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EDITOR'S    PREFACE 

TO 

THE     TENTH     EDITION. 


I  am  grateful  for  the  opportunity  to  present  to  my  professional 
brethren  a  Tenth  Edition  of  my  "  Notes  to  the  Code  of  Procedure." 
By  the  teachings  of  a  long  experience,  industriously  applied,  1  flatter 
myself  I  have  exhausted  every  resource  in  producing  a  complete  and 
useful  work.  My  first  edition  of  these  ''  Notes  "  was  published  in  1851, 
and  I  have  edited  every  subsequent  edition.  If  not  the  first  to  conceive^ 
I  was  at  least  the  first  to  execute,  the  idea  of  an  Annotated  Code.  The 
favor  the  work  has  found  with  the  profession  evidences  that  it  met  a 
general  want. 

Thus  far  my  pecuniary  compensation  has  been  very  inadequate ;  but 
I  have  consoled  myself  for  the  absence  of  a  money  reward  in  the  hope 
that  I  was  securing  the  approbation  of  those  for  whom  I  labored.  It 
has  been  a  disappointment  to  find  that  some,  having  a  good  word  to  say 
in  favor  of  my  work,  not  only  ignore  me,  but  give  the  credit  to  others 
by  name.  I  ask  no  favor,  but  I  wish  it  understood  that  I  alone  am  en- 
titled to  whatever  of  censure  or  praise  the  following  sheets  may  merit. 

JOHN  TOWNSHEND. 
129  Fulton  Stbkbt,  New  York, 

July,  1870, 


EXPLANATORY  NOTE. 


It  will  be  obeenred  that  some  sectionB  are  preceded  with  the  word  and 
flgnres  (am*d  1840),  or  (am'd  1849-1851),  &c.,  while  others  hare  no  such 
prefix.  When  the  word  and  figures  (am^d  1849),  or  as  the  case  may  be,  are 
prefixed,  they  signify  that  the  section  was  amended  in  the  year  or  years 
which  the  figures  indicate. 

Howard^s  Practice  Reports  are  cited  as  *'How.'*;  Abbott's  Practice  Be- 
poitB  as  ^  Abb." ;  Abbott's  Practice  Beports,  New  Series,  as  *' Abb.  N.  8." ; 
Robertson's  Superior  Court  Beports  as  ^^  Bob." ;  Transcript  Appeals  as  '^  Trans. 
Appi" ;  New  York  Legal  Observer  as  "  N.  T.  Leg.  Obs.";  Boeworth's  Supe- 
rior Court  Beports  as  '*  Bosw." ;  Barbour's  Supreme  Court  Beports  as  '^  Barb." ; 
Lansing's  Supreme  Court  Beports  as  "  Lans."  The  references  to  the  Beyised 
Statutes,  not  otherwise  marked,  are  to  the  first  edition. 

This  Edition  of  the  Code  contains  references  to  all  the  reports  issued  to 
June,  1870,  and  includes  40  New  York,  64  Barbour,  89  Howard,  part  1 ;  7 
Abbott,  N.  S. ;  1  Lansing,  and  some  cases  from  advance  sheets  of  2  Daly  and 
55  Barfoour ;  also  references  to  such  of  the  statutes  of  1870  as  pertain  to  prac- 
tice and  pleading,  some  of  which  not  being  received  in  time  to  fiU  their  ap- 
propriate space,  have  been  placed  in  the  Appendix. 


ERRATA. 

Bectioa  93,  Bub.  2,  for,  where  action,  read  where  the  actim. 
"      118,  for  them,  rend  him. 
"     18S,  for  cases,  read  case. 
"     210,  for  ezcpet,  read  except. 
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THE 


CODE  OF  PROCEDURE, 


AS  AKSKDBD  TO 


MAT,     18  7  0. 


•*  ^»  »- 


■M  ACT 


•      •      w       *       •• 


To  amend  cm  act  to  simplify  andrmriige^  the  practice^  pleadings y 
and  proceedings  of  the  courts  of  thisjSiaf^. 


•  •   - 


Whereas,  it  is  expedient  that  the  present  forms ijf  actions  and 
pleadings  incases  at  common  law  should  be'sbol^slred,  that  the 
distinction  between  legal  and  equitable  remedies  shoiijd  n^  longer 
continue,  and  that  an  uniform  course  of  proceeding,  m  alK^^ses, 
should  be  established ;  therefore,  *  /-* 

The  People  of  the  State  of  New  York^  represented  vn  Senate  and 
AesemJblyy  do  enact  as  follows : 

General  Definitions  and  Divisions. 

Sbctiok  1.  Division  of  remedies. 

2.  Definition  of  an  action. 

3.  Definition  of  a  special  proceeding. 

4.  Division  of  actions  into  civil  and  criminal. 

5.  Definition  of  a  criminal  action. 

6.  Definition  of  a  civil  action. 

7.  Civil  and  criminal  remedies  not  merged  in  each  other. 

8.  Subjects  embraced  in  this  act. 

§  1.  Remedies. 

Kemedies  in  the  courts' of  justice  are  divided  into, 

1.  Actions. 

2.  Special  proceedings. 

2 


10  ACTION.  [§§  2-5, 

§9.  (Am'di849.)   Action. 

An  action  is  an  ordinary  proceeding  in  a  conrt  of  justice,  by 
which  a  party  prosecutes  another  party  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offense. 

a.  What  is  an  action. — A  creditor's  suit  {Qyick  y  KeeUr^  2  Sand. 
281 ;  Dunham  y.  NichoUon^  ib.  636).  A  proceeding  to  dissolye  a  moneyed 
corporation  (Kattenstro^  y.  Astar  Banh^  2  Duer,  632).  Quo  warranto  {Ths 
People  y.  Cook,  8  N.  Y.  71 ;  The  People  y.  Clarke,  11  Barb.  337).  Scire  feuiias 
{Cameron  y.  Young,  6  How.  872 ;  Alden  y.  Clark,  12  ih.  212).  A  proceeding  to 
determine  adyerse  cUims  to  real  property  {Mann  y.  Provoet,  3  Abb.  446).  Any 
judicial  proceediDg  resulting  in  a  judgment  ( The  People  y.  County  judge  of 
Bensielaer,  18  How.  400).  A  proceeding  by  mandamus  (^The  People  y.  Colboms, 
20  How.   378;    The  People  y.  Leuiis,  28  id.  172). 

ft.  l¥hat  It  not  an  action. — A  proceeding  under  section  876  of  the 
Code  (Milli  y  Thurelyy,  2  Abb.  432)  ;  a  proceedinff  under  section  372  of  the 
Ck>de  {Lang  y.  Bopke^  1  Duer,  702) ;  a  motion  for. an  injunction  (Becker  y.  Ha- 
gar,  8  How.  68);  a  motion  for  discoyery  of  ^bftsfftc.  (FoUett  y.  Weed,  8  How. 
808);  a  foreclosure  by  adyertisement  {HaHLjr^BmleU,  9  Barb.  297);  a  refer- 
ence of  a  claim  against  the  estate  oj  li^cfeo^sed  person  {Coe  y.  Coe,  14  Abb. 
86) ;  attachment  K>r  contempt  (^tf2«Ksm«f r  Bice,  15  Abb.  807 ;  Oray  y.  Cook, 
16  Abb.  308  note) ;  a  proceedini^  j^cr^I^possess  a  tenant  {The  People  y.  HamJr 

ton,  6  Trans.  Ap.  219 ;  89  N/Y.'j07). 

•%  •  •  • 
•   •   •  • 

§  3*  Speciqlj[>'Nic^mg. 

Every  Q))hlb^Vdm*ed;  is  a  special  proceeding. 

e.  ^JTBat  Ja  a  special  proceeding. — k  proceeding  on  appeal  from 
ord^]^<tf^tommi88ioners  of  highways  {The  People  y.  Flake,  14  How.  527).    A 

Srec^dinff  to  assess  damages  on  laying  out  a  plank  road  {Ex  parte  Bantom,  8 
ode*R  148).  A  proceeding  to  appraise  compensation  for  land^  taken  under 
general  railroad  act  (Be  Jv.  Y,  Cent  B.  B.  Co,  y.  Martin,  11  N.  Y.  277) ;  a 
proceeding  to  open  streets  in  New  York  city,  query  (Be  the  Bowery,  12  How. 
97);  a  common  law  certiorari  {The  People  y.  StiUweU,  19  N.  Y.  582;  The 
People  y.  B'd  of  Police,  89  N.  Y.  521). 

a,  l¥liat  Is  not  a  Special  Proceeding. — A  proceeding  supplement- 
ary to  an  execution  {Dresser  y.  Van  Pelt,  15  How.  19 ;  contra,  Dadis  y.  Turner, 
4  id.  190).  A  proceeding  to  yacate  a  local  assessment  {Be  Dodd,  27  N.  Y. 
629). 

§  4.  Division  of  actions. 
Actions  are  of  two  kinds  : 

1.  Civil. 

2.  Criminal. 

§  S»  (Am'd  1849.)     Criminal  action. 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as  a 
party,  against  a  person  charged  with  a  public  offense,  for  the  pun- 
ishment thereof. 
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§  6.  Civil  action. 

Every  other  is  a  civil  action. 

§  7.  Hemedies  not  merged. 

Where  the  violation  of  a  right  admits  of  both  a  civil  and  crim- 
inal remedy,  the  right  to  prosecute  the  one  is  not  merged  in  the 
other. 

Gordon  v.  HMtetter,  4  Trana.  Ap.  381 ;  87  N.  Y.  105. 

§  8.  (Am'd  1849).  XHvision  of  acU 

This  act  is  divided  into  two  parts  : 

The  first  relates  to  the  courts  of  justice,  and  their  jurisdic- 
tion ; 

The  second  relates  to  civil  actions  commenced  in  the  courts  of 
this  State  after  the  first  day  of  July,  1848,  except  when  otherwise 
provided  therein,  and  is  distributed  into  fifteen  titles.    The  first 
four  [§§  69  to  126,  both  inclusive]  relate  to  actions  in  all  the 
courts  of  the  State ;  and  the  others,  to  actions  in  the  supreme 
court,  in  the  county  courts,  in  the  superior  court  of  the  city  of 
Wew  York,  in  the  court  of  common  pleas  for  the  city  and  county 
of  Jfew  York,  in  the  mayor's  courts  of  cities,  and  in  the  record- 
ers' courts  of  cities,  and  to  appeals  to  the  court  of  appeals^  to  the 
supreme  court,  to  the  county  courts,  and  to  the  superior  court  of 
the  city  of  New  York. 

a.  The  code  applies  only  to  raits  commenced  after  the  code  took  effect 
{MerriU  t.  Wing,  \  How.  14 :  Clarke  v.  Grand  lU,  *.  127 ;  TnucoU  y.  King,  4 
idL  173 ;  Thom/pwn  ▼.  Blanehard,  id.  260 ;  Doty  y.  Brown,  id.  429 ;  Van  Alen  y. 
Fdtz,  1  Keyes,  832.  Bee,  however,  Kanoiue  y.  Martin,  2  Sand.  739 ;  and  §  459, 
poit). 

h.  The  code  applies  to  recognizances  forfeited  in  any  court  of  general  ses- 
sions, or  oyer  ana  tenniner  (Laws  1855,  p  305,  ch.  2,  s.  1) 

e.  There  is  no  appeal  to  the  superior  court  (see  Wood  y.  Kelly,  2  Hilton, 
386 ;  HawhinM  r.  Mayor  of  K  7,  5  Abb.  844). 
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PART  I. 


OF  THE  COURTS  OP  JUSTICE  AND  THEIR  JURISDICTION. 

TITLE  L    Or  the  Coxtbts  inGekeral. 
n.    Of  the  Coubt  of  Appeals. 
in.    Of  the  Supreme  Court,  Circuit  Courts,  akd  Courts  of  Oyer 

A3XD  Terminer. 
rv.    Of  the  County  Coxjrts. 

V.    Of  the  Superior  Court  and  Court  of  Common  Pleas  in  the 
City  of  New  York,  aito  the  Mayors'  and  Recorders' 
Courts  in  other  Citibs. 
VI.    Of  the  Courts  of  Justices  of  the  Peace. 
Vn.    Of  Justices'  and  other  inferior  Courts  in  Cities. 

TITLE    L 

Of  the  courts  in  general, 

§  9.  (Am'd  1849.)     The  several  courts : 

The  following  are  the  courts  of  justice  of  this  State : 

1.  The  court  for  trial  of  impeachments. 

2.  The  court  of  appeals. 

3.  The  supreme  court. 

4.  The  circuit  courts. 

5.  The  courts  of  oyer  and  terminer. 

6.  The  county  courts. 

7.  The  courts  of  sessions. 

8.  The  courts  of  special  sessions. 

9.  The  surrogates'  courts. 

10.  The  courts  of  justices  of  the  peace. 

11.  The  superior  court  of  the  city  of  New  York. 

12.  The  court  of  common  pleas  for  the  city  and  county  of  New 

York. 

13.  The  mayors'  courts  of  cities. 

14.  The  recorders'  courts  of  cities. 

15.  The  marine  court  of  the  city  of  New  York. 

16.  The  justices'  [district]  courts  in  the  city  of  New  York. 

17.  The  justices'  courts  of  cities. 

18.  The  police  courts. 

This  enumeration  is  far  from  complete. 
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§  10.  Jurisdiction  of  couHb  generally. 

These  courts  shall  continue  to  exercise  the  jurisdiction  now 
vested  in  them  respectively,  except  as  otherwise  prescribed  by  this 
act. 

a.  Priority  of  Jnrisdlctloii. — ^If  two  actions  between  the  same  parties, 
aod  upon  the  same  snbject  matter,  are  brought  in  two  different  courts,  the 
court  which  first  acquires  jurisdiction  should  dispose  of  the  whole  contro- 
versy {McCarthy  v.  Pedke,  9  Abb.  164). 

If.  Courtft  have'  J^urisdlcUon. — ^Toreign  governments  may  sue  and  be 
sued  in  the  courts  of  this  State  in  Iheir  federative  name  {Repvhlieof  Mexico  v. 
ArrangoU,  11  How.  1 ;  2  Abb.  487;  8  id  470 ;  Manning  v.  State  of  Nicaragtia, 
14  How.  517 ;  Delafldd  v.  State  of  Illinois,  26  Wend.  192 ;  BurraU  v.  Jewett, 
2  Pai^,  134 ;  Oibson  v.  Woodworth,  8  id,  182  ;  The  People  of  Michigan  v. 
PhomtxBant,  4  Bosw.  382) ;  but  the  court  refused  to  entertain  a  suit  against 
residents  of  this  State,  which  afiected  property  held  by  the  defendants  merely 
as  agents  of  a  foreign  goyemment  (Leavttt  y.  Jkibney,  8  Abb.  N.  S.  469 ;  87 
How.  264 ;  7  Rob.  830). 

Of  actions  by  citizens  of  this  Stat«  against  foreign  railroad  corporations 
(Fiat  V.  Chicago  &  Bock  Idand  R.  R.  53  Barb.  518). 

Of  actions  on  contracts  made  out  of  the  State  (Winter y.  Baker,  50  Barb. 
432  ;  Skinner  y.  TiTiker,  34  Barb.  838). 

Although  a  State  of  the  United  States  has  adopted  an  ordinance  of  seces- 
sion, it  may  neyertheless  sue  in  the  courts  of  1±iis  State  {U.  S,  v.  Victor,  16  Abb.  , 
153). 

Of  an  action  against  officers  of  the  United  States  Qoyemment  in  certain 
cases, — see  Ripley  v.  Oelston,  9  Johns.  201 ;  Re  Btacey,  10  id,  828 ;  Hoyt  v. 
GdUon,  13  id  141 ;  WiUon  y.  McKemie,  7  Hill,  95 ;  TedU  v.  Felton,  1  Barb. 
587 ;  McButt  v.  Murray,  10  Abb.  196. 

Of  actions  on  bonds  giyen  for  duties  to  the  U.  S.  (IT,  S,  v.  Dodge,  14  Johns. 
95). 

On  actions  by  collectors  of  U.  S.  customs  upon  receiptor's  agreement  for 
safe-keeping  of  forfeited  goods  {Sailly  y.  Cleveland,  10  Wend.  156). 

Of  actions  for  torts  at  sea  (Perdtal  y.  Eiekey,  18  Johns.  257 ;  and  see 
ybtum  y.  Hvlleit,  16  id.  827 ;  Wilson  v.  McKerigie,  7  Hill,  95 ;  Gardner  y. 
Thomas,  14  Johns.  184) ;  or  in  a  foreign  State  or  country,  where  defendant  is 
senred  with  process  within  this  State  (Mcltor  y.  McCabe,  16  Abb.  820:  26 
How.  257;  Smith  v.  BuU,  17  Wend.  328;  Listers,  TTri^A*,  2  Hill,  820;  Bea4sh 
T.  Bay  State  Co.  27  Barb.  248 ;  6  Abb.  415 ;  16  How.  1 ;  and  see  Armstrong 
T.  Poote,  11  Abb.  884 ;  19  How.  237 ;  Martin  v.  Hill,  12  Barb.  681 ;  DeWiU  v. 
Buchanan,  54  Barb.  81,  and  Molony  y.  Dows,  8  Abb.  816 ;  EuU  v.  VreeUmd,  18 
Abb.  182 ;  LatouretU  y.  Clarke,  45  Barb.  327 ;  S.  C.ls  erroneously  reported  80 
How.  242  J  Armstrong  v.  Foote,  11  Abb.  884). 

Of  actions  against  national  banks,  located  out  of  the  State  (Cooke  v.  State 
National  Bank  of  Boston,  50  Barb.  389). 

Of  actions  respecting  real  estate  out  of  this  State  (Watts  v.  Kinney,  6  Hill, 
82;  28  Wend.  484;  Mussina  y  Belden,  6  Abb.  165;  Wardy.  Arredondo,  Hopk. 
218;  Shattuck  y.  Cassidy,S  Edw.  152;  Slatter  v.  CarroU,  2  Sandf.  Ch.  573; 
I>e  Klyn  y.  Watkira,  8  id.  185 ;  D'liernois  v.  Leamtt,  28  Barb.  63 ;  Bailey  v. 
Rider,  10  N.  Y.  868 ;  Gardner  v.  Ogden,  22  N.  Y.  827 ;  Neioton  y.  Bronson,  18 
N.  Y.  587 ;  Fenner  v.  Sai.lorn,  87  Barb.  610 ;  Williams  v.  AyrauU,  81  Barb. 
364 ;  87  N.  Y.  444 ;  but  see  ffurd  v.  Miller,  2  Hilton,  540 ;  Mott  v.  Codding- 
Urn,  1  Abb.  N.  8.  290). 

Of  an  action  upon  a  policy  of  insurance  issued  within  this  State  by  a  resi- 
dent agent  of  a  foreign  insurance  company  (Bums  v.  Protindal  Ins.  Co.  85 
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Barb.  825 ;  and  see  Watson  y.  Cabot  B%  6  Sand.  428 ;  afllrmed  in  the  court  of 
appeals,  so  said,  4  Daer,  606,  and  see|>o<£,  sec.  427). 

a.  The  comrti  have  not  Jarladlctloii  to  entertain  an  action  brooght 
against  the  State  itself  except  as  authorized  by  statute  (Kiergted  v.  The  People^ 
1  Abb.  385 ;  Qarr  v.  Bright,  1  Barb.  Ch.  167). 

Of  an  action  in  which  a  foreign  consul  is  defendant,  either  alone  or  with 
others  {aippiU  y.  A1bite9,  5  Abb.  N.  S.  77 ;  Bock  River  Bank  y.  Hoffman^  14 
Abb.  72) ;  and  it  is  no  answer  to  an  application  to  yacate  the  proceedings  in 
such  an  action,  that  since  the  action  was  commenced  the  ezequator  of  the  said 
consul  has  been  reyoked  (id.) ;  nor,  in  the  case  of  a  consul  sued  jointly  with 
others,  can  the  State  court  retain  jurisdiction  of  the  action  by  striking  out  the 
name  of  the  consul,  and  proceeding  ftg&ii^st  the  other  defeudants  {td  ;  and 
see  TaaJce  y.  Schmidt ,  19  How.  418).  The  exemption  of  a  consul  is  not  per- 
sonal, and  he  cannot  waiye  it  {Valarino  y/Thompeon,  7  N.  Y.  576 ;  and  see  1 
Barb.  449;  1  Sand.  690). 

To  restrain  the  prosecution  of  an  action  in  another  State  (WiUiafM  y.  Ay- 
rauU,  81  Barb.  864 ;  Mitchell  y.  Bunch,  2  Paige,  606 ;  Meade  y.  MerriU,  id.  402 ; 
Baily  y.  Bider,  10  N.  Y.  868 ;  see,  howeyer.  Field  y.  EbUnrooh,  8  Abb.  877; 
McKee  y.  Voorhiet,  7  Cranch,  279 ;  Phelan  y.  Brnvth,  8  Cal.  520 ;  Digge  y.  Wol- 
coU,  4  Cranch,  179 ;  ffiU  y.  HtU,  28  Barb.  28 ;  and  see  in  note  to  §  219^ 
pott)* 

To  declare  yoid  a  proceeding  in  a  court  of  another  State  (EtU  y.  SiU,  28 
Barb.  28),  unless  there  is  an  attempt  to  enforce  such  proceeding  in  a  court  of 
this  State  (id. ;  Dobwm  y.  Pearee,  12  N.  Y.  156). 

Of  an  action  on  contract  against  an  Indian  {Haetinge  y.  Farmer^  4  N.  Y. 
293). 

The  courts  of  this  State  will  not  enforce  the  penal  laws  of  the  United 
States  (JT.  8.r.  Lathrap,  17  Johns.  9),  nor  of  any  other  State  (SeotiUe  y.  Can-- 
fidd^  id.  838V  nor  a  foreign  bankrupt  or  reyenue  law  {Momelman  y.  Ca^  84 
Barb.  66 ;  Skinner  y.  Tviker,  84  Barb.  888). 

Nor  adjudicate  on  the  riffht  to  salyage  (Bdber  y.  Roag,  7  N.  Y.  568 ;  Frith 
y.  OraweU,  5  Barb.  209 ;  see,  noweyer,  Cashmere  y.  CnmoeU,  1  Sand.  715 ;  CaeK- 
mere  y.  De  Wolf,  2  id.  879). 

For  damages  for  infringement  of  a  patent  (BurraU  y.  Jeteett,  2  Paige,  184), 
or  copyright  {Dudley  y.  Mayhevo,  8  N.  i .  9),  or  where  the  existence  and  yalid- 
ity  ot  a  patent  for  inyention  must  necessarily  be  shown  to  enable  the  plaintiflT 
to  recoyer  (Tomlineon  y.  BatteU,  4  Abb.  266) ;  nor  of  actions  against  foreign 
executors  or  administrators  {MetealfY.  Clark,  41  Barb.  45),  unless  residents  of 
this  State  (Ghdick  y.  Oulick,  88  Barb.  92 ;  21  How.  22 ;  Montahan  y.  Clof>er^ 
82  Barb.  190 ;  and  see  Sere  y.  Coit,  5  Abb.  482,  and  poet,  in  note  to  {  142,  subd. 
1,  Msecutor  or  Administrator. 

Nor  to  discharge  oh  habeas  carpus  persons  detained  under  the  authority  of 
the  United  States  {Be  ffopson,  40  Barb.  84 ;  Be  Barrett,  42  Barb.  479 ;  Meilly's 
Case,  2  Abb.  N.  S.  884 ;  O'Connor's  Case,  8  Abb.  N.  S.  187 ;  48  Barb.  258). 

Nor  oyer  lands  ceded  by  the  State  to  the  United  States  {Dibble  y.  Clapp,  81 
How.  420). 

As  to  the  teiritorial  jurisdiction  of  the  State, — see  1  R  S.  61 ;  MrnUey  y. 
The  People,  7  N.  Y.  297;   The  People  y.  Eulse,  8  Hill,  809. 

As  to  the  jurisdictions  of  the  seyeral  courts,  see  post,  titles  H.  HL  IV.  Y. 

VI.  vn. 

b.  Actions  and  proceediniri  against  the  Mayor,  A;c.,  of  'New 
York. — ^The  supreme  court  in  the  first  district  has  «E^tMic«  jurisdiction  of 
all  actions  against  the  mayor,  aldermen,  and  commonalty  of  said  city  (Laws 
1867,  p.  1606,  sec.  6 ;  Laws  1860,  ch.  879.  See  ITie  People  y.  The  New  York  <& 
Harlem  R  B.  Co.  26  How.  54). 

No  action  or  special  proceeding  can  be  maintained  against  said  mayor,  ACy 
unless  it  *'  appear  by,  and  as  an  allegation  in,'^  the  complaint  or  moying  papers^ 
that  at  least  tw^enty  days  haye  elapsed  since  the  claim,  on  which  such  action, 
or  proceeding's  founded,  was  presented  to  the  comptroller  of  said  city  for  ad- 
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jmtmeDt,  and  that,  upon  a  second  demand  in  writing  being  made  on  "  said 
comptroller,  after  the  expiration  of  said  twenty  days.^*  said  comptroller  "  neg- 
lected or  refused  to  make    an   adiostment  or   payment"    of   said  claim. 

Judgment  for  plaintiff  in  any  such  action  or  proceeding,  carries  costs  with- 
out regard  to  the  amount  of  the  recoyery  (Laws  1860,  p.  &5,  s.  2). 

In  the  adjustment  of  claims  by  the  comptroller,  he  may  administer  oaths 
to  claimants  and  witnesses,  and  examine  them  on  all  matters  pertinent  to  the 
claim  (id.  s.  8). 

All  process  and  papers  for  the  commencement  of  actions  and  proceedings 
against  the  corporation  of  said  city,  must  be  served  on  the  mayor,  comp- 
troller, or  counsel  to  the  corporation  {id,  s.  4). 

No  execution  can  be  levied  on  the  property  of  said  city  until  after  ten 
days'  notice  in  writing  of  the  issuing  said  execution  has  been  given  to  the 
ooinptroller  of  said  city  (id,  s.  6). 

This  is  a  public  statute  and  need  not  be  pleaded  (BreU  v.  Mayor  of  N, 
T.  4  Abb.  N.  8.  258;  35  How.  180). 

Laws  1868.  pp.  20-22,  s.  8,  re-enact  the  said  law  of  1860,  and  authorize 
the  comptroller  to  borrow  money  to  pay  judgment ;  and  Laws  1868,  p.  2032,  s. 
2,  enact  that  no  jud^ent  against  the  county  of  New  York  shall  be  valid  un- 
less the  claim  on  which  it  was  recovered  had  been  previously  presented  to  the 
supervisors.  And  no  execution  is  to  issue  on  judgment  agamst  said  Mayor, 
&c,  until  after  ten  days'  notice  to  the  comptroller. 

a.  Monlclpal  corporations, — As  to  costs  and  as  to  appeals  in  actions 
against  municipal  corp  orations,  ~  see  Laws  1859,  ch.  262,  s.  2;  Laws  1858,  ch. 
384,  in  notes  to  sections  808,  828,  and  854,  post. 


TITLE  IL 

The  Court  cf  Appeals,^ 

8BCTIOK  11.  Its  jurisdiction. 

12.  Power  of  court. 

18.  Terms.    Preference  of  causes. 

14.  Judgment,  how  given. 

15.  Shenff  to  provide  rooms,  &c. 

16.  Court,  where  held,  adjournment. 

§  11.  (Am*d  1849, 1861,   1862,  1867,   1862,  1866,  1866,  1867,   1869,   1870.) 

JurUdictian* 

The  court  of  appeals  shall  have  exclusive  jurisdiction  to  review 
upon  appeal  every  actual  determination  hereafter  made  at  a  geu' 
eral  term  by  the  supreme  court,  or  by  the  superior  court  of  the 
city  of  New  York,  or  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  or  the  superior  court  of  the  city  of  Buffalo,! 
in  the  following  cases,  and  no  other : 

*  See  Hnles  in  Ap^ndiz ;  Laws  of  1870,  ch.  86,  providing  for  the  election 
of  a  chief  judcre,  and  six  associate  judges ;  and  Laws  of  1870,  ch.  203,  relating 
to  the  court  of  appeals,  and  the  commission  of  appeals. 

t  Laws  1857,  vol.  i.  p.  753,  {  3. 
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1.  In  a  jadgment  in  an  action  commenced  therein  or  brought 
there  from  another  court ;  and  upon  the  appeal  from  such  judg- 
ment, to  review  any  intermediate  order  involving  the  merits,  and 
necessarily  affecting  the  judgment. 

3.  In  an  order  affecting  a  substantial  right  made  in  such  action, 
when  such  order  in  effect  determines  the  action  and  prevents  a 
judgment  from  which  an  appeal  might  be  taken,  or  discontinues 
the  action ;  and  when  such  order  grants  or  refuses  a  new  trial,  or 
when  such  order  strikes  out  an  answer,  or  any  part  of  kn  answer, 
or  any  pleading  in  an  action ;  but  no  appeal  to  the  Court  of  Ap- 
peals from  an  order  granting  a  new  trial,  on  a  case  made,  or  bill 
of  exceptions,  shall  be  effectual  for  any  purpose,  unless  the  notice 
of  appeal  contain  an  assent  on  the  part  of  the  appellant,  that,  if 
the  order  be  affirmed,  judgment  absolute  shall  be  rendered  against 
the  appellant.  Upon  every  appeal  from  an  order  granting  a  new 
trial,  on  a  case  made  or  on  exceptions  taken,  if  the  court  of  ap- 
peals  BhaU  determine  that  no  error  was  committed  in  granting  the 
new  trial,  they  shall  render  judgment  absolute  upon  the  right  of 
the  appellant ;  and  after  the  proceedings  are  remitted  to  the  court 
from  which  the  appeal  was  taken,  an  assessment  of  damages  or 
other  proceedings  to  render  judgment  effectual,  may  be  then  and 
there  had  in  cases  where  such  subsequent  proceedings  are  requisite. 

3.  In  a  final  order  affecting  a  substantial  right  made  in  a 
special  proceeding,  or  upon  a  summary  application  in  an  action 
after  judgment,  and  upon  such  appeal  to  review  any  intermediate 
order  involving  the  merits  and  necessarily  affecting  the  order 
appealed  from.  But  such  appeal  shall  not  be  allowed  in  an  ac- 
tion originally  commenced  in  a  court  of  a  justice  of  the  peace,  or  in 
a  marine  court  of  the  city  of  New  York,  or  in  an  assistant  justice's 
court  of  that  city,  or  in  a  justice's  court  in  any  of  the  cities  of  this 
State,  unless  any  such  general  term  shall,  by  order  duly  entered, 
allow  such  appeal  before  the  end  of  the  next  term  after  which 
such  judgment  was  entered.  The  foregoing  prohibition  shall  not 
extend  to  actions  discontinued  before  a  justice  of  the  peace  and 
prosecuted  in  another  court,  pursuant  to  sections  sixty  and  sixty- 
eight  of  this  Code. 

Whenever  the  decision  of  any  motion  heretofore  made^  or  of 
any  motion  hereafter  to  he  m/ide^  in  the  supreme  court  of  this 
State^  at  a  special  term  thereof  involves  the  constitutionality  of 
any  law  of  this  State^  or  has  been  or  shall  le placed  in  tlie  qpiniofi 
or  reasons  for  such  decision^  of  the  justice  making  stich  decision^ 
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upon  the  unoanstitutianality  of  such  law^  then  an  appeal  %haR  lie 
and  may  he  rnadefrom  such  decisioriy  or  from  the  order  entered 
or  to  he  entered  upon  such  decision  ^  to  the  general  term  of  said 
court,  and  an  appeal  shaU  also  lie  and  m^y  he  made  from  the 
decision  of  such  general  term,  and  from  amy  order  entered  or  to 
he  entered  thereon,  to  the  court  of  appeals  /  provided,  however,  that 
the  time  for  appealing  from  stu>h  decision,  or  from  such  order, 
shall  not  he  extended  hereby. 

And  euch. appeal  at  the  general  term,,  and  at  ike  court  of  ap- 
peals, shall  he  heard  as  a  nonenumerated  motion. 

4.  In  an  order  affecting  a  substantial  right,  not  involving 
any  question  of  discretion,  arising  upon  any  interlocutory  pro- 
ceedings, or  upon  any  question  of  practice  in  the  action,  including 
an  order  to  strike  out  an  answer  or  any  part  of  an  answer,  or  any 
pleading  in  an  action,  such  appeals,  whether  now  pending  or  here- 
after to  be  brought,  may  be  heard  as  a  motion,  and  noticed  for 
hearing  for  any  regular  motion  day  of  the  court. 

We  bttve  with  some  hesitation  retained  the  portion  of  this  section  printed 
in  UaUc — not  being  satisfied  if  it  was  or  was  not  struck  out  by  the  recent 
amendment 

a.  Other  Jurisdlctfon. — This  court  has  also  jurisdiction  of  all  cases 
pending  in  the  late  court  of  errors  on  the  first  Monday  of  July,  t847  (Laws 
of  1847,  p.  822,  8.  12) ;  and  this  court,  or  any  judge  thereof,  may  order  the  due 
enrollment,  or  amend  the  enrollment  of  any  order  or  decree  of  the  late  court 
of  cfaanceiy  (Laws  of  1858,  p,  820 ;  and  see  note  to  s.  888.  po9t ;  and  see  Laws 
1847y  p.  820,  fls.  4, 13;  ib.  p.  688,  ss.  1,  28). 

h.  £«eaTe  to  appeal  Justice's  Judgment. — Leave  to  appeal  to  the 
court  of  appeals  fix>m  a  jud^ent  in  the  New  York  common  pleas,  in  an  ac- 
tion commenced  in  an  infenor  court,  will  only  be  granted  where  the  case 
involyes  great  interests,  or  settles  a  principle  of  law  affecting  the  decision 
of  numerous  other  cases  (JacJuon  y.  Furehcue,  1  Hilton,  857 ;  14  How.  280 ; 
and  see  Paimer  y.  ModUr^  9  Abb.  20,  noU;  2  Hilton,  421 ;  Drueker  y.  Patter- 
«OA,a  Hilton,  185;  Olappy.  (7ra««8,  «(2.  248). 

c.  The  time  fixed  for  the  aUowance  of  an  appeal  to  the  court  of  appeals  in 
an  action  oriflnnating  in  a  justice's  court,  cannot  be  enlarged  (  Wait  y.  Van 
^Ben,  22N.  Y.  819). 

d.  Order  for  nemr  trial. — ^The  proyision  requiring  the  court,  on 
appeals  from  orders  granting  new  trials,  on  deciding  agamst  appellant,  to 
render  judgment  absolute,  leayes  no  discretion  in  the  court  (Tue  People  y. 
Laamte,  91  N.Y.  197). 

§  19.  Power  of  the  court. 

The  court  of  appeals  may  reverse,  affirm,  or  modify,  the  judg- 
ment or  order  appealed  from,  in  whole  or  in  part,  and  as  to  any 
or  all  of  the  parties ;  and  its  judgment  shall  be  remitted  to  the 
court  below,  to  be  enforced  according  to  law. 

Union  Bank  y.  Bush,  8  Trans.  Ap.  241. 
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§  IS.  (Am'd  1861,  1862,   1868,  1869,  1862,  18«8,   1866,   1869.)      Terms. 

Preference  qf  causes. 

There  shall  be  four  temiB  of  the  court  of  appeals  in  each  year, 
to  be  held  at  the  Capitol,  in  the  citj  of  Albany,  on  the  first  Tues- 
day of  January,  the  fourth  Tuesday  of  March,  the  third  Tuesday 
of  June,  and  the  last  Tuesday  of  September,  and  continued  for  as 
long  a  period  as  the  public  interests  may  require.  But  the  judges 
of  said  court  may,  in  theii  discretion,  appoint  one  of  said  terms 
in  each  year  to  be  held  in  the  city  of  New  York.  Additional 
terms  shall  be  appointed  and  held  at  the  same  place  by  the  court 
when  the  public  interest  requires  it.  The  court  may,  by  general 
rules,  provide  what  causes  shall  have  a  preference  on  the  calendar. 
On  a  second  and  each  subsequent  appeal  to  the  court  of  appeals, 
or  when  an  appeal  has  once  been  dismissed  for  defect  or  irregular- 
ity, the  cause  shall  be  placed  upon  the  calendar  as  of  the  time  of 
filing  the  first  appeal,  and  may  be  noticed  and  put  on  the  calendar 
for  any  succeeding  term ;  and  whenever,  in  any  action  or  proceed- 
ing in  which  the  people  of  this  State,  or  any  State  officer,  or  any 
board  of  State  officers,  is  or  are  sole  plainti£f  or  defendant,  an  ap- 
peal has  been  or  shall  be  brought  from  any  judgment  or  order  for 
or  against  him  or  them,  in  any  court,  such  appeal  shall  have  a 
preference  in  the  supreme  court  and  in  the  court  of  appeals,  and 
may  be  moved  by  either  party  out  of  the  order  on  the  calendar. 

And  actions  in  which  one  of  two  or  more  plaintiffi  or  defend- 
ants shall  have  died  pending  the  action,  and  the  pendency  of  the 
action  prevents  a  final  settlement  of  the  estate  of  the  deceased 
party,  shall  be  preferred  on  the  calendar. 

For  other  preferred  cases  see  Role  XIIL  Court  of  Appeals,  post. 

%  14*  (Am'd  1849, 1861, 1867.)   Judgment.    Rehearing.    Opinions. 

The  concurrence  of  five  judges  is  necessary  to  pronounce  a 
judgment.  If  five  do  not  concur,  the  case  must  be  reheard.  But 
no  inore  than  two  rehearings  shall  be  had ;  and  if  on  the  second 
rehearing  five  judges  do  not  concur,  the  judgment  shall  be 
affirmed. 

When  five  of  the  judges  do  not  concur,  and  a  rehearing  of  the 
case  is  ordered,  the  judges  shall  file  the  opinions  read  by  them 
with  the  reporter  of  the  court,  but  such  opinions  shall  not  be  pub- 
lished. Ko  person  other  than  the  judges  of  the  court,  the  reporter 
of  the  court,  or  the  counsel  or  attorney  of  either  of  the  parties  to 
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the  action  shall  have  access  to,  or  a  copy  of,  the  said  opinions,  but 
such  counsel  or  attorney  may  have  access  to  and  a  copy  thereof. 

a.  This  section  does  no  more  than  declare  the  common  law  rule  (Mcuan 
V.  Janes,  3  N.  Y.  875 ;  and  see  Goddard  v.  Coffin,  Davies'  U.  S.  Dist.  Rep. 
381). 

6.  Alflinnaiice* — A  judgment  of  affirmance,  in  the  absence  of  dissent,  is 
an  affirmance  of  the  precise  proposition  decided  by  the  court  below  {Green 
T.  Cktrh^  13  Barb.  57).  An  al^mance,  upon  an  equal  division  of  the  court, 
mciefy  determines  the  particular  case,  and  leaves  the  questions  involved  in  it 
open  for  consideration  in  any  future  ca&e  in  which  they  may  arise  (Morse  v. 
Goold,  11  N.  Y.  2B1 ;  The  People  y.  Mayor  of  New  York,  25  Wend.  252). 

e.  Not  to  ga  behind  decision.— Where  judgment  is  pronounced 
in  open  court  without  any  dissent  at  the  time,  neither  party  can  attack  the 
jadgment  on  the  ground  of  what  may  have  taken  place  among  the  Judges  in 
private  (MoBon  v.  JoneSy  3  N.  Y.  875 ;  Oakley  v.  AepinwdU,  ib.  547). 

§  1«8.  Sheriff  to  provide  rooms ^  (&c. 

If,  at  a  term  of  the  court  of  appeals,  proper  and  convenient 
rooms,  both  for  the  consultation  of  the  judges  and  the  holding  of 
the  court,  with  furniture,  attendants,  fuel,  lights,  and  stationery, 
suitable  and  sufficient  for  the  transaction  of  its  business,  be  not 
provided  for  it  in  the  place  where  by  law  the  court  may  be  heldj 
the  court  may  order  the  sheriff  of  the  county  to  make  such  pro- 
visioD,  and  the  expense  incurred  by  him  in  carrying  the  order  into 
effect  shall  be  a  county  charge. 

§  16.  (Am'd  1851.)    Caurty  where  held.    Adjournment. 

The  court  of  appeals  may  be  held  in  other  buildings  than  those 
designated  by  law  as  places  for  holding  courts,  and  at  a  different 
place,  in  the  same  city,  from  that  at  which  it  is  appointed  to  be 
held.  Any  one  or  more  of  the  judges  may  adjourn  the  court, 
with  the  like  effect  as  if  all  were  present. 
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TITLE  III. 

Of  the  Supreme  Courts  Circuit  Courts^  and  Courts  of  Oyer  and 

Terminer* 

Section  17.  Existing  statutory  proyisiona,  as  to  temxs,  &c.,  repealed. 

18.  General  tenns. 

19.  Judgment,  how  given. 

20.  Special  terms,  &c. 

21.  Circuit  and  oyer  and  terminer  together. 

22.  Times  and  places  of  holding  courts. 
28.  Extraordinary  terms,  &c. 

24.  Courts,  where  held. 

25.  Publication  of  appointment. 

26.  Inability  of  judge. 

27.  Business  out  of  court    Transfer  of  business. 

28.  Rooms,  &c.,  how  furnished. 

§17.  (Am'd  1849.)     Terras. 

All  statutes  now  in  force,  providing  for  the  designation  of  the 
times  and  places  of  holding  the  general  and  special  terms  of  the 
supreme  court,  and  the  circuit  courts,  and  courts  of  oyer  and 
terminer,  and  of  the  judges  who  shall  hold  the  same,  are  repealed 
from  and  after  the  first  day  of  July,  1848  ;  and  t^e  order  of  the 
supreme  court  adopted  July  14, 1847,  prescribing  the  times  and 
places  of  holding  the  general  and  special  terms  of  the  court,  and 
the  circuit  courts,  and  courts  of  oyer  and  terminer,  during  the 
residue  of  the  year  1847,  and  for  the  years  1848  and  1849,  and 
assigning  the  business  and  duties  thereof  to  the  several  judges  of 
the  court,  is,  from  and  after  the  first  day  of  July,  1848,  abrogated, 
and  the  provisions  of  this  title  are  substituted  in  place  thereof. 

See  now  laws,  1870,  ch.  408 ;  and  see  Northrup  v.  The  Peophy  87  N.  Y, 
208. 

a,  Juiisdlctlon  of  tbe  Supreme  Court. — ^The  supreme  court  has 
all  the  powers  of  the  supreme  court  and  the  former  court  of  chancery  (On- 
derdonk  v.  Mott^  84  Barb.  106 ;  Myers  y.  Hadxiek,  4  How.  88 ;  Myers  y.  Borland, 
id, ;  and  see  ante  p.  18,  &.,  and  the  constitution,  art.  vl  sees.  8-6 ;  2  R.  S.  259,  s.  1 ; 
ib,  284,  s.  60;  Laws  1847,  p.  828,  s.  16 ;  Laws  1848,  p.  282 ;  Laws  1849,  p.  27  ; 
ib.  p.  117;  ib.  p.  150;  Laws  1850,  p.  20;  ib,  p.  9;  Laws  1851,  p.  808;  Laws 
1852,  p.  591 ;  Laws  1858,  p.  526). 

b.  The  supreme  court  has  jurisdiction  of  an  action  in  the  nature  of  a  suit  in 
equity  where  the  amount  in  dispute  is  less  than  $100  (Laws  1862,  p.  859,  a. 
89 ;  Laws  1863,  p.  664,  s.  2;  and  see  Mullory  y.  Norton,  21  Barb.  424 ;  ^ximan 
y.  Johnson,  26  How.  27,  and  Sordid  y.  Vauffner,  15  Abb.  65 ;  88  Barb.  444, 
rey's'g  8.  C.  14  Abb.  297 ;  and  Shepard  y.  Walker,  7  How.  46 ;  Cdbine  y.  St, 
John,  12  How.  887,  576;  Marsh  y.  Benson,  84  N.  Y.  858;  11  Abb.  241  and 
note;  Durham  y.  Willard,  19  How.  425).  In  Sar^fieid  y.  Vaugner  (supra)  the 
yalue  of  the  property  in  dispute  was  less  than  $50. 
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The  sopTeme  court  may  decree  the  cancellation  of  a  Yoid  mortgage  which 
18  a  dond  on  property  out  of  the  State  (WiUiam»  v.  Ayrault^  87  N".  Y.  444). 
It  may  detcnnine  the  validity  of  any  actual  or  alleged  deviBC  or  will  of  real 
estate  (Laws  1853,  p.  526),  and  may  vacate  the  ent^  of  satiafaction  of  a  final 
decree  of  the  court  of  chancery,  entered  prior  to  1846.  It  has  power  to 
authorize  the  leasing  or  sale  and  conveyance  of  the  real  estate  of  benevolent, 
charitable,  scientific,  missionary  societies  or  orphan  asylums  (Laws  1861,  ch. 
58).  It  has  the  jMwer  to  exercise  such  control  over  every  proceeding  in  it,  as 
to  protect  every  person  interested  from  injustice  and  fraud,  and  will  not  allow 
itself  to  be  maae  the  instrument  of  wrong  {Lawler  v.  Mayor  of  if.  T.  26 
Barb.  262 ;  BarUm  v.  Butt8y  32  How.  456). 

An  action  upon  an  award  may  be  brought  in  the  supreme  court,  although 
the  submission  provides  for  judgment  in  the  county  court  {Burnnde  v.  Whit- 
ney, 21  N.  Y.  148). 

An  application  to  sell  the  real  estate  of  a  religious,  corporation  may  be 
made  to  the  supreme  court  {Wyatt  v.  Benson,  23  Barb.  827 ;  4  Abb.  182.  See 
Code,  s.  30,  subd.  9,  and  see  supreme  court  rule  regulating  the  application,  in 
Appendix).  Its  jurisdiction,  in  the  matters  of  street  opening  m  the  city  of 
New  York,  is  exercised  as  a  court,  and  not  as  a  tribunal  of  inferior  jurisdic- 
tion (In  re  Canal  8Pre€t,  12  N.  Y.  406 ;  Be  Seventh  Ave.  29  How.  180).  It 
cannot  by  certiorari  arrest  a  special  proceeding  instituted  before  a  judge  of 
another  court,  prior  to  any  final  determination  of  the  matter  (Devlin  v.  Pratt^ 
11  Abb.  398.)  The  whole  power  of  the  court  to  order  the  sale  of  the  lands  of 
infants  is  derived  from  the  statute  (Onderdonh  v.  Mott,  84  Barb.  106). 

a.  Transfer  of  causes  to  Supreme  Court — As  to  the  transfer  of 
causes  to  the  supreme  court  from  the  New  York  superior  court  and  court  of 
common  pleas,  see  section  33,  poet ;  from  the  superior  court  of  Buffalo,  see 
Laws  1857,  voL  1,  p.  755;  and  from  county  courts,  see  section  80,  subd.  13 
pott;  and  in  actions  or  proceedings  in  the  city  court  of  Brooklyn,  or  before 
ibe  city  jadge  of  Brooklyn,  in  which  the  said  citv  judge  shall  have  acted  as 
attorney  or  counsel,  or  diall  be  interested,  or  in  which  he  would  be  excluded 
as  a  juror  by  reason  of  consanguinity  or  afi^ity  to  either  party,  may  be  trans- 
ferred to  the  supreme  court  and  tried  in  the  county  of  Kings  (Laws  1861, 
ch,8«). 

h.  ConelUatlon. — Transfer  of  causes  from  courts  of  conciliation  (Laws 
1865,  ch.  556). 

&  Cteeuits. — By  Laws  of  1847  (p.  326;  s.  22),  these  courts  have  the  same 
powers,  and  jurisdiction,  as  the  circuit  courts  then  existing ;  and  all  laws  relat- 
ing to  the  former  circuit  courts  were  made  applicable  to  the  present  circuit 
courts.  Hardly  any  step,  except  to  try  or  reter,  can  be  taken  at  the  circuit 
(Mann  v.  Taylor^  1  Code  R  N.  S.  883);  and  except  to  grant  a  new  trial  on  the 
judge's  minutes  (see  Moff<U  v.  Ford^  14  Barb.  577). 

Removal  of  Cause  feom  State  Court  into  U.  S. 

Circuit  Court. 

d.  In  nrliat  cases. — A  cause  may  be  removed  from  a  State  court  into  a 
U.  8.  circuit  court.  (1)  If  the  suit  is  against  an  alien ;  (2)  by  a  citizen  of  the 
State  in  which  the  suit  is  brought  against  a  citizen  of  another  State  where  the 
sum  or  value  in  dispute  exceeds  $500.  But  no  district  or  circuit  court  can 
take  cognizance  of  an^  suit  to  recover  the  contents  of  any  promissory  note  or 
other  chose  in  action,  m  favor  of  an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court,  to  recover  the  said  contents,  if  no  assignment  had 
Deen  made.  The  manner  of  removal  is  by  filing,  at  the  time  of  entering  an 
appearance  in  the  State  court,  a  petition  and  bond  on  behalf  of  the  petitioner 
to  entCT  process  at  the  next  term  of  the  circuit  court  (1  U.  S.  Stat,  at  Large, 
78;  and  Wood  v.  Mattheioty  2  Blatchford  C.  C.  Rep.  370;  Fatrie  v.  Murray ^  29 
How.  312;  43  Barb.  323;  Benjamin  y.  Murray,  2S  Bow.  193;  Jone8  v.  Seward, 
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41  Barb.  269;  17  Abb.  877;  Ayrei  y.  Wett  R  R,  Co.  82  How.  851.     See  acts 
of  OoDgress  of  1868, 1866,  1867). 

The  yalue  in  dispute  is  detennined  by  the  amount  originally  claimed  in  the 
suit — and  the  defendant's  right  to  remoyai  cannot  be  taken  away  by  allowing 
the  plaintiff  to  amend  by  reducing  his  claim  to  less  than  $500  (biabrow  y. 
Briggs,  8  Abb.  806.  note ;  Kanouie  y.  Martin,  15  How.  U.  S.  Rep.  257). 

If  9om0j  only,  or  the  defendants  reside  out  of  the  State,  no  remoyai  can  be 
had  (FairehUd  y.  Durand,  8  Abb.  805  ;  Prentis  y.  Brannan,  2  Blatchford,  162) ; 
and  where  three  aliens  and  one  citizen  of  New  York  united  in  a  suit  against 
a  Connecticut  corporation,  it  was  held  there  could  be  no  remoyai  (Dmrtieton 
Y.KT.iA  N.  Haven  B,  B.  Co,  2  Abb.  278,  415 ;  1  Hilton,  62 ;  and  see  Leonard 
y.  Jamison,  2  Edw.  Ch.  136). 

The  court  refused  to  order  the  remoyai  of  an  action  by  an  assignee  of  a 
promissory  note  brought  to  recoyer  damages  for  not  properly  presenting  and 
protesting  said  note  (Anderson  y.  Mant^^acturer^s  Batik,  14  Abb.  486).  In 
Ayrea  y.  West.  B,  B.  Co.  (48  Barb.  182 ;  82  How.  851),  it  was  held  that  an  ac- 
tion by  a  citizen  of  this  State,  as  assignee  of  a  foreign  corporation,  against  another 
foreign  corporation,  upon  a  claim  against  the  defendant,  as  a  common  carrier, 
to  recoyer  uie  yalue  of  goods  entrusted  to  it  to  carry,  could  not  be  remoyed, 
such  a  claim  being  a  chose  in  action.  But  see  a  note  of  the  case  of  Bushndl 
y.  Kennedy,  in  supreme  court  of  U.  8.  (1  Albany  Law  Jour.  839) ;  there  Ken- 
nedy and  others,  as  assignees,  commenced  a  suit  in  a  state  court  against  Bush- 
nell,  a  non-resident.  The  cause  was  remoyed  to  the  circuit  court,  and  re- 
manded, for  want  of  jurisdiction,  to  the  Steto  court  The  supreme  court  re- 
yersed  this  decision,  holding  that  the  restriction  upon  the  exercise  of  jurisdic- 
tion by  the  circait  court,  in  a  suit  to  recoyer  the  contents  of  a  chose  in  action 
in  fayor  of  an  assignee,  unless  the  suit  might  haye  been  prosecuted  in  that 
court  by  the  assignor,  does  not  extend  to  a  suit  commenced  in  a  State  court, 
by  a  citizen  of  the  State  in  which  the  suit  is  brought  against  a  citizen  of 
another  Stete  (and  see  Deshler  y.  Dodge,  16  How.  U.  S.  Rep.  622). 

An  action  to  ei^oin  the  prosecution  of  another  action  cannot  be  remoyed 
(Bogers  y.  Bogers,  1  Paige,  188).  Nor  can  an  action  in  which  plaintiff  and  de- 
fendant are  both  non-residents  of  the  Stete  in  which  the  action  is  brought 
(Smith  y.  BuUer,  88  How.  192).  An  outetanding  iiijunction  does  not  preyent 
the  remoyai  (Byam  y.  Stevene^  4  Edw.  Ch.  119). 

A  foreign  corporation,  haying  an  agent,  and  doing  business  in  this  Stete, 
if  sued  by  a  citizen  of  this  Stete,  may  remoye  the  action  (Fitis  y.  Chicago  B. 
B.  Go.  58  Barb.  472 ;  8  Abb.  N.  S.  458 ;  Kranshaar  y.  N.  Haven  Steamboat  Co. 
7  Rob.  856). 

A  proceeding  to  charge  joint  debtors  under  section  875  of  the  Code  can- 
not 1)6  remoyed  (Fairehita  y.  Durand,  8  Abb.  805). 

When  there  are  two  circuit  courte  within  the  Stete,  the  court  below  may  re- 
moye the  cause  to  either  (Suydam  y.  Smith,  1  Denio,  268 ;  Norton  y.  Hiyee,  4 
Denio,  245). 

a.  The  Petition  • — The  stetute  does  not  stete  what  the  petition  shall  con- 
tain. It  should,  howeyer,contain  a  statement  of  the  facts  necessary  to  au- 
thorize a  remoyai.  It  must  state  the  petitioner  is  a  citizen  of  another  Stete.  To 
say  he  is  a  resident  is  not  sufficient  (Corp  y.  Vermilye,  8  Johns.  145).  If  the 
statement  of  a  material  fact  is  accident^ly  omitted,  the  omisfdon  may  be  sup- 
plied by  amendment  (Field  y.  Blair,  1  Code  Rep.  N.  S.  862).  The  petition 
need  not  be  signed  by  the  petitioner  personally.  The  signature  of  the  attorney 
is  sufficient  ( Vandevoort  y.  Palmer,  4  Duer,  677). 

h.  The  Bond. — The  bond  need  not  be  executed  by  the  petitioner.  Exe- 
cution by  the  sureties  is  sufficient  (Vandetoort  y.  Palmer,  4  Duer,  677).  The 
bond  should  be  seyeral,  as  well  as  joint  (Bdberte  y.  Cannington^  2  Hall,  640).  A 
bond  in  a  penalty  of  $1000,  held  sufficient  (BUinehard  y.  Dtoight,  12  Wend. 
192).  In  that  case  $14,000  was  claimed,  but  defendant  had  not  been  arrested. 
In  Jonee  y.  Seward,  26  How.  486,  the  court  says :  *'  I  think  the  court  should 
not  approye  any  sureties  unless  the  amount  of  the  bond  is  equal  to  the  sum  in 
wMch  the  defendant  has  been  held  to  bail.*' 
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a.  Appearance. — ^Filing  notice  of  appearance  with  the  clerk  is  an  appear- 
anee  entered  {.Field  v.  Blair^  1  Code  Rep.  N.  8. 292) ;  so  is  a  motion  to  discharge 
firom  arrest  (i>ai-£  Y.  AmUy  19  How.  429).  or  resisting  a  motion  for  an  injunc- 
tion (Cocley  y.  Lawrence^  5  Daer,  605 ;  12  How.  176) ;  but  giving  bail  on  ar- 
rest is  not  {Durand  y.  HdUin9,  8  Duer,  686) ;  nor  is  a  mere  notice  or  appearance 
or  retainer  (Field  y.  Blair,  1  Code  Rep.  N.  S.  292  ;  Norton  y.  Hayes,  4  Denio, 
245).  There  must  be  some  act  done  and  entered  in  court  (id.).  One  defend- 
ant may  appear  and  defend  alone  to  enable  him  to  remoye  the  cause  (Livings- 
ton  y.  OiAons^  4  Johns.  Ch.  94 ;  Norton  y.  Eayee,  4  Denio,  245). 

}>.  Hotion  for  Order. — The  application  for  the  order  should  be  on  no- 
tice, or  order  to  show  cause  (DuSnrow  y.  Drigga,  8  Abb.  806,  n. ;  Bristol  y.  Chap- 
man, 94  How.  140).  On  the  motion  the  plaintiff  may,  by  affidayits,  contradict 
any  fact  stated  in  the  petition,  or  state  new  facts  (Benniston  y.  N,  T,  <t  N  H. 
R.B.  Co.  2  Abb.  278,  415 ;  BUSmno  y.  Briggs,  8  Abb.  806,  n.). 

e.  Form  of  Order  to  shomr  Cause,  and  for  Remoiral.— See 
Carpenter  y.  N  T.dN.K  R.  B.  Co.  11  How.  485, 486.  Where  an  injunction 
has  issued,  the  order  may  proyide  that  it  shall  not  operate  to  dissolye  the  in- 
junction (Uddle  y.  Thatcher,  12  How.  294). 

<f .  On  a  defendant  complying  with  the  statute  requirement,  the  State  court 
has  no  discretion  in  the  matter,  but  the  cause,  is  remoyed,  and  any  subsequent 
proceeding  in  the  State  court  would  be  yoid  for  want  of  jurisdiction  (see  lAv^ 
ermore  y.  Jenks,  11  How.  479 ;  HiUv.  Henderson,  6  Sme.  and  M.  851).  Except 
that  any  attachment  which  has  been  issued  continues  in  force  until  the  final 
judgment  in  the  circuit  court.  The  court  has  jurisdiction  of  any  proceed- 
ing in  relation  to  the  attachment  {Carpenter  y.  N.  Y.  S  N.  H.  B.  B.  Co.  11 
How.  481). 

e.  FUlng  Petition. — ^The  petition  to  remoye  must  be  filed  at  the  time  oi^ 
and  not  after,  entering  an  appearance.  If  no  appearance  has  been  entered,  ana 
the  plaintiff  has  taken  no  step  towards  entering  judgment,  the  defendant  may 
remoye  the  cause,  although  the  time  to  answer  has  expired  (Carpenter  y.  N.  T. 
SN.  H  B  R  Co.  11  How.  481 ;  Bedmond  y.  BusseU,  12  Johns.  158;  Boberts 
T.  Coitn'ngUm,  2  Hall,  649). 

/.  Proeeedlng[t  after  Order  for  RemoTal. — ^After  the  order  is 
made,  the  defendant  is  to  perfect  the  proceedings  by  appearing  in  the  circuit 
court  before  the  next  term  of  that  court,  and  entering  special  bail  where  an 
order  of  arrest  had  issued  in  the  State  court,  and  filing  copies  of  the  process 
(Martin  y.  Kanouse,  1  Blatchf  C.  C.  R  149),  and  the  plaintiff  must  file  a  new 
declaration  in  the  circuit  court  (Clarke  y.  Protection  Insurance  Co.  id.  150). 
After  remoyal,  all  proceedings  must  be  according  to  the  rules  of  the  court  into 
which  the  cause  is  remoyed ;  the  code  has  no  application  to  such  causes  (Buy- 
dam  y.  Swing,  1  Code  Rep.  N.  S.  294). 

g.    It  seems  a  State  court  cannot  entert^n  a  motion  to  yacate  an  order  of 
remoyal  to  the  U.  S.  courts  after  the  cause  has  been  transmitted  to  the  circuit 
court.    The  appropriate  place  for  such  a  motion,  which,  in  effect,  is  to  remand 
the  cause  to  the  State  court,  is  in  the  forum  where  the  cause  is  pending  (Bis- 
Irow  V.  Briggs;  and  see  Jones  y.  Seward,  26  How.  486). 

A.  On  the  remoyal  of  a  cause,  certified  copies  of  the  process  and  papers  by 
which  the  suit  was  commenced  in  the  State  court,  should  be  sent  to  and  en- 
tered in  the  United  States  court  (Mortin  y.  Kanouse,  1  Blatch.  C.  C.  Rep.  149). 
On  the  entry  of  such  copies  the  plaintiff  must  file  a  new  declaration  in  the 
United  States  courts  (Clarice  y.  Protection  Ins.  Co.  id.  150).  Can  the  United 
States  court  send  the  cause  back  to  the  State  court  ?  ( Van  Zandt  y.  Maxwell,  2 
id.  421). 

1  There  can  be  no  reyiew  in  the  court  of  appeals  of  an  order  at  chambers 
not  appealed  from  in  the  court  below,  denying  a  motion  to  remoye  (Kanousey. 
Ma  tin,  6  How.  240 ;  Illius  y.  N.  Eanen  B.  B.  Co.  18  N.  Y,  597) ;  semble,  such 
an  order  does  not  inyolye  a  "  substantial  right  "  (id.),  and  doubted  if  order 
for  remoyal  can  be  reyiewed  at  general  term  JjFargo  y  MoVickar,  88  How.  1). 
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§  18.  (Am'd  1849.)     General  terms, 

Creneral  terms* — ^This  section  is  abxx)gated  by  laws  1870,  ch.  408. 
This  law  abrogates  all  general  terms  of  the  supreme  court  and  divides  the 
State  into  four  departments.  The  first  to  consist  of  the  first  judicial  dis- 
trict, the  second  of  the  second  judicial  district  the  third  of  the  third,  fourth, 
and  sixth  judicial  districts,  and  the  fourth  of  the  fifth,  seventh  and  eighth 
judicial  districts.  General  terms  are  to  be  held  in  New  York  on  first  Mon- 
days in  January,  February,  April,  June,  September  and  November ;  in  Brook- 
lyn, on  second  Tuesdays  in  January,  April,  September  and  December;  in 
Poughkeepsie  on  second  Tuesday  in  June.  In  third  department :  in  Albany 
first  Tuesaays  in  February  and  October ;  in  Plattsburgh  on  first  Tuesday  in 
July ;  in  Elmira  on  first  Tuesdays  in  April  and  September ;  in  Binghamton 
on  first  Tuesdays  in  June  and  December;  in  Ogdensburgh  on  first  Tuesday  in 
November.  In  fourth  department :  in  Syracuse  on  first  Monday  in  May  and 
second  Monday  in  November ;  in  Oswego  on  first  Monday  in  October ;  in 
Rochester  on  &rBt  Mondays  in  January,  March  and  September ;  in  Buffalo  on 
first  Mondays- in  February  and  June.  Such  general  terms  have  all  the  powers 
of  pre-existing  general  terms,  and  all  laws  relating  to  general  terms  not  in- 
consistent with  the  constitution  and  that  act  apply  to  the  new  general  terms. 
Causes  and  matters  in  the  new  general  terms  are  to  be  entitled  in  the  supreme 
court.  The  associate  justices  designated  to  auy  department  may  sit  in 
any  other  department  The  governor  may  appoint  extraordinary  general 
terms. 

The  general  tenn  is  an  appellate  court,  and  stands  in  the  same  relation  to 
the  special  term  as  an  appellate  court  does  to  courts  of  original  jurisdiction 
{YaUs  V.  The  People^  6  Johns.  884 ;  Harris  v.  Clarh^  10  How.  415);  and  see 
Brothers(m  v.  ConsaltUy  28  How.  117;  Opening  Seventh  Avenue,  29  How. 
180). 

a.  Although  there  are  general  terms  and  special  terms  of  the  supreme  court, 
there  is  but  one  supreme  court  {Aym  v.  ComU^  9  How.  573 ;  Coming  v.  Pow- 
ers,  €).  54  ;  OrcLcie  v.  FreeUind^  1  N.  T.  228 ;  }£a9on  v.  t/bn^,  1  Code  Rep.  N. 
S.  838).  The  special  term  has  jurisdiction  to  set  aside  an  oider  made  at  gen- 
eral term  on  a  default  or  on  the  ground  of  any  irregularity  in  making  the 
order  (iVZ.),  but  not  to  modify  a  general  term  judgment  {Sheldon  v.  WiuiamSy 
52  Barb.  183). 

On  an  appeal  to  the  general  from  the  special  term,  the  special  term  has  no 
authority  to  entertain  or  decide  a  motion  to  dismiss  the  appeal.  Such  a  mo- 
tion can  only  be  heard  at  a  general  term  (Harris  v.  Clarhy  10  How.  415). 

See,  further,  note  to  section  20,  infra, 

§  19,  Jiidffmenty  how  given. 

This  section  is  also  abrogated  by  Laws  1870,  ch.  408,  s.  6,  which  provide 
that  the  concurrence  of  two  justices  shall  be  necessary  to  pronounce  a  de- 
cision. If  two  do  not  concur  a  re-argument  may  be  ordered.  In  case  of 
such  disagreement,  if  one  of  the  three  justices  shall  not  be  qualified  to  sit, 
the  cause  may  be  directed  to  be  heard  in  another  department. 

§  30.  (Am*d  1849.)   Special  iermsj  c&c. 

There  shall  be  at  least  two  terms  of  the  circuit  court  and 
court  of  oyer  and  terminer  held  annually  in  each  of  the  counties 
of  this  State,  and  as  many  more  terms  thereof,  and  as  many  spe- 
cial terms,  as  the  judges  of  each  judicial  district  shall  appoint 
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therein ;  but  at  least  one  special  term  shall  be  held  annually  in 
each  of  said  coanties.  Fulton  and  Hamilton  shall  be  considered 
one  county  for  the  purposes  of  this  section. 

a.  Poirer  of  Court. — The  distinction  between  the  power  of  the  court 
at  special  and  general  terms  was  discussed  in  the  case  of  Oracie  y.  Fredandy 
5  K.  T.  288,  and  again  in  JUason  y.  Jories,  1  Code  Rep.  K.  S.  338  ;  Anon,  10 
How.  358 ;  Tracy  y.  Tahnage,  1  Abb.  468.  The  special  term  is  the  supreme 
court  as  well  as  the  general  term ;  and,  unless  the  law  or  the  constitution 
points  out  a  limit,  it  has  the  same  powers.  The  special  term  now  hears  eyery 
question,  except  on  appeal,  that  could  come  before  the  general  term— questions 
as  to  the  opening  of  streets,  as  to  granting  mandamus  or  certiorari ;  and  has 
eren  quashed  a  certiorari  allowed  ex  parte  at  the  general  term,  and  its  de- 
cision was  not  appealed  from.  An  applicatioii  to  amend  a  judgment  at  gen- 
eral  term,  for  irregularity  merely,  may  be  made  at  special  term  {De  Agreaa  y. 
Mantel,  1  Abb.  133 ;  Coming  y.  Powers,  9  How.  54) ;  but  the  special  term  can- 
not, on  motion,  set  aside  as  erroneous  a  judgment  entered  on  report  of  a  ref- 
eree {Dana  v.  Bawe,  18  N.  Y.  808). 

See  note  to  section  18,  ante, 

§  31.  (Am'd  1849.)    Circuit  cmd  oyer  and  terminer  together. 
Circuit  courts,  and  courts  of  oyer  and  terminer,  shall  be  held 
at  the  same  places,  and  commenced  on  the  same  day. 

§  SKI,  (Am'd  1849.)  Times  and  places  of  holding  court. 
The  goremor  shall,  on  or  before  the  first  day  of  May,  1848, 
by  appointment  in  writing,  designate  the  times  and  places  of  hold- 
ing the  general  and  special  terms,  circuit  courts,  and  courts  of 
oyer  and  terminer,  and  the  judges  by  whom  they  shall  be  held ; 
which  appointment  shall  take  effect  on  the  first  day  of  July  there- 
after, and  shall  continue  until  the  thirty-first  day  of  December, 
184r9.  The  judges  of  the  supreme  court  of  each  district,  shall,  in 
like  manner,  at  least  one  month  before  the  expiration  of  that  time, 
appoint  the  times  and  places  of  holding  those  courts  for  two  years, 
commencing  on  the  first  day  of  January,  1850,  and  so  on,  for 
every  two  succeeding  years,  in  their  respective  districts. 

Modified  by  laws  1870,  ch.  408. 

§  98.    Extraordinary  term^Sy  (&c. 

The  governor  may  also  appoint  extraordinary  general  and 
special  terms,  circuit  courts,  and  courts  of  oyer  and  terminer, 
whenever,  in  his  judgment,  the  public  good  shall  require  it. 

b.  Transfer  of  caases. — ^Whenever  an  action  in  the  supreme  court  can- 
not be  brought  to  argument  and  deciaion  in  the  district  where  the  same  is 
pending,  by  reason  of  the  justices  of  such  district,  or  any  of  them,  haying  been 
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employed  as  counsel,  or  being  interested  therein,  or  of  kin  to  the  parties  or 
any  oi  them,  the  oonrt  may,  upon  special  motion,  order  such  action  to  be 
brought  to  argument  in  any  ac^oining  district  to  be  specified  in  such  order ; 
and  then  such  cause  shall  be  heard  and  decided  in  such  district  (Laws  of  1860 

E.  20).  Laws  1870,  ch.  408,  s.  7,  give  power  to  governor  to  assign  justices  to 
old  circuit  courts^  special  terms  and  courts  of  oyer  and  terminer ;  and  s.  7 — ^the 
goyemor  may  designate  one  or  more  of  the  judges  of  the  superior  court  of  the 
city  of  New  York  or  of  the  court  of  common  pleas  of  the  city  and  county  of  New 
York  to  hold  circuits  and  special  terms  of  the  supreme  court  in  New  York  city ; 
and  s.  14  empowers  the  goyemor  to  appoint  extraordinary  general  terms, 
circuit  courts,  special  terms  and  courts  or  oyer  and  terminer. 
See  section  459,  post, 

§  34.  (Am*d  1849,  1861,  1862.)    Terms^  where  held.    Adjovmr 

The  places  appointed  within  the  several  counties  for  holding 
the  general  and  special  terms,  circuit  courts,  and  courts  of  oyer 
and  terminer,  shall  be  those  designated  by  statute  for  holding 
county  or  circuit  courts.  If  a  room  for  holding  the  court  in  such 
place  shall  not  be  provided  by  the  supervisors,  it  may  be  held  in 
any  room  provided  for  that  purpose  by  the  sheriflT,  as  prescribed 
by  section  twenty-eight. 

General  and  special  terms  of  the  supreme  or  coimty  courts, 
and  circuit  courts  and  courts  of  oyer  and  terminer,  may  be  ad- 
journed to  be  held  on  any  future  day,  by  an  entry  to  be  made  in 
the  minutes  of  the  court ;  and  juries  may  be  drawn  and  summoned 
for  an  adjourned  circuit  or  county  court,  or  an  adjourned  court 
of  oyer  and  terminer,  and  causes  may  be  noticed  for  trial  at  an 
adjourned  circuit  or  county  court,  in  the  same  manner  as  if  such 
courts  were  held  by  original  appointment. 

And  special  terms  may  be  adjourned  to  be  held  at  a  future 
day  at  the  chambers  of  any  justice  of  said  court  i-esiding  within 
the  district,  by  an  entry  in  the  same  manner,  and  then  adjourn 
from  time  to  time,  as  the  justice  holding  the  same  shall  order  and 
direct. 

Modified  by  hiws  1870,  ch.  408. 

§  35*  Pvblioation  of  appcmtment. 

Every  appointment  so  made  shall  be  immediately  transmitted 
to  the  secretary  of  state,  who  shall  cause  it  to  be  published  in  the 
newspaper,  printed  at  Albany,  in  which  legal  notices  are  required 
to  be  inserted,  at  least  once  in  each  week,  for  three  weeks  before 
the  holding  of  any  court  in  pursuance  thereof.  The  expense  of 
the  publication  shall  be  paid  out  of  the  treasury  of  the  State. 
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§  *••  Inability  of  judge. 

In  case  of  the  inability,  for  any  cause,  of  a  judge  assigned  for 
that  purpose,  to  hold  a  special  term  or  circuit  court,  or  sit  at  a 
general  term,  or  preside  at  a  court  of  oyer  and  terminer,  any  other 
judge  may  do  so. 

a.  Presidiiiff  Jod^e* — The  justice  appointed  to  preside  at  a  general  term, 
in  the  absence  of  the  presiding  justice,  may  preside  during  the  whole  term,  and 
not  merely  during  the  absence  of  the  presiding  justice  {Tlie  People  y.  Hlzks^  15 
Barb.  153) ;  and  a  justice  of  the  supreme  court,  while  a  judge  of  the  court  of  ap- 
peals, may  preside  in  a  court  of  oyer  and  terminer,  or  discharge  any  of  the 
ovdinary  duties  of  a  justice  of  the  supreme  court  (McCarron  y.  The  People,  18 
N.  Y.  74). 

b  Mu&ge  not  to  reTfeir  his  ouni  decision. — ^Nojudge'or  justice  to 
sit  at  a  general  term,  or  in  court  of  appeals,  in  reyiew  of  a  decision  made  by 
him,  or  by  any  court  of  which  he  was  at  the  time  a  sitting  member  (Const. 
art.  vi,  8w  8). 

e.  JJUnlty  of  Jad^e* — When  a  jud^  is  disqualified  by  reason  of  his 
affinity  to  one  of  the  parties  to  the  suit  (N,  Haven  S,  S.Y.  Schuyler,  28 
How.  187). 

§  9t.  business  out  of  court.    Proceedings  in  first  district. 

[1]  The  judges  shall,  at  all  reasonable  times,  when  not  engaged 
in  holding  court,  transact  such  other  business  as  may  be  done  out 
of  court. 

[2]  Every  proceeding  commenced  before  one  of  the  judges  in 
the  first  judicial  district,  may  be  continued  before  another,  with 
the  same  effect  as  if  commenced  before  hun. 

d.  Jad^e  at  Chambers* — ^Unless  a  distinction  is  made  in  a  statute' be- 
tween the  powers  of  a  judge  and  those  of  the  court,  the  judffe  has  the  same 
powers  as  the  court  {Smeeton  y.  CoUier,  1  Exch.  459) ;  but  if  tne  distinction  is 
made  by  the  statute,  then  a  judge  cannot  exercise  any  power  which  is  con- 
ferred on  the  court  {Olarke  y.  East  India  Co.  2  Bail  Court  Rep.  3^0).  A 
judge  of  the  supreme  court,  like  any  other  officer,  when  acting  out  of  court  is 
an  officer  of  limited  jurisdiction.  He  may  do  just  what  the  legislature  has 
anthoiized  him  to  do,  and  whateyer  he  does  more  than  this  is  done  without  ju- 
risdiction (Bangs  y.  Selden,  13  How.  376 ;  and  see  JSeg.  y  Sewell,  6  Law  Times, 
191).  The  justices  of  the  supreme  court,  although  elected  in  districts,  possess 
co-ordinate  powers  throughout  the  State  (Const,  art.  yL  s.  6),  and  haye  the 
powers  Tested  in  yic^-chancellors  and  judges  of  the  supreme  court  prior  to 
July,  1847  (Laws  of  1849,  p.  27;  and  see  Oarcie  y.  Sheldon,  8  Barb.  232 ;  Aymer 
T.  C^aee,  1  Code  R  N.  8.  833). 

A  judge  at  chambers,  on  an  application  under  section  247,  may  make 
either  an  abeolute  or  a  conditional  order,  precisely  as  at  special  term  (  Wither' 
tpoon  y.  Van  Dolar^  15  How.  266). 

In  the  first  judicial  district  a  motion  to  open  a  judgment  and  let  defend- 
ants  in  to  defend,  nlay  be  made  to  a  justice  out  of  court  {Lowber  y.  Mayor  of 
N,  T.^  Abb.  325),  and  so  may  a  motion  for  a  guardian  ad  litem  in  a  pEtrtition 
suit  {Diebrow  y.  Folger,  5  Abb.  53).  And  generally  in  the  first  district,  all 
motions,  except  for  new  trials,  may  be  made  at  chambers ;  and  this  includes  a 
motion  for  an  allowance  (Main  y.  Pope,  16  How.  271). 
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A  judge  at  chambers  may  punish  for  contempt  (120  Smethurst,  8  Code  R.  55 ; 
2  Sand.  724;  Shepherd  y.  Dean,  18  How,  178;  Wicker  v.  Dresser,  14  id.  465; 
see,  however,  1%  id,  881) ;  but  not  in  a  statutory  proceeding,  unless  where 
authority  so  to  punish  is  conferred  by  statute  {The  People  y.  Brennan,  45  Barb. 
844). 

Power  of  a  justice  of  the  supreme  court  upon  a  statute  writ  of  habeas  cor- 
pus returnable  at  chambers  (see  TTie  People  v.  WilcoXy  22  Barb.  179). 

See  section  824,  post, 

a.  l^iibd.  9. — ^The  true  interpretation  of  the  second  part  of  this  section  is : 
A  ^roceedin^  commenced  in  the  first  judicial  district  by  any  judge  competent 
to  institute  it  therein,  may  be  continued  in  such  district  before  any  judge  com- 
petent to  have  commenced  it  (Dresser  y.  Van  PeU,  15  How.  19).  See  s.  401, 
subd.  6. 

§  38.  JRoomSy  (&c. 

The  supervisors  of  the  several  counties  shall  provide  the  courts 
appointed  to  be  held  therein  with  room,  attendants,  fuel,  lights, 
and  stationery,  suitable  and  sufficient  for  the  transaction  of  their 
business.  If  the  supervisors  neglect,  the  court  may  order  the 
sheriff  to  do  so ;  and  the  expense  incurred  by  him  in  carrying  the 
order  into  effect,  when  certified  by  the  court,  shall  be  a  county 
charge. 

h.  Application  of  section. — This  section  applies  to  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New  York,  and  the  superior  court  (s.  51, 
post)  and  marine  court  of  the  said  city  (Laws  1858^  p.  992 ;  Laws  1861,  p.  65), 
and  to  the  district  courts  of  New  York  city  (Laws  1857,  ch.  844).  See  laws 
1870,  ch.  408,  s.  11. 


TITLE  IV. 

Of  the  County  Courts. 

Section    29.  Repeal  of  existing  statutes. 

80.  Jurisdiction.    Transfer  of  actions. 

81.  General  terms. 

82.  Jurors. 

§  39«    HepeaZ  of  existing  statutes. 

All  statutes  now  in  force,  conferring  or  defining  the  jurisdic- 
tion of  the  county  courts,  so  far  as  they  conflict  with  this  act,  are 
repealed ;  and  those  courts  shall  have  no  other  jurisdiction  thau 
that  provided  in  the  next  section.  But  the  repeal  contained  in 
this  section  shall  not  affect  any  proceedings  now  pending  in  those 
courts. 
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fi^JrJ^^  conmy  Jadffe«.-Couiity  judges   are  not    allowed  any 
^af^  services,  except  for  such  as  may  be  performed  by  justices  of  the  peace. 


LAWS  OF  NEW  YOEK.— Chap.  467. 

AN  ACT  in  relation  to  the  county  courts. 

Passed  April  28,  1870;  three-fifbbs  being  present. 

The  People  of  the  State  of  New   Torky  represented  in  Senate  and  Assembly^ 
do  enact  as  /oUowb: 

Sbction  1.  The  county  courts,  in  addition  to  the  powers  they  now  possess, 
sbaU  have  jurisdiction  in  civil  actions  where  the  relief  demanded  is  the  re- 
coYery  of  a  sum  not  exceeding  one  thousand  dollars,  or  the  recovery  of  personal 
property  not  exceeding  in  value  one  thousand  dollars,  and  in  which  all  the 
defendiuitB  are  residents  of  the  county  in  which  the  action  is  brought  at  the 
time  of  its  commencement,  subject  to  the  right  of  the  supreme  court,  upon 
special  motion,  for  good  cause  shown,  to  remove  any  such  action  into  the  su- 
preme court  before  trial,  and  also,  on  such  removal  being  made,  to  change  the 
venue  or  place  of  triaL  They  shall  have  such  appellate  jurisdiction  as  is  now 
provided  by  the  law. 

§  2.  Costs  in  the  county  courts,  in  actions  authorized  to  be  brought  therein 
by  ih»  preceding  section,  shall  be  the  same  and  shall  be  recovered  in  the  same 
cases  only  as  in  the  like  actions  in  the  supreme  court. 

{  8.  Power  of  local  legislation  is  hereby  conferred  on  the  several  boards  of 
snpervisors  to  establish,  by  local  law  applicable  to  their  several  counties,  the 
salary  of  the  county  judge,  and  of  the  surrogate  when  elected  as  separate 
officer,  such  salaries  to  be  payable  out  of  the  county  treasury ;  provided  that 
the  salary  of  no  county  judge  or  surrogate  shall,  when  once  so  established,  be 
diminished  during  his  term  of  office. 

$  4.  It  shall  be  lawful  for  the  boards  of  supervisors  of  the  several  counties 
to  authorize  the  surrogate  therein  to  employ  the  necessary  clerks,  and  the  said 
bcwrds  shall  fix  the  compensation  to  be  paid  such  clerks 

S  5.  This  shall  take  effect  immediately. 

See  Const.  Judiciary  Art.  §  15,  in  appendix. 
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A  judffe  at  cbambere  maT  punish  for  contempt  (Be  Bmethurit,  8  Ci>de  R.  SS ; 
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a,  Fees^  of  eoanty  Jud^^s. — County  judges  are  not  allowed  any 
fees  for  services  except  for  such  as  may  be  performed  by  justices  of  the  peace, 
or  oommusioners  of  deeds ;  and  no  ^eater  fees  for  such  services  than  those 
allowed  to  said  justices  and  commissioners.  Surrogates*  fees  not  affected 
(Laws  1857,  toL  3,  p.  197). 

See  Am'd  Const  art.  vi  s.  21. 

§  SO.  (Am*d  1849, 1851, 1862, 1860.)  Jurisdiction  :  Transfer  of 
action  to  Supreme  Court. 

The  county  court  has  jurisdiction  in  tbe  following  special 
cases,  but  has  no  original  civil  jurisdiction  except  in  such  cases : 

1.  Civil  actions  in  which  the  relief  demanded  is  the  recovery 
of  a  sum  of  money  not  exceeding  five  hundred  dollars,  or  the  re- 
covery of  the  possession  of  personal  property  not  exceeding  in 
value  five  hundred  dollars,  and  in  which  all  the  defendants  are 
residents  of  the  county  in  which  the  action  is  brought  at  the  time 
of  its  commencement,  subject  to  the  right  of  the  supreme  court, 
upon  special  motion,  for  good  cause  shown,  to  remove  any  such 
action  to  tbe  supreme  court  before  trial. 

2.  The  exclusive  power  to  review,  in  the  first  instance,  a  judg- 
ment rendered  in  a  civil  action  by  a  justice's  court  in  the  county, 
or  by  a  justice's  court  in  cities,  and  to  affirm,  reverse,  or  modify 
such  judgment. 

3.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the  sale 
of  mortgaged  premises  situated  within  the  county,  and  the  collec- 
tion of  any  deficiency  on  the  mortgage,  remaining  unpaid  after 
tbe  sale  of  the  mortgaged  premises. 

4.  The  partition  of  real  property  situated  within  the  county. 
6.  The  admeasurement  of  dower  in  land  situated  within  the 

county. 

6.  The  sale,  mortgage,  or  other  disposition,  of  the  real  prop- 
erty situated  within  the  county,  of  an  infant,  or  person  of  unsound 
mind. 

T.  To  compel  the  specific  performance  by  an  infant  heir,  or 
other  person,  of  a  contract  made  by  a  party,  who  shall  have  died 
before  the  performance  thereof. 

8.  The  care  and  custody  of  the  person  and  estate  of  a  lunatic 
or  person  of  unsound  mind,  or  an  habitual  drunkard,  residing 
within  the  county. 

9.  The  mortgage  or  sale  of  the  real  property  situated  within 
the  county,  of  a  religious  corporation,  and  the  disposition  of  the 
proceeds  thereof. 
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10.  To  exercise  the  power  and  authority  heretofore  vested  in 
snch  courts  of  common  pleas,  over  judgments  rendered  by  justices 
of  tTiie  peace,  transcripts  of  vrhieh  have  been  filed  in  the  offices  of 
the  county  clerks  in  such  counties. 

11.  To  exercise  all  the  powers  and  jurisdiction  conferred  by 
statute  upon  the  late  courts  of  common  pleas  of  the  county,  or  the 
judges,  orany  judge  thereof,  respecting  ferries ;  fisheries;  turnpike 
roads ;  wrecks ;  physicians ;  habitual  drunkards ;  imprisoned,  in- 
solvent, absent,  concealed,  or  non-resident  debtors ;  jail  liberties  ; 
the  removal  of  occupants  from  State  lands ;  the  laying  out  of 
railroads  through  Indian  lands ;  and  upon  appeal  from  the  deter- 
mination of  commissioners  of  highways ;  and  all  other  powers  and 
jurisdiction  conferred  by  statute,  which  has  not  been  repealed,  on 
the  late  court  of  common  pleas  of  the  county,  or  on  the  county 
court  since  the  late  courts  of  common  pleas  were  abolished,  ex- 
cept in  the  trial  and  determination  of  civil  actions ;  and  to  pre- 
scribe the  manner  of  exercising  such  jurisdiction  when  the  provi- 
sions of  any  statute  are  inconsistent  with  the  organization  of  the 
county  court. 

12.  To  remit  fines  and  forfeited  recognizances,  in  the  same 
cases  and  like  manner  as  such  power  was  given  by  law  to  courts 
of  common  pleas.  But  the  first  subdivision  of  this  section  shall 
not  apply  to  the  county  courts  of  the  counties  of  Kings  and 
Erie. 

13.  To  grant  new  trials,  or  affirm,  modify,  or  reverse  judgments 
in  actions  tried  in  such  court  upon  exceptions,  or  case  made,  sub- 
ject to  an  appeal  to  the  supreme  court. 

But  in  any  action  or  proceeding  pending  in  the  county  court, 
in  which  the  county  judge  is  for  any  cause  incapable  of  act- 
ing, it  shall  be  his  duty  to  make  a  certificate  of  such  fact,  and 
file  the  same  in  the  office  of  the  clerk  of  such  county  court,  and  there- 
upon jurisdiction  of  such  action  or  proceeding  shall  be  vested  in 
the  supreme  court,  and  such  further  .proceedings  shall  be  had 
therein,  according  to  the  practice  of  such  court,  as  might  have 
been  had  in  the  county  court,  if  such  cause  or  matter  had  remained 
therein ;  but  all  such  matters  shall  be  heard  or  tried  in  the  first 
instance  at  a  special  term  or  circuit  court,  held  in  a  county  where 
such  action  or  proceeding  is  situated. 

a.  Jnrlsdlctioii  of  county  courts. — The  county  court  has  jarisdic- 
tion  of  actioDS  to  foreclose  mortgages  (Bengon  v.  Cromwell^  6  Abb.  43 ;  Ar- 
nold V.  Sees,  17  How.  86;  7  Abb.  328 ;   18  N.  Y.  67),  and  to  partition  lands 
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within  the  county  {Doulleday  y.  Heathy  16  N.  Y.  80),  also  of  actionsfor  the 
sp^nfic  performance  of  contracts  ( Wittuton  y.  WiUiston^  41  Barb.  635),  and 
to  reyiew  proceedings  in  actions  after  judgment,  and  to  grant  new  trials 
{MaU  y.  HaR,  80  How.  51),  but  not  of  an  action  for  an  assault  {Kundolph 
T.  Thdlheimer^  12  N.  T.  598).  See  amM  const  art.  yi,  s.  15.  And  as  to  en- 
forcing judgment  of  county  court,  after  death  of  judgment  creditor  (Laws 
1864,  cb.  543 ;  NiUs  y.  Perry,  29  How.  192). 

a.  County  courts  haye  also  jurisdiction  of  appeals  from  the  decision  of  a 
justice's  court,  in  summary  proceedings  to  recoyer  the  possession  of  land  (Laws 
1849,  p.  292) ;  and  their  appellate  junsdiction  has  been  held  to  extend  to  a 
judgment  in  a  justice's  court  in  proceedings  under  the  mechanic's  lien  law 
{The  People  y.  Reneedaer  County  Judge,  18  How.  398).  These  courts  haye 
the  same  jurisdiction  in  their  respectiye  counties  in  relation  to  the  liberties 
of  jails,  aa  was  yested  in  courts  of  common  pleas  by  the  reyised  statutes,  part 
3,  art.  iii.  tit  6.  ch.  7  (Laws  of  1851,  p.  22).  They  haye  also  jurisdiction 
in  proceedings  for  the  naturalization  of  aliens  {The  People  y.  Peaee^  80  Barb. 
589).  To  oitertain  an  application  to  change  the  location  of  a  toll  gate 
{McAUitter  y.  AlMon  Plank  Rd  Go,  11  Barb.  610).  Of  proceedings  to  acquire 
land  for  the  Lockport  &  Niagara  Falls  Railroad  {Mosier  y.  HU^y  15  Barb. 
657). 

h.  County  courts  haye  no  jurisdiction  to  appoint  a  receiyer  of  a  religious 
corporation,  but  only  power  to  direct  the  application  of  the  proceeds  of  a 
sale  of  real  estate  (Wheaton  y.  Gates,  18  N.  Y.  896). 

e,  Itabd.  3. — ^There  is  no  appeal  to  the  county  court  from  the  yerdlct  of  a 
jury  giyen  upon  the  laying  out  of  a  priyate  road  {The  People  y.  Bobineon, 
17  How.  634  ;  29  Barb.  77). 

d.  The  county  court  on  appeal  may  reyerse  in  part,  and  affirm  in  part,  a 
judgment  of  a  justice's  court,  for  entire  damages,  when  there  are  two  or  more 
independent  causes  of  action  (Staate  y.  Hudwn  Biver  B,  B.  28  How.  468). 

e.  Sobd.  §• — ^This  subdiyision  confers  jurisdiction  on  county  courts  re- 
specting habitual  drunkards  in  all  cases  {Davie  y.  8peneer,  24  N.  Y.  886). 

/i  Sabd.  13. — Where  the  appeal  from  a  justice's  court  to  the  county  court 
is  transferred  to  the  supreme  court  by  reason  of  the  incapacity  of  the  coimty 
judge  to  hear  same,  it  must  be  heard  in  the  first  instance  at  a  special  term 
of  the  supreme  court  {Sheldon  y.  Albro,  8  How.  805 ;  Ikms  y.  Stone,  16  id. 
508).  The  appeal  is  to  be  heard  on  the  ori^al  papers ;  and  no  copy  need  be 
furnished  for  the  use  of  the  court  (  WiUis  y.  Peek,  16  td  541) ;  the  appeal  is  to  be 
beard  in  the  county  court  of  the  county  from  which  it  was  transferred,  and  in 
no  other  county  {id.).  From  the  decision  at  special  term  an  appeal  may  be 
made  to  the  general  term  {Davis  y.  Stone,  supra).  And  where  appeal  is 
heard  by  the  supreme  court  because  of  the  incompetency  of  the  county  judffe 
to  hear  same,  the  succeasftil  party  is  entitled  only  to  the  same  costs  as  he 
would  haye  been  entitled  to  if  the  appeal  had  been  decided  by  the  county 
judgpe  (Tayhr  y.  Seely,  4  How.  814;  O'Odllaghan  y.  OarroU,  16  id.  827; 
Davis  y.  Stons,  id.  588). 

See  sub.  2,  of  sec.  38,  of  this  code,  and  note  to  sec.  60,  post, 

* 

§  81.  (Am'd  1849,  1851.)      TTA^Ti  cpen.     Terms. 

The  county  court  is  always  open  for  the  transaction  of  any  busi- 
ness for  which  no  notice  is  required  to  be  given  to  an  opposing  party. 
At  least  two  terms  in  each  county  for  the  trial  of  issues  of  law  or 
fact,  and  as  many  more  as  the  county  judge  shall  appoint,  shall  be 
held  in  each  year  at  the  places  in  the  counties  respectively  designa- 
ted by  statute  for  holding  county  or  circuit  courts,  on  s^ch  days  as 
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the  county  judge  shall  from  time  to  time  appoint,  and  may  con- 
tinue as  long  as  the  court  deem  necessay. 

Notice  of  such  appointment  shall  be  published  in  the  State 
paper  at  least  four  weeks  before  any  such  term,  and  also  in  a 
newspaper,  if  any,  printed  in  the  county  ;  so  many  of  such  terms 
as  the  county  judge  shall  designate  for  that  purpose,  in  such 
notice,  may  be  held  for  the  trial  of  issues  of  law,  and  hearing  and 
decision  of  motions,  and  other  proceedings,  at  which  no  jury  shall 
be  required  to  attend. 

§33.  (Am'dl849.)     JuTOTB. 

Jurors  for  the  county  courts  and  courts  of  sessions  shall  be 
drawn  from  the  jury-box  of  the  county,  and  summoned  in  the 
same  manner  as  for  the  trial  of  issues  at  a  circuit  court. 

8ee  Laws  1861,  p.  14,  ch.  8. 
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§  33.  (Am'd  1849, 1862.)    Jurisdiction.    Hemoval  of  caicses. 

The  jurisdiction  of  the  superior  court  of  the  city  of  New- 
York,  of  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,*  of  the  mayors'  coyrts  of  cities,  and  of  the  recorders' 
courts  of  cities,  shall  extend  to  the  following  actions : 

1.  To  the  actions  enumerated  in  sections  123  and  124,  when 
the  cause  of  action  shall  have  arisen,  or  the  subject  of  the  action 
shall  be  situated,  within  those  cities  respectively ; 

2.  To  all  other  actions  where  all  the  defendants  reside,  or  are 
personally  served  with  the  summons,  within  those  cities  respect- 
ively, or  where  one  or  more  of  several  defendants,  jointly  liable 
on  contract,  reside,  or  are  personally  served  with  the  summons, 
within  those  cities  respectively ;  except  in  the  case  of  mayors' 
and  recorders'  courts  of  cities,  which  courts  shall  only  have  juris- 
diction where  all  the  defendants  reside  within  the  cities  in  which 
such  courts  are  respectively  situated.  The  supreme  court  may  re- 
move into  that  court  any  action  brought  under  this  subdivision 
and  pending  in  the  superior  court  or  court  of  common  pleas  for 
the  city  and  county  of  New  York,  and  may  change  the  place  of 
trial  therein,  as  if  such  action  had  been  commenced  in  the  supreme 
court ;  such  order  for  removal  and  for  change  of  place  of  trial 
to  be  made  in  the  supreme  court  upon  motion,  and  on  filing  a 
certified  copy  of  such  order  in  the  office  of  the  clerk  of  the  su- 
perior court,  or  of  the  court  of  common  pleas,  such  cause  shall  be 
deemed  to  be  removed  into  the  supreme  court,  which  shall  proceed 
therein  as  if  the  same  had  originally  been  commenced  there ;  and 
the  clerk  with  whom  such  order  is  tiled,  must  forthwith  deliver  to 
the  clerk  of  the  county  in  which,  by  such  order,  the  trial  is  ordered 
to  be  had,  to  be  filed  in  his  office,  all  process,  pleadings,  and  pro- 
ceedings relating  to  such  cause.  And  any  action  or  proceeding 
pending  in  any  mayor's  or  recorder's  court,  in  which  the  judge  is- 
for  any  cause  incapable  of  acting,  may  by  such  court  be  trans- 
ferred to  the  county  court  of  the  county ;  and  thereupon  the  pa- 
pers therein  on  file  in  the  mayor's  or  recorder's  court  shall  be 
transmitted  to  the  county  court ;  which  shall  thenceforth  have  ju- 
risdiction of  such  action  or  proceeding. 

3.  To  actions  against  corporations  created  under  the  laws  of 
this  State,  and  transacting  their  general  business,  or  keeping  an 

*  See  Laws  1870,  ch.  86,  providiDg  for  the  election  of  three  additional 
jndgeB  of  this  court. 
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oflSce  for  the  transaction  of  business,  within  those  cities  respec- 
tively, or  established  by  law  therein,  or  created  by  or  under  the 
laws  of  any  other  State,  government,  or  country,  for  the  recovery 
of  any  debt,  or  damages,  whether  liquidated  or  not,  arising  upon 
contract  made,  executed,  or  delivered  within  the  State,  or  upon 
any  cause  of  action  arising  therein. 

a.  taperlor  Court. — ^The  superior  court  was  established  by  a  law 
passed  in  1828  (Laws  1828,  p.  141).  By  sec.  18  the  said  court  shall  have 
no  power  to  send  any  process  into  any  other  county  than  the  city  and  county 
of  New  York,  except  subpoenas.  §  14!  Writs  of  subpoena  issuing  out  of  the 
said  court  shall  be  obligatory  upon  any  witness  duly  served  therewith  within 
this  State,  in  like  manner  as  if  such  writs  had  been  issued  out  of  the  supreme 
court ;  and  obedience  to  such  subpoena  may  be  enforced  by  attachment.  The 
justices  of  the  said  court  may  perform  all  the  duties  which  the  justices  of  the 
supreme  court  out  of  term  are  authorized  to  do  and  perform  by  any  statute 
of  this  State. 

I,  Jurisdiction  of  ISnperior  Court  and  Common  Pleas.— 
The  common  law  jurisdiction  of  the  New  York  superior  court  and  common 
pleas,  except  in  its  territorial  limitation,  is  co-eoual  with  that  of  the  supreme 
court;  any  action  triable  in  the  latter  is  triable  in  the  former,  proyided  the 
defendant,  or  one  of  the  defendants,  resides,  or  is  served  with  process, 
within  the  city  of  New  York,  or  where  the  cause  of  action  arose  or  the  sub- 
ject of  the  action  is  within  that  city  {Mclvor  y.  McCabe^  16  Abb.  819;  Smith 
T,  BuiUr,  1  Daly,  508 ;  Porter  v.  Lord,  13  How.  254 ;  2  Abb.  48 ;  4  Duer,  682 ; 
Bates  Y.  Beynolds,  7  Bosw.  685 ;  McKerme  y.  Hackstaff,  2  E.  D.  Smith,  75). 
They  haye  no  jurisdiction  to  compel  a  conyeyance  of  land  out  of  the  city 
of  New  York  {Ring  y.  McGoun,  10  N,  Y.  268),  or  to  set  aside  as  fraudulent 
a  conyeyance  of  land  out  of  the  State  {Bennett  y.  Erving,  4  Rob.  671 ;  82 
How.  8d4).  But  haye  jurisdiction  of  an  action  for  breach  or  covenant  to  con- 
vey land  out  of  the  State  {Mott  v.  CoddingUm,  1  Rob.  267).  Their  jurisdic- 
tion includes  partition  of  lands  in  the  city  of  New  York,  or  the  determination 
of  any  estat^or  right  in  such  lands  without  reference  to  the  residence  of  the 

Earties  {id, ;  Varian  v.  Stevens,  2  Duer,  635 ;  Nichols  v.  Eamaine,  9  How.  612). 
1  all  actions  except  those  mentioned  in  sections  128  and  124  of  the  code, 
where  there  is  only  a  single  defendant,  he  must,  to  give  the  New  York  supe- 
rior court  or  New  York  common  pleas  jurisdiction,  reside  in  the  city  of  New 
York,  or  be  served  with  the  summons  therein  {Kerr  v.  Mount,  28  N.  Y.  659  ; 
see  Zerega  v.  Benaist,  7  Rob.  199;  88  How.  129).  These  courts  have  general 
equity  jurisdiction,  and  may  entertain  an  action  to  compel  the  specific  per- 
formance of  a  contract  by  a  religious  corporation  for  the  sale  of  its  real  estate 
{Bowen  v.  Irish  Presbyt  Cong,  6  Bosw.  246),  or  to  compel  an  executor  to  ac- 
count (Christy  v.  Liliy,  85  How.  119).  Have  jurisdiction  of  all  actions  against 
foreign  corporations,  where  the  cause  of  action  upon  which  the  suit  is  brought 
arises  withm  the  city  of  New  York.  In  every  case  a  voluntary  appearance  by 
the  defendant  (even  without  any  service  of  summons)  ffives  the  court  juris- 
diction of  the  person  ( Watson  y.  The  Cabot  Bank,  5  Sana.  428,  aflSnned  in  the 
court  of  appeals ;  so  said,  4  Duer,  606 ;  see  Harriott  v.  Ntto  Jersey  B.  B.  Co.  2 
Hilton,  262 ;  8  Abb.  284 ;  Smith  v.  Dipeer,  2  Code  R  70,  and  note  to  section 
^27, post).  Perhaps  these  courts  have  concurrent  jurisdiction  with  the  U.  S. 
courts  in  admiralty  over  a  question  of  salvage  {Cashmere  v.  Crotoell,  1  Sand. 
715  ;  Cashmere  v.  Be  Wolf,  2  id,  879 ;  see,  however,  FriJth  v.  CroweU,  5  Barb. 
209;  Baker  v.  Hoag,  7  N,  Y.  568).  They  have  not  jurisdiction  to  ^point  a 
receiver  to  wind  up  the  affairs  of  a  foreign  corporation  {Day.  v.  U.  S.  Car 
Spring  Co.  2  Duer,  608),  nor  to  issue  a  commission  of  lunacy  {Be  Brown,  1 
Abb.  108 ;  4  Duer.  618),  nor  to  compel  the  attendance  of  witnesses  to  be  ex- 
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ammed  under  a  commission  from  a  court  of  a  foreign  country  {Be  Jay,  5  Sand. 
074),  nor  of  proceedings  for  the  dissolution  of  a  corporation  (Kattenstrothy, 
Aitor  Bank,  2  Duer,  682 ;  Brahs  y.  The  PytkagoruB  Au,  4  Duer,  668 ;  11  How. 
44).  The  superior  court  has  jurisdiction  of  an  action  for  divorce  by  reason 
of  adultery  committed  within  this  State,  when  the  parties  to  the  action  were 
inhabitants  of  this  State,  and  resided  in  it  when  the  offense  was  committed, 
and  continued  to  reside  in  it  up  to  the  time  of  suit  brought,  the  defendant 
then  redding  in  the  city  of  New  York  (Forrest  v.  Forrest,  6  Duer,  102 ;  25  N. 
Y.  501). 

See  sections  189  and  427,  post, 

a.  The  courts  will  not  sanction  any  attempt  by  fraud  or  misrepresentation 
to  bring  a  party  within  the  jurisdiction  (Carpenter  y.  Spooner,  2  Sand.  717 ; 
OoupU  y.  Simonwn,  3  Abb.  474) ;  thus  where  by  a  &lse  statement,  made  for 
the  purpose,  a  defendant  was  induced  to  come  within  the  city  of  New  York, 
and  was  there  served  with  a  Eummons  in  an  action  in  the  superior  court,  the 
sendee  was  set  aside  (id,) 

h.  These  courts  haye  the  same  powers  to  compel  discovery  by  the  parties 
to  a  suit  pending  therein,  which  are  conferred  by  the  revised  statutes  on  the 
supreme  court  (Sovld  v.  WCarthy,  11 N.  Y.  675 ;  see  note  to  section  388,  post) ; 
and  the  justices  of  the  superior  court  may  issue  attachments  against  ab- 
sconding, concealed,  or  non-resident  debtors  (Benard  v.  Hargous,  18  N.  Y. 
259). 

c.  The  common  pleas  possess  all  the  power  and  jurisdiction  of  county 
courts  throughout  the  State  (Wood  v.  KeUy,  2  Hilton,  384),  and  on  appeal 
from  the  marme  and  justice^s  courts,  all  the  powers  and  jurisdiction  formerly 
exercised  by  the  superior  court  of  New  York  ( Wood  v.  Kelly,  2  Hilton,  884). 
It  has  power  to  commit  for  the  non-payment  of  a  personal  tax  (KahrCs  ease,  11 
Abb.  147),  and  each  of  the  associate  judges  of  this  court,  possesses  the  power 
by  the  revised  statutes  conferred  on  the  first  judge  of  that  court,  to  compel 
delivery  of  books,  &c.,  belonging  to  a  public  office  (Devlin  v.  Piatt,  11  Abb. 
898). 

iL  The  common  pleas  has  jurisdiction  of  judgments  on  recognizances  dock- 
eted with  the  county  clerk  under  laws  of  1844  (Laws  1845,  p.  260 ;  Laws  1861, 
ch.  888) ;  and  to  remit  fines  and  forfeited  recognizances  in  the  same  cases  and 
in  like  manner  as  such  power  was  heretofore  given  by  law  to  courts  of  com- 
mon pleas;  and  to  corr^  and  discharge  the  dockets  of  liens  and  of  judg- 
ments entered  upon  recognizances ;  and  to  exercise  in  the  city  and  county  of 
New  York  all  the  powers  and  jurisdiction  now  or  hereafter  conferred  upon  or 
vested  in  the  said  court,  or  the  county  courts  in  their  counties,  and  the  pow- 
ers and  jurisdiction  which  were  vested  in  the  court  of  conmion  pleas  for  the 
city  and  county  of  New  York  before  the  enactment  of  the  code  (Laws  1854  p. 
464 ;  see  The  People  v.  Zott,  21  Barb.  180). 

e  A  jud^ent  entered  with  the  coun^  clerk  upon  a  forfeited  recognizance, 
becomes  a  hen  on  real  estate  from  the  time  of  docketing  (T/ie  People  v.  Lott, 
21  Barb.  180),  and  is  subject  to  the  jurisdiction  and  control  of  the  New  York 
common  pleas  as  if  it  had  been  docketed  in  it  (The  People  v.  Petry,  2  Hil- 
ton, 528;  Ths  Poeple  v.  Lott,  21  Barb.  180).  In  addition,  the  court  has  the 
discretionary  power  to  remit  the  forfeiture  in  whole  or  in  part,  or  to  discharge 
the  recognizance  upon  such  terms  as  appear  just  and  reasonable  (The  People 
T.  Petty,  2  Hilton,  528). 

/.  Removal  of  caases* — ^The  removal  of  an  action  from  the  superior  into 
the  supreme  court,  is  within  the  discretion  of  the  court,  and  the  removal  will 
not  be  ordered  unless  upon  good  cause  (OampbeU  v.  Butler,  4  Abb.  65);  but 
the  removal  is  ordered  in  all  cases  where  sufficient  cause  for  removal  is  shown 
(Carpenter  v.  S^ooner,  2  Sand.  717).  On  a  motion  to  remove  an  action,  the 
papers  should  be  entitled  in  the  court  in  which  the  action  is  tibien  pending, 
and  out  of  which  the  removal  is  sought  (Miller  v.  Dows,  2  How.  98). 

g.  The  law  (Laws  1844,  ch.  82)  declanng  that  no  Tuibeas  corpus  or  certiorari 
5hall  be  allowed  removing  a  proceeding  before  judgment  or  final  decision 
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from  the  court  of  common  pleas,  applies  not  only  to  proceedings  in  eourt^  but 
also  to  all  such  proceedings  as  by  statute  are  authorized  to  be  instituted  before 
any  ^udge  of  the  court  {Dedin  v.  Platt^  11  Abb.  898),  and,  therefore,  a  pro- 
ceedmg  before  a  judge  of  that  court  to  compel  deliyery  of  books,  &c.,  of  a 
public  office,  cannot,  before  a  final  determination  thereof,  be  removed  into  the 
supreme  court  by  certiorari  {id.), 

§  84,  (Am'd  1849.)    Common  pUos  to  review  certain  judgments. 

The  court  of  common  pleas  for  the  city  and  connty  of  New 

York,  shall  also  have  power  to  review  the  judgments  of  the 

marine  court  of  the  city  of  New  York,  and  of  the  justices'  courts 

in  that  city. 

See  sections  427, 852 ;  HawhiriB  v.  Mayor  of  K  71, 6  Abb.  844. 

§  35.     Termjs.    Fees. 

The  superior  court  of  the  city  of  New  York,  and  the  court  of 
common  pleas  for  the  city  and  county  of  New  York  shall,  within 
twenty  days,  appoint  general  and  special  terms  of  those  courts, 
respectively,  and  prescribe  the  duration  thereof;  and  they  may, 
from  time  to  time,  respectively  alter  such  appointments;  and 
hereafter  no  fees  shall  be  paid  for  any  services  of  a  judge  of  either 
of  those  courts. 

§  S6«  By  whom  hdd. 

A  general  term  shall  be  held  by  at  least  two  of  the  judges 
of  those  courts  respectively,  and  a  special  term  by  a  single 
judge. 

§  87.  Jvdgm>ents^  where  given. 

Judgments  upon  appeal  shall  be  given  at  the  general  term ;  all 
others,  at  the  special  term. 

§  S8.  Judgmjsnt^  how  pronounced. 

The  concurrence  of  two  judges  shall  be  necessary  to  pronounce 
a  judgment  at  the  general  term.  If  two  do  not  concur  the  appeal 
shall  be  reheard. 

§  39.  Crier. 

A  crier  shall  be  appointed  by  the  superior  court  of  the  city  of 
New  York,  and  by  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  respectively,  to  hold  his  office  during  the 
pleasure  of  the  court.    He  shall  receive  a  salary,  to  be  fixed  by 
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the  sapervisorB  of  the  city  and  county  of  New  Tork,  and  paid  out 
of  the  comity  treasury. 

§  40«  Superior  Cowrt  Judges. 

The  superior  court  of  the  city  of  New  York,  shall,  from  the 
first  day  of  May,  1849,  consist  of  six  justices. 

[Sections  41  to  45,  inclnsiye,  obsolete.] 

§46.  Terms. 

A  general  term  of  the  superior  court  may  be  held  by  any  two 
of  the  six  justices  thereof,  and  a  special  term  by  any  one  of  them ; 
and  general  and  special  terms,  one  or  more  of  them,  may  be  held 
at  the  same  time. 

§  47.  [As  am'd  Laws  1851,  p.  8.]  Certain  eidts  may  he  transferred. 

All  civil  suits  at  issue  at  the  time  of  the  passage  of  this  act, 
that  from  and  after  the  first  of  May,  1849,  shall  be  placed  upon 
tbe  calendar  of  the  supreme  court,  at  any  general  or  special  term 
thereof  to  be  held  in  the  city  of  New  York,  and  which  shall  be  in 
readiness  for  hearing  on  questions  of  law  only,  or  are  equity  cases, 
may  hy  an  order  of  that  court,  or  of  the  judge  holding  such  special 
term,  be  transferred  to  the  said  superior  court  of  the  city  of  New 
York,  and  to  be  heard  at  the  general  terms  thereof. 

§  48.  Jurisdiction  of  transferred  suits. 

The  said  superior  court  shall  have  jurisdiction  of  every  suit  so 
transferred  to  it,  and  may  exercise  the  same  powers  in  respect  to 
every  such  suit,  and  any  proceedings  therein,  as  the  supreme  court 
might  have  exercised,  if  the  suit  had  remained  in  that  court. 

§  49*  [This  section  was  repealed,  Laws  1851,  p.  8.  ] 

§  SO.  Appeal. 

Appeals  from  the  judgments  of  the  superior  court  in  such  suits, 
may  be  taken  to  the  court  of  appeals,  in  the  same  manner  as  from 
the  judgments  of  the  superior  cornet  in  actions  originally  com- 
menced therein. 

§  S 1  •  Section  applied. 

The  provisions  of  section  twenty-eight  of  this  act,  shall  apply 
to  the  said  superior  court. 
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TITLE  VI. 

Of  the  CimrtB  of  JuaUoes  of  the  Peace. 

Sbction    52.  RepelJ  of  existing  provisions. 

58.  Jonsdiction. 

54.  No  jurisdiction  in  certain  cases. 

55.  Answer  of  title. 

56.  Undertaking. 

57.  Suit  discontinaed. 

58.  If  undertaking  not  given. 
69.  The  same. 

60.  New  action. 

61.  Costs. 

62.  Answer  of  title  as  to  one  cause  of  action. 
68.  Docketing  judgments. 

64.    Rules. 

§  ff9.    (Am'd  1849.)    Repeal  of  exietmff  provisions. 

The  provisions  contained  in  sections  tvro,  three,  and  fonr,  of 
the  article  of  the  revised  statutes  entitled,  ^^  Of  the  jurisdiction  of 
justices'  courts,"  as  amended  by  sections  one  and  two  of  the  act 
concerning  justices'  courts,  passed  May  14, 1840,  and  the  provis- 
ions contained  in  sections  fifty-nine  to  sixty-six  of  the  same  [fourth] 
article,  both  inclusive,  are  repealed,  and  the  provisions  of  this 
title  substituted  in  place  thereof.  But  this  repeal  shall  not  affect 
any  action  heretofore  commenced  in  a  court  of  a  justice  of  the 
peace. 

§  S3.    (Am'd  1849, 1861, 1860, 1861, 1862, 1866.)    Jurisdiction. 

Justices  of  the  peace  shall  have  civil  jurisdiction  in  the  follow- 
ing actions,  and  no  others,  excepting  as  in  the  second  section  [of 
laws  of  1861,  ch.  158]  it  is  provided  : 

1.  In  actions  arising  on  contracts  for  the  recovery  of  money 
only,  if  the  sum  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  for  damages  for  injury  to  rights  pertaining  to  the 
person,  or  to  personal  or  real  property,  if  the  damages  claimed  do 
not  exceed  two  hundred  dollars. 

3.  An  action  for  a  penalty  not  exceeding  two  hundred  dol- 
lars. 

4.  An  action  commenced  by  attachment  of  property,  as  now 
provided  by  statute,  if  the  debt  or  damages  claimed  do  not  exceed 
two  hundred  dollars. 
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5.  An  action  npon  bond  conditioned  for  the  payment  of  money, 
not  exceeding  two  hundred  dollars,  though  the  penalty  exceed 
that  Bum,  the  judgment  to  be  given  for  the  sum  actually  due. 
Where  the  payments  are  to  be  made  by  installments,  an  action 
may  be  brought  for  each  installment  as  it  becomes  due. 

6.  An  action  upon  a  surety  bond  taken  by  them,  though  the 
penalty  or  amount  claimed  exceed  two  hundred  dollars. 

7.  An  action  upon  a  judgment  rendered  in  a  court  of  justice  of 
the  peace,  or  by  a  justice  or  other  inferior  court  in  a  city  where 
such  action  is  not  prohibited  by  section  71. 

8.  To  take  and  enter  judgment  on  the  confession  of  a  defend- 
ant, where  the  amount  confessed  shall  not  exceed  five  hundred 
dollars,  in  the  manner  prescribed  by  article  8,  title  4,  chapter  2, 
of  part  3,  of  the  revised  statutes. 

9.  Aa  action  for  damages  for  fraud  in  the  sale,  purchase,  or 
exchange  of  personal  property,  if  the  damages  claimed  do  not  ex- 
ceed two  hundred  dollars. 

10.  An  action  to  recover  the  possession  of  personal  property 
claimed,  the  value  of  which  as  stated  in  the  affidavit  of  the 
plaintiff,  his  agent  or  attorney,  shall  not  exceed  the  sum  of  one 
hundred  dollars. 

The  plaintiff  in  such  action,  at  the  time  of  issuing  the  sum- 
mons, but  not  afterwards,  may  claim  the  immediate  delivery  of 
such  property  as  hereinafter  provided. 

Sefore  any  process  shall  be  issued  in  an  action  to  recover  the 
possession  of  personal  property,  the  plaintiff,  his  agent  or  attor- 
ney, shall  make  proof  by  affidavit,  showing : 

1.  That  the  plaintiff  is  the  owner,  or  entitled  to  immediate 
poesession,  of  the  property  claimed,  particularly  describing  the 
same. 

2.  That  such  property  is  wrongfully  withheld  or  detained  by 
the  defendant. 

8.  The  cause  of  such  detention  or  withholding  thereof,  accord- 
ing to  the  best  knowledge,  information  and  belief  of  the  person 
making  the  affidavit. 

4.  That  said  personal  property  has  not  been  taken  for  any  tax, 
fine,  or  assessment,  pursuant  to  statute,  or  seized  by  virtue  of  an 
execution  or  attachment  against  the  property  of  said  plaintiff;  or 
if  so  seized,  that  it  is  exempted  from  such  seizure  by  statute. 

5.  The  actual  value  of  said  personal  property. 
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On  receipt  of  such  affidavit,  and  an  undertaking,  in  writing, 
executed  by  one  or  more  sufficient  sureties,  to  be  approved  by  the 
justice  of  the  peace  before  whom  such  action  is  commenced,  to 
the  effect  that  they  are  bound  in  double  the  value  of  such  property 
as  stated  in  said  affidavit  for  the  prosecution  of  said  action,  and 
for  the  return  of  said  property  to  the  defendant,  if  return  thereof 
be  adjudged,  and  for  the  payment  to  him  of  such  sura  as  may  for 
any  cause  be  recovered  against  said  plaintiff,  the  justice  shall 
endorse  upon  said  affidavit  a  direction  to  any  constable  of  the 
county  in  which  said  justice  shall  reside,  requiring  said  constable 
to  take  the  property  described  therein  from  the  defendant,  and 
keep  the  same,  to  be  disposed  of  according  to  law ;  and  the  said 
justice  shall  at  the  same  time  issue  a  summons  directed  to  the  de- 
fendant, and  requiring  him  to  appear  before  said  justice  at  a  time 
and  place  to  be  therein  specified,  and  not  more  than  twelve  days 
from  the  date  thereof,  to  answer  the  complaint  of  said  plaintiff; 
and  the  said  summons  shall  contain  a  notice  to  the  defendant  that 
in  case  he  shall  fail  to  appear  at  the  time  and  place  therein  men- 
tioned, the  plaintiff  will  have  judgment  for  the  possession  of  the 
property  described  in  said  affidavit,  with  the  costs  and  disburse- 
ments of  said  action. 

The  constable  to  whom  said  affidavit,  endorsement,  and  sum- 
mons shall  be  delivered,  shall  forthwith  take  the  property  de- 
scribed in  said  affidavit,  if  he  can  find  the  same,  and  shall  keep  the 
same  in  his  custody.  He  shall  thereupon,  without  delay,  serve 
upon  said  defendant  a  copy  of  such  affidavit,  notice  and  summons, 
by  delivering  the  same  to  him  personally,  if  he  can  be  found  in 
said  county  ;  if  not  found,  to  the  agent  of  the  defendant  in  whose 
possession  said  property  shall  be  found ;  if  neither  can  be  found, 
by  leaving  such  copies  at  the  last  or  usual  place  of  abode  of  the 
defendant,  with  some  person  of  suitable  age  and  discretion.  And 
shall  forthwith  make  a  return  of  his  proceedings  thereon,  and  the 
manner  of  serving  the  same,  to  the  justice  who  issued  the  said 
summons. 

The  defendant  may  at  any  time  after  such  service,  and  at  least 
two  days  before  the  return  day  of  said  summons,  serve  upon  plain- 
tiff or  upon  the  constable  who  made  such  service,  a  notice  in 
writing  that  he  excepts  to  the  sureties  in  said  bond  or  undertaking 
and  if  he  fail  to  do  so,  aU  objection  thereto  shall  be  waived.  If 
such  notice  be  served,  the  sureties  shall  justify,  or  the  plaintiff 
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give  new  suretiM  on  the  return  day  of  said  summons,  who  shall 
then  appear  and  justify,  or  said  justice  shall  order  said  property 
delivered  to  defendant,  and  shall  also  render  judgment  for  de- 
fendant's costs  and  disbursements. 

At  any  time  before  the  return  day  of  said  summons,  the  said 
defendant  may,  if  he  has  not  excepted  to  the  plaintiff's  sureties, 
require  the  return  of  said  property  to  him,  upon  giving  to  the 
plaintiff,  and  filing  same  with  the  justice,  a  vrritten  undertaking, 
with  one  or  more  sureties,  who  shall  justify  before  said  justice  on 
the  return  day  of  said  summons,  to  the  effect  that  they  are  bound 
in  double  the  value  of  said  property,  as  stated  in  plaintiff's 
affidavit,  for  the  delivery  thereof  to  said  plaintiff  if  such  delivery 
be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may  for 
any  cause  be  recovered  against  said  defendant ;  and  if  such  return 
be  not  required  before  the  return  day  of  said  summons,  the  prop- 
erty shall  be  delivered  to  said  plaintiff. 

The  qualification  of  sureties  and  their  justification  under  this 
act,  shall  be  the  same  as  provided  in  sections  one  hundred  and 
ninety-four  and  one  hundred  and  ninety-five  of  the  code,  in  respect 
to  bail  on  arrest  in  the  supreme  court. 

Sections  two  hundred  and  fourteen,  two  hundred  and  fifteen, 
and  two  hundred  and  sixteen  of  the  code,  shall  apply  to  proceed- 
ings and  actions  brought  under  this  act,  substituting  the  word 
constable  for  the  word  sheriff  whenever  it  occurs  in  either  of  said 
sections. 

The  actions  so  commenced  shall  be  tried  in  all  respects  as 
other  actions  are  tried  in  justices'  courts. 

The  judgment  for  the  plaintiff  may  be  for  the  possession,  or  for 
thfe  recovery  of  the  possession,  or  the  value  thereof,  in  case  a  delivery 
cannot  be  had,  and  of  damages  for  the  detention.  If  the  property 
have  been  delivered  to  the  plaintiff,  and  the  defendant  claim  a  re- 
turn thereof,  judgment  for  the  defendant  may  be  for  a  return  of 
the  property,  or  the  value  thereof  in  case  a  return  cannot  be  had, 
and  damages  for  taking  and  withholding  the  same.  An  execu- 
tion shall  be  issued  thereon,  and  if  the  judgment  be  for  the  de- 
livery of  the  possession  of  personal  property,  it  shall  require  the 
officer  to  deliver  the  possession  of  the  same,  particularly  describ- 
ing it,  to  the  party  entitled  thereto,  and  may  at  the  same  time  re- 
quire the  officer  to  satisfy  any  costs  or  damages  recovered  by  the 
same  judgment  out  of  the  personal  property  of  the  party  against 
whom  it  was  rendered,  to  be  specified  therein,  if  a  delivery  thereof 
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cannot  be  bad.  The  execution  shall  be  returnable  within  sixty 
days  after  its  receipt  by  the  officer,  to  the  justice  who  issued  the 
same. 

In  all  actions  for  the  recovery  of  the  possession  of  personal 
property,  as  herein  provided,  if  the  property  shall  not  have  been 
delivered  to  plaintiff,  or  the  defendant  by  answer  shall  claim  a 
return  thereof,  the  justice  or  jury  shall  assess  the  value  thereof, 
and  the  injury  sustained  by  the  prevailing  party  by  reason  of  the 
taking  or  detention  thereof,  and  the  justice  shall  render  judgment 
accordingly,  with  costs  and  disbursements. 

K  it  shall  appear  by  the  return  of  a  constable  that  he  ha& 
taken  the  property  described  in  the  plaintiff's  affidavit,  and  that 
defendant  cannot  be  found,  and  has  no  last  place  of  abode  in  said 
county,  or  that  no  agent  of  defendant  could  be  found  on  whom 
service  could  be  made,  the  justice  may  proceed  with  the  cause  in 
the  same  manner  as  though  there  had  been  a  personal  service. 

For  the  endorsement  on  said  affidavit,  the  justice  shall  receive 
an  additional  fee  of  twenty-five  cents,  which  shall  be  included  in 
the  costs  of  the  suit. 

a^  Chapter  158  of  Laws  of  1861  amended  this  58d  section  of  the  Code  by 
adding  to  it  all  that  follows  Bubdiyision  9. 

§  94.    No  jurisdiction, 

fiut  no  justice  of  the  peace  shall  have  cognizance  of  a  civil 
action — 

1.  In  which  the  people  of  this  State  are  a  party,  excepting  for 
penalties  not  exceeding  one  hundred  dollars : 

2.  Nor  where  the  title  to  real  property  shall  come  in  question^ 
as  provided  by  sections  55  to  62,  both  inclusive : 

3.  Nor  of  a  civil  action  for  an  assault,  battery,  false  imprison- 
ment, libel,  slander,  malicious  prosecution,  criminal  conversation^ 
or  seduction : 

4.  Nor  of  a  matter  of  account  where  the  sum  total  of  the  ac- 
counts of  both  parties,  proved  to  the  satisfaction  of  the  justice, 
shall  exceed  four  hundred  dollars : 

5.  Nor  of  an  action  against  an  executor  or  administrator  as 
such. 

l.  Jaiisdlctton  of  Jaatices, — ^A.  justice  of  the  peace  has  jubibdic- 
TION  OF  THE  FOLLOWING  ACTIONS,  namdy  :  Actions — By  seamen  against  ihip- 
ping  agents  for  advance  pay,  the  act  of  1819  applies  only  to  actions  against  the 
owner,  master  or  commander  of  a  ship  {Lqftus  y.  Clark,  1  Hilt.  810).    By  dis^ 
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tiict  school  teachers  for  wages  (Reynolds  ▼.  Mynard^  1  How.  Ap.  Cas.  620). 
Agamat  a  justice  for  wilfully  refusing  to  issue  an  execution  (jTan  Vleek  y. 
Burroughs  6  Barb.  841)  or  for  wrongfully  refusing  to  approve  an  appeal  bond 
(Tompkins  y.  Sands^  8  Wend.  462).  For  trespass  to  lands  in  another  county 
than  that  where  the  justice  resides  {Graves  r,  MeKeon^  2  Denio.  689,  afiTd  1  How. 
Ap.  Cas.  345).  For  enticing  away  a  wife  {Chase  v.  HaU,  8  Johns  461).  Against 
a  sheriff  for  an  escape  {Jansen  y.  8toug?UenImrgh,  9  Johns.  869),  or  for  not 
returning  an  execution,  where  the  damage  does  not  exceed  $200  {Lottgh- 
ran  y.  Oreer^  15  How.  281).  For  penalty  under  a  corporation  by-law  {Wal- 
ler Y.  CruiMfuinhs,  2  Hill,  296).  Upon  judgments  {MeOuire  y.  Ckdlagher^ 
2  Sand.  402) ;  and  justice^s  judgments  exce^ing  $100  {Humphrey  y.  Per- 
mnt,  23  Barb.  313).  On  a  bond  {Boomer  y.  Laine^  10  Weod.  526),  but  query  an 
executor's  bond  {O'NeU  y.  Martin^  1 E.  D.  Smith,  404 ;  Mahoney  y.  Ounter,  10 
Abb.  431).  On  a  promise  to  discontinue  a  suit  {Jarringten  y.  BuUard^  40 
Barb.  513).  For  injury  to  personal  property  {Bull  y.  OoUon^  22  Barb.  94),  where 
it  does  not  amoxmtto  an  assault  on  the  person  {Richy.  Eogiboom^  4  Denio,  453). 
If  the  plaintiff  state  his  demand  at  more  than  four  hundred  dollars,  but  claim 
dama^^  only  to  fowr  hundred  dollars,  the  justice  has  jurisdiction.  So,  the 
pluntiff  may  sue  on  a  demand  exceeding  four  hundred  dollars,  and  reduce  it 
to  the  justice's  jurisdiction  by  Yoluntary  credits  or  deductions  (  TvttU  y.  Mae- 
%m^  1  John& Cas. 25 ;  12  Johns. 425 ;  Bennett  y.  IngereoU.2i  Wend.  118),  except 
an  action  within  subd.  2  of  sect.  53  (Bellinger  y.  Ford,  14  Barb.  250\  The 
justice  is  to  decide  whether  or  not  the  accounts  on  both  sides  exceed  $400,  and 
where  the  eyidence  is  conflicting  his  decision  is  conclusiye  {Olaekin  y.  ZeUer, 
52  Barb.  147 ;  Parher  y.  Eaton,  25  id.  122). 

a.  Forei^  C^rporattons* — Although  a  justice  has  no  jurisdiction  of  a 
suit  against  a  foreign  corporation,  such  corporation  may  confer  jurisdiction  by 
appearing  and  answering  without  objecting  to  the  jurisdiction  {Paulding  y, 
JBudsm  Man/.  Co.  2  E.  D.  Smith,  88). 

h.  Execators.— Executors  and  administrators  may  sue,  hU  eannot  be  sued, 
in  a  jostiee's  court ;  and  if  they  sue,  the  defendant  may  plead  a  set-off  if  he 
haye  one,  and  if  he  preyail  may  haye  judgment  against  such  plaintifb  in  their 
representatiye  character,  which  will  be  eyidence  of  a  debt  established,  to  be 
paid  in  the  course  of  administration  (2  R.  S.  286,  s.  58). 

c  AdUofnlny  Tonois. — Towns  which  comer  together,  but  do  not  touch 
otherwise,  are  '^  adjoining  towns  "  within  the  statute  relating  to  justice's  juris- 
diction (ffolmee  y.  Carley,  81  N.  T.  289). 

d.  ConfeMlon  of  Judgment. — A  justice  may  take  a  confession  of  judg- 
ment any  where  in  his  county  {PvUock  y.  Aldrieh,  17  How.  109 ;  Stone  y.  WU- 
Home,  40  Barb.  822).  It  must  not  be  for  a  sum  exceeding  $500  (Daniels  y. 
JBtndbeon,  5  How.  322 ;  Oriswold  y.  Sheldon,  1  Code  R.  N.  S.  261),  but  an  en- 
tire demand  may  be  diyided  and  seyeral  judgments  confessed  ( Cornell  y.  CooTcy 
7  Cow.  809).  A  justice  cannot  take  the  oomession  of  judgment  by  one  who  is 
his  son  in  law  (Chapin  y.  ChurehiU,  12  How.  867).  Omitting  to  annex  affida- 
yit  to  confession  renders  it  yoid  as  against  creditois,  but  binding  on  the  de- 
fendant (Stone  y.  Williams,  40  Barb.  822).  A  judgment  maybe  confessed  on 
the  trial  without  the  formalities  prescribed  by  the  reyised  statutes  (Oates  y. 
Wordy  17  Barb.  424). 

e.  A  Justtee  ofthe  Peace  has  not  Jorlfldtctlon  ^  the  following  ao- 
tions,  namely :  Actions — ^To  charge  the  separate  estate  of  married  women  ( Coon  y. 
Brook,  21  Barb.  546).  For  injury  to  the  property  amounting  to  an  assault  on 
the  person  (Bieh  y.  Bbgeboom,  4  Denio,  468 ;  and  see  Bull  y.  Cotton,  22  Barb.  94). 
For  conyerting  personal  property  where  the  complaint  claims  more  than  $2U0 
(Bellinger  y.  Ford,  14  Barb.  250),  although  the  amount  claimed  was  inserted 
by  mistake  (id.),  if  the  claim  had  been  $200  and  over,  it  would  not  haye  ousted 
the  justice  of  jurisdiction  (Bockwell  y.  Ferine,  6  Barb.  578).  Against  a  justice 
for  a  fake  return  (  Worden  y.  Brown,  14  How.  827).  For  damages  for  fraud  m 
the  sale  of  real  estate  (IF%t^  y.  Seaoer,  25  Barb.  286).  Where  the  contested 
demands  exceed  $400  (StUwell  y.  Staples,  8  Abb.  865)*    ^  ^®  accounts  haye 
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been  settled,  the  balance  is  the  only  subsistent  account ;  and  unless  this  bal- 
ance and  the  subsequent  accounts  exceed  four  hundred  dollars,  the  justice  has 
jurisdiction  (Code,  sec.  54,  subd.  4;  2  Cow.  431).  The  matters  of  account 
must  be  open  and  unliquidated  (2  Cow.  413) ;  thus,  if  the  plaintiff  should  prove 
a  claim  or  $300,  and  the  defendant  a  payment  on  account  of  $260,  the  justice 
must  give  judraent  for  the  balance  (ib,)  But  if,  instead,  the  defendant  had 
proved  a  set-offto  the  amount  of  $250,  the  justice  must  have  dismissed  the  com- 
plaint (10  Wend.  555,  557).  A  claim  for  a  balance  of  $68  for  work  and  labor, 
the  aggregate  of  which  work  and  labor  amounted  to  $400,  reduced  by  pay- 
ments to  the  sum  first  named,  does  not  create  a  case  of  mutual  accounts  (Ward 
Y.  Ingraham^  1  E.  D.  Smith,  538).  Otherwise  when  the  defense  seeks  to  set  off 
items  arising  in  a  course  of  mutual  dealing,  which  themselves  constitute  an  af- 
firmative claim  in  the  defendant's  favor,  and  which  have  not  been  specifically 
appropriated  as  payments  in  reduction  of  the  plaintiff's  claim  {ib.) 

a.  Where  the  plaintiff,  in  an  action  arising  on  contract,  for  recovery  of 
money  only,  proves  contested  demands  which  with  those  established  by  the  de- 
fendant exceed  $400  in  amount,  a  case  arises  in  which  a  justice  of  the  peace 
has  no  jurisdiction ;  demands  contested  by  the  pleadings,  but  admitted  on  the 
the  trial  are  ^^provedJ'^  Plaintiff  is  not  required  to  commence  an  action  in  a 
justice's  court  and  prove  demands  which  exceed  $400,  and  be  dismissed,  as  a 
necessary  preliminary  to  suing  in  a  court  of  record  {StilweU  v.  Staples^  3  Abb. 
865 ;  5  Duer,  691). 

&.  In  an  action  in  which  the  plaintiff  demanded  judgment  for  $336  and 
interest,  the  defense  was  payment  and  a  counter-claim  of  $200 ;  on  the  trial 
before  a  referee  he  found  tne  plaintiff's  claim  to  be  $260,  and  that  the  defend- 
ant had  made  payments  on  account  to  the  amount  of  $95,  and  had  a  counter- 
claim to  the  amount  of  $136 — ^held  the  accounts  between  the  parties  did  not 
exceed  $400  (Crim  v.  GronkhiUt  15  How.  280;  and  see  Biady  y,  Durbrow^ 
2  E.  D.  Smith,  78.) 

c.  On  its  being  proved  that  the  amounts  exceed  $400.  the  justice  is  required 
to  enter  a  judgment  of  discontinuance,  with  costs  (10  Wend.  559;  see  §  344, 
sub.  3,  post), 

d  Disability  of  Justice. — ^The  statute  declaring  that  no  judge  of  any  court 
can  sit  as  such  in  any  cause  in  which  he  is  a  party,  extends  to  justices  of  the 
peace  (Baldtcin  v.  MeArthur,  17  Barb.  415,  and  see  Chapin  v.  ChurehiUy  12 
How.  867 ;  Be  Hopper^  5  Paige,  489).  So  does  the  law  of  1847,  ch.  280,  s.  81, 
forbidding  a  judge  to  act  in  any  cause  in  which  he  has  been  counsel  {Carrington 
V.  AndretDSf  12  Abb.  848).  But  the  statute  forbidding  a  partner  of  or  clerk  to 
a  judge  practicing  before  him,  does  not  apply  {Fox  v.  JcLckion^  8  Barb.  355). 
The  provision  suspending  the  jurisdiction  of  a  justice  on  his  becoming  an  inn- 
holder,  or  tavern-keeper,  applies  to  his  civil  jurisdiction  (.Si^  v.  Milks^  7  Barb. 
837).  A  justice  cannot  sit  in  a  cause  to  which  a  corporation  is  a  party,  if  he  be 
related  to  a  stockholder  in  such  corporation  {Place  v.  ButternuU  Woolen  Man. 
Co.  28  Barb.  508).  A  justice  of  the  peace  is  not  disqualified  from  trying  a 
cause  by  reason  of  his  having  been  a  juror  in  an  action  between  the  same  par- 
ties for  the  same  cause  of  action  {Travis  v.  Jenhins^  30  How.  152).  A  judg- 
ment rendered  by  a  justice  of  the  peace  who  is  related  to  either  of  the  par- 
ties is  void  {Schoonmaher  v.  Clearwater,  41  Barb.  200). 

e.  liong  summons. — A  justice  of  the  peace  has  civil  jurisdiction,  by  long 
summons,  of  all  persons  residing  within  the  town,  or  adjoining  the  town  of  the 
justice's  residence,  and  within  his  county,  or  where  the  plaintiff  resides  in  the 
same  town  as  the  justice  or  an  adjoining  county  ( Cooper  v.  Ball,  14  How. 
295).  There  is  no  jurisdiction  by  long  summons  of  a  non-resident  ( Willins 
T.  Wheeler,  8  Abb.  116).  Joint  debtors  may  be  sued  by  long  summons,  if  one 
be  a  resident  {Burghart  v.  Biee,  2  Denio,  95).  But  this  rule  does  not  apply 
to  the  case  of  an  a<ltion  against  the  maker  and  the  endorser  of  a  promissoiy 
note ;  they  are  not  joint  debtors  {Harriott  v.  Van  Cott,  5  Hill,  285 ;  Kelsey  v. 
BradJbuty,  21  Barb.  531).  No  provision  is  made  by  statute  for  process  by  war- 
rant, or  attachment,  or  short  summons  against  a  corporation.     A  railroad 
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corporation  may,  therefore,  be  sued  by  a  long  summons  {Johmon  y.  Cayuga 
4b  Su^  B.  IL  Co.  11  Barb.  621 ),  and  may  Insist  on  being  sued  by  long  sum- 
mons in  a  county  through  which  their  road  passes.  They  are,  in  law,  resi- 
dents  of  such  county  {Belden  y.  N.  T,  dk  Harlem  R,  E.  Co.  15  How.  17),  unless 
the  plaintiff  is  a  non-resident  (  WilcU  y  *  iV.  Y,  <&  HarUm  B.  B.  Co,  1  Hilton^ 
302). 

a.  A  non-resident  has  his  option  to  sue  by  long  or  by  short  summons  {KeUy^ 
T.  Kelly,  2  E.  D.  Smith,  250 ;  and  see  Aekerman  y.  Fineh^  15  Wend.  652). 

5.  Form  of  the  summonii. — ^Thcf  form  of  the  summons  in  these  courta 
is  not  goyemed  by  the  code  (  WiUiams  y.  Priee^  2  Sand.  229).  The  summons 
should  state  a  cause  of  action  (Ellis  y.  Merrit^  2  Code  R.  68 ;  Cooper  y.  Cham- 
lerlain,  ib.  142;  Brayy,  Andreas,  1  E.  D.  Smith,  887;  Eogan  v.  BaJker,  2  id. 
22;  contra,  see  Cornell  y.  Bennett,  11  Barb.  657;  Smith  y.  Joyce,  12  ih,  21); 
but  where  the  defendant  was  summoned  to  answer  the  plaintiff's  *^  complaint 
for  money  due ''  (Silkman  y.  Boiger,  4  E.  D.  Smith,  236),  or  to  answer  the  com- 
plaint of  J.  W.  B.  for  $100  damages  in  the  action  on  contract,  it  was  held 
sufficient  {Bray  y.  Andreas,  1  ib.  887) ;  and  where  the  summons  was  *'  to  an> 
swer  the  complaint  for  professional  sery ices''  (BisseU  y.  Dean,  8  id.  172),  and 
also  where  the  summons  required  the  defendant  to  answer  in  *^  ciyil  action  for 
damage  and  false  representation  in  the  sale  of  a  horse,"  on  appeal  it  was  held 
sufficient.  The  particular  plea  need  not  be  stated  {Delancey  y.  NagU,  16  Barb. 
97 ;  Humphrey  y.  Per  sorts,  23  Barb.  813).  The  summons  omitting  to  state  the 
plea,  or  the  nature  of  plaintiff*s  claim,  is  no  cause  for  reyersing  the  judgment 
{ComeU  y.  Bennett,  11  Barb.  657). 

c.  Although  a  summons  issued  by  a  justice  claims  damages  exceeding 
$400  the  defendant  is  bound  to  appear  in  the  action  (Humphrey  y.  Persons^ 
23  Barb.  313) ;  and  claiming  $400  and  over  would  not  render  the  summons 
a  nullity  (BodcweU  y.  Perhie,  5  Barb.  578).  A  justice  acquires  no  jurisdiction 
where  the  defendant,  being  a  non-resident,  is  sued  by  a  summons,  returnable 
more  than  four  days  after  its  date,  or  seryed  less  than  two  days  before  the  re- 
tnni  day  (Bdbinmi  y.  West,  11  Barb.  809). 

d.  Semble,  plaintiff  may  fill  up  process  as  the  clerk  of  the  justice  (The  People 
y.  Smith,  20  Johns.  63 ;  see,  contra,  Borrodale  y.  Leeh,  9  Barb.  611). 

e.  Sliort  summons. — ^A  short  sununons  against  a  non-resident,  allowed 
by  §  33  of  the  non-imprisonment  act,  issues  of  course  without  secunty,  although 
the  plaintiff  is  also  a  non-resident  (Acherman  y.  Finch,  15  Wend.  652;  but  see 
AUen  y  &^m€,  9  Barb.  60).  A  non-resident  of  the  county  must  be  proceeded 
against  by  short  summons  or  attachment  (Thompson  y.  Sayre,  1  Denio,  175). 
An  action  may  be  commenced  a^inst  a  resident  corporation  by  short  sum- 
mons if  the  plaintiff  is  a  non-resident  and  furnishes  the  requisite  bond  and 
affidavit  (Wilde  y.KT  dk  Harlem  B.  B.  Co.  1  Hilton,  802) ;  but  only  on  these 
conditions  (Beldm  y.  K  7.  A  Harlem  B.  B  Co.  15  How.  17). 

/.  To  authorize  the  issuance  of  a  short  summons  the  facts  which  warrant  it 
must  be  shown  affirmatiyely  (Allen  y .  Stone,  9  Barb.  60 ;  Sperry  y.  Major,  1  E. 
D.  Smith,  361).  As  to  what  is  sufficient  proof,  see  Waters  y.  WhiUemore,  18 
Barb.  634. 

g.  An  action  to  recoyer  back  illegal  fees  exacted  by  a  non-resident  defendant 
as  an  attorney  cannot  be  commenced  by  short  smnmons  (Waters  y.  Whitte- 
mare,  22  Barb.  593). 

A.  Attaeliment* — To  authorize  the  issuance  of  an  attachment  an  affidavit 
must  be  presented,  and  a  bond  with  surety  giyen  (Benn^  v.  Brown,  4  N.  Y. 
254;  Dacisr,  Marshall,  14  Barb.  96;  KeUy  y.  ^rc^r,  48  Barb.  68).  The 
affidayit  is  sufficient,  if  it  shows  the  defendant  is  a  nonresident  (Baseom  y. 
Smith,  31  N.  Y.  595),  that  plaintiff  has  a  debt  against  him  of  a  specified 
amount,  arising  on  contract  (Van  Kirhy.  Wilds,  11  Barb.  520;  Wiuiamsy. 
Bamamanj  19  Abb.  69),  or  for  a  tort  (Pope  y.  Hart,  35  Barb.  630).  An  oral 
statement  of  a  witness  under  oath,  written  down  by  the  justice,  although  not 
signed  by  the  witness,  is  a  sufficient  affidayit  (Millius  y.  Shafer,  3  Denio,  60) ; 
but  an  oral  statement  not  reduced  to  writing  is  not  sufficient  (Comfort  y. 
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Oille$pie,  18  Wend.  404).  The  justice  may  take  into  consideration  an  aflSda- 
yit  made  by  another  plain tif  to  procure  an  attachment  against  the  same  de- 
fendant (Colver  T.  Van  VaUn^  6  How.  102).  An  affidavit  stating  facts  indi- 
cating an  intent  to  defraud  is  insufficient ;  it  must  state  a  belief  of  a  fraudu- 
lent intent  (id,;  Miller  y.  Brivkerhoff^  4  Denio,  118;  Fopey.  Eart,  85  Barb. 
680 ;  Colver  y.  Van  Valen,  6  How.  102) ;  and  the  facts  must  also  be  stated 
(Smith  y.  Lvce^  14  Wend  287 ;  Connell  v.  Lascelb,  20  id.  77 ;  Stewart  y.  Broutn^ 
16  Barb.  867 ;  Froet  y.  Wiilard,  9  Barb.  440 ;  Camp  y.  TihhetU,  2  E.  D.  Smith, 
20 ;  8  Code  R.  46).  The  facts  must  be  sworn  to  positiyely,  not  on  belief  (John- 
son y.  Moee^  20  Wend.  146 ;  Fulton  y.  Heaton,  1  Barb.  552).  An  affidayit  in 
which  the  facts  are  stated  on  the  belief  only  of  the  deponent  is  fatally  defec- 
tiye  (Dewey  y.  Greene^  4  Denio  98;  Molt  y.  Latcrenee,  9  Abb,  196).  The  ob- 
jection, if  made  in  due  time,  is  not  waiyed  by  the  defendant  pleading  after  his 
objection  is  oyerruled  (Avery  y.  Slack,  17  Wend.  86 ;  Shannon  y.  Comatoei,  21 
id.  467 ;  Wheeler  y.  Lampman,  14  Johns.  481) ;  but  pleading  without  pre- 
yiously  objecting  is  a  waiyer  (id,  Swartwoui  y.  Boddis,  6  Hill,  118).  Objec- 
tions improperly  oyerruled  are  sometimes  waiyed  by  afterwards  going  on 
with  the  suit  (8  HiU,  180,  499 ;  6  id.  428).  If  the  affidayit  contains  some 
eyidence  for  the  justice  to  act  on,  the  proceeding  will  not  be  reyersed  for  in- 
sufficiency of  proof  (Rosenfield  y.  Howard,  16  Barb.  646) ;  and  cannot  be  ques- 
tioned in  a  collateral  proceeding  (Kineock  y.  Grant,  84  id,  144).  An  affidayit 
that  defendant  kept  concealed  to  ayoid  seryice  of  a  warrant,  not  showing  the 
kind  of  warrant,  held  insufficient  (Lynde  y.  Montgomery,  16  Wend.  461). 
Proof  that  defendant  has  remoyed  property,  or  made  a  mortgage,  without 
showing  an  intent  to  defraud,  is  not  sufficient  (Connell  y.  Laseelu,  20  Wend. 
77;  Boienfield  y.  Howard,  16  Barb.  646;  Mott  y.  Lawrence,  9  Abb.  190;  17 
How.  569.) 

a,  Security. — A  bond  must  be  giyen  (Homer  y.  Brinckerhoff,  1  Denio, 
184 ;  Bennett  y.  Brown,  4  N.  Y.  254 ;  iJatis  y.  Marshall,  14  Barb.  96),  by  plaint- 
iff or  some  one  on  his  behalf  with  surety  (MiUivs  y.  Shafer,  8  Denio,  60).  It 
must  truly  describe  the  action  {Comfort  y.  Gillespie,  18  Wend.  404).  The  con- 
dition of  the  bond  extends  to  the  final  result  of  the  proceedings  (Ball  y. 
Gardner,  21  Wend.  290;  see  FennoY.  Dickenson,  4  Denio,  84),  and  all  damages 
sustained  by  the  attachment  (Groat  y.  Gillespie,  26  Wend.  888;  Winsor  y.  Or- 
cutt,  11  Paige,  578 ;  and  see  Earl  y.  Spooner,  8  Denio,  246 ;  Bennett  y.  Brown, 
81  Barb.  158).    As  to  approying  bond  (Bascom  y,  Sndth,  81  N.  T.  696). 

h.  Return* — An  attachment  on  the  ground  that  the  defendant  has  left  the 
county  with  intent  to  defraud  his  creditors,  must  be  returnable  not  less  than 
six  nor  more  than  twelye  days  from  date  {Johnson  y.  Moss,  20  Wend.  145). 

c.  WalTer. — A  non-resident  sued  by  long  attachment  may  waiye  the  irregu- 
larity, and  take  his  remedy  on  the  bond  (Bwjone  y.  MeUor,  6  Hill,  496).  A  long 
attachment,  regular  on  its  face,  protects  the  officer  ( Wdiber  y.  Gay,  24  Wen£ 
486). 

d.  Priority. — An  attachment  actually  leyied  has  priority  oyer  an  execution 
in  the  sheriff^s  hands,  but  on  which  no  leyy  has  been  made  (Bay  y.  Harcourt, 
19  Wend  496 ;  Dubois  y.  Haroourt,  20  id.  41) ;  but  to  preserve  priority,  plaint- 
iff must  proceed  with  due  diligence  (Van  Loan  y.  Klitie,  10  Johns.  129 ;  Ster- 
ling Y,  Welcome,  20  Wend  288),  and  suffer  its  removal  out  of  the  county  (id.). 

e.  RedellTery. — On  a  claim  by  a  third  party  to  goods  attached,  the  bond 
for  their  delivery  must  be  for  double  the  value  of  the  goods  attached  (Kamena 
V.  Wander,  6  Abb.  193). 

On  plaintiff's  recovering  judgment,  if  an  appeal  is  taken,  the  attached 
property  must  be  released  {Keyser  y.  Walerhiry,  7  Barb.  660 ;  and  see  Moore 
Y.  aomerindyke,  1  Hilton,  199). 

/.  Judgment. — ^Where  an  attachment  issues  on  the  ground  that  defendant 
has  departed  with  intent  to  defraud,  <&c.,  judgment  should  be  entered  without 
a  summons  (Stewart  v  Brown,  16  Barb  367). 

g.  Return. — A  return  of  a  levy,  without  stating  that  a  copy  of  the  attach- 
ment was  served,  is  not  sufficient  (  TTtV/ar^  y.  Spen^y,  16  Johns.  121).  A  return 
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-of  levy  on  property,  without  saying  ofih»  ds/endantj  or  a  return  of  delivery  of 
a  copy  witiiout  saying  a  cert\fted  eopy,  held  sufficient  (Johnson  y.  Mou,  20 
Wend.  145 ;  Van  Kirh  v.  Wilds,  11  Barb.  520). 

a.  Serrlce. — The  attachment  must  be  seryed  personally,  if  defendant  can 

be  found :  if  not  served  personally,  a  summons  must  issue  {Taylor  y.  Barher, 

1  £.  D.  Smith,  891).    A  return  that  defendant  could  not  be  found  in  the 

comity  is  equivalent  to  a  return  that  no  personal  service  has  been  made  {Bosen- 

JUld  y.  Eaward,  15  Barb.  546). 

b.  'Warrant* — A  warrant  is  the  only  process  by  which  a  person  can  com- 
mence an  action  for  a  tort  before  a  justice  of  the  peace  of  the  county  in  which 
he  resides  against  a  non-resident  of  such  county ;  and  in  all  cases  on  applica- 
tion for  a  warrant,  except  where  the  action  ^all  have  been  commenced  by 
summons,  the  appUcant  shall,  by  affidavit,  state  the  facts  and  circumstances 
within  his  knowledge,  showing  the  grounds  of  his  application  (Pope  v.  Hart, 
35  Barb.  630 ;  23  How.  215).  An  affidavit  which  stated  positively  that  the 
Applicant  was  a  resident  of  the  county,  and  that  the  defendant  was  a  resident, 
and  also  that,  as  he  verily  believed,  he  had  a  good  cause  of  action  against  the 
defendant  for  fraud  and  deceit  in  the  sale  by  him  of  a  certain  pair  of  horses  to 

Elaintifl^  was  held  sufficient  (id,).  The  applicant  for  a  warrant  may  prove  the 
iCtB  necessary  to  its  issuance  (Terry  v.  Jrargo,  10  Johns.  114 ;  BisseU  v.  RiUy 
S  Wend.  389).  The  requisite  secunty  may  be  by  a  deposit  of  money  ( Whee- 
lock  V.  Brifikerhoff,  18  Johns.  481) ;  bat  a  note  to  the  justice,  requesting  him 
to  let  pUdndfr  have  a  warrant,  and  that  the  writer  would  be  "  answerable  for 
the  costs,"^  is  not  a  sufficient  security  (Money  v.  Tobias,  12  Johns.  422).  The 
security  extends  to  costs  on  appeal  ( Traver  v.  Nichols,  7  Wend.  434).  Omit- 
ting to  state  the  facts  which  entitle  the  party  to  a  warrant  is  a  jurisdictional 
defect  (Loder  v.  Phelps,  13  Wend.  46;  Money  y.  Tobias,  12  Johns.  422).  A 
warrant  in  &vor  of  two  plainti&,  partners,  cannot  issue  on  an  affidavit  that 
one  is  a  non-resident  (LinneU  v.  Sutherland,  11  Wend.  568).  The  defendant 
must  be  brought  before  the  justice  {Culvin  v.  Luther,  9  Cow.  61).  Security 
taken  for  his  appearance  is  void  (Millard  v.  Oaj\/teld,  5  Wend.  61).  The 
justice  should  quash  the  warrant  on  its  being  shown  that  the  defendant  had 
been  a  resident  thirty  days  before  warrant  issued  (Shannon  v.  ComstocL,  21  • 
Wend.  457). 

e.  Service  of  tummons. — Where  the  plaintiff  is  a  constable  he  may  him- 
self serve  the  summons  (TuUle  v.  Hunt,  2  Cow.  486 ;  Putnam  v.  Mann,  3  Wend. 
202).  Service  on  the  2d  for  the  8th  day  of  the  month  is  in  time  (Columbia 
Turnpike  Road  Co.  v.  Hayward,  10  Wend.  422).  The  service  should  not  be  on 
Saturday  on  persons  who  keep  that  day  holy  (Laws  1847,  ch.  349;  Maries  v. 
WiUim,  11  Abb.  88). 

d.  Return  of  seniee. — ^The  return  should  state  the  time  and  manner^  of 
service,  and  the  statute  requirement  in  this  respect  should  be  strictly  complied 
with  (Wheder  v.  Lampman,  14  Johns.  481;  Legg  v.  StiUman,  2  Cow.  418; 
Stewirt  V.  Smith,  17  Wend.  517 ;  Putnam  v.  Mann,  3  id.  202);  and  requires 
a  revenue  stamp  (Miller  v,  Larmon,  88  How.  417).  A  return  of  "personally 
served,"  or  of  "  served  by  copy,"  held  sufficient  as  to  manner  oi  service  (Legg  v. 
StiUman,  2  Cow.  418;  Tuttle  v.  Runt,  id.  436 ;  Hughes  v.  Mulcey,  1  Sand.  92 ; 
^d  of  ExtMe  of  Saratoga  v.  Doherty,  16  How.  46);  but  where  the  return  was 
"  served  by  copy,"  without  stating  whether  the  service  was  s^  personal  service 
"by  copy,  or  by  leaving  a  copy,  was  held  not  sufficient  (Foster  v.  ffazen,  12  Barb. 
547).  Where  the  action  is  for  a  penalty  the  return  need  not  show  that  the 
statutory  endorsement  on  the  summons  was  also  served  (Rd  of  Excise  of  Sara- 
toga y.  Doherty,  16  How.  46).  Where  the  defendant  is  a  corporation  the  re- 
turn should  show  how  the  service  was  made  (Sherwood  v.  Saratoga  A  W.  R.  JR. 
Co.  15  Barb.  650).  The  justice  is  to  decide  whether  the  return  shows  a  service 
fifufficient  to  give  him  jurisdiction.  If  the  return  shows  sufficient  personal  ser- 
vice the  justice  has  jurisdiction,  and  if  the  service  was  not  in  fact  sufficient  the 
judgment  may  be  reversed  on  appeal,  but  neither  the  return  nor  the  judgment 
can  be  questioned  collaterally  (N.  Y.  A  Brie  E.  B.  Co.  v.  Purdy,  18  Barb.  574 ; 
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Fiteh  V.  Devlin^  15  id.  47 ;  Eublard  v.  Chopin^  28  How.  407).  In  an  action 
against  a  railroad  company,  the  constable  returned  that  he  served  the  snm- 
mons  personally  on  A  B,  freight  agent  of  defendants,  at,  &c.,  no  person  having^ 
been  designated  by  them  upon  whom  process  might  be  serred,  and  that  no 
officer  of  the  company  resiaed  within  the  county  on  whom  process  could  be 
served, — ^held  that  defendant  might  show  on  appeal  that  the  service  was  un- 
authorized, as  there  was  a  director  resident  in  the  county  ( Wheeler  v.  N,  Y, 
&  Harlem  B.  R.  Co,  24  Barb.  414).  The  return  is  prima  facie  evidence  of  the 
facts  therein  stated  {id.).  A  return  of  personal  service  indorsed  on  the  sum- 
mons by  the  justice,  at  the  request  of  the  constable,  but  not  subscribed  by  the 
constable,  is  sufficient,  and  confers  jurisdiction  on  the  justice  {Reno  ▼.  Pinder, 
20  N.  Y.  298,  rev'g  s.  c.  24  Barb.  423).  An  entry  in  the  docket,  "  Sept,  1.  Sums 
2  pers.  by  S.  B.  Ward,  Cons.  11  pit.  appears,''  was  held  no  evidence  of  the 
service  {Manning  v.  Johnson^  7  Barb.  457). 

On  summons  against  two  or  more  jointly  liable,  a  return  of  service  on  one 
defendant  only  gives  jurisdiction  to  proceed  in  fonn  against  all  the  defendants 
{Fogg  V.  Child,  13  Barb.  246).  On  attachment  it  is  otherwise  {McDoel  v. 
Cooh  2  N.  Y.  110). 

liie  summons  must  be  returned  to  the  justice  with  a  written  return  there- 
on, or  the  justice  has  no  authority  to  proceed  {Jaek^on  v.  Shertpood,  50  Barb. 
856).  A  person  deputized  to  serve  a  summons  must  make  a  return ;  the  same 
as  required  of  a  constable  {id.), 

a.  Appearanee. — ^The  parties  may  now  appear  in  person  or  by  attorney, 
formerly  it  was  otherwise  {Smith  v.  Goodrich,  5  Johns.  358),  but  attomeys-at- 
law,  as  such,  are  not  recognized  in  justices'  courts  {Hugh  v.  MiUvey,  1  Sand. 
92 ;  Cohen  v.  Dupont,  id.  260 ;  see,  however.  Laws  1862,  ch.  484  ;  Laws  1864, 
ch.  421).  The  same  person  cannot  appear  as  attorney  for  both  parties  {Sher- 
wood V.  Saratoga  R,  R,  Co,  15  Barb.  650).  And  the  constable  or  person  depu- 
tized who  served  the  process  cannot  advocate  the  cause ;  he  might  appear  on 
the  return  day,  and  present  plaintiffs  demand,  but  could  not  prove  the  cause 
of  action  {Ford  v.  Smith.  1 1  Wend.  73 ;  Kittle  v.  Baker,  id.  854 ;  Knight  v.  Odell^ 
18  How.  279).  A  constable  who  serves  the  process,  appearing  as  counsel,  renders 
the  judgment  irregular  but  not  void  {Wilkinson  v.  Voree,  41  Barb.  870).  The 
wife  of  one  of  the  parties  was  allowed  to  appear  for  him  {Hughes  v. 
Iftdvey,  1  Sand.  92).  The  attorney  must  l^  duly  authorized  to  ap- 
pear, and  an  authority  "  to  collect "  is  sufficient  authority  to  appear 
(Me Minn  v.  Riehtmeyer,  8  Hill,  286).  The  attorney  must  prove  his  author- 
ity to  appear  {Fanning  v.  Trowbridge,  5  Hill,  428),  and  il  the  authority  is 
in  writing  its  execution  must  be  duly  proved  {Timm>erman  v.  Morrison,  14 
Johns.  869),  if  insisted  upon  (see  Hirsf^fidd  v.  Landman,  8  £.  D.  Smith,. 
208 ;  Busk  v.  MiUer,  18  Barb.  481).  Omitting  to  obiect  on  the  trial  to  the 
authority  of  the  party  to  appear,  is  an  admission  of  his  authority  {Ackerman 
V.  Finch,  15  Wend.  652 ;  and  see  TreadweU  v.  Bruder,  8  E.  D.  Smith,  596). 
The  justice  cannot  act  on  his  own  knowledge  of  the  authority ;  there  must  be 
proof  before  him  {Beaver  v  Van  Every ^  2  Cow.  429 ;  Letter  v.  Crary,  1  Denio, 
81 ;  WiUox  v.  Clement,  4  id  60).  As  to  what  is  sufficient  proof  of  authority 
to  appear,  see  Warren  v.  Helmer,  8  How.  419;  Andrews  v.  Harrington,  19 
Barb.  348  ;  Underhill  v.  Taylr,  2  Barb.  848 ;  Armstrong  v.  Craig  18  Barb. 
887 ;  Bunker  v.  Laison,  1  E.  D.  Smith,  410 ;  Birch  v.  West/ull,  6  N.  Y.  Leg. 
Obs.  178.    See  Appearanee  on  Trial,  post 

h.  Effect  of  appearance, — All  defects  in  the  summons  and  service 
thereof  are  cured  by  appearance  and  answer  without  objection  {Heilner  v. 
Burros,  8  Code  R.  17 ;  Cushingham  v.  Phillips,  1  E.  D.  Smith,  417 ;  Andrews 
V.  Thorp,  ib.  615;  Bray  v.  Andreas,  ih.  887;  Hogan  v.  Baker,  2  ib,  22; 
Sprague  v.  Irwin,  27  How.  51 ;  Watson  v.  Morto-n,  id.  294),  and  an  appearance 
of  a  defendant,  on  the  return  of  an  attachment,  gives  the  justice  jurisdiction 
to  proceed  without  issuing  a  summons  {Conway  v.  Bitchins,  9  Barb.  878). 

Where  a  smnmons  is  issued  by  a  justice  not  residing  in  the  same  town  with. 
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either  of  the  parties,  nor  in  an  a<^oiiiing  town,  the  defendant  is  not,  in  order 
to  arail  himself  of  his  objection  to  the  jurisdiction,  bound  to  appear  and  ob- 
ject If  he  does  not  appear,  a  judgment  rendered  will  be  voidable,  on  an 
appeal  and  assignment  of  error  in  fact  {Tiffany  v.  Qitb&rt^  4  Barb.  820),  and 
the  same  rule  applies  to  a  non-resident  deilendant  sued  by  a  long  summons 
(  WiUinM  V.  Ydueler,  28  Barb.  669 ;  and  see  Bueh  y,  Wniwhiry,  18  Barb.  116 ; 
Fit^  T.  DecUn^  15  id.  47).  A  non-resident  defendant  sued  by  a  long  summons 
appeared  and  answered  at  the  time,  alleging,  but  not  setting  up  as  a  defense, 
his  non-residence,  and  not  presenting  any  affidavit  of  non-residence, — ^held 
that  he  had  waived  objection,  and  that  the  justice  had  jurisdiction  (Os- 
bume  v.  Gilbert,  62  Barb.  168). 

a.  Cailiiiff  Action. — A  justice  has  jurisdiction  of  a  eau$e  at  the  return 
of  the  sunmions  and  of  the  penon  one  hour  after  the  return,  whether  the 
defendant  is  present  or  not  {BiigendoTph  v.  Shutty  41  Barb.  102).  The  provis- 
ion requiring  the  justice  to  wait  one  hour  after  the  hour  appointed  applies  to 
the  return  day  (Allen  v.  JStaney  9  Barb.  60),  an  adjourned  hearing  (Sherwood  v. 
Saratoga  S  W.  R.  B.  Co.  15  Barb.  660),  and  where  the  trial  is  necessarily  held 
open  to  a  future  day  (Clark  v.  Qarrtson,  8  Barb.  872).  After  the  justice  had 
ealled  through  his  list  of  causes,  a  defendant  who  was  in  waiting  asked  hia 
cause  to  be  called,  and  was  informed  by  the  justice  that  there  was  no  such 
cause;  whereupon  he  left  the  court; — held  the  justice  could  not  afterwards, 
and  in  the  defendant's  absence,  proceed  with  the  cause  (Murling  v.  OroU^  S 
Abb.  109). 

!>,  Dteeontinnance  by  non-appearanee. — The  action  may  be  dis- 
continued by  the  non-attendance  of  the  justice  or  the  plaintiff  on  the  return 
day,  or  any  adjournment  day  within  ono  hour  after  the  hour  appointed 
{L^iuiky  V.  Pendegrast,  2  E.  D.  Smith,  48;  Sprague  v.  STied,  9  Johns,  140; 
Cfreen  v.  Angd,  13  id.  469).  The  discontinuance  may  be  waived  hj  consent 
(Stoddard  v.  Bolmeg,  1  Cow.  245) ;  and  where  the  justice  did  not  amve  before 
the  expiration  of  the  hour,  but  soon  afterwards,  and  after  the  defendant  had 
left,  but  he  caused  his  arrival  and  desire  to  proceed  with  his  trial  to  be  made 
known  to  the  defendant,  and  the  defendant  attended,  objected  to  the  trial 
proceeding,  and  revised  to  take  part  therein,  yet  the  justice  proceeded^on 
appeal  it  was  held  regular  (iS^^^e  v.  Lisk,  1  Code  Rep.  70 ;  ana  see  Cornell  v. 
Bennett,  11  Barb.  657;  Myer  v.  Fisher,  16  Johns.  604;  Barber  v.  Parker,  11 
Wend.  51 ;  WOde  v.  Dunn,  11  Johns.  460 ;  BaldiHn  v.  Carter,  16  id.  496 ;  Wil- 
cox V.  Clement,  4  Denio,  160).  The  justice  may  postpone  calling  the  case  under 
special  circumstances  (Hunt  v.  Widndre,  10  Wend.  102 ;  CTiamberlain  v.  Lovet, 
12  Johns.  217 ;  Piekerty.  Dexter,  12  Wend.  150). 

e.  Appearing  pending  the  trial. — Defendant  appearing  before  the 
plaintiff's  case  is  closed,  should  be  permitted  to  make  a  defense  (Sweet  v.  Coon, 
15  Johns.  86;  PiekeH  v.  Dexter,  12  Wend.  150;  Allen  v.  St^ne,  9  Barb.  60; 
Mead  v.  Darragh,  1  Hilton,  896  ;  Atwood  v.  Auitin,  16  Johns.  180 ;  Cohin  v. 
Oorwin,  15  id.  657),  unless  where  he  does  not  appear  on  the  return  day,  and 
the  cause  is  adjourned  (SrM  v.  Loucks,  11  Johns.  69 ;  see  19  Johns.  890 ;  8 
Cow.  87 ;  1  Wend.  148 ;  12  id.  160 ;  15  id.  557 ;  4  Den.  576).  But  be  cannot 
appear  and  defend  after  cause  is  submitted  (The  People  v.  Lynde,  8  Cow.  188; 
Montford  v.  Hughee,  8  E.  D.  Smith,  591),  nor  after  judgment  (-4^r«/«  v. 
MeCready,  2  E.  D.  Smith,  89 ;  Sperry  v.  Major,  1  id.  861 ;  ApplSy  v.  Strang, 
1  Abb.  143). 

d.  Influit  defendant. — When  the  defendant  is  an  infant  no  proceeding 
can  be  had  after  the  return  of  the  summons  until  after  a  guardian  has  been 
appointed  for  the  infant.  If  no  application  is  made  by  or  on  behalf  of  the 
infant,  the  plaintiff  may  apply  for  appointment  of  guardian.  If  the  fact  of 
infancy  is  not  disclosed  prior  to  the  trial,  but  is  disclosed  pending  the  trial,  the 
action  should  be  dismissed ;  such  dismissal  will  not  bar  a  second  action  (Ear- 
zey  V.  Large,  51  Barb.  322). 

e.  A^lonrnmenta. — ^The  justice  has  power  on  the  return  day  of  his  own 
motion  to  adjourn  not  exceeding  eight  days  (Thompson  v.  Sayre,  1  Denio,  175 ; 
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Fanning  y.  Trowbridge,  5  Hill,  428  ;  Nellis  y.  Me  Cam,  85  Barb.  116^,  and  where 
the  eiffhth  day  is  Sunday,  the  adjoamment  may  be  to  the  following  Monday 
(SpeicUll  y.  Fath,  1  Cow.  284).  Although  a  justice  may  adjourn  on  his  own 
motion,  yet  where  he  does  not  do  that,  butadyoums  on  defendant's  application 
and  against  the  wishes  of  plaintiff  and  without  requiring  oath  or  oail,  the 
action  is  discontinued  {Peek  y.  Andrews,  82  Barb.  445).  The  adjournment 
must  be  to  a  day  certain  (  Wileox  y.  Clement,  1  Denio,  160).  An  irregular  ad- 
journment, or  for  longer  than  is  authorized,  is  cause  for  reyersal  of  judnnent 
{Kimball  y.  Maclc,  10  Wend.  297 ;  Palmer  y.  Qreen,  1  Johns.  Ca&  101 ;  Golden 
y.  DopHn,  8  CaL  171 ;  damage  y.  Law,  2  Jolms.  1 92 :  Dunham  y.  Heyden,  7  id. 
881 ;  Proudfit  y.  Henman,  8  id.  891 ;  McCarthy  y.  McPhergon,  11  id.  407 ;  Payne 
y.  Wheeler,  15  id.  492;  Redfield  y.  Florence,  2  E.  D.  Smith,  889;  Wight  y. 
Me  Clave.  8  id.  816 ;  Aberhall  y.  Ifonch,  id.  845 ;  MeCollum  y.  Me  Clave,  1  Hilton, 
140 ;  8  Abb.  106) ;  but  a  party  asking  or  consenting  to  an  irregular  adjourn- 
ment cannot  allege  it  for  error  (Peek  y.  Me  Alpine,  8  CaL  166 ;  Mason  y.  Camp-^ 
bell^  1  Hilton,  291 ;  Bed  field  y.  Florence.  2  E.  D.  Smith,  889) ;  and  consent  may 
be  mferred  from  neglecting  to  object  (id, ;  Etlmore  y.  Svydam,  7  Johns.  529 ; 
Fiero  y.  Reynolds,  20  Barb.  275)  ;  and  the  parties  may  consent  to  acyoum,  and 
further,  that  on  the  adjourned  day  the  justice  may  again  adjourn  (Hicfuirdfon 
y.  Brown,  1  Cow.  255).  But  a  second  adjournment  on  a  written  consent,  but 
in  the  absence  of  both  parties,  was  held  irregular  ( Weeks  y.  Lyon,  18  Barb. 
B80 ;  see  Redjield  y.  Florence,  2  E.  D.  Smith,  840) ;  and  where  a  cause  was  ad- 
journed to  the  15th,  and  on  the  10th  one  went  before  the  justice  and  swore  he 
was  authorized  by  both  parties  to  ask  a  further  adjournment,  and  on  this  a 
further  adjournment  was  had,  held  that  a  judgment  on  such  adjourned  day, 
defendant  not  appearing,  was  erroneous  (Deland  y.  Richardson,  4  Denio,  95; 
and  see  Rawson  y.  €frt*w,  4  E,  D.  Smith,  18). 

a.  In  general  a  justice  has  a  discretion  as  to  granting  an  a^oumment,  and         -^ 
only  a  clear  abuse  of  that  discretion  will  be  error  (Onderdonk  y.  RanUtt,         yj 
8  Hill,  828 ;  Irroy  y.  Nathan,  4  E.  D.  Smith,  68 ;  Weed  y.  Lee,  60  Barb.  854,  and         ^ 
see  Pease  y.  Gleaeon,  8  Johns.  409;  Rawson  y.  Grow,  4  £.  D.  Smith,  18).    The        v 
discretion  is  limited  to  the  periods  within  which  power  to  direct  them  is 
giyen  by  law;  and  an  unauthorized  ac^oumment  amounts  to  a  discontinuance       ^ 
(ProudJU  y.  Hurmans,  8  Johns.  801 ;  H^an  y.  Baker,  2  E.  D.  Smith,  22).    De- 
nying an  application  for  an  adjournment  made  orally  without  oath,  held  no 
ground  for  reyersingthe  judgment  (Edwards  y.  Drew,  2  E.  D.  Smith,  55) ;  but 
refusing  an  a<^oumment  to  which  a  party  shows  himself  entitled,  or  imposing 
improper  terms  as  a  condition  of  the  adjournment,  is  error  (JSasUm  y.  Coe,  3 
Johns.  888 ;  8d>rmg  y.   Wheedan,  8  id.  458  ;  Hemstract  y.  Youngs,  9  id.  864 ; 
Beekman  y.  Wright,  l\id.  442 ;  Annin  y.  Chase,  18  id.  462 ;  Cross  y.  MouUm,  15 
id.  469).    The  justice  may  refnse  an  adjournment  to  procure  a  witness,  if  the 
other  party  will  admit  the  facts  expected  to  be  proyed  by  such  witness  (BrUl 
y.  Lord,  14  Johns.  841). 

b.  Where  a  justice  adjourned  a  cause  with  the  proyision  that  if  the  de- 
fendant filed  security  he  should  haye  a  further  adjournment,  and  the  defendant 
filed  the  security,  but  failed  to  appear  on  the  adjournment  day, — held  that  the 
justice  did  right  in  proceeding  to  judgment  m  the  absence  of  defendant 
(Muber  y.  Hdd,  8  Abb.  110). 

6.  Where  the  justice,  upon  the  plaintiff  opposing  an  adjournment,  denied 
the  defendant's  application  to  adjourn,  and  afterwaras,  without  proceeding  to 
trial,  departed  from  his  oflce  (it  does  not  appear  at  what  hour),  stating  that 
it  was  uncertain  at  what  time  he  should  return — the  defendant  haying  left  the 
•court,  the  justice  returned  about  three  in  the  afternoon,  resumed  his  court, 
and  suffered  the  plaintiff  to  proceed  with  his  case  in  the  defendant's  absence ; — 
on  appeal  it  was  held  that  the  justice  thus  absenting  himself,  worked  a  dis- 
contmuance  of  the  action  (Lynsky  y.  Pendegrast,  2  E.  D.  Smith,  48). 

d.  When  the  defendant  answered,  and  demanded  a  jury  and  cause  ad- 
journed tc^procure  a  jury,  and  on  the  adjournment  day  he  neglected  to  appear, — 
held  that  the  justice  did  right  in  proceeding  to  try  without  a'  jury  and  in 
absence  of  defendant  (Kilpatrick  y.  Carr,  8  Abb.  117). 
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a.  A  party  who  has  had  one  adjournment  after  issue  joined  cannot,  on  ten- 
dering security,  have  a  second  adjournment  without  showing  special  cause 
{Pneers  y.  Lodewoody  9  Johns.  138 ;  8t.  JohnY,  Benedict^  12  id,  418 ;  Farrington 
T.  Payne^  15  id,  482).  And  the  special  cause  must  be  shown  by  affidavit  {Ed- 
wards ▼.  Drmt^  2  E  D.  Smith,  65).  The  attorney  may  make  the  affidavit  {Seers 
Y.  Qrandy,  1  Johns.  514).  To  entitle  a  party  to  a  second  adjournment  on  the 
ground  of  the  absence  of  a  witness,  the  affidavit  must  state  and  show  due 
diligence  to  obtain  the  attendance  of  such  witness.  It  is  not  enough  to  allege 
that  the  witness  was  not  within  reach  of  process  on  the  day  of  making  the 
affidavit  (^Chrultman  y',  PauL  16  How.  17).  The  affidavit  should  also  state  a 
reasonable  expectation  of  bemg  able  to  procure  the  attendance  of  the  witness 
on  the  adjournment  day  (Ond^doh  v.  Banlett,  8  Hill,  823) ;  and  that  the  party 
cannot  safely  proceed  to  trial  in  the  absence  of  such  witness  {Lyndcy  v.  Pen- 
depxut^  2  E.  D.  Smith,  43). 

h.  An  adjournment  on  the  ground  of  absence  of  witnesses,  or  to  examine  a 
witness  on  conmussion,  cannot  be  demanded  as  a  ri^ht  after  the  jury  is  im- 
paneled (Fuii  V.  HaU,  8  Johns.  437 ;  Parmdee  v.  TKompsan,  7  Hill,  77 ;  Mat- 
thew9  V.  Feistdl^  2  E.  D.  Smith,  90) ;  and  in  AherhaU  v.  Boach,  11  How.  95,  it 
was  held  that  an  a^oumment  for  ten  days,  after  a  trial  had  commenced,  with- 
out the  consent  and  in  the  face  of  an  objection  by  the  defendant,  to  enable  the 
plaintiff  to  obtain  the  attendance  of  a  witness,  rendered  the  subsequent  pro- 
^  ceedings  and  judgment  erroneous.    Upon  showing  that  a  witness  subpoenaed 
V-  does  not  attend,  and  on  giving  security,  a  defendant  is  entitled  to  a  second 
^    adjournment,  and  the  court  cannot  impose  any  terms  (Beekman  v.  Wright^  11 
vJobna.  442;  Aimm  v.  Chcae^  18  i^.  462;  see  BeUhaw  v.  Colts,  1  E.  D.  Smith, 
^^M3).    Dangerous  sickness  of  defendant's  child  held  sufficient  to  entitle  him  to 
^   an  adjournment  {Ec^se  v.  StuyvesarU,  8  Johns.  426).    Not  so  the  engagement 
v    of  counsel  in  another  court  (Banney  v.  Choynne^  8  E.  D.  Smith,  59). 
(V         e,  ^eeuFity  on  a^loumment  must  be  in  writing  {MeMttt  v.  John- 
^    «>n,  7  Johns.  18 ;  Stewart  y,  McOuin^  1  Cow.  99).    There  is  no  prescribed  form, 
and  if  it  exceeds  the  requirements  of  the  statute  the  surety  is  bound  by  it  ijd,; 
Fondey  v.  Ouyler,  1  Wend.  464). 

d,  Contlniiliiy  eonrt* — After  a  trial  has  commenced,  the  justice  may 
continue  his  court  from  one  day  to  the  next  if  the  exigencies  of  the  case  re- 
quire it  (Bay  v.  TFiZ&ur,  2  Cai.  184) ;  but,  semble,  not  merely  to  allow  either 
party  to  produce  further  proof  ( Oreen  v.  Angel,  18  Johns.  469) ;  and  generally, 

^T^  after  a  trial  is  commenced,  the  justice  cannot  adjourn,  unless  by  consent  of  par- 
\S^  ^^  ^^  because  it  is  impossible  to  finish  the  tried  within  a  reasonable  time  (Bd- 
wardi  v.  2>rwc,  2  E.  D.  Smith,  55 ;  AherhaU  v.  Boaeh,  11  How.  95 ;  Wight  v. 
MeClate,  3  E.  D.  Smith,  816 ;  Story  v.  Bishop,  4  id,  423 ;  CHbberton  v.  Oino- 
ehio  1  Hilton,  218 ;  Bedfidd  v.  Florence,  2  E.  D.  Smith,  340 ;  Fairbanks  v.  Cor- 
liee^  1  Abb.  152).  The  justice  inspecting  the  note  sued  on,  held  not  to  be  a 
commencement  of  the  trial  {Olney  v.  Bacon,  1  Johns.  142). 

e.  An  erroneous  adjournment  does  not  make  the  judgment  a  nullity ;  it  is 
good  until  reversed  (flurd  v.  Shipman,  6  Barb.  621).  'Rie  error  is  cured  by 
the  parties  afterward  going  to  trial  on  the  merits  {Seymour  v.  Bradfieldy  85 
Barb.  49). 

§  SSm  Answer  of  title. 

In  every  action  brought  in  a  conrt  of  justice  of  the  peace,  where 
the  title  to  real  property  shall  come  in  question,  the  defendant  may, 
either  with  or  without  other  matter  of  defense,  set  forth,  in  his 
answer,  any  matter  showing  that  such  title  will  come  in  question. 
Such  answer  shall  be  in  writing,  signed  by  the  defendant  or  his 
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attorney,  and  delivered  to  the  justice.    The  justice  shall  thereupon 
countersign  the  same,  and  deliver  it  to  the  plaintiff. 

a.  Settlnir  up  title. — Where  the  complaint  is  bo  drawn  that  the  defendant 
can  Bet  up  a  title  in  his  answer,  and  on  giving  the  requisite  security  oust  the 
justice  of  his  jurisdiction,  but  he  omits  to  set  up  title,  the  justice  retains  his 
jurisdiction,  and  the  defendant  will  be  precluded  from  drawing  it  in  question 
on  the  trial  {Adam%  v.  Ritera,  11  Barb.  890;  see  BellAD%  v.  Saekett,  15  Barb. 
97 ;  Fredania  Plank  R'd.  Co,  v.  WaHy  27  Barb.  214,  and  see  note  to  sec.  59, 
po«t). 

I.  Title  in  question.— An  issue  on  a  license  to  do  an  act  on  real  estate 
which  would  otherwise  be  a  trespass,  does  not  present  for  trial  "  a  claim  of 
title  to  real  property  "  (Lavnitz  v.  3imunL  4  Sand  637 ;  Muller  v.  Bayard,  15 
Abb.  450 ;  Utter  v.  Oifford,  25  How  289 ;  Earl  of  Craven  v.  Price,  87  How.  15). 
To  set  up  a  license  to  do  an  act  on  real  estate,  is  a  very  different  thing  from  a 
claim  of  title  (see  18  Wend.  569) ;  and  in  an  action  for  taking  away  rock  from 
plaintiff's  land,  where  the  defendant  by  his  answer  admitted  the  plaintiff's 
title,  and  he  alleged  that  he  entered  pursuant  to  a  contract  by  which  he  waa 
to  remove  the  rock,  and  was  to  have  the  rock  as  part  of  his  compensation,  it 
was  held  that  a  claim  of  tide  to  real  property  did  not  arise  {(TReilly  v.  Daties^ 
4  Sand.  722). 

e.  Title  embraces  the  right  to  the  posseasion,  and  every  thing  but  the  bare, 
naked  possession  {Ehle  v.  Quaelenboss,  6  Hill,  487).  But  the  question  of  act- 
ual possession  is  not  a  question  of  title  {Fredonia  Plank  Road  Co.  v.  Wait,  27 
Barb.  214;  Ratfibone  v.  McConnell,  20  Barb.  811).  An  answer  setting  up  an 
entry  and  claim  to' land  under  an  executory  contract  for  sale,  held,  not  to  con- 
stitute a  claim  of  title  {Doliltle  v.  Eddy,  7  Barb.  75 ;  but  see  Pou>ell  v.  Ru^U  1 
Code  Rep.  N.  S.  172). 

d.  The  question  of  title  to  land  is,  in  all  cases,  a  question  of  ownership. 
The  question  of  title  does  not  arise  in  an  action  to  recover  damages  for  the 
breach  of  an  agreement  to  convey  lands,  when  the  only  issue  made  by  the  plead- 
ings is  whether  an  inchoate  right  of  dower  in  the  wife  of  defendant  was  a  sub- 
sisting incumbrance  (Smith  V.  Riggs,  2  Duer,  622). 

tf.  In  an  action  for  killing  plaintiff's  cows,  the  answer  set  up  that  the  Har- 
lem Railroad  Company,  being  possessed  of  a  tract  of  land  in  the  center  of  the 
Fourth  avenue,  granted  the  defendants  permission  to  run  their  cars  over  a  rail- 
way laid  down  on  said  tract,  and  that  the  cows,  being  unlawfully  upon  said 
track,  were  killed  by  the  engine  of  the  defendants,  while  lawfully  running 
upon  said  track,— held,  that  title  was  not  in  question  (Longhurat  v.  New  York 
and  New  ffaven  R.  R.  Co.  in  the  N.  Y.  Com.  Pleas,  General  Term,  July,  1853, 
Daly  and  Woodruff,  JJ.). 

d.  Where  a  party  is  charged  with  a  liability  arising  out  of  his  being  owner 
of  land,  and  he  disclaims  being  the  owner  of  that  land,  this  raises  a  question 
of  title  (Regina  v.  Hardon,  22  Law  Jour.  Rep.  N.  S.  Q.  B.  299 ;  18  Eng.  Law 
and  Eq.  R  408). 

/.  Where  the  complaint  alleged  that  defendants  unlawfully  carried  away 
a  quantity  of  firewood,  the  property  of  plainti^,  and  converted  same,  the  de- 
fendants answered,  that  such  firewood  was  cut  upon  the  Tonawanda  Reserva- 
tion ;  that  such  reservation  is  Indian  lands,  ownea  and  occupied  by  the  Seneca 
nation  of  Indians,  and  that  the  defendants  are  Seneca  Indians ;  and  that,  in 
their  own  right  as  such  Indians,  they  converted  said  wood,  as  they  lawfuUy 
might,— held,  that  the  answer  set  up  title  to  lands  (Smith  v.  Mitten,  18  How. 
825 ;  and  see  ffeath  v.  JBarmt/ur,  35  How.  1). 

g.  In  an  action  for  damages  from  the  bite  of  a  dog,  an  allegation  that  the 
plaintiff  when  injured  was  in  a  place  where  he  had  no  right  to  be,  does  not 
put  in  issue  a  claim  of  title  {Pierret  v.  Moller,  8  E.  D.  Smith,  574 ;  and  see 
RouUton  V.  Clark,  id.  867). 

A.  The  question  of  right  of  way  is  not  a  question  of  titie  (Little  v.  Dean,  84 
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N.  T.  4dS ;  BaBtingB  r.  Glenn,  1  E.  D.  Smith,  402),  nor  does  a  question  of  en- 
croachment involve  the  title  (Fleet  v.  YaungSj  7  Wend.  291 ;  see,  however, 
Binds  T.  Page,  6  Abb.  N.  8.  58). 

a.  The  introduction  of  a  deed  as  evidence  not  of  titie  to  land,  but  to  establish 
some  other  fiM^t,  does  not  raise  a  question  of  title  (Nief^ols  v.  Bain,  27  How. 
266;  and  see  EeinU  v.  Bellinger,  28  How.  89). 

b.  Where  in  an  action  bj  the  assignee  of  a  lessor  of  a  lease  in  fee,  against 
an  assignee  of  the  lease,  to  recover  rint,  the  complaint  aUeeed  that  the  plaint- 
iff became  the  owner  of  the  rent,  and  became  seized  in  fee  of  the  estate  in 
the  demised  premises,  and  the  defendant  denied  all  allegations  of  the  com- 
plaint,— held,  that  titie  came  in  question  (Main  v.  Cooper,  26  Barb.  468 ;  25  N. 
T.  180). 

e.  Where  the  action  was  in  substance  the  former  action  of  waste,  and  the 
complaint  alleged  a  forfeiture  and  prayed  a  recovery  of  possession, — held,  that 
title  appeared  in  question  on  the  &ce  of  the  complaint  (Sneyder  v.  Beyer,  8. 
£.  D.  Smith,  285). 

d  In  an  action  for  falsely  representing  himself  to  have  tiUe,  and  thereby 
obtaining  money  and  goods,  a  plea  of  the  general  issue  was  held  to  raise  a 
question  of  titie  (Broobf  v.  Belrymple,  1  Manning's  Mich.  R  145). 

e.  The  title  to  land  does  not  come  in  question  in  a  suit  to  recover  a  tax 
paid  by  mistake  by  the  plaintiff  on  a  lot  of  the  defendant's,  the  defendant's 
title  to  the  lot  being  disputed  on  the  trial  (Nixon  v.  Jenkins,  1  Hilton,  818). 
'    /.  An  answer  of  titie  may  be  interposed  by  an  amended  answer  and  after  an 
adjonznment  (Binde  v.  Page,  6  Abb.  N.  S.  58 ;  Weeike  v.  8t/rotle,  86  How.  128). 

See  note  to  section  804,  pot^, 

%  56.    (Am'd  1851. 1868.)*     UudertaJcing  to  he  given. 

At  the  time  of  answering,  the  defendant  shall  deliver  to  the 
jostice  a  written  undertaking,  executed  by  at  least  one  sufficient 
sorety,  and  approved  by  the  justice,  to  the  effect  that  if  the  plaint- 
iff shall,  within  twenty  days  thereafter,  deposit  with  the  justice  a 
summons  and  complaint  in  an  action  in  the  supreme  court,  for  the 
same  cause,  the  defendant  will,  within  twenty  days  after  such  de- 
posit, give  an  admission  in  writing  of  the  service  theiaeof. 

"Where  the  defendant  was  arrested  in  the  action  before  the  jus- 
tice, the  undertaking  shall  further  provide,  that  he  will,  at  all 
times,  render  himself  amenable  to  the  process  of  the  court  during 
the  pendency  of  the  action,  and  to  such  as  may  be  issued  to  en- 
force the  judgment  therein.  In  case  of  failure  to  comply  with 
the  undertaking,  the  surety  shall  be  liable  not  exceeding  one  hun- 
dred dollars. 

g.  Admlttiny  service  of  BUinnions. — ^Where  a  defendant  omitted, 
within  the  prescribed  time,  to  admit  service  of  a  sunmions  and  complaint  de- 
]x)sited  by  the  plaintiff  with  a  justice  of  the  peace,  in  pursuance  of  this  sec- 
tion, and  upon  the  plaintiff^s  bringing  an  action  upon  such  undertaking  the 
defendant  moyed  in  the  supreme  court  for  leave  to  admit  service  of  the  sum- 
mons and  complaint, — held,  that  the  court  had  no  power  to  grant  such  relief. 
Tbere  was  no  action  pending  until  the  service  of  the  summons  (Bavis  v.  Jonee, 
4  How.  840). 

K  It  seems  it  is  not  necessary  for  the  plaintiff  to  giye  notice  to  the  defend- 
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ant  of  the  deposit  of  the  summons  and  complaint  with  tbe  justice,  the  de- 
fendant is  bound  to  ascertain  the  fact  of  deposit,  at  the  peril  of  losing  his 
right  to  answer  (t&.). 

a.  Where  a  defendant  fails  to  comply  literally  with  the  terms  of  his  under- 
taking filed  under  this  section,  omitting  to  give  the  written  admission  of  serv- 
ice of  the  Bunmions  and  complaint,  but  puts  in  his  answer  in  the  supreme 
court,  and  the  plaintiff  accepts  it  without  such  admission,— held,  a  substantial 
performance  of  the  undertaking,  and  the  waiver  does  not  affect  the  identity 
of  the  suits  before  the  justice  and  in  the  supreme  court  (WiffifintY,  TaUmadffey 
7  How.  404). 

h.  Undertaklnir. — ^It  does  not  seem  necessary,  or  proper,  that  the  de- 
fendant should  join  in  the  undertaking  ;  nor  does  it  seem  necessary  that  the 
undertaking  should  be  under  seal,  or  state  any  consideration  ;  but  it  should 
state  the  place  of  residence  of  the  surety,  and  be  acknowledsed  by  him.  The 
surety  most  justify  to  the  amount  of  $200  (Thompwn  y.  Blanehard,  3  N.  Y. 
385 ;  and  see  17  How.  394 ;  10  Abb.  454.)  The  undertaking,  when  approved, 
should,  it  is  presumed,  rema  Ji  in  the  custody  of  the  justice.  Perhaps,  incase 
of  two  actions  and  two  undertakings  with  the  same  surety  in  each,  such  sure- 
ty would  have  to  justify  to  the  amount  of  f400  (Anon,  4  How.  414). 

See  note  to  section  60. 

§  37*     (Am'd  1861, 1868.)    Aciion  discontinued.     Casts. 

Upon  the  delivery  of  the  undertakiDg  to  the  justice,  the  action 
before  him  ehall  be  discontinued,  and  each  party  shall  pay  his  owa 
costs.  The  costs  so  paid  by  either  party  shall  be  allowed  to  him^ 
if  he  recover  costs  in  the  action  to  be  brought  for  the  same  cause 
in  th6  supreme  court.  If  no  such  action  be  brought  within  thirty 
days  after  the  delivery  of  the  undertaking,  the  defendant's  costs 
before  the  justice  may  be  recovered  of  the  plaintiff. 

§  (58.    If  v/ndertaJcing  not  given. 

If  the  undertaking  be  not  delivered  to  the  justice,  he  shall 
have  jurisdiction  of  the  cause,  and  shall  proceed  therein  ;  and  the 
defendant  shall  be  precluded,  in  his  defense,  from  drawing  the  title 
in  question. 

§  SO*    (Am'd  1849).     The  some. 

If,  however,  it  appear  on  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  such 
title  shall  be  disputed  by  the  defendant,  the  justice  shall  dismiss 
the  action,  and  render  judgment  against  the  plaintiff  for  the  costs. 

c  Oustiny  Justice  of  Jaiigdictioii.— Where  it  appears  on  the  trial, 
irom  the  plaintifiPs  own  showing,  that  the  title  to  real  property  is  in  question, 
and  such  title  is  disputed,  the  parties,  by  consenting  that  the  justice  &all  ad- 
judicate on  the  disputed  title,  do  not  confer  jurisdiction  {Stryker  v.  MoiU  6 
Wend.  465 ;  and  see  Powell  v.  Rust^  1  Code  Rep.  N.  S.  172 ;  Oage  v.  Hill,  48 
I^rb.  44).  Where  title  to  real  estate  is  not  pleaded,  the  justice  is  not  ousted 
of  his  jurisdiction,  because  it  may  be  necessary  to  prove  title  in  order  to  sus- 
tain the  action,  unless  such  title  is  disputed  by  the  defendant  {BclUnot  v. 
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Sackitt,  15  Barb.  97 ;  Fredmia  Plani  Road  Co,  v.  Wait^  27  Barb,  214 ;  Adams 
T.  Rken^  11  Barb.  890).  To  entitle  a  defendant  to  a  diamiBsal,  be  muBt  call 
the  jnstice's  attention  specifically  to  the  objection  {Brown  y.  ScnoJUld,  8  Barb. 
239). 

§  60,  (Am*d  1851, 1868.)  Another  action  may  he  brought. 

When  a  suit  before  a  justice  shall  be  discontinued  by  the  de- 
livery of  an  answer  and  undertaking,  as  provided  in  sections  66, 
56,  and  57,  the  plaintiff  may  prosecute  an  action  for  the  same 
cause  in  the  supreme  court,  and  shall  complain  for  the  same  cause 
of  action  only  on  which  he  relied  .before  the  justice ;  and  the 
answer  of  the  defendant  shall  set  up  the  same  defense  only  which 
he  made  before  the  justice. 

a.  Pleadinirg  in  neur  action. — On  a  new  action  being  brought,  the  com- 
plaint and  answer  must  be  as  before  the  justice,  without  any  further  or  ad- 
ditional pleading  (M^Namara  v.  Bitely,  4  How.  44) ;  and  the  defendant  can- 
not amend  bis  answer  in  the  supreme  court,  of  course,  in  matters  of  substance 
(Cv^ton  v.  WMlon,  1  Code  Rep.  N.  S.  27 ;  Wendell  v.  Mitchell,  5  How.  424). 
If  the  plaintiff  complains  for  a  different 'cause  of  action,  or  the  defendant  seta. 
up  a;  different  defense  from  that  used  before  the  justice,  the  remedy  of  the 
adverse  party  is  by  motion  to  strike  out  the  pleading,  and  require  it  to  be  con- 
formed to  that  in  court  be?ow  {Brothetion  v.  Wright,  15  Wend.  240;  luthUl  v. 
Clark ^  11  ib.  642).  But  while  the  plaintiff  is  restricted  to  the  .same  cause  of 
action,  the  restriction  does  not  extend  to  matters  oi  form ;  and  his  complaint 
in  the  supreme  court  may  be  in  a  form  adapted  to  that  court,  although  it  may 
differ  from  the  form  of  his  complaint  before  the  justice.  The  test  is,  does  it 
state  the  same  cause  ofnction'i  {People  v.  Albany  Com,  Pleas,  19  Wend.  128). 
A  similar  rule  applies  to  the  answer,  and  if  it  state  the  same  ground  of  defense 
a  mere  difference  m  form  between  it  and  the  answer  before  the  justice  will  not 
inYalidate  it.  The  defendant  may  abandon  part  of  his  defense  before  the 
justice,  when  he  comes  to  answer  in  the  supreme  court,  and  yet  the  defense  be 
the  same  {  Wiggins  y.  Tallmadge,  7  How.  404). 

b.  Appeal  to  court  of  appeals. — Tlie  suit  for  the  same  cause  in  the 
supreme  court,  is  an  action  originaUy  commenced  in  a  court  of  a  justice  of  the 

rse  {Brown  v.  Brown,  6  How.  820 ;  Pvgsley  y.  Ketstlburgh,  7  il,  402 ;  10  N. 
420 ;  Wiggins  v.  Tallmadge,  7  How.  404).  An  afBdayit  in  support  of  a 
motion  to  dismiss  an  appeal  to  the  court  of  appeals  from  a  judgment  of  the 
snpreme  court,  because  the  suit  was  originaUy  commenced  in  a  court  of  a 
ju^ce  of  the  peace,  must  show  the  justice  was  ousted  of  jurisdiction  by  the 
fiHn^  an  undertaking  required  by  section  56,  as  well  as  by  .the  plea  of  title 
{LaUiette  y.  Van  Keuren,  7  How.  409).  The  record  need  not  show  the  iden- 
tity of  the  action  in  the  supreme  court  with  that  before  the  justice.  The 
Identity  may  be  shown  by  amdayit  {Pugsley  y.  Kesselburgh,  10  N.  T.  420.  See 
§  11,  ante), 

c  Continniny  in  county  court. — In  an  action  prosecuted  before  a 
justice,  where  a  plea  of  title  was  interposed,  and  proceedings  had  for  continu- 
ing the  prosecution  in  the  county  court,  it  was  not  necessary,  in  order  to  giye 
the  county  court  jurisdiction,  that  it  should  appear  that  the  defendant  was  & 
resident  of  tiie  county  when  the  action  was  commenced  {Clyde  Plank  Road  Co. 
y.  Baker  or  Parker,  12  How.  871 ;  22  Barb.  828). 
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§  61.  (Am'dl851,  1868.)  Costs, 

If  the  judgment  in  the  supreme  court  be  for  the  plaintiff,  he 
shall  recover  costs ;  if  it  be  for  the  defendant,  he  shall  recover 
costs,  except  that  upon  a  verdict  he  shall  pay  costs  to  the  plaintiff, 
unless  the  judge  certify  that  the  title  to  real  property  came  in 
question  on  the  trial. 

See  section  804,  po»t. 

As  to  the  mode  of  entering  judgment,  see  section  274  of  this  Code. 

§  69.  (Am'd  1849,  i8fti,  1868, 1860.)  Auswer  of  tiUe  as  to  part. 
Transfer  of  cases  to  supreme  court. 

If,  in  an  action  before  a  justice,  the  plaintiff  have  several 
causes  of  action,  to  one  of  which  the  defense  of  title  to  real  prop- 
erty shall  be  interposed,  and  as  to  such  cause  the  defendant  shall 
answer  and  deliver  an  undertaking,  as  provided  in  sections  fifty- 
five  and  fifty-six,  the  justice  shall  discontinue  the  proceedings  as 
to  that  cause,  and  the  plaintiff  may  commence  another  action 
therefor  in  the  supreme  court.  As  to  the  other  causes  of  action, 
the  justice  may  continue  his  proceedings. 

All  actions  pending  in  any  county  court,  on  the  seventh  day 
of  May,  eighteen  hundred  and  fifty-eight,  in  all  cases  in  which  a 
plea  of  title  was  interposed  in  actions  originally  commenced  in  a 
justice's  court,  are  transferred  to  and  vested  in  the  supreme  court, 
with  full  power  and  jurisdiction  to  proceed  therein,  as  if  com- 
menced in  said  supreme  court,  by  reason  of  a  plea  of  title  having 
been  interposed  in  a  justice's  court  in  like  cases. 

§  63.  (Am'd  1849.)  Docketing  justices^  judgments. 

A  justice  of  the  peace,  on  the  demand  of  a  party  in  whose  favor 
he  shall  have  rendered  a  judgment,  shall  give  a  transcript  thereof, 
which  may  be  filed  and  docketed  in  the  office  of  the  clerk  of  the 
county  where  the  judgment  was  rendered.  The  time  of  the  re- 
ceipt of  the  transcript  by  the  clerk  shall  be  noted  thereon,  and 
entered  in  the  docket ;  and  from  that  time,  the  judgment  shall  be 
a  judgment  of  the  county  court.  A  certified  transcript  of  such, 
judgment  may  be  filed  and  docketed  in  the  clerk's  office  of  any 
other  county,  and  with  the  like  effect,  in  every  respect,  as  in  the 
county  where  the  judgment  was  rendered ;  except  that  it  shall  be 
a  lien  only  frorxi  the  time  of  filing  and  docketing  the  trans- 
cript.   But  no  such  judgment  for  a  less  sum  than  twenty-five 
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dollars,  exclusive  of  costs,  hereafter  docketed,  shall  be  a  lien  upon, 
or  enforced  against,  real  property. 

See  note  to  section  68,  post, 

%  64.  (Am'd  1849,  1851,  1852,  1860,  1867,  1869,  ISYO.)     Hules. 

The  following  rules  shall  be  observed  in  the  courts  of  justice 
of  the  peace  : 

1. 

The  pleadings  in  these  courts  are  : 

1.  The  complaint  by  the  plaintiff ; 

2.  The  answer  by  the  defendant. 

2. 

The  pleadings  may  be  oral  or  in  writing ;  if  oral,  the  substance 
of  them  shall  be  entered  by  the  justice  in  his  docket ;  if  in  writ- 
ing, they  shall  be  filed  by  him,  and  a  reference  to  them  shall  be 
made  in  the  docket. 

3. 

The  complaint  shall  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action. 

The  answer  may  contain  a  denial  of  the  complaint,  or  of  any 
part  thereof,  and  also  notice,  in  a  plain  and  direct  manner,  of  any 
facts  constituting  a  defense  or  counter-claim. 

5. 

Pleadings  are  not  required  to  be  in  any  particular  form,  but 
most  be  such  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended. 

6. 

Either  party  may  demur  to  a  pleading  of  his  adversary,  or  any 

part  thereof,  when  it  is  not  sufficiently  explicit  to  enable  him  to 

understand  it,  or  it  contains  no  cause  of  action  or  defense,  although 

it  be  taken  as  true. 
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7. 

If  the  court  deem  the  objection  well  founded,  it  shall  order  the 
pleading  to  be  amended ;  and  if  the  party  refuse  to  amend,  the 
defective  pleading  shall  be  disregarded. 

8. 

In  case  a  defendant  does  not  appear  and  answer,  the  plaintiff 
cannot  recover  without  proving  his  case. 

9. 

In  an  action  or  defense  founded  upon  an  account,  or  an  instru- 
ment for  the  payment  of  money  only,  it  shall  be  sufficient  for  a 
party  to  deliver  the  account  or  instrument  to  the  court,  and  to 
state  that  there  is  due  to  him  thereon  from  the  adverse  party  a 
specified  sum,  which  he  claims  to  recover  or  set  off. 

10. 

A  variance  between  the  proof  on  the  trial  and  the  allegations 
in  a  pleading,  shall  be  disregarded  as  immaterial,  unless  the  court 
shall  be  satisfied  that  the  adverse  party  has  been  misled  to  his 
prejudice  thereby. 

11. 

The  pleadings  may  be  amended  at  any  time  before  the  trial, 
or  during  the  trial,  or  upon  appeal,  when  by  such  amendment 
substantial  justice  will  be  promoted.  If  the  amendment  be  made 
after  the  joining  of  the  issue,  and  it  be  made  to  appear  to  the 
satisfaction  of  the  court,  by  oath,  that  an  adjournment  is  necessary 
to  the  adverse  party  in  consequence  of  such  amendment,  an  ad- 
journment shall  be  granted.  The  court  may  also,  in  its  dis- 
cretion, require,  as  a  condition  of  an  amendment,  the  payment  of 
costs  to  the  adverse  party. 

12. 

Execution  may  be  issued  on  a  judgment,heretofore  or  hereafter 
rendered  in  a  justice's  court,  at  any  time  within  five  years  after  the 
rendition  thereof,  and  shall  be  returnable  sixty  days  from  the  date 
of  the  same. 
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13. 

If  the  jndgmeDt  be  docketed  with  the  county  clerk,  the  exe- 
catiou  shall  be  issued  by  him  to  the  sheriff  of  the  county,  and 
have  the  same  effect,  and  be  executed  in  the  same  manner,  as 
other  executions  and  judgments  of  the  county  court,  except  as 
provided  in  section  sixty-three. 

U 

The  court  may,  at  the  joining  of  issue,  require  either  party,  at 
the  request  of  the  other,  at  that  or  some  other  specified  time,  to 
exhibit  his  account  on  demand,  or  state  the  nature  thereof  as  far 
forth  as  may  be  in  his  power,  and  in  case  of  his  default,  preclude 
him  from  giving  evidence  of  such  parts  thereof  as' shall  not  have 
been  so  exhibited  or  stated.  4 

15. 

The  provisions  of  this  act,  respecting  forms  of  action,  parties 
to  actions,  the  rules  of  evidence,  the  times  of  commencing  ac- 
tions,  and  the  service  of  process  upon  corporations,  shall  apply  to 
these  courts. 

The  defendant  may,  on  the  return  of  process,  and  before  an- 
swering, make  an  offer  in  writing  to  allow  judgment  to  be  taken 
against  him  for  an  amount,  to  be  stated  in  such  offer,  with  costs. 
The  plaintiff  shall  thereupon,  and  before  any  other  proceedings 
shall  be  had  in  the  action,  determine  whether  he  will  accept  or 
reject  such  offer.  If  he  accept  the  offer,  and  give  notice  thereof 
in  writing,  the  justice  shall  file  the  offer  and  the  acceptance  there- 
of, and  render  judgment  accordiugly.  If  notice  of  acceptance 
be  not  given,  and  if  the  plaintiff  fail  to  obtain  judgment  for  a 
greater  amount,  exclusive  of  costs,  than  has  been  specified  in  the 
offer,  he  shall  not  recover  costs,  but  shall  pay  to  the  defendant  his 
costs  accruing  subsequent  to  the  offer. 

a.  CJomplaint. — ^The  complaint  need  not  correspond  with  the  summons 
m  every  respect  Thus,  where  the  summons  described  the  action  as  "  a  civQ 
action  for  damage  and  false  representation  in  the  sale  of  a  horse,*^  and  the 
complaint  was  for  a  breach  of  warranty  in  the  sale  of  a  horse,  the  court  said, 
^  the  complaint  was  in  a  ciyil  action,  and  that  was  enough''  {DelnTieeyr.  IfagU. 
16  Barb.  97).  The  complaint  should  give  a  plain  statement  of  the  cause  of 
action ;  a  complaint  for  ^*  one  quarter's  rent  of'  premises,  describing  them  and 
stating  the   amount  claimed,  is  sufficient  {HuhheU  v.   Clarh^  1  Hilton,  67). 
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So  in  an  action  on  a  premium  note,  an  avennent  in  the  complaint,  after  set- 
ting out  the  note,  tiiat  ^*  the  company  did  in  the  years  1 850-1 S56,  make  aasess- 
ments  upon  the  said  notes,  and  required  the  defendants  to  pay  a  certain  por- 
tion thereof,  which  assessment  the  defendants  have  neglected  to  pay,"  was 
held  a  sufficient  ayermeut  of  the  making  the  assessment  and  of  a  demand  and 
refusal  to  constitute  a  cause  of  action.  If  the  defendant  wished  more  partic- 
ular information,  he  should  have  applied  to  have  the  pleading  amended  (St. 
Lawrence  Mut,  Lis,  (Jo,  v.  Page^  1  Hilton,  480).  Where  the  complaint  was 
*^  for  money  had  and  received,  damages  $41,"  the  court,  on  appeal,  held  it  in- 
sufficient, and  that  the  claim  should  nave  been  stated  according  to  the  facts; 
but  inasmuch  as  the  cause  had  been  tried  on  the  merits,  an  amendment  was 
ordered  (Cushingham  y.  FMllipft^  1  £.  D.  Smith,  418).  A  comi>laint  on  a 
sealed  instrument  need  not  state  the  sealing ;  it  is  sufficient  if  the  instrument 
is  referred  to  so  as  to  be  identified  {Smith  v.  Kerr,  8  N.  Y.  144 ;  Mother  v. 
Lawrence,  4  Denio,  410).  A  complaint  for  taking  property,  not  alleging  it  to 
haye  been  nlaintifPs  property,  held  sufficient  (  Willard  y.  Bridge,  4  barb.  861 ; 
Copley  y.  £ose,  2  N.  Y.  115).  A  plaintiff  may  present  his  cause  of  action  in 
as  man^  aspects  as  he  can,  if  they  are  not  inconsistent  with  each  other,  and 
all  exhibit  causes  of  action  which  may  be  joined  (  Wentworth  y.  Bvhler,  8  E. 
D.  Smith,  805) ;  &nd  there  is  no  particular  mode  in  which  separate  causes  of 
action  are  to  be  separated  and  distinguished  from  each  other.  Any  mode 
which  apprises  the  defendant  of  what  is  intended  is  sufficient  {Hall  y. 
M'Kechnie,  22  Barb.  244) ;  and  where  a  complaint  is  both  in  contract  and  in 
tort,  and  is  not  demurred  to,  the  plaintiff  may  recoyer  in  either  form  (  Willard 
y.  Bridge,  4  Barb.  861 ;  see  Mayor  of  N,  Y,  y.  Mown,  1  Abb.  844 ;  Burdick  y. 
WAmbly.  0  How.  117).  If  the  complaint  is  not  sufficiently  explicit,  the  de- 
fendant snould  demur ;  a  justice  has  no  authority  to  strike  out  a  pleading  in 
whole  or  in  part  {Mayor  of  K  Y.  y.  Maeon,  1  Abb.  844).  Where  the  com- 
plaint claimed  damages  "  one  hundred  dollars  and  over,''^  but  judgment  was 
taken  for  less  than  $100,  held  no  error,  the  words  and  over  being  surplusage 
{BoehMll  y.  Ferine,  5  Barb.  578). 

a.  Demurrer.— A  demurrer  is  the  only  proper  mode  of  objecting  to  a 
pleading  in  a  justice's  court  (Mayor  of  N.  Y,  y.  Maaon^  1  Abb.  844;  4  E.  D. 
Smith,  142).  The  demurrer  need  not  specify  the  grounds  of  demurrer  {Stem 
y.  Drinker,  2  E.  D.  Smith,  401).  Objections  to  the  complaint  not  taken  by  de- 
murrer are  waiyed  (  Willard  y.  Bridge,  4  Barb.  861),  and  after  an  issue  of  fact 
it  is  too  late  to  raise  any  objection  which  might  haye  been  raised  by  demurrer 
{Billiard  y.  Aiutin,  17  Barb.  141 ;  Ball  v.  MKechnie,  22  Barb.  244;  and  1  B. 
D.  Smith,  615,  412 ;  10  How.  276 ;  5  Sand.  210).  But  where  it  appears  on  the 
face  of  the  complaint  that  it  is  defectiye  for  nonjoinder  of  another  as  plaint- 
iff the  objection  for  that  cause  is  not  waiyed  by  not  demurring,  and  may  be 
taken  on  the  trial  (Rice  y.  Bollenbeek,  19  Barb.  664 :  contra  Tripp  y.  BiUy,  15 
trf.  888). 

5.  The  language  of  subdiyision  7  ^*  is  imperatiye,  and  must  apply  to  and 
control  eyery  case  in  which  the  defectiye  pleading  is  susceptible  of  amend- 
ment (Turek  y.  Richmond,  13  Barb.  538).  The  right  to  amend  is  peremptory^, 
and  not  discretionary  {Billiard  y.  Austin,  17  Barb.  141 ;  Sttm  y.  Drinker,  2  E. 
D.  Smith,  402;  Smith  y.  Mitten,  18  How.  826) ;''  and  the  allowance  of  the 
demurrer  must  always  be  with  leaye  to  amend  {id, ;  Olasse  y.  KeuUon,  8  Abb. 
100).  If  the  party  reftise  to  amend,  the  defectiye  pleading  may  be  disre- 
garded {id,)  TV  here  the  defendant  on  the  decision  of  a  demurrer  against  him 
puts  in  an  answer,  he  thereby  waiyes  the  demurrer;  and  the  appeUate  court 
cannot  reyiew  the  decision  of  the  justice  in  oyerruling  the  demurrer  {Irtine 
y.  Ibrbes,  11  Barb.  587 ;  Barper  y.  Leal,  10  How.  276).  Sections  148  and  148 
of  the  code  do  not  apply  to  proceedings  in  justices^  courts  {Cornell  y.  Smithy 
2  Sand.  290). 

a,  Antswer. — "  The  notice  authorized  by  subdiyision  4  is  not  annexed  to 
the  answer,  but  is  contained  in  it ;  no  demurrer  is  allowed  to  it  '*  {Jetoett  y^ 
Jewett,  6  How.  190).    An  answer  denying  any  knowledge  or  information  of 
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the  mattera  alleged  in  the  complaint  is  not  permissible  {Dennison  y.  Camahan^ 
1  £  D.  Smith,  144).  By  an  answer  on  the  merits,  the  defendant  waives  all 
objections  which  wonld  go  only  in  abatement  of  the  action :  and  this  not- 
withstanding he  majr  have  previously  taken  the  objection,  either  in  the  form 
of  a  motion  to  dismiss  the  complaint,  or  by  a  demnrrer  which  has  been  over- 
niled  {Andreu»  y.  Tfuyi-p^  1  E.  D.  Smith,  615 ;  MonUith  y.  Cash,  ib.  412 ; 
Harper  v.  Dtal,  10  How.  276 ;  Billiard  y.  Austin,  17  Barb.  141 ;  Hall  y. 
MeKecknie^  22  Barb.  244;  and  see  Gardner  y.  Clark,  6  ih.  449 ;  Bridge  y. 
Faylson^  6  Band  210 ;  and  note  to  g  148,  post), 

a.  If  a  defendant  unite  in  one  answer  matter  in  abatement  and  matter  in 
bar,  the  Ci>iirt  may  disregard  the  former  and  try  the  case  upon  the  merits 
{Monteith  v.  Cash,  1  E  D.  Smith,  412 ;  Andrews  y.  Thorp,  ib.  616 ;  see,  how- 
ever, paet^  note  to  §  150). 

ft.  Can  a  defendant  file  a  supplemental  answer  ?  (Russell  v.  Euekman,  8  E. 
D.  Smith,  419  ;  Price  v.  Peters,  15  Abb.  197;  Bessequie  v.  Brownson,  4  Barb. 
541). 

e.  It  is  sufficient,  unless  objected  to  as  indefinite,  for  the  defendant  to 
plead  a  general  denial,  and  give  notice  that  he  will  prove  on  the  trial  that 
the  plaintiff  is  largely  indebted  to  him  for  board  and  washing,  and  for  money 
paio,  and  that  he  will  claim  a  judgment  for  $100  (Bell  v.  Davis,  8  Barb.  210). 

d.  Where  a  defendant  has  interposed  a  defense,  nothing  short  of  his  express 
consent  will  be  a  waiver  of  it  (Penfield  v.  Jacobs,  21  Barb.  835). 

e.  TerlflcaUon. — ^The  provision  for  verifyuig  pleadings  is  not  applicable 
to  oral  pleadings  (  Williams  v.  Price,  2  Sand.  229). 

/.  CDiiftraetloii, — Great  latitude  is  allowed  in  pleadings  in  courts  of 
justices  of  the  peace;  and  the  courts  construe  them  liberally  (Bossy.  Hamilton, 
8  Barb.  609 ;  WiUard  v.  Bridge,  4  Barb.  861 ;  Beseequie  v.  Brovmson,  id,  548 ; 
Smith  V.  MitUn,  18  How.  326). 

g.  Amendments*— Justices*  courts  possess  in  general  the  same  powers  as 
io  amendments  as  courts  of  record  (Fulton  v.  Heaton,  1  Barb.  552 ;  Agreda  v. 
Faulberg,  8  EL  D.  Smith,  178) ;  but  it  is  not  the  duty  of  the  justice,  nor  proper 
for  him,  to  volunteer  to  make  amendments  not  moved  for  by  either  party 
(Lofd  v.  Fox,  1  £.  D.  Smith,  102).  Section  178  is  inapplicable  to  justices' 
courts  (Gatee  y.  Ward.  17  Barb  427;  Webster  v.  Hopkins,  11  How.  148 ;  Oil- 
more  v.  JaaM,  48  Barb.  886) ;  and  the  complaint  cannot  be  amended  by  add- 
ing a  plaintiff  or  defendant  (i(2.),  but  it  may  by  adding  a  new  cause  of  action 
(Babcaek  v.  Lipe,  1  Denio,  139) ;  or  by  reducing  the  amount  of  damages 
claimed  (  Wooley  v.  Wilder,  4  Denio,  570) ;  or  by  sulMtituting  one  form  of  action 
for  another  (Bigelow  v.  Dunn,  86  How.  120) ;  but  not  after  plaintiff  has  rested 
his  case  (Waldheim  v.  Sichel,  1  Hilton,  45). 

ft.  Where  an  answer  is  defective  the  justice  should  allow  it  to  be  amended 
(Smith  v.  Mitten,  18  How.  825) ;  and  an  additional  defense  may  be  interposed 
(Cohin  v.  Cormn,  15  Wend.  557),  but  not  on  the  trial  (Tattersall  v.  Hass,  1  Hil- 
ton, 66). 

i  A  justice  of  the  peace  cannot  amend  a  summons  after  service,  by  correct- 
ing the  name  of  a  delendant  therein,  when  such  defendant  does  not  appear 
(ffoffman  v.  Fieh,  18  Abb.  76) ;  or  by  striking  out  a  defendant  (Oilmore  v.  Jacobs, 
48  Barb.  886) ;  but  he  may,  where  the  parties  appear  and  do  not  move  to  dis- 
miss, amend  the  summons  by  correcting  the  date  (Bradbury  v.  Van  JSostrand,  45 
Barb.  194) ;  where,  on  the  return  day  of  a  summons,  the  justice  on  the  plain- 
tiff's motion  amended  the  sunmions  by  striking  out  the  name  of  one  of  the 
plaintifb  named  therein,  issue  was  joined  and  the  cause  a<^oumed.  On  the 
adjournment  day  a  motion  was  made,  on  the  part  of  the  plaintiff,  to  have  the 
name  of  the  plaintiff,  which  had  been  previously  struck  out,  restored.  The 
motion  was  allowed,  and  the  plaintiff  obtained  judgment  The  supreme 
court  on  appeal  reversed  the  judgment,  on  theground  that  the  justice  ought 
not  to  have  allowed  the  restoration  (Oatte  v.  Ward,  17  Barb.  427). 

j.  A  justice  may  authorize  a  constable  to  amend  his  return  (Perry  v.  Ty- 
Jien,  22  Barb.  187). 
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a.  An  application  to  amend  is  addressed  to  the  discretion  of  the  court,  and 
though  a  justice  has  power  to  allow  amendments,  error  will  not  lie  from  a 
decision  refusing  an  application  to  amend  (  White  y,  Steveiuon,  4  Denio,  193); 
and  see  Sammis  y.  Brice^  id,  576);  or  that  ii\ju8tice  will  result  (TatUrtall  y. 
Bass,  1  Hilton,  56). 

Amendment  after  demurrer,  see  ante,  60,  h. 

h,  Tarlance. — A  recoyery  may  be  had  upon  a  quantum  nurui  t  for  work 
and  labor  proyed  to  haye  been  performed,  although  the  complaint  is  upon  a 
special  contract  only  which  is  not  put  in  eyidence,  proyided  the  case  is  sub- 
mitted without  objection  and  decided  apparently  with  the  whole  merits 
before  the  court  (Irvine  y.  WortendyJce,  2  E.  D.  Smith,  874).  And  a  plaintiff 
may  recoyer  on  a  complaint  simply  for  work  and  labor,  although  it  appears 
on  the  trial  that  a  special  contract  existed,  and  that  the  work  was  done  under 
it  {ffarrU  y.  Story,  id,  863).  After  taking  time  to  decide,  and  the  objection 
not  being  taken  by  the  defendant,  the  justice  cannot  giye  the  defend^mt 
judgment  on  account  of  the  yariance  {Shall  y.  Lathropj  3  Hill,  237).  Where 
the  defense  is  infancy,  the  plaintiff  may,  without  replying  or  amending  his 
his  complaint,  proye  the  making  of  a  new  promise  by  the  defendant  after  he 
attained  majority  {Hodges  y.  Hunt^  22  Barb.  150). 

e.  Plaintlflr  matt  prove  his  case. — Notwithstanding  that  the  de- 
fendant does  not  appear,  the  plaintiff,  to  entitle  him  to  a  judgment,  must  giye 
prima  fade  evidence  of  his  nght  to  recoyer,  which  must  in  case  of  appeal 
appear  by  the  return  (Alburtis  y.  M^C ready ^  2  E.  D.  Smith,  89  ;  Howark  y, 
Brown,  id.  247 ;  My  y.  G^Leary,  id,  855 ;  Perkins  y.  Stehbins,  29  Barb  523 ; 
Raymond  y.  Traffarn,  12  Abb.  52 ;  Armstrong  y.  Smith,  44  Barb.  128).  And 
if^  on  an  appeal  from  a  judgment  taken  in  the  absence  of  the  defendant,  it 
appear  that  the  eyidence  was  not,  prima  fade,  sufficient  to  support  the 
judgment,  the  appellate  court  will  reyerse  it  (Hotoard  y.  Brown,  2  E.  D.  Smith, 
247).  Although  the  plaintiff  cannot  recoyer  without  preying  his  case,  he 
need  not  disprove  any  defense  that  must  be  pleaded  to  be  made  available  to 
the  defendant  {Humphrey  y.  Persons,  23  Barb.  814).  Thus  if  the  action  is  to 
recoyer  for  a  cause  of  action  apparently  barred  by  the  statute  of  limitations^ 
the  plaintiff  need  not  show  that  the  statute  is  not,  in  fact,  a  bar  to  his  re- 
covery (id,).  But  where  the  defendant  did  not  deny  plaintiff ^s  claim,  but 
merely  alleged  a  set-off,  which  was  not  proved,  held  that  plaintiff  was  entitled 
to  judgment  without  proving  his  claim  {Gregory  y.  Drainer,  1  Abb.  209 ;  4  E. 
D.  Smith,  58).  Demands  contested  on  the  pleadings,  but  admitted  on  the 
trial,  are  "proved"  {StilwellY.  Staples,^  Abb.  865). 

a,  Takinir  Inquest. — ^The  justice  may  suspend  the  trial  of  a  cause  in 
progress  before  him,  in  order,  in  the  absence  of  the  defendant,  to  hear  the 
plaintiff ^s  evidence  and  render  judgment  {Beach  y.  M^Cann,  4  Abb.  18) ;  but 
whers  he  is  induced  to  do  this  by  statements  which  are  untrue,  that  de- 
fendant is  not  intending  to  appear,  Uie  judgment  rendered  by  him  in  favor  of 
the  plaintiff  will  be  reversed  {id.) . 

e.  'VTaiTer  of  Jury. — ^A  party  who  has  demanded  a  jury  may  waive  it 
(Ebsford  v.  Carter^  10  Abb.  452).  A  jury  may  be  waived  by  nonappearance 
on  the  adjournment  day,  or. by  failure  to  pay  jury  fees  in  due  season  {Kil- 
patrich  y.  Carr,  8  Abb.  117) ;  and  by  consent  a  cause  may  be  tried  by  a  jury 
of  less  than  six  jurors  {Carman  y.  Newell,  1  Denio,  25). 

/.  Where,  after  a  trial  by  a  jury  had  been  commenced  and  adjourned,  and 
on  the  adjournment  day  one  of  the  jurors  could  not  attend  by  reason  of  sick- 
ness, the  defendant  refused  to  proceed  to  try  before  the  remaining  ^Te  jurors, 
to  have  a  talesman  called,  to  have  a  new  venire  returnable  inunediately,  or  to 
take  an  a(^oumment  on  terms, — held,  the  justice  did  right  to  proceed  at  the 
plaintiff  ^s  instance  with  the  trial  without  a  jury  {Bahcoeky,  Hill,  85  Barb  52). 

g,  Tenlre. — A  venire  should  not  be  delivered  to  a  constable,  by  a  justice, 
until  the  parties  have  had  an  opportunity  to  object  {Rice  v.  Buchanan,  41 
Barb  147).  If  the  venire  is  not  returned  at  the  time  appointed,  another  should 
be  issued,  and  the  justice  cannot  proceed  to  try  wiuiout  a  jury  unless  the 
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jaiy  18  waired  (Elanchard  v.  ItiMey,  7  JohnB.  198 ;  Sebring  v.  Wheedon,  8  id. 
460).  Suppr^siiig  yenire  by  party  demanding  it,  held  a  waiver  of  a  jury 
(C^n  T.  iiny  fer,  19  Johns.  884). 

a.  Justice  a  niUieM.— On  a  party  making  an  affidavit  that  the  justice 
is  [1]  a  material  and  necessary  witness  for  him,  [2]  the  facts  he  expects  to 
prove  by  the  justice,  and  [8]  on  the  justice  being  satisfied  that  he  is  a  material 
witness,  the  action  is  to  be  discontinued  (Hopkins  v.  Cahrey^  24  Wend.  264 ; 
Ed  of  Excise  of  Saratoga  v.  Doherty,  19  How.  46 ;  Young  v.  Scott,  8  Hill,  82). 
The  justice  is  not  a  necessary  witness  when  the  facts  can  be  proved  otherwise 
than  by  calling  him  (Martha  v.  Walters,  2  Sand.  517),  or  if  the  opposite  party 
will  admit  the  facts  sought  to  be  proved  by  the  justice  ( Van  Be  Veer  v. 
S'antoHy  1  Cow.  81).  With  these  exceptions,  on  its  being  shown  that  the 
judge  is  a  material  and  necessary  witness,  he  cannot  re^se  to  dismiss  the 
cause,  on  the  ground  "  that  he  knows  nothing  material  between  the  parties, 
and  has  no  recollection  of  the  facts  the  defendant  alleges  he  expects  to 
prove  by  him"  (Hopltins  v.  Gabrey,  24  Wend.  264),  or  on  the  ground  that  **  he 
can  give  no  evidence  of  any  thing  except  what  appears  on  his  minutes^' 
{Broitn  V.  Brown,  2  E  D.  Smith,  164). 

h.  Objectioni  to  Jury. — Any  irregularity  in  summoning  the  jury  is 
ground  for  challenge  to  the  array,  and  must  be  made  in  the  firat  instance, 
or  it  comes  too  lat^  and  the  appellate  court  will  not  interfere  unless  in  a  case 
where  injustice  has  been  done  (Mayor  of  New  YorkY.  Mason,  1  Abb.  852 ;  4 
£  D  Smith,  142);  and  all  objection  to  the  qualification  of  a  juror  is  waived 
unless  the  objection  is  taken  on  the  trial  (Clark  v.  Vranken,  20  Barb.  278). 

e.  A  justice  cannot,  on  his  own  motion,  object  to  the  panel  and  iasue  a  new 
venire  {Cross  v.  Moulton,  15  Johns.  469),  but  he  may  on  his  own  motion  ex- 
clude a  drunken  man  from  the  jury  (Bullard  v.  Spoor,  2  Cow.  480). 

d.  It  is  good  cause  of  chaUenge  to  the  array  that  the  jury  was  summoned 
by  a  constable  who  appeared  for  either  party  V  TTa^ibtVu  v.  Weaver,  10  Johns. 
107). 

e.  An  alien  is  not  qualified  to  serve  as  a  juror  (Borst  v.  Beecker,  6  Johns. 

3S2) ;  nor  is  a  tenant  of  either  party  (ffathaway  v.  Eelmer,  25  Barb.  29);  nor 

one  who  has  not  the  '*  property  qualification ''  (Fenvnck  v.  Parker,  8  Code  R 

254).    The  fact  of  his  qualification  may  be  tried  by  examining  the  juror  him- 

■elf  (Ogden  v.  Parks,  16  Johns.  180). 

/.  Examtnatioii  of  ivltnesses. — ^A  justice  has  discretion  in  restricting 
a  party  from  a  frivolous  or  vexatious  examination  of  a  witness  (Peck  v.  Rich- 
mand,  2  E.  D.  Smith,  880) ;  and  as  to  permitting  leading  questions  (Seymour 
T.  Bradfield,  85  Barb.  49) ;  and  as  to  the  Order  of  proof  and  rebutting  testi- 
mony, and  as  to  recalling  a  witness  and  reopening  case  (Burch  v.  WestfaU, 
5  N.  Y.  L^.  Obs  178;  DunckU  v.  Kocker,  11  Barb.  887;  Breidert  v.  Vincent, 
1  E.  D.  Simth,  542 ;  Earpell  v.  Curtis,  id.  78 ;  Eeidenheimer  v.  Wilsm,  81 
Barb.  636) ;  and  as  to  striking  out  improper  answers  of  witnesses  (Budb  v. 
Waterbury,  18  Barb.  116);  and  the  iustice  is  to  judge  whether  a  witness  is 
o(Mnpetent  to  testify  as  an  expert,  but  his  judgment  in  this  respect  may  be 
reviewed  (Wiggins  v.  WaOaee,  19  Baib.  888). 

g.  A  justice  has  no  power  to  open  a  case  for  further  hearing  after  the  day 
of  trial  is  passed,  and  the  cause  nas  been  submitted  by  the  plaintiff,  and  the 
witnesses  have  departed  (Harden  v.  Woodside,  2  E.  D.  Smith,  87  ;  JJburtis  v. 
JPCready,  id.  89);  but  where,  after  the  parties  had  once  rested,  but  before 
the  caee  had  been  finally  submitted,  and  while  the  parties  and  their  witnesses 
were  all  present,  additional  evidence  was  admitted,  it  was  held  that  the 
admitting  of  such  evidence  rested  in  the  discretion  of  the  justice  (Harpell  v. 
Ourtie  Itd.'TH;  Pnkert  v.  Dexter,  12  Wend.  158).  After  motion  for  a  nonsuit, 
tiie  justice  may  refrise  to  admit  any  further  evidence  (Reed  v.  Barber,  8  Code 
Rep.  160);  but  if  a  defendant,  after  a  motion  for  a  nonsuit,  himself  supplies 
the  evidence  on  the  want  of  which  his  motion  was  founded,  he  cannot  after- 
ward have  a  reversal  upon  the  technical  ground  that  such  evidence  was  not 
before  the  court  when  the  nonsuit  was  asked  (Hyland  v.  Sherman,  2  £.  D. 
Smith,  235). 
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a.  Section  899  is  applicable  to  jnsticee'  courts  as  a  rv2d  of  evidence  (Fahn  y. 
Keese,  8  How.  841 ;  Gates  r.  Ward,  17  Barb.  437 ;  Collins  y.  Knapp,  18  id.  682 ; 
Pelham  y.  Bryant,  10  How.  60). 

5.  Where  a  witness  was  taken  sick  pending  bis  examination,  and  tbe  trial 
was  in  consequence  adjourned— on  tbe  adjournment  day  the  party  who  had 
called  tbe  witness  did  not  produce  him,  nor  excuse  his  non-appearance,  held 
that  the  justice  could  not  for  that  reason  strike  out  his  preyious  testimony. 
{Clements  y.  Benjamin,  12  Johns.  299). 

c.  If  a  witness  is  produced  and  sworn  before  a  justice,  it  is  immaterial  that 
a  written  statement  prepared  by  him  out  of  court  is  receiyed  as  his  testimony 
{Wemn  y.  Chamberlain,  3  N.  Y.  331). 

d.  NonBUlt. — A  justice  may  nonsuit  tbe  plaintiff  {Clements  y.  Benjamin, 
12  Johns.  299).  But  except  where  plaintiff  does  not  appear  to  bear  yerdict 
{Dovglass  y.  Blachman,  14  Barb.  881).  not  after  the  case  has  been  submitted 
to  the  jury  or  after  tbe  cause  has  been  submitted  or  the  justice  takes  time  to 
consider  {Young  y.  Huhbell,  8  Johns.  480;  Elwell  y.  McQueen  10  Wend.  620; 
Shall  y.  Lathrop,  8  Hill,  237 ;  Bess  y.  Beehnan^  11  Johns.  511 ;  Young^  y.  Ram- 
mell,  5  Hill,  60 ;  Peters  y.  Dwssy,  8  E.  D.  Smith,  115);  unless  by  stipulation 
of  the  parties  (Smith  y.  Compton,  20  Barb.  262). 

e.  Cliarglnir  Jury. — Tbe  lustice  may  instruct  the  jury  as  to  the  law,  or 
leaye  them  to  find  a  yerdict  without  instructions.  If  he  does  not  instruct 
them,  they  are  judges  of  law  and  fact,  if  he  wrongly  instructs  them,  it  is 
ground  for  reyersal  {Trustees  ofPennYan  y.  Thorne,  6  Hill,  826;  Chapman  y. 
Fuller,  7  Barb.  70;  Delaney  y.  NagU,  16  id,  96;  Stroud  y.  Butler,  18  id,  827; 
Pettit  y.  Ide,  12  Abb.  44). 

/.  Deliberation  of  Jury.— By  consent  the  jury  may  retire  without 
any  one  to  attend  them  {TiMer  y.  Hewitt,  11  Johns.  184).  But  if  any  one  is 
sworn  to  attend  them  he  must  be  a  constable  {StaUy  y.  Barhite,  2  Cal  221); 
and  this,  too,  whether  the  jury  retire  or  are  left  in  the  court  room  to  deliberate 
{Douglas  y.  Blachman,  14  Barb.  881).  That  the  constable  attending  the  jury 
acted  as  counsel  for  one  of  the  parties,  is  not  error,  if  the  other  party  did  not 
object  {Tallman  y.  Woodworih,  2  Johns.  885).  Error  in  the  oath  administered 
to  the  person  attending  the  jury  held  ground  for  reyersal  {Bay,  y.  Wither,  3 
Cai.  134;  Herrich  y.  Bedford,  8  id,  140). 

g.  After  the  jury  haye  retired,  it  is  error  for  tbe  justice,  unless  with  tbe  co^- 
sent  of  the  parties,  to  answer  inquiries  put  by  the  jury  {Bunn  y.  Croul,  10 
Johns.  289;  Taylor  y.  Betsford,  18  id.  487;  Moody  y,  Pomeroy,  4  Denio,  115), 
or  to  giye  them  bis  minutes  {Ntil  y.  Abel,  24  Wend.  185),  or  to  enter  the  jury 
room,  without  answering  any  questions  {Benson  y.  CU^rJc,  1  Cow.  268 ;  but  see 
Thayer  y.  Van  Vleet,  5  Johns.  Ill);  consent  to  the  justice  entering  the  jury 
room  is  not  implied  by  the  parties  failing  to  object  {Moody  y.  Pomeroy,  4  Denio, 
115,  citing  18  Johns.  487 ;  1  Hill,  61 ;  7  Johns  200 ;  18  Wend.  274).  By  con- 
sent of  parties,  the  justice  after  the  jury  haye  retired  may  re-examine  a  witness 
before  them  {Brown  y.  Cou>ell,  12  Johns.  884 ;  Keeler  y.  Lockwood,  Hill  and  Den. 
Sup.  187);  read  testimony  to  them  {Hancock  y.  Salmon,  8  Barb.  664 ;  Whitney 
y.  Crim,  1  Hill,  61);  and  a  consent  that  justice  may  enter  tbe  jury  room  im- 
plies a  consentvto  read  testimony  {id^;  so  where  the  jury  desired  to  examine  a 
witness  ftirther,  the  defendant  objected,  but  the  justice  permitted  the  examina- 
tion, and  the  defendant  heard  all  that  transpired, — held  no  ground  for  reyersal 
{Bogers  y.  Moulthrop,  13  Wend.  274);  nor  is  it  ground  for  reyersal  that  the 
constable  attending  the  jury  urged  them  to  giye  the  yerdict  as  it  was  giyen 
{Baker  y.  Simmons,  29  Barb.  198).  But  furnishing  the  jiuy  with  the  minutes 
of  the  testimony  taken  by  the  counsel  of  the  preyailins  party,  is  ground  for 
reyersal  {Durfee  y.  Eoeland,  8  Barb.  46).  Circulating  spirituous  liquors  among 
a  jury,  eyen  with  consent  of  parties,  is  ground  for  reyersal  {Kellogg  y,  Wildtr,  16 
Johns.  456 ;  Bose  y.  Smith,  4  Cow.  17),  but  not  if  done  during  a  suspension  of 
tbe  trial  {Dennison  y.  Collins,  1  Cow.  111). 

h,  Yerdict* — It  is  error  to  receiye  a  yerdict  if  no  one  is  present  on  behalf 
of  the  plaintiff.    He  should  be  caUed  when  the  jury  are  prepared  to  render 
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their  verdict,  and  if  he  does  not  appear  a  judgment  of  nonsuit  may  be  entered 
{Dovglatg  y.  Blcuhman^  14  Barb.  381).  If  the  plaintiff  is  present,  and  is  called 
when  the  Jury  render  their  verdict,  no  one  appearing  and  answering  ibr  him 
will  not  Yitiate  the  judgment  {MeEachron  r.  Randies^  84  Barb.  301);  and  judg- 
ment will  not  be  reversed  because  the  return  omits  to  state  that  the  plaintiff 
was  called  when  the  jury  came  into  court  to  render  their  verdict  (  Warring  v. 
Loom\9^  4  Barb.  485).  The  verdict  may  be  received  on  Sunday  {Houghtaling 
Y.  (hhom^  15  Johns.  119).  There  cannot  be  a  special  verdict  (  Wylie  v.  Hyde^ 
18  Johns.  249).  Verdict  of  ^^no  cause  of  action''  is  a  verdict  for  defendant 
{Feller  v.  MuUiner^  2  Johns.  181);  and  a  verdict  for  defendant  for  six  cents  dam- 
Kge&  and  six  cents  costs  is  a  verdict  for  defendant  (Goodenow  v.  IVavia^  3 
Johns.  427).  A  verdict  for  plaintiff  for  $10  and  interest  from  a  day  specified 
is  sufficient;  the  justice  may  compute  the  interest  (Page  v.  Cadyy  1  Cow.  115). 
A  verdict  for  ^  one  mill "  damages  is  a  nullity  {Brown  v.  Smithy  8  Cai.  81). 
The  jury  may  reconsider  their  verdict  before  it  is  entered  {Blaekleyy,  Sheldon^ 
7  Johns.  82).  The  verdict,  although  no  judgment  is  entered  on  it,  is  a  bar  to 
a  second  action  (Felter  v.  Mullinerj  2  Johns.  181 ;  Young  v.  Overacker,  id,  191 ; 
Sese  V.  Beekman^  Hid,  457).  The  jury  need  not  find  for  costs ;  they  follow 
of  course  (Brown  v.  Smithy  8  CaL  81 ;  Blake  v.  Millspavgh^  1  Johns.  316).  On 
a  conflict  of  evidence,  the  verdict  of  the*  jury  is  conclusive  (McDoruild  v.  Ed- 
gertan,  5  Barb.  560;  Bunehle  v.  Eocker^  Hid,  387;  Rogers  v.  Aclcerman^  22  id, 
184);  but  a  verdict  will  be  set  aside  that  has  no  evidence  to  support  it,  or  that 
is  contraiy  to  the  uncontradicted  testimony  in  the  case  {Rathbone  v.  Stanton^ 
6  Batb.  141 ;  JBink  v.  Shut,  21  Barb.  888). 

a.  Ihuiia|i;efl« — Where  the  jury  assess  damages  beyond  the  jurisdiction  of 
the  justice,  or  for  an  excessive  amount,  or  where  the  party  is  not  entitled  to 
any,  such  damages  or  the  excess  may  be  remitted  {Burger  v.  KortrigM,  4 
John&  414 ;  Cktrh  v.  Denure,  8  Denio,  819 ;  Barb  r  v.  Bote,  5  Hill,  76 ;  Fish 
V.  Ihdge^  4  Denio,  811 ;  Putnam  y.  Shelop,  12  Johns.  455)  ;  but  judgment  was 
reversed  for  excessive  damages  {Height  v.  Badgeley,  15  Barb.  499). 

&  IMsaireeineiit  of  JaiV* — Where  the  jury  do  not  agree,  the  parties 
may  waive  the  provisions  of  law  prescribing  the  time  within  which  a  venire 
for  a  second  jury  should  be  returnable  {Fiero  v.  ReynoldSy  20  Barb.  275). 

e.  Jodg^ent. — Where  the  trial  is  before  a  jury,  the  justice  should  ren- 
der judgment  and  .determine  the  amount  of  costs,  not  later  than  the  same  day 
on  whidi  the  verdict  is  rendered ;  otherwise  he  loses  jurisdiction  of  the  cause, 
and  iudgment  afterwards  rendered  is  void  {Sibley  v.  Howard,  3  Denio,  72 ; 
HdllY.  Tattle,  6  Hill,  48;  Beattie  v.  Qua,  15  Barb.  132);  and  where  the  trial 
is  without  a  jury,  the  justice  must  render  judgment  within  four  days,  or  the 
action  is  discontinued  (  Waterni  v.  Davie,  19  Wend.  371 ;  Young  v.  Rummell,  5 
Hill,  <K> ;  7  «2.  508 ;  Wiseman  v.  Panama  B.  R  Co.  1  Hilton,  800 ;  and  see 
Beidenheimer  v.  Wilsm,  31  Barb.  686 ;  Bloomer  v.  Merrill,  29  How.  259) ;  but  the 
partieB  may  by  stipulation  give  the  justice  more  than  four  days  to  render 
jnd^ent  (Bafn£$  v.  Badger,  41  Barb.  98).  If  the  fourth  day  is  a  Sunday, 
the  judgment  must  be  rendered  on  the  third  day  {Bisaell  v.  Bissell,  11  Barb. 
96).  'Aejudgmentmust  be  declared  by  some  official  act;  deciding  in  the 
mind  is  not  simcient  {Stephens  v.  Santee,  51  Barb.  582 ;  Seaman  v.  Ward,  1 
HHton,  52) ;  but  making  a  memorandum  on  the  papers  is  sufficient  ( Walrod 
V.  Shuier,  2  K.  Y.  184^, 

dw  Judgment  may  oe  rendered  on  a  Saturday  against  a  seventh-day  Bap- 
tist (MoMm  V.  Annas,  1  Denio,  204) ;  and  a  judgment  may  be  rendered  on  the 
day  of  a  general  election  in  a  cause  subndtted  on  &  previous  day  {Rice  v.  Mead, 
22  How.  445 ;  see  The  People  v.  Schwartz,  8  Abb.  N.  S  395)  ;  but  judgment  can- 
not be  entered  on  a  Sundiay  {Houghtaling  v.  O-bom,  15  Johns.  119>. 

«.  A  justice  cannot  decide  a  case  on  his  own  knowledge  {Burlingham  v. 
Deyer^  2  Johns.  189 :  Rosekrans  v.  Van  Antwerp,  4  id,  228 ;  Blanehard  v.  Rich' 
lep.  7  id,  198;  and  see  Reed  v.  Gillet,  12  id,  296;  Locke  v.  Smith,  10  id.  250 ; 
Wheeler  v  Limpman,  14  id,  481 ;  Green  v.  Angd,  IZid,  469 ;  Sprague  v.  Shed, 
9  id,  140;  Cornell  v.  MouIUm,  8  Denio,  12 ;  McAllister  v.  Sexton,  4  E.  D.  Smith, 
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41),  nor  be  examined  as  a  witness  unless  by  consent  (Perry  y.  Wefftnan,  1 
Johns.  520 ;  Lawrence  y.  Hovghton^  6  u2.  120 ;  Cobb  y.  Curtis^  8  id,  470).  He 
cannot  find  the  amount  of  damage  on  a  mere  estimate  {Ely  y.  O^Leary^  2  £.  D. 
Smith,  855 ;  Fox  y.  Decker^  3  id.  160 ;  and  see  Frentits  y.  Sprague,  1  Hilton, 
428). 

a.  The  judgment  should  specify  that  it  was  made  ^^  on  hearing  the  ^roo& 
and  allegations  '^  (Stocking  y.  Driggs,  2  Cai.  96) ;  and  if  intelligible  will  not  be 
yitiated  by  mispelling  (Jaekaon  y.  Browner^  7  Wend.  888).  Judgment  in  case 
of  ^*  willful  trespass  *'  for  three  dollars,  with  **  treble  damages/'  making  fiye 
dollars,  held  good  (Tifft  y.  Culver ^  8  Hill,  180).  A  judgment  ^^  for  damages 
with  costs  $2.74,''  was  affirmed  on  appeal  (Slaman  y.  Buckley,  29  Barb.  289). 

h.  Section  186  of  the  Code  hsld  not  to  apply  to  justices'  courts  (Perkins  y. 
Biehmondy  17  How.  809).  On  a  trial  without  a  jury,  the  justice  may,  at  the 
close  of  plaintiff's  case,  discharge  one  of  several  defendants,  but  should  not 
enter  judgment  until  the  trial  is  finished  (Moon  y.  Eldred^  8  Hill,  104;  Fenn, 
y.  Timpeon,  4  E.  D.  Smith,  276).  On  a  suit  commenced  by  warrant  against 
two,  if  only  one  appears,  judgment  cannot  be  giyen  against  both  (Richards  y. 
W<dton^  12  Johns.  484).  Where  in  a  suit  by  summons  against  two,  one  only 
appeared,  and  without  authority  confessed  judgment  against  both,  held  bind- 
ing on  the  other  until  reyersed  (IngnUs  y.  Spragus,  10  Wend.  672). 

c.  A  judgment*where  the  justice  has  jurisdiction  cannot  be  attacked  coUat- 
erally  (  Weuon  y.  Chamberlain,  8  N.  Y.  88 1 ;  Skinnion  y.  Eelly,  18  N.  Y.  855 ; 
Bromley  y.  Smith,  2  Hill,  617 ;  Groff  y.  Criswold,  1  Denio,  482).  Although  it 
be  yoidable  for  irregularities,  it  will  uphold  a  judgment  giyen  upon  it  in  a 
suit  commenced  thereon  (Humphrey  y.  Persons,  28  Barb.  814). 

d.  The  fact  that  a  justice^s  judgment  on  which  an  action  is  brought  was 
recoyered  more  than  six  years  before  suit  commenced,  is  no  cause  for  reyersing 
a  judgment  giyen  upon  it,  where  the  defendant  did  not  appear  in  the  latter 
suit,  and  plead  the  statute  of  limitations  (Humphrey  y.  Persons,  28  Barb.  818). 

e.  A  judgment  once  entered,  the  power  of  the  justice  ceases ;  he  cannot 
open  or  alter  his  judgment,  eyen  though  it  be  entered  by  inadyertence  for  a 
wrong  amount  (Hardy  y.  Seelye,  8  Abb.  108 ;  Seranton  y.  Levy,  4:  id.  21;  Camp  y. 
Stewart,  2  E.  D.  Smith,  89;  Davehy  y.  Brown,  41  Barb  665 ;  Sperry  y.  Major ^ 
1  id,  861 ;  The  People  y.  Delaware  Com.  Pleas,  18  Wend.  658 ;  McOuinty  y. 
Herrick,  5  Wend.  240).  Relief  firom  such  a  judgment  can  only  be  obtained 
by  an  appeal  from  the  judgment  (Donnell  y.  Cornell,  1  Code  Rep.  N.  S.  288). 

f.  Semble,  The  judgment  of  a  justice  recoyered  since  the  code  took  effect 
remains  in  force  for  twenty  years  (Nichols  y.  Atwood,  16  How.  475 ;  and  see  § 
68,  post,  and  note). 

g.  A  justice's  judgment  is  a  specialty  (James  y  Henry,  16  Johns.  288 ; 
Witherwax  y.  Averell,  6  Cow.  589).  Parol  eyidence  is  inadmiesable  to  con- 
tradict the  docket  of  a  justice  (Smith  y.  Compton,  20  Barb.  262;  ^t^  y.  Tot- 
man,  8  id.  594). 

h.  The  omission  of  a  justice  of  the  peace  to  keep  his  docket  in  the  manner 
prescribed  by  law,  or  to  deposit  such  docket  with  tiie  clerk  of  the  town,  on 
his  remoying  therefrom,  will  not  effect  the  yalidity  of  the  judgment  (Humph- 
rey y.  Persons,  28  Barb.  818 ;  Carshore  y.  Huyek,  6  Barb.  688 ;  Baker  y.  Brint- 
rall,  6  Abb.  N.  S.  258). 

i.  Costs. — ^Eyery  judgment  to  be  with  costs  of  suit,  but  the  whole  amount  of 
the  items  of  such  costs  to  he  included  in  the  entry  of  judgment,  except  charges  for 
the  attendance  of  witnesses  from  another  county,  shaU  not  m  any  case  exceed 
$5,  unless  such  suit  has  been  a4Joumed  more  than  once  at  the  request  and  on 
the  motion  of  the  losing  party :  and  in  such  cases  the  costs  of  such  additional 
adjournment  may  be  included  in  the  entry  of  judgment.  And  in  all  cases  in. 
which  an  issue  is  joined  and  trial  had  and  the  damages  recoyered  exceed  $50, 
or  where  the  plaintiff's  claim  in  the  complaint  exceeded  $50  and  the  defend- 
ant recoyers  judgment,  the  preyailing  party  shall  be  entitled  to  costs  not  ex- 
ceeding $10,  exclusiye  of  witness'  fees  (Laws  1866,  ch.  692,  g  2).  This  law 
also  prescribes  the  fees  of  justices,  constables,  jurors,  and  witnesses.  The  fees 
of  constables  were  increased  (2  Laws  1869,  ch.  820,  p.  1904). 
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a.  fixeeotion* — ^The  execution  is  in  all  cases  to  be  retumable  in  sixty 
days  (Band^  ▼.  Burlty^  15  Barb.  604) ;  but  it  is  no  sufficient  objection  to  an 
execntion  that  it  calls  for  its  return  **  %Diih%n  iixty  days "  {Price  y.  Shipps,  16 
Barb.  585) ;  it  should  be  afl^st  personal  properly  only  (FUher  y.  Saffina,  1  £. 
D.  Smith,  612).  No  time  K>r  the  rutum  need  be  inserted,  and  if  inserted,  may 
be  treated  as  surplusage.  The  issuing  and  renewal  of  an  execution  probably 
ought  to  be  considered  the  same  thing;  and  regularly  neither  can  be  done 
after  fiye  years  from  the  entry  of  the  judgment  (morse  y.  Gould^  11  N.  T.  285 ; 
Bates  y.  James.  3  Duer,  45).  After  a  transcript  of  a  judgment  has  been  filed 
in  the  office  of  the  county  clerk,  the  rules  which  goyem  the  issuing  execution 
upon  it  (except  as  ^)eciaUy  proyided)  are  those  which  apply  to  the  common 
pleas  (Ginoehio  y.  Figari,  2  Abb.  185).  An  attomey-at-law  may  issue  an  ex- 
ecution in  such  a  case  (Simpkins  y.  Page,  1  Code  R  107 ;  Brush  y.  Lee,  1 
Trans.  App.  66  ;  84  How.  283). 

h.  Reneival  of  execution. — An  execution  may  be  renewed  (Laws  of 
1857,  ch.  512),  without  a  return  of  no  goods  endorsed  thereon  (Wiekham  y. 
MiUer,  12  Johns.  820) ;  and  this  without  any  written  return,  and  after  the 
return  day,  and  repeatedly  {Visger  y.  Ward,  1  Wend.  551 ;  TJie  People  y.  Hop- 
son,  1  Denio,  574). 

e.  SadsflusUon. — ^A  mere  leyy  is  not  a  satisfaction  of  a  judgment  (see 
Chapman  y.  Ftdler,  7  Barb.  70).  Payment  of  a  judgment,  the  judgment  cred- 
itor not  forbidding,  may  be  made  to  the  justice  (Dexter  y.  Breat,  16  Barb.  837). 

d.  Compelling  execution. — ^A  mandamus  lies  to  compel  the  iasaing 
an  execntion  (The  People  y.  GUrh  of  Ma/rine  Court,  8  Abb.  309). 

e.  Amending  retom. — ^A  constable  haying  returned  an  execution  satis- 
fied by  sale,  cannot  afterwards  annul  that  return  by  a  supplementary  indorse- 
ment on  the  execution  (Boss  y.  Blcks,  11  Barb.  481). 

/.  C^nCempU. — ^A  justice  of  the  peace  may  punish  a  defaulting  witness 
or  juror,  after  the  suit  in  which  the  derault  occurred  is  terminated  (BdtMns  y. 
Qorham,  25  N.  Y.  588;  26  Barb.  586). 

g.  The  application  for  an  attachment  against  a  witness  for  non-attendance 
may  be  based  on  an  oral  oath  mthout  toriting  (Baker  y.  WiUiams,  12  Barb. 
527). 


TITLE   Vn. 
Cf  Justices^  and  other  Inferior  Courts  m  Cities. 

Chaftieb  L  Marine  court  in  New  York  city. 

n.  Justices*  courts  in  New  York  city. 

in.  Justices'  courts  in  cities. 

lY.  GeDeral  proyisions. 

Chapter  I. 

Marine  Cawrt  of  New  York  City. 
Section  65  abrogated  by  subsequent  laws. 

Chapter  II. 

Justices^  Court  in  New  York  CHy. 

§  116.  (Am'd  1870.)  Lo/ndlord proceedings.  Stenographer.  Trial 
fee. 

The  district  courts  of  the  city  of  New  York  shall  have  such 
jurisdiction  as  is  provided  by  special  statutes;  and  proceedings 
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under  article  two,  of  title  ten,  of  chapter  eight,  of  part  three,  of  the 
Eeviflod  Statutes,  may  be  had  before  any  justice  of  such  courts, 
without  regard  to  the  district  in  which  the  premises  are  situated; 
and  the  affidavits  used  in  such  proceedings  may  be  taken  before 
any  officer  authorized  bylaw  to  take  affidavits ;  and  the  justices  of 
the  district  courts  of  the  city  of  New  York  are  hereby  respectively 
authorized  to  appoint  a  stenographer  in  their  several  courts,  whose 
duty  it  shall  be  to  take  full  stenographic  notes  of  all  proceedings 
in  trials  had  therein ;  he  shall  hold  his  office  during  the  pleasure 
of  the  justice  of  the  court,  and  shall  receive  a  salary  of  two  thousand 
dollars  per  annum  out  of  the  city  treasury.  The  clerks  of  the  said 
district  courts  shall  collect,  in  all  cases  in  which  a  trial  is  had, 
the  sum  of  one  dollar,  in  addition  to  the  other  fees  authorized  by 
law,  and  shall  pay  the  same  into  the  city  treasury  in  like  manner 
with  other  fees  collected  by  them. 

Chapter  III. 

TJie  JvAtice^  Courts  of  Cities. 

§  67»  Jy/risdiction, 

The  justices'  courts  of  cities  shall  have  jurisdiction  in  the  fol- 
lowing cases,  and  no  other : — 

1.  In  actions  similar  to  those  in  which  justices  of  the  peace 
have  jurisdiction,  as  provided  by  sections  68  and  54. 

3.  In  an  action  upon  the  charter  or  by-laws  of  the  corporations 
of  their  respective  cities,  where  the  penalty  or  forfeiture  shall  not 
exceed  one  hundred  dollars. 

Chapteb  IV. 

OenerdL  JProvisions. 

§  68.  (Am'd  1849, 1861.)    Sections  55  and  64  applied. 

The  provisions  of  sections  66  to  64,  both  inclusive,  relating  to 
forms  of  action,  to  pleadings,  to  the  times  of  commencing  actions, 
to  the  rules  of  evidence,  to  filing  and  docketing  transcripts  of  judg- 
ments, to  their  effect  and  the  mode  of  enforcing  them,  and  to  pro- 
ceedings where  title  to  real  property  shall  come  in  question,  shall 
apply  to  the  courts  embraced  in  this  title ;  except  that  after  the 
discontinuance  of  the  actions  in  the  inferior  court,  upon  an  answer 
of  title,  the  new  action  may  be  brought  either  in  the  supreme 
oourt,  or  in  any  other  court  having  jurisdiction  thereof;  and  ex- 
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cept,  also,  that  in  the  city  and  county  of  New  York,  a  judgment 
for  twenty-five  dollars  or  over,  exclusive  of  costs,  the  transcript 
whereof  is  docketed  in  the  office  of  the  clerk  of  that  county,  shall 
have  the  same  effSect  as  a  lien  and  be  enforced  in  the  same  manner 
as,  and  be  deemed,  a  judgment  of  the  court  of  common  pleas  for 
the  city  and  county  of  New  York. 

a.  Justice  to  giwe  transcript. — The  justice  is  bound  to  give  a  trans- 
cript on  demand  to  any  party  inter^ted  in  the  judgment,  and  on  being  paid 
for  such  transcript  (Laws  1841,  p.  1 14).  If  he  refus^  a  mandamus  wiU  he  to 
compel  the  delivery  of  the  transcript  (8  Cow.  138).  The  filing  a  transcript  de- 
priyes  the  justice  of  any  f\irther  control  over  the  judgment  {lU  Sholts,  2  Cow. 
506).  The  transcript  may  be  made  after  the  expiration  of  the  justice's  term  of 
office  {Maynard  y.  Thompson.  8  Wend.  893) ;  audit  need  not  show  jurisdiction 
on  its  face  {Jaekton  y.  BowUmd,  6  Wend.  666;  Jackson  y.  Jones^  9  Cow.  182; 
10  Cow.  283).  It  may  by  order  be  filed  nunc  pro  tunc  (Roth  y.  ScMoss,  6  Barb. 
880).  It  need  not  show  the  proceeding  to  giye  jurisdiction,  in  order  to  au- 
thorize it  to  be  filed  and  docketed  {Dickinson  y.  Smith,  25  Barb.  102). 

h.  lAen  of  Judgment. — ^The  lien  of  a  justice's  judgment,  of  which  a 
transcript  was  filed,  and  docketed  with  the  county  clerk,  pursuant  to  2  R  S. 
247,  §  128,  continued  a  lien  against  the  defendant  for  twenty  years  (WaUermire 
T.  WcMtoeer,  14  N.  Y.  16).  As  to  judgments  recoyered  since  the  code  took  ef- 
fect (see  MchoU  y.  AUwood,  16  How.  475 ;  Young  y.  Beimery  4  Barb.  442 ;  Gel- 
ler  y.  Bbyt,  7  How.  265).  lien  not  afiected  by  certain  errors  in  transcript 
{Sears  y.  Bwvham,  17  N.  Y.  445). 

c.  After  filing  transcripts  of  judgment  of  a  justice's  court,  the  county  court 
has  such  a  control  oyer  the  judgments  as  to  enable  it  to  order  set-off  between 
them  (Boffdeny,  McDermoU^  9  Abb.  14 ;  and  see  Lyon  y.  Mcmty^  18  How.  267 ; 
10  Abb.  387;  32  Barb  51),  but  cannot  yacate  the  judgment  on  motion  (MoHin 
T.  Mayor  ofJi.T.20  How.  86). 

d.  Filing  transcripts  for  less  than  %25:  see  Candeey,  Oundelsheimer,  17 
How.  484;  8  Abb.  485  disapproyed,  Vulteey.  Whiteheady  2  Hilton,  596;  Butts 
y.  DieksMon,  12  Abb.  60;  Anon.  32  Barb.  201. 
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X.  Costs. 

XL  Appeals. 

XTL  MisGBLLAireouB  Pbocbbdinos. 

XITT.  Actions  in  Pabticulab  Casbb. 

XIY.  Pboyisions  Rblatino  to  Ezibtino  Suits. 

XY.  Genebal  Pboyisions. 

TITLE   L 

FoTTn,  of  Civil  Actions. 

Section  69.  Distinction  between  actions  and  suits  abolished. 

70.  Parties  how  designated. 

71.  Actions  on  judgments. 

72.  Feigned  issues  abolished. 

§  60«  (Am'd  1849).  Distinction  hetween  actions  and  suits 
abolished. 

The  distinction  between  actions  at  law  and  suits  in  eqnity,  and 
the  forms  of  all  such  actions  and  suits,  heretofore  existing,  are 
abolished;  and  there  shall  be  in  this  State,  hereafter,  but  one 
form  of  action  for  the  enforcement  or  protection  of  private  rights 
and  the  redress  of  priyate  wrongs,  which  shall  be  denominated  a 
civil  action. 

See  note  in  the  8th  edition  of  this  work. 


§  70.    (Am'd  1849.)   Parties  how  designated. 
In  such  action,  the  party  complaining  shall  be  known  as  the 
plaintiff,  and  the  adverse  partj  as  the  defendant. 


§  71.]  ACTIONS  ON  JUDGMENTS.  71 

§  71.    Actions  an  judgments. 

No  action  shall  be  brought  npon  a  jndgment  rendered  in  any 
court  of  this  State,  except  a  court  of  a  justice  of  the  peace,  be- 
tween the  same  parties,  without  leave  of  the  court  for  good  cause 
shown,  on  notice  to  the  adverse  party;-  and  no  action  on  a  judg- 
ment rendered  by  a  justice  of  the  peace,  shall  be  brought  in  the 
same  county  within  five  years  after  its  rendition,  except  in  case  of 
his  death,  resignation,  incapacity  to  act,  or  removal  from  the 
county,  or  that  the  process  was  not  personally  served  on  the  de- 
fendant, or  on  all  the  defendants,  or  in  case  of  the  death  of  some 
of  the  parties,  or  where  the  docket  or  record  of  such  judgment  is 
or  shall  have  been  lost  or  destroyed. 

a.  Action  on  Judgment. — An  action  cannot  be  brought  upon  a  judg- 
ment of  a  district  court,  or  the  marine  court  of  the  city  of  New  York,  between 
the  msnu  partieij  without  leave  of  the  court  {Thampwn  v.  BtutpJun^  2  E.  D. 
Smith,  527 ;  MUU  v.  Wifuhw,  id.  18).  But  an  executor  or  administrator  of  a 
deceased  judgment  creditor  (  WhuUr  v.  Dakin^  12  How.  587),  or  a  bona  fide 
aangnee  of  a  judgment  may  sue  upon  the  judgment  without  leave  (Tuffts  v. 
BraUUd^  1  Abb.  84;  4  Duer,  607;  Kopper  v.  Bmoe,  2  Hilton,  69);  anA  an 
action  in  the  nature  of  a  creditor's  bill  may  be  brought  without  tiie  leave  of 
the  court  first  obtained  (Oatlin  v.  Doughty^  12  How.  457 ;  Quicks,  Keeler,  2 
Sand.  231 ;  Dmiham  y.  Nichohcn^  2  Sand.  636).  Where  a  justice's  judf^ent 
is  docketed  in  the  county  court,  no  action  can  be  brought  thereon  without 
leave  of  the  county  court  {Lyon  v.  Manley,  82  Barb.  61 ;  10  Abb.  837 ;  18 
How.  267)  A  proceeding  under  section  875  is  not  an  action  on  the  judg- 
ment {Dean  v.  Eldridgey  29  How.  218 ;  Prince  v.  Cujtu^  7  Rob.  76 ;  Laney. 
Salter^  4  Rob.  239).  A  defendant  may,  without  leave  of  the  court,  by  answer, 
and  as  a  set-off  or  counterclaim,  rely  on  a  judgment  in  his  favor  against  the 
plaintiff  (  Welle  y.  Henshato^  3  Bosw.  625),  especially  if  he  be  an  assignee  of  the 
judgment  (Clark  y.  Story,  29  Barb.  295). 

5.  In  an  action  in  a  justice^s  court  on  a  judgment,  the  complaint  showed 
that  the  judgment  had  been  docketed  with  the  county  clerk.  The  answer 
was  that  flie  action  could  not  be  maintained,  because  no  action  could  be 
maintained  on  a  judgment  of  the  county  court ;  held  a  sufficient  statement  of 
the  objection  that  leave  of  the  court  was  necessaiy  (Lyon  v.  Mauley,  10  Abb. 
837;  82  Bart).  51 ;  18  How.  267). 

e.  No  action  can  be  maintained  on  a  judgment  for  want  of  an  answer 
obtained  on  a  seryioe  of  tl#  summons  by  publication  (Force  v.  Oower,  28 
How.  294 ;  Kane  v.  Cook,  8  CaL  449 ;  and  see  FUke  v.  Anderson,  83  Barb.  71 ; 
12  Abb.  8). 

d.  This  section  applies  to  judgments  rendered  before  the  code  took  effect 
(Fineh  v.  Carpenter,  6  Abb.  225). 

e.  Brin^g  an  action  on  a  judgment  without  leave  is  an  irregularity,  which 
may  be  waived  by  the  defendant  not  objecting  in  time  or  otherwise  (Lane  v. 
Salter^  4  Rob.  239).  The  proper  remedy,  where  an  action  is  brought  upon  a 
judgment  without  leave,  in  a  case  where  leave  is  necessary,  is  by  motion  to 
set  aside  tbe  summons  and  complaint  (vi.  Fineh  v.  Carpenter,  5  Abb.  225).  On 
such  a  motion,  leave  to  sue  should  not  be  granted  nune  pro  tunc,  but  the 
plaintiff  should  be  left  to  a  motion  (id  ) 

/.  Joint  stock  comiMinles. — ^As  to  actions  on  judgments  against  joint 
stock  companies  or  associations,  see  laws  1858,  p.  283.  The  members  of  a 
joint  stock  company  cannot  be  sued  as  such,  until  after  suit  against  the 
company  as  prescribed  by  statute,  and  a  judgment  and  an  ejcecution  returned 
unsatisfied  (Hobine  v.  WelU,  26  Barb.  15 ;  VanderbiU  v.  Garrison,  3  Abb.  861). 


72  LIMITATION.  [§§72,  73. 

§  73.  Feigned  isatces  abolished. 

Feigned  issues  are  abolished ;  and  instead  thereof,  in  the  cases 
where  the  power  now  exists  to  order  a  feigned  issue,  or  when  a 
question  of  fact,  not  put  in  issue  by  the  pleadings,  is  to  be  tried 
by  a  jury,  an  order  for  the  trial  may  be  made,  stating  distinctly 
and  plainly  the  question  of  facts  to  be  tried  ;  and  such  order  shall 
be  the  only  authority  necessary  for  a  trial. 

a.  The  former  practice  on  feigned  issues  examined  {Snell  v.  Louehs,  12 
Barb.  385) ;  and  for  present  practice  see  Rale  83,  Supreme  Court 


TITLE  IL 

Time  of  commencing  civil  actions. 

Chafteb  I.  Actions  generaUy. 

n.  For  the  recovery  of  real  property. 

nL  Other  than  for  the  recovery  of  real  property. 

IV.  General  provisions. 

Chapter  I. 

Tifne  of  commencing  actions  in  general. 

Section  78.    Bepeal  of  existing  limitations. 

74.    Time  for  commencing  actions,  &c. 

§  73.    (Am'd  1849.)   Repeal  of  existing  limitations. 

The  provisions  contained  in  the  chapter  of  the  revised  stat- 
utes, entitled  "  Of  actions  and  the  times  of  commencing  them," 
are  repealed ;  and  the  provisions  of  this  title  are  substituted  in 
their  stecul.  This  title  shall  not  extend  to  actions  already  com- 
menced, or  to  cases  where  the  right  of  action  has  already  ac- 
crued ;  but  the  statutes  now  in  force  shall  be  applicable  to  such 
cases,  according  to  the  subject  of  the  action,  and  without  regard 
to  the  form. 

h.  When  limitation  eommencet. — ^In  computing  the  time  within 
which  an  action  is  to  be  commenced,  the  day  on  which  the  right  of  action  ac- 
cmed  is  to  be  excluded  {MeOraw  v.  WicUker^  2  Hilton,  404).  The  right  of  ac- 
tion for  non-acceptance  of  a  biU  of  exchanj^  accrues  from  the  non-acceptance 
(Whitehead  v.  Fafifcer,  9  M.  &  W.  508). 

e.  The  period  which  elapses  between  the  death  of  a  person,  and  the  grant- 
ing of  letters  testamentary  on  his  estate,  not  exceeding  six  months,  and  the 
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period  ofdz  months  after  such  letters  are  granted,  are  not  part  of  the  period 
of  limitation  {Coddington  y.  Camfepy  2  Hilton,  528). 

9.  In  an  action  against  surviving  partners  and  the  administratoTs  of  the 
deceased  partner,  the  eighteen  months  which  elapsed  after  the  death  of  their 
intestate,  is  not  as  against  the  defendants,  the  administrators  to  he  taken  into 
acooont  as  part  of  the  period  of  limitation  {Parker  v.  Jackion^  16  Barb.  84). 

b.  For  money  received  by  a  sheriff  in  an  action  to  foreclose  a  mortgage  or 
for  partition,  the  cause  of  action  begins  to  ran  when  the  sale  is  perfected  (  Fan 
Nat  V.  LoU,  16  Abb.  180 ;   Van  Tassel  v.  Van  TataeJ,  81  Barb.  489). 

e.  The  caose  of  action  against  a  factor  for  money  received  by  him,  does  not 
accme  mitil  a  demand  of  payment  (  Walden  v.  Orafts^  2  Abb.  801 ;  Baird  v. 
Foli^,  12Barb.  298). 

d.  Where  a  note  is  made  in  a  foreign  State,  by  residents  of  such  State,  paya- 
ble to  residents  of  this  State,  the  canse  of  action  on  snch  note  does  not  accrue 
until  the  makers  come  into  this  State  (Carpenfer  v.  WelUy  21  Barb.  598). 

e.  A  cause  of  action  for  extra  work  accrues  when  said  work  was  completed 
(Peek  T.  U.  S.  and  Liverpool  Mail  Skip  Co,  5  Bosw.  226). 

f.  There  is  no  statutory  limitation  of  the  time  within  which  a  mandamus 
may  be  obtained  {The  People  v.  Supervisors  of  W.  Chenter,  12  Barb.  446). 

^.  As  to  the  limitation  contained  in  the  ^'Act  to  provide  for  the  incorpora- 
tion  of  Insurance  companies,"  see  Howard  v.  Franklin  Ins,  Co.  9  How.  45. 

K  When  the  statute  begins  to  run  against  depositaries  of  moneys  {Payne 
V.  Givrdiner,  29  N.  Y.  146). 

i  A  condition  In  a  policy  of  insurance  that  no  suit  shall  be  brought  there- 
on, unless  commenced  within  six  months  next  after  any  loss,  is  binding  {Roach 
▼.  N.  F.  &  Erie  Ins.  Co,  80  N.  T.  546). 

j.  For  merchandise  sold  and  delivered,  but  not  furnished  under  any  ex- 
press agreonent,  the  statute  runs  from  the  delivery  {Turner  v.  Martin^  4  Rob. 
661). 

t.  To  redeem  from  mortgage  {Pedbody  v.  Roberts^  47  Barb.  92). 

/.  The  cause  of  action  of  one  in  possession  of  land  under  an  erroneous  deed 
which  he  has  an  equitable  right  to  have  corrected,  does  not  accrue  until  an  at- 
tempt 18  made  to  disturb  his  possession  {Bartlett  v.  Judd^  28  Barb.  268). 

m.  The  equitable  right  to  an  action  against  the  estate  of  a  deceased  partner 
of  a  firm,  where  the  surviving  partner  is  solvent  at  the  time  of  the  death  and 
then  becomes  insolvent,  accrues  at  the  time  the  survivor  becomes  insolvent, 
and  the  period  of  limitation  is  ten  years  {Bloodgood  v.  Bruen^  8  N.  T.  862). 

91.  Between  pledgor  and  pledgee,  a  cause  of  action  for  an  accounting  and 
redemption  of  a  pledge  accrues,  and  the  statute  of  limitations  attaches,  at  the 
time  when  the  pledgor  is  entitled  to  redeem  the  pledge  {Roberts  v.  SykeSj  8  Abb. 
845 ;  30  Barb.  178). 

o.  Jn  tai  action  by  a  subsequent  indorser  against  prior  indorsers  to  recover 
the  amount  paid  by  him  to  take  up  the  note,  the  cause  of  action  accrues  at  the 
time  of  paying  the  money,  not  when  the  note  fell  due  {Barker  v.  Cassidy^  16 
Barb.  177) ;  on  a  promissory  note,  payable  on  demand,  the  statute  of  limita- 
tions begins  to  run  from  its  date  {Howland  v.  Edmonds^  28  How.  152 ;  24  N. 
T.  307;  Eirst  v.  Brooks,  50  Barb.  884;  and  see  Bell  v.  Yates^  88  Barb.  627; 
Bowland  v.  CuykendaU,  40  Barb.  820;  Colgate  v.  Buckngham,  89  Barb.  177; 
SeotU  V.  SeovU,  48  Barb.  246  ;  see  Hope  Im.  Co.  v.  Taylor,  2  Rob.  279). 

p.  The  cause  of  action  by  a  surety  against  his  principal  for  money  paid  for 
him,  accrues  when  the  payment  is  actually  made  {Elwood  v.  Dirfendorf^  5 
Barb.  898). 

f  .  A  cause  of  action  cannot  accrue  untU  there  is  in  existence  some  one  ca- 
pable of  suing  or  at  least  some  one  to  be  sued  {Bucklin  v.  Ford,  5  Barb.  898). 
Thus,  where  A.  received  money  due  the  estate  of  B.  after  the  death  of  B.,  and 
before  letters  of  administration  of  his  estate  issued,  held  in  an  action  by  C.  the 
administrator  of  B.,  to  recover  such  money  of  A.,  that  the  statute  did  not 
oommaioe  to  run  until  letters  of  administration  issued  to  C.  {id^ 

r.  In  an  action  against  joint  debtors  commenced  by  service  of  the  summons 
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on  some  only  of  the  defendantB  before  the  statute  limitation  has  expired,  a 
defendant  not  served  until  ailer  such  limitation  has  expired  cannot  avail 
himself  of  the  statute  as  a  defense  (Whites  Rk  of  Buff  ah  v.  Ward,  35  Barb. 
687). 

a.  Statute  of  limitations  applies  to  surrogates^  courts  {Smith  v.  Bemington^ 
42  Barb.  75).  An  executor  cited  to  account  before  a  surrogate  may  avail 
himself  of  the  statute  of  limitations  in  bar  of  any  claim  presented  against  the 
estate,  in  the  same  manner  as  in  a  suit  at  law  or  in  equity  upon  such  claim. 
A  devise  of  real  estate  to  an  executor  for  the  payment  of  debts  generally,  not 
spedfyinff  particular  debts,  or  a  known  interest  given  to  an  executor  for  that 
purpose,  does  not  prevent  the  running  of  the  statute  of  limitations  against 
debts  which  were  due  prior  to  the  decease  of  the  testator  {Martin  v.  €h»ge,  0 
N.  Y.  898).  The  provisions  of  the  revised  statutes  barring  any  action  against 
the  estate  of  a  deceased  person,  not  sued  for  within  six  months  after  its  refeo- 
tion  by  the  executor,  &c.,  appues  to  proceedings  before  the  surrogate  as  well 
as  actions  at  law  {Barsahus  Com,  4  Abb.  185 ;  see  Laws  1868,  ch.  594). 

I.  A  foreign  corpwation  sued  in  this  State  cannot  avail  itself  of  the  statute 
of  limitations  (MaUory  v.  Tioga  B  B,Co.6  Abb.  N.  S.  420 ;  86  How.  202 ;  Olcott 
T.TiogaBR  Cfe.  20  N.  Y.  210 ;  and  see  Thompwny.  Tioga  B.  B  Co.  86  Barb. 
79). 

e.  The  lex  fori  governs  all  questions  arising  under  the  statute  of  limitations 
(Power  V.  SaMawaj/j  48  Barb.  214).  The  courts  of  this  State  do  not  notice  the 
statutes  of  limitation  of  other  States  (Carpenter  v.  WelU,  21  Barb.  595 ;  TouImv- 
don  V.  Laehenmeyery  6  Abb.  K  S.  215 ;  87  How.  145). 

d  A  right  of  dower  which  accrued  piior  to  the  revised  statutes  taking  ef- 
fect, is  not  affected  by  them  (Stewart  v.  Smithy  14  Abb.  75 ;  contra ^  Brewster  v. 
Brewster,  82  Barb.  428).  The  code  does  not  apply  to  causes  of  action  accrued 
prior  to  1  July,  1848  (film  Core  Mut.  Ins.  Co,  v.  Earrold,  20  Barb.  298). 

e.  Where  a  right  or  action  had  accrued  previous  to  the  code,  and  the  debtor 
after  the  debt  b^ame  due  departed  from  the  State,  and  resided  out  of  it  for 
different  periods  during  a  series  of  years,  the  successive  absences  are  to  be 
aggregated  in  computing  the  time,  for  the  purpose  of  ascertaining  whether  the 
demand  is  bsrred  by  the  statute  (Berrien  v.  Wright,  26  Barb.  208 ;  see  post, 
§  100,  and  note). 

/.  The  presumption  of  payment,  arising  under  the  statute  of  limitations, 
from  lapse  of  time,  is  not  tnat  the  payment  was  made  at  the  expiration  of  the 
time  fixed  by  the  statute  as  a  bar,  but  at  some  prior  indefinito  time,  or  when 
the  obligation  became  due  (Mofrtin  v.  Q-age,  9  N.  Y.  898;  see  N,  Y,  Lfe  Ins,  Co. 
V.  Covert,  29  Barb.  486). 

See  section  110,  and  note ;  and  Wood  v.  Wood,  26  Barb.  856. 

5  74.    (Am'd  1849, 1861.)    Limitation^  Answer^  (&g. 

Civil  actions  can  only  be  commenced  within  the  periods  pre- 
scribed in  this  title,  after  the  cause  of  action  shall  have  accrued, 
except  where,  in  special  cases,  a  differeut  limitation  is  prescribed 
by  statute,  and  in  the  cases  mentioned  in  section  seventy-three. 

But  the  objection  that  the  action  was  not  commenced  within 
the  time  limited,  can  only  be  taken  by  answer. 

^.  There  is  no  rule  of  law  fixing  the  period  within  which  a  man  may  dis- 
cover that  a  writing  does  not  express  the  contract  which  he  supposes  it  to 
contain,  and  which  bars  him  of  relief  for  delay  in  asserting  his  rights,  other 
than  that  contained  in  the  statute  of  limitations  (BidweU  v.  Astar  Mut.  In». 
Co,  16  N.  Y.  263). 

h.  Where  it  appears  on  the  face  of  the  complaint  that  the  cause  of  action  is 
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barred  by  lapse  of  time,  tbe  defendant  cannot  demur ;  be  can  ayail  bimself  of 
the  atatate  bar  only  by  answer ;  and  this,  whether  the  cause  of  action  be  of  a 
l^al  or  equitable  nature  {8and$  y.  8t.  John,  36  Barb.  628 ;  28  How.  140 ;  Voor- 
kiei  y.  Voorhies,  24'  Barb.  150 ;  Fellers  y.  Lee,  2  Barb.  488),  and  whether  it 
arose  prior  to  or  since  the  code  took  ^ect  {Stewart  y.  Smithy  14  Abb.  75 ; 
LifferU  y.  EoUister,  10  How.  888).  The  same  rule  applies  in  proceedings  be- 
fine  a  surrogate  (  Van  Vleek  y.  Burroughs,  6  Barb.  841). 


Chaftsb  II. 
Time  of  commencing  aotione  for  the  recwery  of  real  property. 

Sbction  75.    When  the  people  will  not  sue. 

76.  When  action  cannot  be  brought  by  gprantee  from  the  State. 

77.  When  actions  by  the  people  or  their  grantees,  to  be  brought 

withm  twenty  years. 

78.  Seisin  within  twenty  years,  when  necessary. 

79.  Seisin  within  twenty  years,  when  necessary  in  action  or  defense 

founded  on  title,  &c. 

80.  Action  after  entry,  or  right  of  entry. 

81.  Possession,  when  presumed.    Occupation,  when  deemed  under 

legal  titlel 

82.  Occupation  under  written  instrument,  &c. 

88.  Adyerse  possession  under  written  instrument,  &c. 

84.  Premises  actually  occupied,  held  adyersely. 

85.  Adyerse  possession  under  claim  of  title  not  written. 

86.  Relation  of  landlord  and  tenant,  as  affecting  adyerse  possession. 

87.  Descent  cast.    Effect  of. 

88.  Persons  under  disability. 

§  75.  When  the  people  will  not  sue. 

The  people  of  this  State  will  not  sue  any  person  for,  or  in  re- 
spect to,  any  real  property,  or  the  issues  or  profits  thereof,  by 
reason  of  the  right  or  title  of  the  people  to  the  same,  unless, 

1.  Such  right  or  title  shall  have  accrued  within  forty  years, 
before,  any  action  or  other  proceeding  for  the  same  shall  be  com- 
menced ;  or  unless, 

2.  The  people,  or  those  from  whom  they  claim,  shall  have 
received  the  rents  and  profits  of  such  real  property,  or  of  some 
part  thereof,  within  the  space  of  forty  years. 

Bee  People  y.  Renjiselaer,  8  Barb.  189;  People  y.  Livingston,  id,  254;  People 
▼.  AmoUL,  4  N.  Y.  508. 

§  7*.  Action  not  to  he  hrought  hy  grantee  from  State, 
No  action  shall  be  brought  for,  or  in  respect  to,  real  property, 
by  any  person  claiming  by  virtue  of  letters  patent,  or  grants  from 
the  people  of  this  State,  unless  the  same  might  have  been  com- 
menced by  the  people,  as  herein  specified,  in  case  such  patent  or 
grant  had  not  been  issued  or  made. 
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§  77.  Actions  hy  the  people  or  their  grantees. 

When  letters  patent  or  grants  of  real  property  shall  have  been 
issued  or  made  by  the  people  of  this  State,  and  the  same  shall  be 
declared  void  by  the  determination  of  a  competent  court,  rendered 
upon  an  allegation  of  a  fraudulent  su^estion,  or  concealment,  or 
forfeiture,  or  mistake,  or  ignorance  of  a  material  fact,  or  wrongftil 
detaining,  or  defective  title,  in  such  case  an  action  for  the  recov- 
ery of  the  premises  so  conveyed  may  be  brought  either  by  the 
people  of  this  State,  or  by  any  subsequent  patentee  or  grantee 
of  the  same  premises,  his  heirs  or  assigns,  within  twenty  years 
after  such  determination  was  made,  but  not  after  that  period. 

§  78*  Seism  withvn,  twenty  yea/rs^  when  necessary ,  <bc. 

No  action  for  the  recovery  of  real  property,  or  for  the  recov- 
ery  of  the  possession  thereof,  shall  be  maintained,  unless  it  appear 
that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seized 
or  possessed  of  the  premises  in  question  within  twenty  years  be- 
fore the  commencement  of  such  action. 

§  70*  Seisin  within  twenty  yea/rs,  when  necessary^  dsc. 

!No  cause  of  action  or  defense  to  an  action  founded  upon  the 
title  to  real  property,  or  to  rents  or  services  out  of  the  same,  shall 
be  effectual,  unless  it  appear  that  the  person  prosecuting  the 
action,  or  making  the  defense,  or  under  whose  title  the  action  is 
prosecuted  or  the  defense  is  made,  or  the  ancestor,  predecessor, 
or  grantor  of  such  person,  was  seized  or  possessed  of  the  premises 
in  question,  within  twenty  years  before  the  committing  of  the 
act  in  respect  to  which  such  action  is  prosecuted  or  defense 
made. 

Tyler  v.  Heidon^  46  Barb.  463. 

§  80.  Action  after  entry  ^  or  right  of  entry. 

No  entry  upon  real  estate  shall  be  deemed  sufficient,  or  valid 
as  a  claim,  unless  an  action  be  commenced  thereupon  within  one 
year  after  the  making  of  such  entry,  and  within  twenty  years 
from  the  time  when  the  right  to  make  such  entry  descended  or 
accrued. 

§  81.  JRossession  presumed.     Occupation. 

In  every  action  for  the  recovery  of  real  property,  or  the  pos- 
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eeseion  thereof,  the  person  establishing  a  legal  title  to  the  prem- 
ises shall  be  presumed  to  have  been  possessed  thereof  within 
the  time  required  by  law ;  and  the  occupation  of  such  premises 
by  any  other  person,  shall  be  deemed  to  have  been  under,  and  in 
6ubordination  to,  the  legal  title,  unless  it  appear  that  such  premises 
have  been  held  and  possessed  adversely  to  such  legal  title,  for 
twenty  years  before  the  commencement  of  such  action. 

Tifler  y.  Beidon,  46  Barb.  463. 

§  89.  Occupation  unde^  written  iyistrument. 

Whenever  it  shall  appear  that  the  occupant,  or  those  under 
whom  he  claims,  entered  into  the  possession  of  premises  under 
claim  of  title,  exclusive  of  any  other  right,  founding  such  claim 
upon  a  written  instrument,  as  being  a  conveyance  of  the  premises 
in  question,  or  upon  the  decree  or  judgment  of  a  competent  eourt, 
and  that  there  has  been  a  continued  occupation  and  possession  of 
the  premises  included  in  such  instrument,  decree,  or  judgment, 
or  of  some  part  of  such  premises,  under  such  claim,  for  twenty 
years, — the  premises  so  included  shall  be  deemed  to  have  been 
held  adversely ;  except  that  where  the  premises  so  included  con- 
sist of  a  tract  divided  into  lots,  the  possession  of  one  lot  shall  not 
"be  deemed  a  possession  of  any  other  lot  of  the  same  tract. 

§  83.  Acherse  possesaion. 

For  the  purpose  of  constituting  an  adverse  possession,  by  any 
person  claiming  a  title  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases : — 

1.  "Where  it  has  been  usually  cultivated  or  improved ; 

2.  Where  it  has  been  protected  by  a  substantial  inclosure ; 

3.  Where,  although  not  inclosed,  it  has  been  UEed  for  the  sup- 
ply of  fuel  or  of  fencing  timber,  for  the  purposes  of  husbandry,  or 
the  ordinary  use  of  the  occupant ; 

4.  Where  a  known  farm  or  a  single  lot  has  been  partly  im- 
proved, the  portion  of  such  farm  or  lot  that  may  have  been  left 
not  cleared  or  not  inclosed,  according  to  the  usual  course  and 
custom  of  the  adjoining  country,  shall  be  deemed  to  have  been 
occnpied  for  the  same  length  of  time  as  the  part  improved  and 
x*ultivated. 
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a.  A  corporation  may  claim  title  by  adverse  possession,  the  same  as  indi- 
viduals (Sobte  V.  Sedgwick,  35  Barb.  319),  and  twenty  years'  exclusive  possession 
by  a  corporation  under  a  claim  of  title  will  raise  the  presumption  of  a  vaMd 
title  (id,)  Possession  for  purposes  of  railroad  (WaUan  v.  N,  Y.  Cent.  B. 
B.  6  Abb.  N.  8.  91.) 

h.  An  alien  may  defend  his  possession  as  against  one  showing  title,  by 
showing  an  adverse  possession  of  twenty  years  {Otering  v.  BuueUj  82  Barb. 
268). 

e.  An  adverse  possession,  not  founded  on  any  written  instrument,  extends 
only  to  the  land  fenced,  cultivated,  or  improved  {Becker  vj.  Van  VdOceviburghy  29 
Barb.  319.) 

d.  An  adverse  possession  commenced  in  the  lifetime  of  the  ancestor,  con- 
tinues to  run  against  his  heir,  although  the  heir  may  be  under  disability 
{Becker  v.  Van  VaXkenburgh,  29  Barb.  319). 

e.  A  general  assertion  of  ownership,  irrespective  of  any  particular  title, 
will  constitute  an  adverse  possession  {Vrary  v.  Chodman.  22  N.  Y.  170;  and 
see  MiOerY.  Garlock,  8  Barb.  163  ;  Becker  v.  Van  Valkenhurghy  29  Barb.  819; 
Fish  V.  Fishy  89  Barb.  518 ;  Finlay  v.  Coqk^  54  Barb.  10). 

§  84*  Premises  actually  occupied^  held  adversely. 
Where  it  shall  appear  that  there  has  been  an  actual  continned 
occupation  of  premises,  under  a  claim  of  title,  exclusive  of  any 
other  right,  but  not  founded  upon  a  written  instrument,  or  a  judg- 
ment or  decree,  the  premises  so  actually  occupied,  and  no  other, 
shall  be  deemed  to  have  been  held  adversely. 

§  8fft  Adverse  possession  under  daim  not  written. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  title  not  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases  only  : 

1.  Where  it  has  been  protected  by  a  substantial  inclosure ; 

2.  Where  it  has  been  usually  cultivated  or  improved. 

bee  laOer  v.  Oarlock,  8  Barb.  168;  Munro  v.  Merchant,  28  K.  Y.  10; 
Boolittle  V.  Tice,  41  Barb.  181. 

§  86*  Helation  of  landlord  and  tenant. 

Whenever  the  relation  of  landlord  and  tenant  shall  have  ex- 
isted between  any  persons,  the  possession  of  the  tenant  shall  be 
deemed  the  possession  of  the  landlord,  until  the  expiration  of 
twenty  years  from  the  termination  of  the  tenancy ;  or,  where 
there  has  been  no  written  lease,  until  the  expiration  of  twenty 
years  from  the  time  of  the  last  payment  of  rent ;  notwithstanding 
that  such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adversely  to  his  landlord.  But  such  presumptions 
shall  not  be  made  after  the  periods  herein  Hmited. 
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§  87.  Descent  cast. 

The  right  of  a  person  to  the  possession  of  any  real  property 
shall  not  be  impaired  or  affected  by  a  descent  being  cast  in  conse- 
quence of  the  death  of  a  person  in  possession  of  such  property. 

§  88.    (Am'di870.)    Persons  under  disabilities. 

If  a  person  entitled  to  commence  any  action  for  the  recovery 
of  real  property,  or  to  make  an  entry  or  defense  founded  on  the 
title  to  real  property,  or  to  rents  or  services  out  of  the  same  be,  at 
the  time  such  title  shall  first  descend  or  accrue,  either — 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
Tiction  of  a  criminal  offense  for  a  term  less  than  for  life ; 

The  time  during  which  such  disability  shall  continue,  shall  not 
be  deemed  any  portion  of  the  time  in  this  chapter  limited  for  the 
commencement  of  such  action,  or  the  making  of  such  entry  or 
defense ;  but  such  action  may  be  commenced,  or  entry  or  defense 
made,  after  the  period  of  twenty  years,  and  within  ten  years  aftdr 
the  disability  shall  cease,  or  after  the  death  of  the  person  entitled 
who  shall  die  under  such  disability ;  but  such  action  shall  not  be 
commenced,  or  entry  or  defense  made^  after  that  period. 

Fogai  Y.  Pirro^  10  Bosw.  100 ;  Tyler  y.  EMon^  46  Barb.  441.      . 

Chapteb  m. 

Tims  of  commencing  actions  other  than  for  the  recovery  of 

redlprojperty. 

Bbctioh  89.  Limitation  prescribecL 
90   Twenty  years. 

91.  Bix  years. 

92.  Three  yean. 
98.  Two  years. 
94«  One  year. 

95.  Action  upon  a  corrent  account 

96.  Action  for  penalties 

97.  Action  for  other  relief. 

98.  Action  by  the  people. 

§  89*  (Am'd  1849.)   Periods  of  limitation  prescribed. 

The  periods  prescribed  in  section  74  for  the  commencement 
of  actions  other  than  for  the  recovery  of  real  property,  shall 
be  ae  follows : 
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§  90.    (Am'd  1849.)    Twenty  years. 
Within  twenty  years : 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the 
United  States,  or  of  any  State  or  Territory  within  the  United 
States. 

2.  An  action  upon  a  sealed  instrument. 

a,  TMs  section  applies  to  judgments  of  the  marine  and  justices^  courts 
(Ddatan  v.  Florence,  9  Abb.  277,  Tiote ;  see  Conger  v.  Yand^efUiater^  1  Abb.  N. 
S.  126),  and  surrogate  decrees  (1  Brad.  Bur.  R.  4). 

5.  The  presumption  of  payment  of  a  judgment  obtained  before  the  re- 
vised statutes  took  effect,  is  rebutted  by  a  Sieriff's  return  of  an  execution 
partly  unsatisfied  {Henderwn  y.  (7air«,  14  Barb  15) ;  and  as  to  rebutting  the 
presumption  of  payment  of  a  judgment  obtained  prior  to  the  revised  statutes 
taking  effect,  see  WaddeU  v.  Elmmdoify  10  N.  Y.  170. 

§  91.   (Am'd  1849.)    Si^  years. 
Within  six  years : 

1.  An  action  upon  a  contract,  obligation,  or  liability,  express 
or  implied,  excepting  those  mentioned  in  section  90. 

2.  An  action  upon  a  liability  created  by  statute,  other  than  a 
penalty  or  forfeiture. 

3.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring  any  goods  or 
chattels,  including  actions  for  the  specific  recovery  of  personal 
property. 

5.  An  action  for  criminal  conversation,  for  or  any  other  injury 
to  the  person  or  rights  of  another,  not  arising  on  contract,  and 
not  hereinafter  enumerated. 

6.  An  action  for  relief  on  the  ground  of  fraud  in  cases  which 
heretofore  were  solely  cognizable  by  the  court  of  chancery,  the 
cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of  the  facts  consti- 
tuting the  fraud. 

c.  The  statute  is  a  bar  to  an  action  on  a  promissory  note  brought  by  the 
payee  against  the  maker;  although  the  fonner,  after  the  expiration  of  six 
years  from  the  time  the  note  became  payable,  paid  the  amount  of  it  to  his 
indorsee^  and  thus  became  repossessed  of  the  note  {Woodruff  y,  Moore^  8  Barb. 
171). 

d.  Where  sendees  are  performed  for  a  series  of  years,  without  any  exprees 
agreement  as  to  the  time  or  measure  of  compensation,  no  payments  being 
n^e,  the  law  will  not  imply  an  agreement  that  the  payment  shall  be  post- 
.poued  until  the  termination  of  the  employment,  but  will  regard  the  hiring  as 
from  year  to  year,  and  the  wages  as  payable  at  tJie  same  time  {DcwU  v.  Chrton^ 
18  N.  Y.  266). 

e.  In  an  action  for  converting  personal  property,  the  statute  commences  io 
run  from  the  time  of  the  conversion  {KeUy  v.  Orinoold,  0  Barb.  480).    Af)»r 
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the  ststnte  has  commenced  ixmning,  the  case  cannot  be  taken  out  of  the  stat- 
ute by  a  demand  and  recusal  of  the  property,  made  after  the  defendant  had 
parted  with  the  property  (id.,  and  see  Bruce  y.  TiUon,  25  N.  T.  104). 

a.  An  action  to  enforce  an  equitable  lien  for  the  purchase- money  of  land, 
must  be  brought  within  six  years.  The  debt  is  the  cause  of  action  {Borst  y. 
Corey,  15  N.  Y.  505). 

h.  One  entrusted  with  a  note  for  collection,  and  who  receiyes  the  money, 
is  not  a  trustee;  and  an  action  for  the  money  must  be  within  six  years 
{meboh  y.  Hiekoh,  15  Barb.  682). 

c.  A  debt  of  an  administrator  for  which  a  judgment  has  been  recoyered,  is 
regarded  as  a  simple  contract  debt,  and  must  be  prosecuted  within  six  years 
{BaU  y.  Miller,  17  How.  800). 

d.  Under  a  general  retainer  to  an  attorney  to  prosecute  an  action,  his  right 
to  costs  against  his  client  accrues  on  his  perfecting  judgment,  and  the  statute 
limitation  commences  to  run  against  his  claim  for  costs  from  the  time  such 
judgment  is  perfected  (AdatM  y.  Fort  Plain  B%  28  How.  45 ;  2  Trans.  App. 
234). 

«.  The  statute  of  limitations  is  a  bar  to  a  recoyery  for  the  use  of  goods  for 
any  period  antecedent  to  six  years  before  action  brought  {Bid&r  y.  Union 
Bubber  Co,  5  Bosw.  86). 

f.  An  action  in  the  nature  of  a  creditoi^s  bill  is  limited  to  six  years  after 
the  return  of  the  execution  unsatisfied  {Eyre  y.  Be^,  28  How.  888). 

^.  In  an  action  for  fraud  the  statute  does  not  commence  to  run  until  knowl- 
edge of  the  fraud  is  brought  to  plaintiff  {Q-aie9  v.  Andrews,  5  Trans.  App. 
176 ;  37  N.  T.  667. 

ft.  See  In  the  matter  of  the  Estate  of  Delacroix,  deceased,  1  Brad.  Sur.  Rep. 
1 ;  Mayne  t.  Oriswold,  3  Sand.  468 ;  Coleman  y.  Second  Av.  R  R  6  Trans. 
App.  148,  and  ante,  page  74  a, 

§  99.   (Am'd  1849.)    Three  years. 
Within  three  years : 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a 
liability  incurred  by  the  doing  of  an  act  in  his  official  capacity, 
and  in  Tirtue  of  his  office,  or  by  the  omission  of  an  official  duty, 
inclnding  the  nonpayment  of  money  collected  upon  an  exe- 
cation.  But  this  section  shall  not  apply  to  an  action  for  an 
escape. 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture, 
where  action  is  given  to  the  party  aggrieved,  or  to  such  party 
and  the  people  of  this  State,  except  where  the  statute  imposing 
it  prescribes  a  different  limitation. 

t.  An  action  to  charge  defendants,  as  trustees  of  a  manufacturing  corpora- 
tion, with  personal  liiu[)ility  for  debts  of  the  company,  on  the  around  of 
ofniflBion  to  nle  report  as  required  by  law,  and  declaring  improper  diyidends, 
must  be  commenced  within  three  days  after  the  cause  of  action  accrued 
{Merekanti  BTk  of  N.  Bacen  y.  BUn,  85  N.  Y.  412). 

^.  An  action  to  recover  goods  wrongfully  taken  by  a  sheriff  under  an  exe- 
cation,  must  be  brought  within  three  years  from  the  day  the  levy  was  made 
(Coddinffion  v.  Cam&y,  2  Hilton,  628 ;  Dennison  y.  Plumb,  18  Barb.  89). 

2:.  As  to  time  of  limitation  in  an  action  against  a  stockholder  of  theRoasie 
Galena  Co.  individually,  under  the  act  incorporating  that  company,  see 
Comitiif  V.  McCuUovgh,  1  How.  App.  Oas.  126. 
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a.  Action  against  Bheriff  for  omitting  to  return  an  execution  mast  be 
brought  within  three  years  (Peek  y.  Hurlburty46  Barb.  559). 

§  03,  Two  years. 
Within  two  years: 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  im- 
prisonment. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  this  State. 

§  94.  One  year. 
Within  one  year : 

1.  An  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner  arrested  or  imprisoned  on  civil  process. 

§  OS.  (Am'd  1849.)  Action  v^ofi  a  current  account 
In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  shall  be  deemed  to 
have  accrued  from  the  time  of  the  last  item  proved  in  the  account 
on  either  side. 

5.  Items  of  debit  for  the  contract  price  of  work,  and  of  credits  for  payments, 
do  not  make  a  case  of  "  reciprocal  demands  '^  {Peak  y.  U.  8.  A  Liverpool  Mail 
Ship  Co.  5  Bosw.  226). 

e.  Where  a  current  account  exists  between  parties,  and  one  of  them  pur- 
chases from  a  third  party  an  open  account  against  the  other  without  notice  to 
or  recognition  of  its  yalidity  by  the  latter^  such  purchased  accouDt  does  not 
become  a  part  of  the  current  account,  and  is  barred  in  six  years  from  the  time 
it  accrued  {Orem  y.  AmeSy  14  N.  T.  225). 

d.  There  must  be  items  of  account  on  both  sides  to  make  a  mutual  account 
HaQock  y.  Los8ey  1  Band.  220 ;  and  see  Offden  y.  Astor,  4  id,  812). 

e.  Payment  of  all  the  items  of  a  bill  except  one,  the  accuracy  of  which 
was  denied,  held  not  to  preyent  the  statute  running  (Peck  y.  U.  8.  &  Liverpool 
Mail  8hip  Co.  6  Bosw.  226). 

§  96.  Actions  for  penaUUs^  <&c. 

An  action  upon  a  statute  for  a  penalty  or  forfeiture,  given  ia 
whole  or  in  part  to  any  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offense ;  and  if  the  action  be  not  commenced  within  the  year  by 
a  private  party,  it  may  be  commenced  within  two  years  thereafter, 
in  behalf  of  the  people  of  this  State,  by  the  attorney-general,  or 
the  district-attorney  of  the  county  where  the  offense  was  com- 
mitted. 
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§  9y,  Actions  far  other  relief. 

An  action  for  relief,  not  hereinbefore  provided  for,  mnst  be 
commenced  within  ten  yearB  after  the  cause  of  action  shall  have 
accrued. 

a.  In  actions  for  specific  perfonnance,  the  time  of  limitation  beffins  to  ran 
from  the  time  the  plamtiff  might  bring  his  action  and  has  notice  nia  right  is 
denied.  A  new  cause  of  action  is  not  created  by  a  sabeequent  demand  {Bruce 
y.  TOatm,  25  N.  Y.  194 ;  BoberU  v.  8ykes,  1  Abb.  846). 

§  98.    (Am'd  1849.)    Actions  by  thepeqple. 

The  limitations  prescribed  in  this  chapter  shall  apply  to  actions 
brought  in  the  name  of  the  people  of  this  State,  or  for  their  bene* 
fit,  in  the  same  manner  as  to  actions  by  private  parties. 

Chaptbe  IV. 

General  provisions  as  to  the  time  of  commencing  actions, 

Sbctiok  99.  When  action  deemed  commenced. 

100.  Exception,  d^endant  out  of  State. 

101.  Exertion,  as  to  person  under  disabilities. 
108.  Death  of  person  entitled  before  limitation  expires. 
108.  Suits  by  aliens. 
[04.  Where  judgment  reTersed. 
[05.  Stay  of  action  by  injunction,  &c. 
[06.  Disability  must  exist  when  right  accrued. 

107.  Two  or  more  diaabilitiee. 

108.  This  title  when  not  to  apply. 

109.  The  likeL 

110.  Kew  promise  mutt  be  in  writing. 

§  ••.    (Am'd  1849. 1851, 1867.)  Action  comm^enccd. 

An  action  is  commenced  as  to  each  defendant  when  the  sum- 
mons  is  served  on  him,  or  on  a  co-defendant,  who  is  a  joint  con- 
tractor,  or  otherwise  united  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deemed  equivalent  to  the 
commencement  th^eof,  within  the  meaning  of  this  title,  when  the 
summons,  is  delivered,  with  the  intent  that  it  shall  be  actually 
served,  to  the  sheriff  or  other  oflScer  of  the  county  in  which  the 
defendants,  or  one  of  them,  usoally  or  last  resided ;  or,  if  a  cor- 
poration be  defendant,  to  the  sheriff  or  other  officer  of  the  county 
in  which  such  corporation  was  established  by  law,  or  where  its 
general  business  was  transacted,  or  where  it  kept  an  office  for  the 
transaction  of  business. 


I,  CoiMMeneemeiit  of  actioii. — ^The  delivery  of  a  summons  to  the 
aheriff  to  be  served,  with  an  intent  to  have  it  served,  is  the  commencement  of 
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an  action  (DavU  y.  Duffie,  18  Abb.  360).  But  only  for  the  purpose  of  defeat- 
ing the  statute  of  limitations  {Knight  y.  BMch,  7  Abb.  N.  S.  241).  The  mere 
issuing  of  a  summons  is  not  the  commencement  of  an  action  for  general  pur- 
poses (Kerr  y.  Mount,  28  N.  T.  659) ;  where  the  seryice  of  the  summons  is  by 
publication,  the  action  is  not  commenced  until  the  expiration  of  the  time  pre- 
scribed for  publication  (Moore  y.  Thayer,  10  Barb.  258;  6  How.  47;  see  Buek- 
hardt  y.  8anford,  7  How.  829 ;  lU  Chiawold,  13  Barb.  412 ;  Noeser  y.  Cormn,  86 
How.  540 ;  McCarthy  y.  PeaJse,  18  How.  138).  The  endorsement,  by  a  sheriff, 
or  other  officer,  of  the  time  of  a  receipt  of  a  summons,  is  not  of  itself  eyidence 
of  the  fact,  so  as  to  show  the  time  of  the  commencement  of  the  action  ( Ward- 
wdl  y.  Patrick,  1  Bosw.  406).  When  the  plaintiff  files  with  his  judgment  roll 
proof  of  the  seryice  of  the  summons,  he  is  concluded  by  such  proof  as  to  the 
time  of  such  seryice  (Burroughs  y.  Beiger,  12  How.  170).    See  §  189,  poH. 

§  lOO,   (Am'd  1849, 1851, 1867.)  Defendant  ovt  of  State. 

If,  when  the  cause  of  action  shall  accrue  against  any  person, 
he  shall  be  out  of  the  State,  such  action  may  be  commenced  within 
the  terms  herein  respectively  limited,  after  the  return  of  such  per- 
son into  this  State ;  and  if,  after  such  cause  of  action  shall  have 
accrued,  such  person  shall  depart  from  and  reside  out  of  this  State 
or  remain  continuously  absent  therefrom  for  the  space  of  one  year 
or  more,  the  time  of  his  absence  shall  not  be  deemed  or  taken  as 
any  part  of  the  time  limited  for  the  commencement  of  such  action. 

a.  Ab§eiice. — Successiye  absences  can  be  accumulated,  and  the  aggr^^te 
deducted  from  the  time  elapsed  after  the  accruing  of  the  cause  of  action  (Cole 
y.  Jeesup,  10  How.  515 ;  10  N.  Y.  96 ;  Eardm  y.  Palmer,  2  B.  D.  Smith,  172 ; 
Berrian  y.  Wright,  26  Barb.  208 ;  see  ante,  §  78,  note). 

h.  A  temporary  absence  from  the  State,  without  change  of  residence,  does 
not  prevent  the  running  of  the  statute  during  such  absence  (Hiekoh  y.  Bliss, 
84  Barb.  821).  Absence  by  various  journeys  during  six  years  amounting,  in 
the  aggregate,  to  one  year,  held  not  a  sufficient  finding  of  absence  to  warrant 
a  judnnent  against  a  defendant  who  had  set  up  the  statute  as  a  defense  y(id.). 

c.  The  absence  of  one  joint  debtor  from  the  State,  suspends  the  running  of 
the  statute  of  limitations  against  him,  although  his  co-debtor  has  remained 
within  the  State  (Denny  y.  Smith,  18  N.  T.  567).  It  is  otherwi^  in  the  case  of 
one  of  two  joint  and  several  debtors  (Bogert  y.  VermUya,  10  N.  T.  447;  and  see 
2  N.  T.  528 ;  8  How.  816) ;  and  after  a  joint  contract  has  be«n  seyered  by  the 
4eath  of  one  of  the  parties,  the  suryiyor  cannot,  by  any  act  of  his,  keep  the 
statute  of  limitations  from  running  against  or  reyiyc  the  debt  as  to  the  repre- 
sentatiyes  of  such  deceased  joint  contractor  (I/me  y.  Doty,  4  Barb.  580). 

d,  A  foreign  corporation  is  a  person  out  of  the  State  within  this  section 
(Thompson  y.  Tioga  R  R  Co.  86  Barb.  79 ;  OleoU  y.  Tioga  R  R  Co.  20  N.  Y. 
210).  Where,  at  the  time  the  cause  of  action  accrued,  the  defendant  is  a  citi- 
zen of  and  resident  in  another  State,  the  period  of  limitation  does-not  commence 
to  run  until  he  comes  into  the  State  (Caipenter  y.  Wdls,  21  Barb.  594) ;  and  in 
such  a  case,  to  create  a  bar,  there  must  be  a  presence  in  the  State  for  the  fhll 
period  of  limitation  (Gans  y.  Frnnk,  38  Barb.  820 ;  Powers  y*  Hatihaway,  48 
Barb.  214 ;  see  McCord  y.  WoodhuU,  27  How.  54 ;  Dams  y.  Kinney,  1  Abb.  440). 

§  lOl.  (Am'd  1849, 1851, 1852, 1870.)  Persons  under  disobUiHes, 
If  a  person  entitled  to  bring  an  action  mentioned  in  the  last 
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chapter,  except  for  a  penalty  or  forfeiture,  or  against  a  eheriff  or 
other  officer,  for  an  escape,  be,  at  the  time  the  cause  of  action 
accrued,  either, — 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or,  in  execution  under  the 
sentence  of  a  criminal  court,  for  a  term  less  than  his  natural 
life; 

The  time  of  such  disability  is  not  a  part  of  the  time  limited 
for  the  commencement  of  the  action ;  except  that  the  period  with- 
in which  the  action  must  be  brought,  cannot  be  extended  more 
than  five  years  by  any  such  disability,  except  infancy ;  nor  can 
it  be  so  extended  in  any  case  longer  than  one  year  after  the  dis- 
ability ceases. 

a.  Since  the  law  of  1860  the  etatnte  of  limitatioDs  ran  against  a  married 
woman  in  certain  cases  (BaU  y,  BuUard,  52  Barb.  141). 

§  109.    (Am'd  1849.)    Death  of  person  entitled. 

If  a  person  entitled  to  bring  an  action  die  before  the  expiration 
of  the  time  limited  for  the  commencement  thereof,  and  the  cause 
of  action  survive,  an  action  may  be  commenced  by  his  representa- 
tives, after  the  expiration  of  that  time,  and  within  one  year  from  his 
death.  If  a  person  against  whom  an  action  may  be  brought,  die 
before  the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  an  action  may  be  com- 
menced against  his  executors  or  administrator  after  the  expiration 
of  that  time,  and  within  one  year  after  the  issuing  of  letters  testa- 
mentary, or  of  administration. 

See  BwkUn  v.  Ford^  5  Barb.  898;  Parher  y.  Jackson,  16  t&.  84 ;  8eoM  y. 
8e9cil^  45  t<2.  517;  and  Murray  y.  E,  L  Co,  6  B.  &  A.  204,  Laws  1868,  eh.  594. 

§  103.  Action  hj  alien  enemies. 

"When  a  person  shall  be  an  alien  subject  or  citizen  of  a  country 
at  war  with  the  United  States,  the  time  of  the  continuance  of  the 
war  shall  not  be  part  of  the  period  limited  for  the  commencement 
of  the  action. 

h.  Who  is  an  alien  enemy  ?    See  U,  S,  y.  Vietor,  16  Abb.  153. 

§  104.    (Am'di868.)     Where  judgment  reversed. 

If  an  action  shall  be  commenced  within  the  time  prescribed 
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therefor,  and  a  judgment  therein  be  reversed  on  appeal,  the 
plaintiff,  or,  if  he  die  and  the  cause  of  action  survive,  his  heirs  or 
representatives  may  commence  a  new  action  within  one  year  after 
the  reversal. 

See  Long  y.  FatJieree,  7  Sme.  &  M.  404. 

§  105,    (Am'd  1849.)    Stay  hy  injunction^  <Skc. 

When  the  commencement  of  an  action  shall  be  stayed  by  in- 
junction, or  statutory  prohibition,  the  time  of  the  continuance  of 
the  injunction  or  prohibition  shall  not  be  part  of  the  time  limited 
for  the  commencement  of  the  action. 

a.  The  period  daring  which  a  plaintifrhas  been  restrained  by  an  injunction 
from  commencing  an  action  is  not  to  be  reckoned,  althou^  the  iiganction 
was  not  served  on  him.  It  is  sufficient  if  he  had  notice  of  it  ^errian  y.  Wright^ 
26  Barb.  208;  see  JTcQu^m  y.  Bdbeoek^  41  Barb.  837 ;  Sand^  y.  Camj^t^  81 
N.  Y.  846). 

§  106.  Disability^  when  its  exists. 

!No  person  shall  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  accrued. 

§  1 07.    (Am'd  1849.)    Several  disabilitiea. 

When  two  or  more  disabilities  shall  co-exist  at  the  time  the 
right  of  action  accrues,  the  limitation  shall  not  attach  until  tbey 
allbe  removed. 

See  section  101. 

§  108.  Bills^  d!C.y  of  corporations. 

This  title  shall  not  afifect  actions  to  enforce  the  payment  of 
bills,  notes,  or  other  evidences  of  debt,  issued  by  moneyed  corpo- 
rations, or  issued  or  put  in  circulation  as  money. 

§  100.    (Am'd  1849.)    DireotOTS^  (&e.  ^moneyed  corporations. 

This  title  shall  not  affect  actions  against  directors  or  stock- 
holders of  a  moneyed  corporation,  or  banking  associations,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  law;  but  such  actions  must  be  brought  within  six: 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts 
upon  which  the  penalty  or  forfeiture  attached,  or  the  liability  was 
created. 
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§  1 10.  (Am'd  1849.)  Acknowledgment  in  writing, 
Xo  acknowledgment  or  promise  shall  be  sufficient  evidence  of 
a  new  or  continuing  contract,  whereby  to  take  the  case  out  of  the 
operation  of  this  title,  unless  the  same  be  contained  in  some 
writing  signed  by  the  party  to  be  charged  thereby;  but  this 
section  shall  not  alter  the  effect  of  any  payment  of  principal  or 
interest. 

a.  ProspeetiTe. — This  proyiflion  is  wholly  prospectiye.  A  debt  barred 
wben  the  code  took  effect  is  not  reyiyed  hj  a  yerbal  promise  to  pay  made 
after  that  time  {EneUtyn  y.  Weeks,  13  N.  T.  686 ;  2  Abb.  272 ;  Wadsworth  y. 
Th&nuu^  7  Barb.  445;  see  also  OHUapiey.  BosekranU,  20  Barb.  85;  Glm  Cave 
Jftf^.  Ins.  Co,  y.  EanAd,  id,  298;  Pickett  y.  Leonard,  84  K.  Y.  t76;  Coe 
y.  Mditm,  41  Barb.  612;  McLaren  y,  McMartin,  86  N.  T.  88;  8  Abb.  N.  S. 
345),  bat  if  the  cause  of  action  was  not  barred  by  any  statute  of  limitation  at 
the  time  the  code  took  effect,  but  was  barred  afterwards,  it  can  be  reyiyed  by 
a  parol  promise  {Van  Alen  y.  FdU,  1  Keyes,  882). 

&  l4ifineiit« — ^In  order  to  take  a  demand  out  of  the  statute  by  part  pay- 
ment, it  must  appear  that  the  payment  was  made  on  account  of  the  debt  for 
which  the  action  is  brought.  And  it  must  ftirther  appear  that  the  payment 
was  made  as  part  payment  of  a  larger  debt  (Amotd  y.  Downing^  11  Barb. 
554,  and  see  Peck  y.  XT,  8,  Mail  Ship  Co,  5  Bosw.  226).  To  make  a  part  pay- 
ment eyidence  of  a  promise  to  pay  the  balance,  it  must  be  yoluntary  on  the 
part  of  the  debtor  and  must  occur  under  ciroumstances  consistent  with  an  in- 
tent to  jpay  such  balance  {id, ;  Miller  y.  Talcott,  46  Barb.  167).  A  payment 
receiyed  m  full  of  all  demands  will  not  take  a  case  out  of  the  statute  {Berrian 
V.  Moffor  of  N,  r.  4  Rob.  588;  but  see  Carrington  y.  Crocker,  4  Abb.  N.  Y. 
835).  A  payment  by  one  joint,  or  joint  and  seyeral,  debtor  does  not  reyiye 
the  liability  of  the  other  ( Van  Keuren  y.  Parmelee,  2  N.  Y.  523 ;  Bogart  y. 
VermUya,  8  Code  Rep.  142;  1  Code  Rep.  N.  8.  212;  Barger  y.  Durvin,  22 
Barb.  68;  Dunham  y.  Dodge,  10  Barb.  566;  Tracy  y.  Bathbun,  8  Barb.  548; 
Payne  y.  Slate,  89  Barb.  684).  One  copartner  cannot  after  the  diflsolution  of 
the  partnership  do  anj  thing  to  bind  the  other,  without  the  authority  of  that 
other,  or  unless  at  his  request  (see  Bruce  y.  Tilson,  25  N.  Y.  194 ;  Boberts  y. 
Sykes,  8  Barb.  845 ;  WincMl  y.  Hicks,  18  N.  Y.  558,  and  see  Munroe  y.  Potter, 
22  How.  49 ;  Bloodgood  y.  Bruen,  8  N.  Y.  862 ;  see  18  N.  Y.  561). 

c  An  assi^ee  in  trust  for  creditors  is  not  an  agent  authorized  to  renew  a 
debt,  or  take  it  out  of  the  statute,  as  against  the  assignor  {Pickett  y.  Leonard, 
84  KY.  175 ;  StuaH  y.  FoOer,  18  Abb.  805,  aflSrmed  in  court  of  appeals ;  and 
see  Creuse  y.  D^aniere,  10  Bosw.  128). 

d.  Aeknoirledffineiit. — No  acktiowledgment  or  promise  is  sufficient 
eyidence  of  a  new  or  continuing  contract  to  take  a  case  out  of  the  operation  of 
the  statute  of  limitations,  uidess  contained  in  some  writing  siffned  by  the 
party  to  be  charged  thereby  {Hope  y.  Bogart,  1  Hilton,  543).  What  is  a  suf- 
ndent  signing  (see  Bowe  y.  Thompson,  15  Abb.  877).  An  acknowledgment  suf- 
ficient to  take  a  case  out  of  the  statute  must  be  an  unqualified  admission  of 
the  debt  and  show  a  willingness  to  pay  it  {Turner  y.  Martin,  4  Rob.  661 ;  and 
see  Berrian  y.  Tl^e  Ma/yor  ^  N,  71  id,  688 ;  Loomis  y.  Decker,  1  Daly,  186 ;  Mc- 
Namee  y.  Tenny,  41  Barb.  495;  Stuart  y.  Foster,  18  Abb.  805 ;  28  How.  273 ; 
Creuse  y.  Deflganiere,  10  Bosw.  128 ;  Com'l  Ins,  Co.  y.  BreU,  44  Barb.  489 ; 
Sherman  y.  Wakeman,  9  N.  Y.  85).  Proceedings  to  foreclose  a  mortgage  by 
adyertisement  is  an  acknowledgment  of  the  existence  of  the  mortgagor's  right 
to  redeem  {Calkins  y.  IsbeU,  20  N.  Y.  147). 

e.  A  promise  not  made  to  the  creditor  nor  to  any  one  acting  in  his  behalf 
is  not  sufficient  to  reyiye  a  debt  barred  by  the  statute  of  limitations  {Wake- 
man  y.  Sherman,  9  N.  Y.  86 ;  Bloodgood  y.  Brum,  8  N.  Y.  362). 
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TITLE  m. 

Parties  to  cirnl  aeHons. 

tiscTiOK  111.  Party  in  interest  to  sae. 

112.  Assignment  of  thing  in  action. 

118.  Actions  by  executor,  trustee,  &c. 

114.  Action  by  and  against  married  women, 

115.  Infants,  actions  by  and  against. 

116.  Guardian,  how  apx>ointea. 

117.  Who  may  be  plaintifb. 

118.  Who  may  be  defendants. 

119.  One  or  more  may  sue  or  defend  for  all. 

120.  One  action  against  tiie  different  parties  to  bills  and  notes. 

121.  Action  when  not  to  abate. 

122.  Court  to  decide  controversy,  &c.    Interpleading. 

§  1 1 1  •  (Am'd  1862, 1866.)  Acttdi  hy  party  in  interest.  Onmtee 
of  land  held  adversely.  ^ 

Every  action  most  be  prosecated  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  section  one 
hundred  and  thirteen ;  but  this  section  shall  not  be  deemed  to 
authorize  the  assignment  of  a  thing  in  action  not  arising  out  of 
contract. 

But  an  action  may  be  maintained  by  a  grantee  of  land  in  the 
name  of  a  grantor,  or  his  or  her  heirs  or  legal  representatives, 
when  the  grant  or  grants  are  void  by  reason  of  the  actual  posses- 
sion of  a  person  claiming  under  a  title  adverse  to  that  of  the 
grantor  at  the  time  of  the  delivery  of  the  grant,  and  the  plaintiff 
shall  be  allowed  to  prove  the  facts  to  bring  the  case  within  this 
provision. 

a.  One  cannot  sue  himself. — One  and  the  same  person  cannot  be 
plaintiff  and  defendant  in  the  action  {Sksrwood  v.  BarUm^  28  How.  637 ;  Metho- 
dUt  Epiieopal  Church  v.  Stewart^  27  Barb.  558).  A  man  cannot  sue  himself 
{CoU  V.  Heynolds,  18  N.  Y.  76). 

b,  Urtao  Is  a  iiarty. — ^A  guardian  ad  litem  is  not  a  party  to  the  action 
(JSrawn  v.  HuU,  16  T.  R.  678;  Jarms  v.  Bayd^  5  Porter  [Ala.]  R.  888;  Darrin 
V.  Ha(field,  Co't  App.  Dec.  1852,  Selden's  Notes;  Sindair  v.  Sinclair ,  1  New 
Pr.  Gas.  179 ;  MiUtnk  v.  CoUier^  14  Jurist,  621).  A  stockholder  in  a  corpora- 
tion IB  a  party  to  a  suit  brought  against  such  corporation  (Place  v.  Buttemut9y 
Woolen  Mai\f.  Co,  28  Barb.  508). 

e,  A  person  named  as  defendant,  but  not  served  with  process,  is  not  a  party 
to  the  action  {Bobinaon  v.  Frosty  14  Barb.  586  ;  8teiger%  v.  Oross^  7  Mo.R.  261 ; 
Horton  v.  Payne^  27  How.  877 ;  Norton  v.  Ha/yeSy  4  Denio,  246 ;  East  Biver 
Bank  v.  Outtingy  1  Bosw.  686 ;  see,  however,  D*dge  v.  AveriU,  6  How.  8 ; 
Woods  V.  Be  Figaniere,  16  Abb.  1 ;  1  Rob.  607, 28  N.  Y.  48*0;  an  exception  is  the 
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«ase  of  a  married  woman,  see  Foot  y.  Lathrop,  53  Barb.  183.  "  The  former 
<^siicei7  practice  is  now  adopted  as  to  making  parties  "  ( Wallftce  y.  Eaton^ 
5  How.  100 ;  HoOenbadB  y.  Van  VaJJeenburg,  6 1<£.  284  ;  1  Code  R.  N.  8.  83 ;  Voor- 
A«y.  Childe  «cV.  17  N.  Y.  354).  To  the  same  effect  {Brownson  y.  Qiffard, 
8  How.  895. 

a.  Imprisoned  debtor. — ^An  imprisoned  debtor  is  equaUy  subjected  to 
be  soed  and  prosecuted  to  judgment,  and  to  be  proceeded  against  in  all  the 
modes  prescribed  by  law  to  enforce  ciyil  remedies,  as  if  he  were  at  large 
IMerris  y.  Wahh,  14  Abb.  387 ;  Davis  y.  Duffle,  3  Keyes,  606 ;  4  Abb.  N.  8. 
478;  8Bosw.  617). 

h.  AotlioritF  to  eommenee  aetlon. — ^Except  in  the  action  of  eject- 
ment, as  to  which  see  2  R.  8.  305,  §  17 ;  Howard  y.  H/ward,  11  How.  80;  and 

10  Wend.  568,  the  defendant  is  not  ordinarily  entitled  to  demand  the  produc- 
tion by  an  lattomey  of  his  authority  to  commence  an  action  {Thayer  y.  LewU, 
4  Denio,  269) ;  but  the  court  may,  in  proper  cases,  require  the  attorney  to 
piodnce  his  authority  {Vineent  y.  Vwnderbm,  10  How.  824 ;  and  1  Abb.  193), 
and  may  stay  proceedings  in  the  action  or  require  security  for  costs  (Gomm^rs 
of  Mtdse  y.  Purdy,  86  Barb.  266 ;  22  How.  506 ;  13  Abb.  434) ;  the  court  will 
not  ordinarily  inquire  into  the  fact  whether  the  attorney  is  authorized  to  appear 
or  not  {Denton  y.  Noyes,  6  Johns.  296  ;  Bepublic  of  Mexico  y.  Arrangoie,  1  Abb. 
438).  The  objection  that  an  action  is  commenced  without  authority,  cannot 
be  taken  by  answer  (Oomm^r$  of  Excise  y.  Purdy,  36  Barb.  266 ;  22  How.  506 ; 
18  Abb.  434). 

e.^  Plalntiflrs  addrem. — The  court  has  the  right,  and  in  proper  cases  will 
require  the  attorney  of  a  plaintiff  to  disclose  the  place  of  residence  of  the 
plaintiff  {Yineent  y.  VanderbUt,  10  How.  324,  and  1  Abb.  193 ;  Harris  y.  Hol- 
ier^ 19  Law  Joum.  Q.  B.  62 ;  Johnson  y.  Birley,  5  B.  &  A.  540;  Hamilton  y. 
Wriffht,  37  N  Y.  505 ;  Neal  y.  Holden,  3  Dowl.  Prac.  Cas.  493 ;  SmUh  y.  Bond, 

11  M.  &  W.  326 ;  1  Dowl.  &  L.  287 ;  Oynne  y.  Eirby,  1  Stra.  402 ;  HDoper  y. 
BareouH,  1  H.  BL  534 ;  Bracdy  y.  DaUon,  2  Stra.  705 ;  8hindler  y.  Roberts, 
Barnes,  126;  Hodgson  y.  Gamble,  3  Dowl.  174). 

d.  Grantee  of  lands. — ^Effect  of  proyision  as  to  (Hamilton  y.  Wright,  37 
N.  Y.  502 ;  Towle  y.  Smith,  2  Rob.  489).  The  action  may  be  brought  by  the 
grantee  in  the  name  of  his  grantor,  without  his  consent,  (Lowber  y.  KeUy,  9 
Bosw.  494.) 

e  JVame. — ^An  action  may  be  brought  by  a  party  in  the  name  by  which  he 
is  known,  although  that  is  not  his  true  name  (Cooper  y.  Burr,  45  Barb.  10 ; 
and  see  Bank  of  Havana  y.  Magee,  20  N.  Y.  356,  and  note  to  sec.  142,  post, 
Names  ofptarties.) 

f.  Official  persons. — ^This  section  is  inapplicable  to  suits  by  official  per- 
sons in  their  name  of  office  (Hoogland  y  Hitdwn,  8  How.  343.) 

ff.  Real  partjr  in  interest.— A  plaintiff  who  has  an  absolute  right  to 
the  money  due  on  a  note,  is  the  real  parfy  in  interest,  although  the  payee  of 
the  note  may  be  interes'ed  in  the  eyent  of  the  suit,  in  such  wise  that  if  the 
note  be  not  collected  he  will  not  receiye  any  thing  by  reason  of  his  indorse- 
ment and  sale  of  it  (Gummings  y  Morris,  3  Bosw.  560). 

h.  The  tsLCt  that  the  plaintiff  has  not  actual  possession  of  the  note  sued 
upon,  does  not  affect  his  right  to  recoyer  upon  it.  It  is  sufficient  if  he  has  the 
rii^bt  to  the  money  due  upon  it  (Selden  y.  Pringle,  17  Barb.  468;  Hastings  y. 
JtKinley,  1 E.  D.  Smith,  273).  Whether  the  plaintiff's  title  be  legal  or  equitable 
is  immaterial;  if  he  haye  the  whole  interest,  he  may  maintain  the  action 
{id). 

i.  A  plaintiff  who  sues  as  the  assignee  of  a  cause  of  action  in  which  he  has 
no  interest  at  the  time  of  suit  brought,  cannot  maintain  his  action  by  purchas- 
ing, after  issue  joined,  the  cause  of  action  described  in  his  complaint  (Gar- 
riqus  y.  Loeseher,  8  Bosw.  579). 

j.  A  written  instrument,  whereby  the  defendant  promised  "to  pay  V.  C. 
as  executiye  agent  of  the  company,  Bureau  G.  G.  &  Co.,  the  sum  of  $8,000,**  is 
legally  payable  to  the  company  represented  by  Y.  C,  and  not  to  Y.  C,  the 
agent ;  and  Y.  C.  cannot  mamtain  an  action  in  his  own  name  on  such  an  in- 
strument (Considerant  y.  Brisbane,  2  Bosw.  471 ;  22  N.  Y.  389). 
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a.  PoBseseion  of  a  negotiable  bill  or  note  is  presumptiye  evidence  of  tide 
(Mottram  y.  MillSy  1  Sand.  87,  and  see  WUtme  y.  Nartham^  5  Bosw.  428 ;  Cam- 
dm  B'h  y.  Sogers,  4  How.  68 ;  East  Eiver  B'k  y.  JudaA,  10  id.  185 ;  WiUiafM 
y.  Broum^  2  Keyes,  486).  The  presumption  is  not  repeUed  by  showing  that  it 
came  info  his  hands  after  it  was  due  {^ame$  y.  Chalmers^  5  Sand.  62 ;  6  N.  T. 
214;  and  see  Farrinffton  y.  Park  B%  89  Barb.  645 :  see  Potter  y.  (Jhadfepy  16 
Abb.  146;  the  indorsee  of  a  note  for  a  consideration  not  to  be  paid  till  the 
note  should  be  collected,  is  the  real  party  in  interest  to  maintain  an  action 
thereon  (Cummings  y.  Morrie,  26  N.  Y.  626 ;  see  Killmore  y.  Cuker,  24  Barb. 
656 ;  Anon.  16  Abb.  428;  Le/cando  y.  BuitJlui/m^  1  Hilton,  114 ;  Bwrgin  y.  Ir^ 
land,  14  N.  Y.  822).  Where  a  bond  and  mortgage  are  giyen  to  secure  a  debt, 
an  assignment  of  the  mortgage  alone  is  a  nulhty  (Cooper  y.  NeuHand,  17  Abb. 
842 ;  Merrii^  y.  Ban'thilidc^  M  How.  129).  As  to  transfer  of  a  demand  for 
which  a  note  has  been  giyen  (Armistflr&ng  y ,  C7tMAn«^,  48  Barb.  840). 

&.  Where  an  agent  makes  a  contract  in  writing  in  his  own  name  and  with- 
out disclosing  his  principal,  the  principal  may  sue  in  his  own  name  (Erickean 
y.  Compton,  6  How.  471 ;  St.  John  y.  GriffUh^  2  Abb.  198) ;  or  the  action  may- 
be in  the  name  of  the  agent  (Morgcm  y.  Beid,  7  Abb.  215 ;  Nelson  y.  Nixon,  IS 
Abb.  104).  But  a  mere  agent  cannot  prosecute  in  his  own  name  {Bec(field  y. 
MiddUton,  7  Bosw.  649 ;  P^>or  y.  Ouifford,  10  N.  Y.  278 ;  Netoherry  y.  Oarland^ 
81  Barb.  121).  Thus  a  mere  merchandise  broker,  not  acting  under  a  del  credere 
commission,  cannot  maintain  an  action  in  his  own  name  to  recover  the  price  of 
goods  sold  by  him  for  the  owner,  unless  he  has  advanced  upon  the  goods  or 
guaranteed  the  sale  {White  v.  Chouteau,  lu  Barb.  202).  See  post,  note  to 
section  118. 

c.  A  carrier  can  maintain  an  action  in  his  own  name  for  an  injury  to  prop- 
erty entrusted  to  him  to  carry  (Merrick  v.  Brainard,  88  Barb.  574). 

d.  The  master  of  a  ship,  although  not  an  owner,  may  sue  for  freight  (Ken^ 
nedy  v.  Eilau,  17  Abb.  78  ;  86  Barb  197). 

e.  An  action  against  the  trustees  of  a  school  district  for  wronf^fully  expel- 
ling a  child  from  a  common  school,  must  be  in  the  name  of  the  child  (Stepnefi- 
son  v.  ffaU,  14  Barb.  222). 

/.The  reversioner  may  recover  for  waste  by  a  tenant,  although  after  its 
commission  he  alienate  the  estate,  and  have  no  interest  therein  at  the  time  the 
action  is  conunenced  (Bobinson  v.  Wheeler,  25  N.  Y.  252). 

g.  No  one  individual  can  maintain  an  action  for  specific  performance  of  a 
public  duty,  imposed  for  the  public  benefit  (Qetty  v.  Hudson  Biter  B  B.  Co. 
21  Barb.  617). 

h.  Property  taken  on  execution  is,  in  law,  in  the  possession  of  the  sherifiT, 
and  for  any  wrong  in  relation  to  such  property,  the  action  must  be  in  the 
name  of  the  sheriff  (  TerwiUiger  v.  Wheeler,  86  Barb.  620). 

i.  An  action  against  a  carrier  for  the  loss  of  goods  is  properly  brought  in 
the  name  of  the  consignor  when  he  is  the  owner  of  the  goods  (PHce  v.  Powellj 
8  N.  Y.  822). 

j.  Where  a  trustee  takes,  in  his  individual  capacity,  security  for  trust  * 
funds,  and  dies,  an  action  on  such  security  cannot  be  maintained  in  the  name 
of  his  successor  as  trustee ;  the  action  should  be  by  his  personal  representatives 
(Benaud  v.  Consdyea,  6  Abb.  346). 

k.  An  action  under  the  statute  *•*•  of  betting  and  gaming,*'  to  recover  monny 
deposited  as  a  stake  on  an  illegal  wager,  must  be  in  the  name  of  the  real  de- 
positor, although  the  name  of  another  may  have  been  used  in  making  the 
wager  (Buckman  v.  Pitcher,  20  N.  Y.  9). 

X  An  action  on  a  bond  executed  by  a  putative  father,  and  his  sureties  on 
an  order  of  filiation,  in  whose  name  to  be  brought  ?  (Hoogland  v.  Hudson,  8 
How.  848). 

m.  Whether  a  sequestrator  of  an  incorporated  cpmpany,  as  such,  can  main- 
tain an  action  (Brinton  v.  Woods,  19  How.  162). 

n.  The  holder  of  a  thing  in  action,  as  collateral  security,  may  enforce  pay- 
ment of  it  (Nelson  v.  Edwards,  40  iiarb.  280) ;  and  semble,  payment  of  the  prin- 
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cipal  debt  would  not  effect  the  continuance  of  the  action  in  his  name  {Greene 
▼.  TaUman,  20  N.  Y.  197). 

a.  Where  a  policy  of  insurance  is  issued  to  A,  loss,  if  any,  payable  to  B, 
is  case  of  a  loss  B  may  sue  in  his  own  name  (Prink  y.  Hampden  Ins.  Co.  1 
Abb.  N.  8.  848;  and  see  Lartey,  Columbus  Ins,  Co,  2  Code  Rep.  65) ;  and  as  to 
action  by  assignees  of  policies  of  insurance  or  of  claims  for  losses  (see  St. 
John  V.  Ameriean  Ins.  Co.  18  N.  Y.  31  ;  MiUer  v.  Hamilton  Ins.  Co,  17  N.  Y. 
609 ;  Fowler  v.  If.  T.  Indem  Ins.  Co.  23  Barb,  151 ;  Courtney  v.  N.  T.  City  Ins. 
Co.  28  Barb.  116;  CarroU  v.  Charter  Oak  Ins.  Co.  88  Barb.  402). 

h.  Assignees  for  the  benefit  of  creditors  cannot  assign  a  claim  due  to 
tiiem,  as  trustees,  to  a  third  person,  to  collect  the  claim  and  appropriate  the 
IHOoeeds  in  accordance  with  the  provisions  of  the  original  assignment  {Small 
T.  Ludlawy  1  Hilton,  189). 

e  An  assignment  by  a  married  woman,  of  certain  specified  goods  and 
chattels,  ^  as  well  as  all  claims  and  demands  for  any  portion  of  them,"  carries 
the  right  of  action  for  the  previous  wrongful  taking  of  any  of  the  assigned 
goods  (Sherman  y.  Elder ^  24  N.  Y.  881)  ;  and  a  general  assignment  of  all  prop- 
erty for  the  benefit  of  creditors,  was  held  to  pass  a  right  of  action  for  the 
conyeraion  of  promissory  notes  ( WhiUalDer  y.  JferriU,  80  Barb.  889 ;  and  see 
WesteoU  y.  Keder,  4  Boew.  564). 

d.  One  of  the  several  partners  may  assign  a  debt  due  the  firm  (Boerit  v. 
iSCftm^,  7  Hill,  585) ;  and  a  surviving  partner  may  assign  a  chose  in  action  be- 
lon^g  to  his  late  firm  (Pinckney  v.  Wallaee^  1  Abb.  82)  But  where  one  of 
two  ]jartner3,  to  whom  a  debt  was  due,  made  an  assignment  of  my  claim  in  a 
oertam  debt  due  me,  and  thereupon  the  assignee  alone,  and  without  joining 
the  other  partoer,  brought  an  action  to  recover  said  claim,  held  that  he  could 
not  recover  (MiUs  v.  Pearson^  2  Hilton,  16). 

e.  Oefente,  not  real  party. — Defendant  cannot  show  on  the  trial 
that  plaintiff  is  not  the  real  party  in  interest,  unless  that  defense  is  set  up  in 
the  answer  (Sa^Mge  v.  Com  Bxeh.  Ins.  Co.  4  Bosw.  2). 

f.  Tlraaflfer  of  things  In  action. — ^The  only  change  made  by  the 
code  in  respect  to  the  transfer  of  a  thing  in  action,  is  to  transfer  with  the  ben- 
eficial interest  the  right  of  action  also  in  those  cases  where,  before  the  code, 
a  court  [of  equity]  would  recognize  and  protect  the  right  of  the  assignee.  No 
new  right  of  action  is  created ;  no  authority  is  given  to  assign  a  right  of 
action  which  before  was  not  assignable  (Hodgman  v.  Western  R  R.  Co.  7 
How.  498;  and  Merchants'  Ins.  Co.  of  Buffalo  v.  Eaten,  UN.  Y.  Leg.  Obs. 
140).  As  a  general  rule,  all  choses  m  action  are  assignable.  But  there  are 
some  exceptions  to  the  above  rule  (see  Willard's  Equ.  Juris.  460 ;  Burrell  on 
Assignments,  pp.  65  to  69,  and  below).  It  is  no  objection  to  a  suit  by  the 
assignee  of  a  foreign  executor  that  the  assignment  was  made  to  avoid  tbe 
difilculty  arising  from  the  incapacity  of  such  executor  to  sue  (Peterson  v. 
Chemioal  B'h,  82  N.  Y.  10).  A  person  cannot  sell  to  another  a  debt  against 
himself.  A  debtor  has  no  assignable  interest  in  debts  owing  by  him  ( Van 
Sealer  v.  Lefferts^  11  Barb.  140).  An  assignment  of  a  demand  and  a  book  ac- 
count made  by  one  under  sentence  of  imprisonment  in  the  State  Prison  is 
void  (MUler  v.  Finkle,  1  Park.  Cr.  R  874).  As  to  assignment  of  the  assets  of 
a  corporation,  see  Ndson  v.  Eaton,  16  Abb.  119 ;  Cgden.  v.  Raymond,  5  Bosw. 
26.  The  assignment  of  a  bond  by  one  of  two  joint  obligees,  partners,  in  the 
name  of  the  firm,  is  void  (Hudson  v.  McKemie,  1  E  D.  Smith,  858).  The 
widow  of  a  man  deceased,  not  being  his  executrix  or  administratrix,  cannot 
aangn  his  choses  in  action  (Heidenheimer  v.  Wilson,  81  Barb.  686). 

ff.  Unbat  majr  b«  amli^ed. — The  extra  allowance  promised  by  the 
legislature  to  canal  contractors,  by  the  Laws  of  1836,  p.  201  (MunseU  v.  Lewis, 
9  Ben.  224). 

A.  A  mere  possibility,  coupled  with  an  interest  (1  R.  8.  725,  §  35 ;  Law- 
rente  v.  Bayard,  7  Paige,  76 ;  and  see  Hinkle  v.  Waneer,  17  How.  U.  8  Rep. 
868 ;  Field  v.  Mayor  <^  JV:  Z  6  N.  Y.  187 ;  Stoi>er  v.  Eyeleshimer,  8  5eyes, 
620). 

t.  Any  interest  in  personal  property,  or  a  mere  possibility,  coupled  with 
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an  interest  in  real  estate.  A  life  estate,  charged  with  the  support  of  infants 
(EmTTums  v.  Cairn,  8  Barb.  248). 

a.  A  claim  against  a  foreign  government,  for  an  illegal  capture  {Couch  y. 
DeUvplain,  2  N.  Y.  897 ;  MUtiot  v.  MeU,  16  Peters,  221). 

ft.  Future  debts  {Power  v.  Alger ^  13  Abb.  475). 

c.  A  right  of  action  for  any  injury  occasioned  by  negligence :  as  neglect- 
ing to  arrest  {Diminy  v.  Fay^  88  Barb.  18);  firing  fences  {Fried  v.  N,  F.  Cent. 
R  R25  How.  285) ;  killing  persons  {Quinn  y.  Moore,  15  N.  T.  482) ;  killing 
cattle  {Butler  y.  N,  T,  ana  Erie  R  B,  22  Barb  110) ;  not  remoying  obstruc- 
tions {Fulton  Fire  Im.  Go.  y.  Baldwin,  87  N.  Y.  648) ;  for  loss  of  goods  by  a 
carrier  {McKee  y.  Judd,  12  N.  Y.  622 ;  Waldran  y.  Willard,  17  N.  Y.  466 ; 
MerreU  y.  ChinneU  80  N.  Y.  594) ;  loss  of  goods  by  inn-keeper  {Stanton  y. 
Leland,  4  E.  D.  Smith,  88). 

d.  All  such  rights  of  action  for  tort  as  would  suryiye  to  the  personal  rep- 
resentatiye  {Butl>er  y  K  T,  d  Erie  R  B,  Co,  22  Barb.  110).  The  power  to 
assign  and  to  transmit  to  personal  representatiyes  are  conyertible  {Bof^mond  y. 
FitA,2  Gromp.  M.  & R  688;  Comegyey.  Vas^e,  1  Pet.  218;  ZdMshie  y.  Smith, 
18  N.  Y.  885). 

e.  Sembie, — A  sherifTs  riffht  of  action  against  bail  {Clapp  y.  Sehutt,  29 
How.  255) ;  and  a  claim  for  balance  of  account  on  settlement  of  partnerdiip 
{8j:ring  y.  Baher,  1  ffilton,  526). 

/.  A  right  of  action  for  breach  of  contract :  as  on  a  repleyin  bond  {Aeher 
y.  Finn,  5  Hill,  298;  a  ^arantee  {SmaU  y.  Bloan,  1  Bosw.  852)  ;  a  lease  {Mun- 
aon  y.  BUey,  2  E.  D.  Smith,  180) ;  a  license  to  use  a  patented  article  ( WiUon  y. 
StoUy,  5  McLean,  1) ;  money  had  and  receiyed  (P2a^  y.  Stout,  14  Abb.  178; 
Oould  y.  Gould,  86  Barb.  270) ;  nonpayment  of  officers^  fees  {BirJobeek  y.  Staf- 
ford, 28  How.  286 ;  14  Abb.  285) ;  breach  of  articles  of  apprenticeship  {QuUd- 
erland  y.  Knax,  5  Cow.  863) ;  right  of  re-entry  for  condition  broken  ( Van 
Bemselaer  y.  Barringer,  6  Trans.  Ap.  150) ;  breach  of  contract  to  deliver  chat- 
tels {Tyler  y.  Barrows,  6  Bob.  104) ;  or  for  services  {Field  v.  Mayor  of  N,  T, 
6  N.  Y.  179 ;  Seats  y.  Conover,  8  Eeyes,  111 ;  Monahany.  Story,  2  E.  D.  Smith, 
893) ;  or  to  pay  money  {Prindle  v.  Carruthers,  15  N.  Y.  425).  And  where  a 
claim  is  on  contract,  it  is  not  rendered  non-assignable  because  there  is  fraud 
in  the  transaction  {Brady  v.  Bissd,  1  Abb.  76 ;  French  v.  White,  5  Duer,  254 ; 
and  see  Atwdly.  Le  Boy,  4  Abb.  488) ;  and  no  allegation  in  the  complaint  can 
change  the  real  nature  of  the  cause  of  action  so  as  to  render  what  is  assignable 
not  assignable  {Brady  v.  Bissel,  1  Abb.  76).  The  right  to  recover  money  lost 
in  betting  arises  on  contract,  and  may  be  assigned  {McBougaU  v.  Wailing,  48 
Barb  864;  but  see  Weyhim  v.  White,  22  Barb,  82;  Meeeh  v.  Stoner,  19  N.  Y. 
26 ;  Bmdrickson  v.  Beers,  6  Bosw.  639). 

g.  A  right  of  action  against  a  vendor  for  fraudulent  representations 
{Haight  v.  Hoyt,  19  N.  Y.  464 ;  Johnston  v.  Bennett,  5  Abb.  N.  S.  331) ;  the 
cases  of  Zatn-iskie  v.  Smith,  13  N.  Y.  322 ;  Hyslop  v.  BumdaU,  4  Duer.  660, 
supposed  to  be  overruled. 

A  A  right  of  action  for  fraud :  in  obtaining  deed  {McMahon  v.  AUen,  85 
N.  Y.  403)  ;  misapplying  funds  {Cfroeers'  Nat.  Bh  v.  Clarke,  48  Barb.  26;  82 
How.  160) ;  either  of  individual  or  corporation ;  {id. ;  Chuld  v.  Gould,  86  fiiarb. 
270). 

i.  After  the  conversion  of  a  chattel  or  an  injury  to  real  or  personal  prop- 
erty, the  owner  may  either  sell  the  chattel  itseli,  or  assign  his  right  of  action 
for  the  conversion  or  injury  {HM  v.  Bobinson  2  N.  Y.  298 ;  Hoyt  v,  Thompson, 
5  N.  Y  347 ;  McKee  v.  Judd,  12  N.  Y.  622 ;  WaUron  v.  WiUard,  17  N.  Y.  466 ; 
Bichtmeyer  v.  Bemsen,  38  N.  Y.  206). 

j.  Afliiflpnment  In  parceli* — When  a  chose  in  action  is  assignable  it 
may  be  assigned  in  separate  parcels  to  different  persons,  and  either  of  the  as- 
signees may  maintain  an  action  to  recover  the  portion  to  him  assigned  {Field 
y.  Mayor  N,  T.  6  N.  Y.  179 ;  Cook  v.  Genesee  Mut.  Ins,  Co.  8  How.  614).  The 
rule  includes  judgments  {More  v.  Trumpbour,  5  Cow.  488).  As  to  assigning 
part  of  a  bill  of  exchange,  see  Hawkins  v.  Gardner,  12  Mod.  213;  EdwHns  y. 
Cardy,  L'd  Raym.  360  Carth.  466.    Where,  however,  a  debt  is  assigned  in  sepa- 
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rate  j^aroek,  it  is  in  effect  a  splitting  of  the  cause  of  action,  and  the  whole  debt, 
notwithstandicgr  such  assignments,  shoald  be  sued  for  in  one  action  (see  Poor 
V.  Ouil/ord,  10  N.  Y.  273;  Bowdoin  v.  Coleman,  3  Abb.  481).  If  the  owner  of 
some  part  of  the  debt  will  not  join  as  a  co-plaintiff,  he  should  be  made  a  defend- 
ant A  judgment  in  an  action  for  one  part  of  the  debt  will  not,  it  has  been 
held,be  a  bar  to  an  action  for  the  remainder  (  Cook  r.  Oeneaee  Ins.  Co.  8  How.  514). 
A  single  debt  {a  single  eatue  of  action)  cannot  be  cimverted  into  several  debts 
(seeend  causes  of  action),  unless  with  the  consent  of  the  debtor  {Love  y.  Fairehildy 
18  Mo.  R.  300;  Palmer  y.  Merrill,  6  Gush.  282 ;  Ingraham  v.  Hall,  11  S.  &.  R. 
78).  The  law  relating  to  splittiDg  causes  of  action  applies.  See  ^^  Splitting 
cause  of  action,'*^  in  note  to  $140,  post. 

a.  IVliat  may  not  be  aisli^ed. — ^The  beneficial  interest  of  a  cestui  que 
trust  in  rents  and  profits,  in  certain  cases  (1 R.  S.  730,  §  68 ;  Eone  y.  Van  Bchaick. 

7  Pfcige  221 ;  20  Wend.  564). 

J>.  Pensions  granted  by  the  general  goyemment  for  reyolutionary  seryices 
(Laws  of  the  U.  8.  yol.  6.  p.  274). 

e.  A  simple  expectancy,  in  which  the  assignee  had  no  interest,  and  which 
is  unpnrchasable  (MunseU  y.  Leuns,  4  Hill,  642). 

d.  A  cause  of  action  for  a  tort  to  person  or  property  {Jfask  y.  Frederick^  12 
Abb.  149 ;  Purple  y.  Hudson  R  R,  Co.  1  Abb.  33 ;  4  Duer,  74 ;  Hodgman  y.  West- 
ern B.JI  Co,7  How.  493 ;  Oliver  y.  Walsk,  6  Cal.  R.  456)  ;  eyen  after  yerdict 
{Brooks  V.  Ednford,  15  Abb.  342). 

e.  The  ri^bt  of  action  to  cancel  or  ayoid  notes  or  other  securities  or  contracts 
on  the  ground  of  usury  {Boughton  y.  Smithy  26  Barb.  635 ;  see  Bollard  y .  Baynor, 
80  N.  f .  197). 

/.  The  right  of  action  for  reduction  of  a  seryant  {Howard  y.  Crowther,  8  M. 
A  W.  601). 

g,  Indian  annuities  granted  by  the  goyemment  of  the  United  States  (5  Opin. 
Att  Qen'l.  285). 

A  A  contract  with  the  United  States  Gk)yemment  (5  id.  502 ;  7  id.  683). 

i.  A  contingent  right  of  dower  {Moore  y.  Mayor  qf  N.  T.  8  N.  Y.  113). 

j.  A  contract  for  conyict  labor  {Homer  y.  Wood,  23  N.  Y.  850). 

t.  Form  of  AMignment. — ^No  formality  is  necessary  to  effect  the  transfer 
of  a  chose  in  action.  Any  transaction  between  the  contracting  parties  which 
indicates  their  inteutioo  to  pass  the  beneficial  interest  in  the  instrument  from 
one  to  the  other,  is  sufficient  for  that  purpose ;  a  debt  or  claim  may  be  assi^ed 
bj  parol  as  well  as  by  writing  {Hooker  y.  Eagle  Hk,  80  N.  Y.  88 ;  Arnold  y. 
Jo^uon^  28  How.  249 ;  Hinkle  y.  Warner,  17  How.  U.  S.  Rep.  868 ;  Judson  y. 
CcTcoran^  uZ.  612 ;  Slaughter  y.  Faust,  4  Blackf.  380 ;  Montgomery  y.DiUingham^ 

8  Sme.  &  M.  647 ;  Eastings  y.MKinley,  1 E.  D.  Smith,  278 ;  Waldron  y.  .B3Jfc<jr, 
4  Mf.  440;  Dickenson  y.  PhUUps,  1  Barb.  454;  Goitid  y.  EUery.  39  Barb.  168 ; 
Paytm  y.  WhUe,  2  Hilton,  77;  Sextan  y.  Fleet,  id.  485;  Bnggs  y.  Dorr,  19 
Johns,  95 ;  Homer  y.  Wood,  15  Barb.  871 ;  Qreen  y.  Hart,  1  Johns.  580 ;  Can- 
fiM  y.  Munger,  12  id.  346  ;  Preseott  y.  Hull,  17  id.  284) ;  and  thus,  a  judgment 
of  a  court  of  record,  a  bond  or  coyenant,  and  a  mortgage  of  real  estate,  may  all 
be  assigned  orally,  by  mere  deliyery,  without  any  instrument  in  writing,  de- 
claring the  transfer  {Ford  y.  Stuart,  19  Johns.  842 ;  Briggs  y.  Dorr,  id.  95 ; 
Dawson  y.  Cole,  16  id.  51 ;  Runyon  y.  Mesereau,  1\  id.  534;  see,  howeyer, 
ArUikery.  Zeh,  5  Hill,  200) ;  and  so  of  a  chattel  mortgage  {Langdon  y.  Bud,  6 
Wend.  80).  Yet  to  constitute  an  assignment  by  parm  it  must  be  shown  that 
the  owner  surrendered  all  control  oyer  the  chose,  and  made  an  absolute  appro- 
priation of  it  {Bupp  y.  Blanchard,  84  Barb.  627).  A  yerbal  pledf^e  of  a  nego- 
tiable instrument^  without  a  deUyery  or  an  absolute  transfer,  will  not  make 
the  pledgee  a  lona  fide  holder  {RusseU  y.  Seudder,  42  Barb.  31 ;  Tacks  y. 
Sekmidt^  18  Abb.  308).  As  a  specialty  may  be  assigned  by  parol,  so  it  may 
be  assigned  by  writing  without  seal  {Ford  y.  Sttiarty  19  Johns.  96;  Dawson 
y.  Gole,  16  m2.  51) ;  and  there  are  cases  in  which  something  short  of  an  actual 
tzanafer  and  deliyery  of  a  chose  in  action  will  operate  as  an  eouitable  assign- 
ment of  the  whole  or  some  part  of  it  {Dickerson  y.  Phillips,  1  Barb.  458 ;  and 
see,  fiirther,  Willaid's  £q.  Juris.  468).    An  assignment  of  a  judgment  is  suffi- 
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cient  if  it  state  correctly  the  title  of  the  suit  (t.  e.  the  names  of  the  parties- 
plaintiff  and  defendant)  though  the  amount,  the  time  when  recovered,  and  the 
court  in  which  it  was  rendered,  he  omitted  (The  People  y.  Fleming^  4  Denio, 
137);  and  if  in  the  title  of  the  suit  the  middle  letter  of  the  plaintiffs  name  he 
omitted,  it  is  immaterial  (Aylencarth  y.  Brown,  10  Barb.  167).  The  word  as- 
signed, with  the  assignor's  signature  written  on  the  back  of  an  account,  is  a 
Bi&cient  assignment  {Byan  v.  Maddex^  6  Cal.  Rep.  247 ;  Sexton  y.  Fleet,  2  Hil- 
ton, 478).  Where  a  written  assignment  of  a  claim,  with  the  name  of  the  as- 
signee left  in  blank,  is  deliyered  to  a  party  with  intent  to  transfer  the  same  to 
him,  it  will  operate  to  yest  in  him  the  title  as  assignee ;  but  he  may  fill  in  the 
name  of  a  third  person,  and  deliver  the  instrument  to  the  latter,  and  so  transfer 
the  title  to  him  {Waldronv,  Baker,  4  E.  D.  Smith,  440). 

a.  The  defendant  made  and  signed  an  order  as  foUows :  **  Messrs^  F.  &  L. 
pay  J.  L.  or  order  $68  in  such  furniture  as  he  may  select,  and  charge  same  to 
my  account  for  value  received."  On  the  back  of  this  order  J.  L.  wrote :  "  Pay 
to  H.  L. ;"  and  signed  his  name  thereto ;  held  that  the  endorsement  invested  H. 
L.  with  all  the  rights  of  J.  L.,  and  entitled  him  to  sue  on  said  order  {Lefm  v. 
Jansen,  18  How.  265). ' 

h,  A  written  instrament  for  the  payment  of  money  upon  a  contingency, 
may  be  transferred  by  delivery  merely,  although  drawn  payable  "  to  order." 
Such  an  instrument  is  not  negotiable,  and  no  indorsement  is  requisite  to  trans- 
fer the  title.  A  delivery  with  intent  to  vest  in  the  party  all  the  payee's  inter- 
est in  it  is  sufficient  (Loftus  v.  Clark,  1  Hilton,  810). 

e.  The  rule  that  a  bill  payable  to  order  must  be  transferred  by  indorgement 
applies  only  to  make  the  instrument  negotiable ;  but  the  transfer  by  delivery  is 
sufficient  to  enable  the  holder  to  sue  upon  such  a  bill  or  note  in  his  own  name 
(Stwage  v.  Bevier,  12  How.  166 ;  BUlingB  v.  Jane,  1 1  Barb.  620  ;  White  v.  Brousn, 
14  How.  282;  Houghton  v.  Bodge,  5  Bosw.  826;  Sexton  y.  Fleet,  2  Hilton,  485; 
Brovm  v.  Bichardson,  20  N.  Y.  472 ;  1  Bosw.  402 ;  Farrington  v.  Park  B%  89 
Barb.  645 ;  Gould  v.  EUery,  id.  163). 

d.  Consideration  for  assl^ment* — ^An  assignee  of  a  ri^ht  of  ac- 
tion is  not  bound  to  show  that  he  ^ave  any  valuable  consideration  for  the 
assignment.  The  owner  of  a  cause  of  action  may  give  it  away  if  he  choose, 
and  the  donee  will  have  as  good  a  right  as  though  he  were  an  assignee  for 
value  ( Clark  v.  Downing,  1  E.  D.  Smith,  406 ;  BecS^  v,  Baymond,  2  td.  497 ; 
Mills  V.  Fox,  4  id.  220 :  Bichardson  v.  Mead,  27  Barb.  178 ;  Arthur  v.  Brojks, 
14  Barb.  79 ;  Merrick  v.  Brainard,  38  Barb.  574 ;  Vogel  v.  Bdbcoek,  1  Abb.  177 ; 
Allen  V.  Brown,  61  Barb.  98).  In  the  absence  of  evidence  to  the  contrary,  it 
will  be  presumed  the  assignment  was  for  a  sufficient  consideration  (Eno  v. 
Crooke,  10  N.  Y.  60 ;  PoUer  v.  Chadeey,  16  Abb.  146),  and  in  case  of  the  as- 
signment of  a  note  that  it  was  assigned  before  it  became  due  {Andrews  v. 
Cnadboume,  19  Barb.  147).  Proof  of  a  valuable  consideration  is  only  neces- 
sary to  be  made  when  a  defense  is  set  up,  which,  unless  the  plaintiff  was  a 

Surchaser  for  value,  would  conclude  him  {James  v.  Chalmers,  5  Sand.  52 ;  6 
[.  Y.  214) ;  and  where  the  object  is  to  prove  that  the  alleged  assignment  to 
the  plaintiff  is  a  mere  sham,  and  that  although  an  assignment  in  form  has 
been  executed,  it  was  executed  under  an  arrangement  that  the  recovery  should 
be  for  the  benefit  of  the  alleged  assignor ;  but  the  mere  fact  that  there  was 
no  consideration  does  not  alone  amount  to  any  thing  {Burtnett  v.  Choynne,  2 
Abb.  81 ;  and  see  BeU  v.  Brew,  4  E.  D.  Smith,  62 ;  Merrick  v.  Brainard,  88 
Barb.  575) ;  and  when  in  pleading,  the  assignment  is  alleged  to  have  been  for 
value  received,  the  allegation  as  to  value  received  is  immaterial  ( Wilson  v. 
Codman,  8  Cranch,  1 93 ;  Vogel  v.  Bdbcoek,  1  Abb.  177).  Where  one  becomes 
the  legal  owner  of  a  claim  by  assignment,  it  is  immaterial  to  the  debtor  whe- 
ther the  assignee  receives  the  money  upon  it  in  his  own  right  or  as  a  trustee 
{Hoogland  v.  Trask,  6  Bob.  640). 

e.  Proof  of  assli^ment. — ^An  assignment  is  proved  by  the  evidence 
of  the  payee  of  the  note  in  suit  that  he  had  indorsed  the  note  to  the  plaintiff, 
and  that  he  had  no  interest  in  the  note  when  sworn  {Brown  v.  Bichardson,  20 
N.  Y.472).    The  production  by  the  plaintiff  on  the  trial  of  an  assignment  to 
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himself,  after  due  proof  of  the  execution  thereof  by  the  assignor,  is  sufficient 
eridence  of  a  delivery  of  such  assignment  {Story  v.  BUhap^  4  E.  D.  Smith, 
423),  and  that  it  was  delivered  on  the  day  it  bears  date  (^Z2y.  Davis^  8  Barb. 
310;  and  see  Oenter  y.  Morrison^  81  Barb.  165). 

a.  Parol  proof  to  explain  assignment. — An  assignment  of  a 
judgment  absolute  in  form  may  be  shown  to  have  been  made  and  received  as 
security  for  loans  {Storer  v.  Coe,  2  Bosw.  662 ;  and  see  Lewando  v.  Dunham^  1 
Hilton,  114). 

h.  Re^asslgnment. — The  redelivery  and  surrender  by  the  assignee  to 
the  assignor  of  the  written  assignment  of  a  claim,  and  its  acceptance  by  the 
litter,  with  the  mutual  understanding  that  the  assignment  is  thenceforth  to  be 
void,  operates  as  an  equitable  re-assignment  of  the  claim  to  the  original  owner, 
and  diverts  the  assignee  of  his  title  {Ball  y.  Larien^  8  E.  D.  Smith,  655 ;  and 
see  Tomlinsan  y.  B&rit,  80  Barb.  47). 

(?.  Implied  irarrantee  In  assignment.— In  every  assignment  of  an 
instrument,  even  not  negotiable,  the  assignor  impliedly  warrants  that  the  in- 
strument is  valid,  and  the  obligor  liable  to  pay  it  {Lile  v.  Hopkins^  12  Sme.  & 
H  803;  see  2  El.  and  Bl.  849);  and  that  there  is  no  legal  defense  to  its  collec- 
tion, arising  out  of  his  own  connection  with  its  origin  {Delaware  B^k  y.  Jarvis^ 
20  N.  Y.  226);  that  the  party  was  competent  to  contract  {Erwin  v.  Ihwn%^  15 
N.  Y.  574  ;  that  the  amount  is  unpaid  (Fumess  v.  Ferguson^  15  N.  Y.  439). 

d.  Assignment  of  principal  carries  collaterals.— Where  a  debt  is 
assigned,  the  assignment  carries  with  it  all  the  collateral  securities  held  by  the 
assignor  for  its  collection,  although  they  are  not  mentioned  or  referred  to  in 
the  assignment  {Parmdee  v.  Dann^  28  Barb.  461 ;  Sexton  v.  Fleet^  2  Hilton,  484). 
Thus  the  assignment  of  an  undertaking  given  by  a  defendant  in  an  action  of 
claim  and  delivery  carries  with  it  the  juc^ment  m  the  action,  semble  {Morange 
T.  Mudge,  6  Abb.  248).  The  assignment  of  a  guaranteed  note  carries  with  it 
the  guarantee  (Chuld  v.  Ellery,  89  Barb.  168);  and  the  assignment  of  a  debt 
necessarily  carries  with  it,  as  an  incident,  a  collateral  mortgage  {Jackson  v. 
Elodgett,  5  Cow.  202),  by  which  it  is  secured.  So  the  assignment  of  a  judg- 
ment carries  with  it  the  debt  and  any  mortgage  given  to  secure  it ;  and  if  the 
assignment  be  of  a  part  of  the  debt  or  judgment,  it  carries  with  it  a  similar 
part  of  the  mortgage  {Pattison  v.  HuUy  9  Cow.  747).  An  assignment  of  shares 
of  stock  in  an  incorporated  company  passes  the  growing  profits  of  such 
shares  {Kane  y.  BhoOgood^  7  Johns.  Ch.  R  108 ;  Willard's  Eq.  Juris.  462). 
An  assignment  by  a  defendant,  who  prevails  in  an  action  of  claim  and  delivery 
of  the  judgment,  and  all  moneys  to  be  obtained  by  means  thereof,  or  by  any 
proceedings  to  be  had  thereon,  transfers  to  the  assignee  any  undertaking  ex- 
ecuted in  the  action,  upon  requisition  made  for  the  delivery  of  property  to 
plaintiff;  and  the  assignee  may  maintain  an  action  upon  such  an  undertaking 
(Btm^oin  y.  Ci»2man, 3  Abb.  481 ;  6  Duer,  182).  An  assignment  of  "all  my 
property  and  estate  of  every  kind,''  or,  "  interest,"  transfers  a  right  of  action 
eziscing  in  favor  of  the  assignor  for  the  converjion  of  a  chattel  {McKee  y. 
Judd,  12  N.  Y.  622;  Waldron  v.  WiUard,  17  N.  Y.  466).  A  sale  of  goods 
does  not  carry  with  it  a  right  of  action  for  their  conversion  {Hicks  y.  Cleveland, 
37  Barb.  573).  Where  the  assignment  of  the  principal  security  carries  with 
it  all  subsidiary  securities,  it  is  not  necessary  to  allege  in  the  complaint  more 
than  the  assignment  of  the  principal  security  {Honner  y.  True,  19  Barb.  106). 
An  asdgnment  of  a  judgment  held  not  to  carry  with  it  a  right  of  action  for 
frand  la  obtaining  the  judgment  {Borst  v.  Baldwin,  80  Barb.  180).  And  the 
assignment  of  a  right  of  action  on  a  policy  after  a  loss,  held  not  to  carry  with 
it  the  policy  {Courtney  y.  N.  Y.  Ins,  Co.  28  Barb.  116). 

§  1  IS,    (Am'd  1849).    Assignment  of  thing  in  action. 
In  the  case  of  an  assignment  of  a  thing  in  action,  the  action  bj 
the  aaaignee  shall  be  without  prejudice  to  any  set-off  or  other  de« 
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fense  existing  at  tbe  time  of,  or  before  notice  of,  tbe  aefflgDment ; 
but  tbis  section  shall  not  apply  to  a  negotiable  promissory  note  or 
bill  of  exchange,  transferred  in  good  faith,  and  upon  good  consid- 
eration, before  dne. 

a.  Eflfect  of  section. — This  section  does  not  change  the  substantial 
rights  of  the  assignor  and  assignee.  In  the  action  by  the  assignee,  the  de- 
fendant may  avail  himself  of  any  defense  he  might  have  interoosed  had  the 
action  been  by  the  assignor,  and  which  existed  in  fayor  of  the  defendant 
against  such  assignor  at  the  time  of  the  assignment  (  Western  Bank  y.  Sherttoody 
29  Barb.  883 ;  BechtUh  y.  Union  Bank,  9  N.  Y.  211 ;  Myers  y.  l>af}is,  22  N.  Y. 
489),  or  in  some  cases  at  the  time  of  receiving  notice  of  the  assignment  (Solo- 
mon  y.  Edit,  8  E.  D.  Smith,  189). 

l.  Right  of  assignee. — An  assignee  takes  the  demand  subject  to  all 
equities  existing  between  the  parties  to  the  contract  {Blydenhurgh  y.  Thayer^  1 
Trans.  App.  221 ;  8  Eeyes,  898 ;  84  How.  88 ;  Western  Banky,  Sherwood,  29  Barb. 
888 ;  Bush  y.  Lathrop,  22  N.  Y.  535 ;  Wood  y.  Perry,  1  Barb.  115 ;  Ainslis  y. 
Boyntony  2  Barb.  258).  He  stands  in  exactly  the  same  situation  as  the  assignor 
{Mangles  y.  Biaxm,  8  Ho.  of  L.  Gas.  702 ;  18  E.  Law  &  Eq.  R  82 ;  Bol>erts  y. 
Carter,  24  How.  44 ;  Butler  y.  N.  T,  d  Erie  B.  J?.  Co,,  22  Barb.  110).  This  rule 
applies  to  an  assignment  of  a  warehouse  receipt  ( Commercial  Bank  of  Boehester 
y.  Colt,  15  Barb.  506),  and  to  assignments  for  the  benefit  of  creditors  {Maas  y. 
Goodman,  2  Hilton,  275 ;  Marine  Insurance  Co,  y.  Jauncey,  1  Barb.  486). 

c  Where  a  liquidated  demand  not  due  is  assigned,  the  debtor  cannot  set 
off  a  like  demand  he  has  against  the  assignor,  but  not  due  at  the  time  of  the 
assignment  ( Watt  y.  Mayor  of  N,  T,\  Sand.  23),  althou^  the  assignor  was 
inecnyent  (Myers  y.  Dams,  22  N.  Y.  489 ;  see  Beclwith  y.  Union  Bank,  9  N.  Y. 
211 ;  Wells  y.  Stewart,  8  Barb.  40 ;  Bobmson  y.  Howes,  20  N.  Y.  84;  Myers  y. 
Daxfis,  22  N.  Y.  489 ;  Mass  y.  Goodman,  2  Hilton,  275 ;  Herrick  y.  WooUertony 
42  Barb.  50). 

^.  In  an  action  by  an  assignee,  the  defendant  cannot  set  off  a  judgment  for 
costs  obtained  against  the  plaintiff's  assignor  subsequent  to  the  asrignment, 
and  in  an  action  in  which  the  said  assignee  took  no  part  {Ogden  -7, Prentice,  88 
Barb.  160). 

e.  Bfotiee. — Courts  protect  the  rights  of  assignees  against  all  persons  hay- 
ins  either  express  or  implied  notice  of  the  assignment  ( WUkins  y  Battermany 
4  Barb.  47 ;  and  see  Wuliamson  y.  Brown,  15  N.  Y.  854).  The  assignee  of  a 
chose  in  action  not  negotiable  may  lose  his  title  by  omitting  to  give  notice  to 
the  debtor  of  the  assignment  (O&son  y.  Haggarty,  5  Trans.  App.  148^.  But 
the  assignee  of  a  demand  is  not  protected  against  the  subsequent  dealingB  of 
his  assignor  with  the  debtor,  where  the  latter  acts  in  good  &ith  {Huntington 
y.  Potter,  82  Barb.  800).  A  debtor  who  sees  his  obligation  transferred  by  the 
holder  to  a  bona  fide  purchaser,  without  giving  any  notice  of  his  set-off,  is 
estopped  from  setting  up  such  set-off  against  the  purchaser  (Tylee  v.  Totes,  8 
Barb.  222 ;  and  see  Bae  v.  Lawser,  18  How.  28). 

f.  Costs. — ^Thc  assignee  of  a  cause  of  action,  assigned  cfter  action  brought, 
is  liable  to  the  defendant  for  costs,  if  he  (the  assignee)  proceed  in  the  action 
after  the  assignment ;  and  in  such  a  case  he  takes  the  demand  cum  onere,  and 
is  liable  for  the  costs  which  had  accrued  btfore  as  well  as  those  which  arise 
qfter  the  assignment  (10  Wend.  622 ;  20  ib.  680,  682).    See  section  821,  post, 

g.  Admissions  of  assignor. — ^The  declarations  of  an  assignor  of  a 
chose  in  action,  made  while  he  is  the  holder,  and  before  or  after  assignment,  are 
not  evidence  against  his  assignee  (Smith  v.  Webb,  1  Farb.  280 ;  Tousley  v. 
Barry,  16  N.  Y.  497 ;  Booth  v.  Sweety,  8  id,  276;  Garland  v.  Harrison,!!  Mo.  R.  [2 
Ben.]  282 ;  and  see  ScAenk  v.  Warner,  87  Barb.  261 ;  Odfom  v.  Bobbins,  id,  481  -^ 
Foster  y.  Beals,  21  N.  Y  247 ;  Jones  y.  East,  Soc.  MetK  Epis,  Church,  21  Barb.. 
161 ;  Banna  v.  Curtis,  1  Barb.  Ch.  R.  268 ;  and  see  Peek  v.  Torks,  47  Barb.  181). 
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§  1  IS.   (Aqn'd  1851.)    AcHon  hy  execiUor^  trustee^  <&c. 

An  executor  or  administrator,  a  trustee  of  an  express  trust,  or 
a  person  expressly  authorized  by  statute,  may  sue,  without  joining 
with  them  the  person  for  whose  benefit  the  action  is  prosecuted. 
A  trustee  of  an  express  trust,  within  the  meaning  of  this  section, 
shall  be  construed  to  include  a  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another. 

a,  Tlie  People. — Bonds  taken  in  the  name  of  the  people  sbotQd  be  pros- 
ecuted in  the  name  of  the  people,  and  not  in  the  name  of  the  party  in  mter- 
est  {Bo9  y.  Seaman,  2  Code  K. ;  The  People  v.  Clarke,  21  Barb.  214 ;  The  Peo- 
ple y.  Ncrtofk,  9  N.  Y.  176).  As  to  actions  on  administrators^  bonds,  see  Baggott 
y.  Bmdger^  2  Duer,  160;  Annett  v.  Kerr,  28  How.  324;  Conner  y.  &uch^  9 
Bosw.  821 ;  The  People  y.  Law»,  8  Abb.  460,  4  id.  292 ;  The  People  y.  Tovmrnid^ 
37  Barb.  521,  and  suits  against  a  municipal  corporation  (The  People  y.  Kayor 
^  of  N.T.  82  Barb.  86). 

&.  Public  officers.  Counties. — Actions  hy  public  officera  as  such 
should  be  brought  in  their  indiyldual  names  with  the  title  of  their  office 
added  {Taige  y.  Faeaekerly^  86  Barb.  892;  Qould  y.  Glass,  19  id.  179),  and 
not  merely  in  the  name  of  the  office  (2  R.  S.  478,  §§  92,  98 ;  Superv'rs  of  Gal- 
tray  y.  ^itnson^  4  Hill,  186;  Highway  CommWs  of  Courtlandvitle  y.  Peek,  id,) 
The  statutory  proyisions  relate  only  to  actions  hy  and  not  to  actions  against 
public  officers,  and  an  action  against  a  county  in  the  name  of  the  board  of 
BuperyisorB,  without  naming  the  indiyiduals  who  for  the  time  being  were  su- 
pervisors of  the  seyend  towns  of  the  county,  was  held  to  be  properly  brought 
{ma  V.  B(Mrd  of  Supervisors  <^  Livingston  Co,  12  N.  Y.  68 ;  see  Weld  y.  Bu- 
pervisors  of  Columbia,  9  How.  816 ;  Magee  y.  Cutler,  48  Barb.  240;  The  People 
y.  HaUey,  87  N.  Y.  847) ;  and  so  of  an  action  against  the  Metropolitan  Fire  De- 
partment (7  Abb.  N.  B.  862). 

e.  Joint  ftock  companicfl. — ^As  to  actions  ,by  or  against  joint  stock 
compames  composed  of  seyen  or  more  persons,  see  Laws  1849,  p.  889 ;  Laws 
1851,  p.  888 ;  Laws  1868,  p.  288 ;  a7ife„note  to  s.  71 ;  Coming  y.  Greene,  28  Barb. 
88;  Mauterson  y.  BotU,  4  Ahb.  180;  Tihhetts  y.  Blood,  21  Barb.  666;  Austin 
V.  Searing,  16  N.  Y.  118 ;  N.  F.  Marhled  Iron  Works  y.  Smith,  4  Duer,  862 ; 
Ik  WiU  y.  Chandler,  11  Abb.  469;  Sdbhins  y.  Wells,  18  Abb.  191. 

d.  To^vm. — Actions  by  and  against  (Toun  of  Duanesburgh  y.  Jenkins,  46> 
Barb.  295 ;  Palmer  y.  Fort  Plain  B.  R  11  N.  Y.  890). 

e.  Carricrt. — ^As  to  actions  against  companies  for  transporting  passengers 
or  goods,  Laws  1886,  p.  682. 

y.  Banks. — ^An  association  formed  under  the  general  banking  law,  may, 
by  yirtue  of  Laws  of  1888,  maintain  an  action  either  in  the  name  of  its  presi- 
dent or  in  the  name  used  in  transacting  its  business  (East  Biter  B^k  y.  Judah, 
10  How.  186;  LeonardsvUle  Bfk  y.  WiUard,  26  N.  Y.  674;  Boot  y.  PHce,  22 
How.  878).  And  the  same  rule  applies  to  the  case  of  an  indiyidual  banker 
oommencinff  and  carrying  on  business  under  the  seneral  banking  act  (B^k  of 
HanoM,  y.  Wickham,  7  Abb.  134;  16  How.  97).  When  the  action  is  brought 
in  the  name  of  the  president,  the  association  is  the  plaintiff,  and  may  be  so 
referred  to  in  the  pleadings  and  proceedings  (Boot  y.  Irice,  22  How.  878). 

g.  School  property. — Board  of  Education,  actions  by  (see  Laws  1861, 
p.  747 ;  I  26,  1858,  p.  686). 

A.  Ilcath  by  unrongftai  act. — As  to  actions  to  recoyer  compensation 
for  causing  death  by  wrongful  act  (Laws  of  1847,  p.  676),  it  is  proyided  by 
Laws  of  1849,  p.  888,  that  eyery  such  action  shall  be  brought  by  and  in  the 
namee  of  the  personal  representatives  of  the  deceased  person.  For  an  injury 
to  a  deceased  wife,  her  surviying  husband,  as  her  administrator,  cannot  sus- 
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tain  an  action;  his  right  of  action,  if  any,  is  as  husband, and  not  as  adminis- 
trator {Lynch  V.  Davis^  12  How.  823).  The  words  ^*  personal  representatiyes  " 
mean  executors  or  administrators  (Safford  y.  Dreio,  8  Duer,  684).  The  right 
of  action  suryiyes  against  the  personal  representatiyes  of  the  wrong-doer 
{Tertore  y.  WmoaU^  16  How.  8);  and  is  an  assignable  interest  {Quhin  y. 
Moore,  15  N.  Y.  482;  Doedt  y.  WimaU,  15  How.  128).  See  in  note  to  $  142, 
po9ty  Injury  causing  death.  The  action  may  be  maintained  by  the  adminis- 
trator of  an  infant  who  had  no  wife  or  family  {Qainn  y.  Moore^  15  N.  Y.  482 ; 
KdUr  y.  N.  7,  Cent.  R,  R,  Co.  17  How.  102).  The  statute  gives  an  action  in 
eyery  case  in  which  the  deceased  party  if  liying  might  haye  sued  (id.) 

a.  IHanaffeictaiing  coiii|Minles. — As  to  actions  against  diareholders 
and  stockholders  in  dissolved  companies  for  manufacturing  purposes,  see  2  R. 
a  811,  $  7;  Story  y.  Jarman,  25  N.  Y.  214. 

h  LunatteSy  habitoal  drunkards,  &c.— By  Law  of  1845,  p.  91, 
^^  receivers  and  committees  of  lunatics  and  habitual  drunkards  may  sue  in 
their  own  names  for  an^  debt  or  demand  transferred  to  them,  or  to  the  pos- 
session or  control  of  which  they  are  entitled  as  such  receiver  or  committee." 
In  all  cases  other  than  those  expressly  provided  for  by  statute,  the  action 
must  be  in  the  name  of  the  lunatic  or  idiot,  by  his  next  Mend  (M^Killip  v. 
WKiUipy  8  Barb.  552).  Semble,  an  habitual  drunkard  may  bring  an  action  in 
his  own  name  without  a  next  friend.  It  seems  that  actions  to  recover  real 
property  of  idiots,  lunatics,  &c.,  must  be  in  the  name  of  such  idiot,  lunatic, 
&c.  (Lane  v.  Sehermerhorn,  1  Hill,  97 ;  Petrie  v.  Shoemaker,  24  Wend.  86). 
But  the  committee  of  an  habitual  drunkard  may  bring  actions  on  promissory 
notes  he  received  as  such  committee,  in  his  own  name,  without  describing 
himself  as  committee  (Davis  v.  Carpenter ,  12  How.  287).  An  action  to  set 
aside  a  bond  and  warrant  of  attorney  executed  by  the  lunatic,  together  with 
the  judgment  entered  on  such  warrant,  should  be  in  the  name  of  the  commit- 
tee of  tiSe  lunatic  (Person  v.  Warren,  14  Barb.  488).  The  remedy,  where  a 
lunatic  is  improperly  proceeded  against,  is  by  application  to  the  court  ap- 
pointing the  committee,  to  restrain  the  prosecution  of  the  suit,  and  to  punish 
the  plaintiff  for  contempt  (Crippen  v.  Culver,  18  Barb.  424;  and  see  Ctarke  v. 
Dunham,  4  Denio,  262;  Re  McLaughlin,  1  Clarke  Lh.  R.  118;  Supreme  Court 
Rule  85).  The  proper  course  for  the  creditor  of  an  habitual  drunkard  who 
has  a  committee,  is  to  apply  on  petition  and  notice  for  leave  to  sue  the  drunk- 
ard, or  for  a  reference  to  inquire  and  report  what  is  due  the  petitioner  {BaU 
v.  Tayl(yr,  8  How.  428 ;   WiUiams  v.  Cameron,  26  Barb.  172). 

e.  Covenant. — ^For  a  breach  of  covenant  by  a  lessee,  the  lessor,  or  person 
standing  in  his  place— the  landlord  at  the  time  of  the  breach — ^is  the  proper 
person  to  bring  the  action  (Beach  v.  Barrons,  18  Barb.  806). 

d.  Trustees  of  express  trust. — ^Mercantile  factors  or  agents  doing 
business  for  others,  but  in  their  own  names,  are  trustees  of  an  express  trust 
(GrinneU  v.  Schmidt,  2  Sand.  706).  An  auctioneer  who,  in  his  own  name,  sells 
goods  for  a  third  person,  is  the  trustee  of  an  express  trust,  and  may  sue  with- 
out an  assignment  to  him  of  the  cause  of  action  (Bogart  v.  G*  Reg(m,  1  E.  D. 
Smith,  590),  unless  his  principal  elect  to  bring  the  action  in  his  name  (Mvntttm 
v.  Main,  7  N.  Y.  224).  The  purchaser  at  a  sale  by  auction,  who  is  to  pay  the 
auction  fees,  is  directly  liable  to  the  auctioneer  (Muller  v.  MarweU,  2  Bosw. 
855).  One  who,  as  agent,  executes  a  contract  which  does  not  disclose  the 
name  of  his  principal,  is  a  trustee  of  an  express  trust  (Morgan  v.  Reid,  7  ^bb. 
215 ;  Rowland  v.  Phalen,  1  Bosw.  48;  see  ante,  note  to  §  111).  A  mere  ordi- 
nary merchandise  broker,  not  acting  under  a  del  credere  commission,  cannot 
maintain  an  action  in  Ms  own  name  to  recover  the  price  of  goods  sold  by 
him  for  the  owner.  But  if  he  has  advanced  upon  the  goods  sold,  or  has 
guaranteed  the  sale,  he  may  sue  in  his  own  name  ( White  v.  Chouteau,  10  Barb. 
202).  The  consignee  or  indorsee  of  a  bill  of  lading  has  not  the  right  to  sue 
upon  a  contract  contained  in  the  bill  of  lading,  unless  he  is  also  the  8hipx>er 
or  owner  of  the  goods  {Dou}%  v.  CoU,  12  Baib.  810).  The  nominal  proprie- 
tor of  an  individuid  bank,  who  furnishes  the  securities  to  the  comptroller,  and 
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to  whom  the  circulatiD^  notes  of  the  bank  are  delivered  by  that  officer,  and 
in  whose  name  as  propneter  all  the  contracts  and  transactions  of  the  bank  are 
made  and  conducted,  is  a  trustee  of  an  express  trust  {Lurbanh  y.  Beaeh^  15 
Barb.  326).  An  assi^ee  for  the  benefit  of  creditors,  to  whom,  among  other 
propertT,  a  xMlicy  of  assurance  was  assigned  after  a  fire  had  occurred,  may 
sue  m  his  own  name  to  recover  the  loss  Qiellen  v.  Hamilton  Ins,  Co.  17  N.  Y. 
615).  An  assignee  of  a  demand  in  trust  to  pay  certain  creditors  of  the  as- 
signor, and  the  balance  to  th  3  assignor  him&elr,  may  bring  an  action  in  his 
own  name,  without  joining  the  cestui  que  trusts  as  plaintiffs  {Lewis  v.  Graham^ 
4  Abb.  106).  On  a  promissory  note  given  to  an  executor  or  administrator,  on 
account  of  the  decedent's  estate,  he  may  sue  either  inHividually  or  in  his  rep- 
resentative character  (Bright  v.  Currte,  5  Sand.  438 ;  MerriU  v.  Seaman^  6  N. 
Y.  166).  And  so  for  a  conversion  of  the  property  of  the  deceased  (Shelden  v. 
Hoy,  11  How.  15).  A  deputy  sheriff  holding  an  execution  took  a  bond  run- 
ning to  his  principal,  conditioned  to  indemnify  the  latter,  and  all  persons 
aasistinjz  him  in  the  premises ; — ^held  an  action  would  lie  in  the  name  of  the 
sheiifiT  for  the  benefit  of  the  deputy,  without  any  assignment  of  the  cause  of 
action  by  the  latter  (StiUweU  v.  Eurlbert,  18  N.  Y.  374).  One  partner  is  not 
ordinarily  a  trustee  for  bis  co-partner.  ^*  But  one  partner  may  be  a  trustee  for 
his  co-partner  "  {Seeor  v.  Keuer^  4  Duer,  420).  An  officer  of  a  foreign  corpo- 
ration may  maintain  an  action  in  his  own  name  in  behalf  of  his  company 
{Myers  v.  Machado^  6  Abb.  198 ;  14  How.  140 ;  Considerant  v.  Brisbane,  22  N. 
Y.  380) ;  as  to  who  is  a  trustee  of  an  express  trust,  see  8locum  v.  Barry,  34 
How.  3^;  Beady,  Harris,  7  Rob  151 ;  Cummins  v.  Barkalow,  4  Keyes,  514. 

a.  As  a  trustee  of  an  express  trust  may  stie  without  joining  with  him  the 
person  for  whose  benefit  the  action  is  brought,  it  follows  that  he  may  he  sited, 
and  that  the  cestui  que  trusts  are  before  the  court  by  representation  {Mead  v. 
MitesheU,  5  Abb.  106).    See  an^note  to  §  lit 

K  Penal  action. — ^Actions  for  penalties  under  the  act  to  suppress  in- 
temperance (Laws  1857,  ch.  628),  should  be  in  the  name  of  ^^  the  Board  of 
Commissioners  of  Excise"  of  the  county ;  not  in  the  names  of  the  commission- 
ers (Pomrcy  v.  Sperry,  16  How.  211 ;  B^d  of  Comm'rs  v.  Doherty,  id.  46 ;  Haight 
T.  Bensim,  18  How.  302).  Actions  for  penalties  under  the  act  relating  to  the 
portnwardens  and  pilots  of  the  port  of  New  York,  must  be  brought  in  the 
name  of  the  master- warden  of  the  port  of  New  York  ( TJie  People  v.  Deming, 
1  Hilton,  271 ;  18  How.  441 ;  and  see  Laws  1865,  ch.  712).  Suits  by  common 
informers  are  to  be  in  the  names  of  the  informers  (2  R  S.  481,  §  5 ;  Seward  y, 
Beaeh^  29  Barb.  289).  Actions  for  penalties  under  the  law  regulating  the 
Brooklyn  Fire  Department  must  be  in  the  individual  names  of  the  trustees 
{Trustees  of  Fire  Department  v.  Acker,  26  How.  263);  Cheese  Factory  Acts 
(Laws  1864,  ch.  518 ;  Laws  1865,  ch.  861 ;  Bridifibeker  v.  Hourd,  32  How.  289  ; 
Thompson  y.  Hoice^  46  Barb.  287). 

e.  Board!  of  liealtli. — Boards  of  health  have  not  the  capacity  to  sue 
or  be  sued  (The  People  v.  Supertdsors  of  Monroe,  18  Barb.  567 ;  Gardner  v.  iV. 
F.  B'd  of  HeaUh,  10  N.  Y.  409). 

d.  Indians. — ^The  Seneca  nation  of  Indians  may  sue  in  their  collective 
name  {The  Seneca  Nation  of  Indians  v.  Tyler,  14  How,  109). 

e.  Recelrers  and  Aerilft,— Receivers  appointed  pursuant  to  sections 
244  and  298  of  the  code,  and  rule  92  of  the  supreme  court^  and  sherifib  in  the 
cases  mentioned  in  section  232  of  the  code,  may  sue  in  their  own  names;  and 
foreign  receivers  (see  Bunk  v.  St,  John,  29  Barb.  585 ;  but  see  Hope  Mut,  Ins, 
Co.  V.  Taylor,  2  Rob.  279). 

f,  WL^[^uiMe.^{The  Bepublie  of  Mexico  v.  De  Arangois,  5  Duer,  635). 

g.  Oflleer  of  foreign  ffovemment. — {Peel  v.  Elliott,  16  How.  481 ; 
7  Abb.  483). 

h.  Penoni  not  In  beln^. — (Mead  v.  Mitchell,  6  Abb.  92). 
i.  United  States. — ^Actions  on  behalf  of  (7  Opin.  Att.  Gen.  50). 

f.  Toi¥n  raperintendentt. — ^Action  on  official  bond  of  {FuUer  v. 
FuUerton,  14  Barb.  59). 

k,  Beligloaf  9oe%etke:'-{Bund/y  v.  BirdsaU,  29  Barb.  31). 
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§114.  (Am'd  1861, 1867.)  Married  women. 
When  a  married  woman  is  a  party,  her  husband  must  be 
joined  with  her,  except  that^ 

1.  When*the  action  concerns  her  separate  property,  she  may 
sue  alone ; 

2.  When  the  action  is  between  herself  and  her  husband,  she 
may  sue  or  be  sued  alone, — 

And  in  no  case  need  she  prosecute  or  defend  by  a  guardian  or 
next  friend. 

a.  Hour  sued. — ^Married  women  may  Bue  and  be  sued,  in  all  matters  re- 
lating to  their  separate  estates,  in  the  same  manner  as  f&mM  sole  {Barton  y. 
Beer,  21  How.  809 ;  86  Barb.  81 ;  Mbrrell  y.  Catolep,  17  Abb.  76) ;  an  action 
for  an  assault  on  a  married  woman  should  be  in  her  name,  and  by  herself  as 
sole  plaintiff  (Mann  y.  Marsh,  21  How.  872;  BaU  y.  BuJlard,  52  Barb.  141); 
and  in  an  action  by  or  against  a  married  woman  for  contracts  relating  to  her 
separate  estate,  her  husband  should  not  be  joined  {Draper  y.  Stovend,  85  N. 
Y.  507 ;  Palmer  y.  Datis,  28  N.  T.  242) ;  ana  so  in  an  action  for  conyersion  of 
the  separate  property  of  the  wife  {AMey  y.  Tarbox,  81  N.  Y.  564 ;  dpiee  y.  Ae- 
eeesory  Transit  Co.  5  Duer,'66!^,  or  for  the  recoyery  of  possession  of  real  prop- 
erty (Darby  y.  Oallaghan,  16  K.  Y.  71 ;  and  see  9  Abb.  402;  17  How.  563; 
and  Mere/uints  Ins.  Co,  y.  Hinman,  84  Barb.  410 ;  Npeberry  y.  Garland,  81 
Barb.  121).  But  if  the  husband  is  joined,  and  the  defendant  does  not  demur^ 
the  plaintiffs  may  recoyer  (Ackley  y.  Ta/rbox,  81  N.  Y.  564).  ; 

b,  Torln. — In  an  action  against  a  married  woman  for  trespass  committed  by 
her  seryants  or  by  her  cattle,  her  husband  need  not  be  joined  as  a  defendant 
(QiUies  y.  Lent,  2  Abb.  N.  B.  455 ;  Bofce  y.  SmUh,  88  How.  87)  ;  but  in  an 
action  for  a  tort  by  the  wife,  the  husband  should  be  joined  {Matthews  y.  Fisstel, 

2  E.  D.  Smith,  90 ;  Midone  y.  StiUweU,  15  Abb.  425 ;  Flanagan  y.  Tinen,  58 
Barb.  587 ;  and  see  Kotoing  y.  Manly,  2  Abb.  N.  8.  879) ;  for  torts  against  the 
wife,  she  may  sue  alone  (Mann  y.  Marsh,  85  Barb.  68),  and  she  may  sue  alone 
for  loss  by  a  common  carrier  of  her  clothing  and  jewelry,  the  gift  of  her 
husband  (Bawson  y.  Penn,  B,  B,  Oo.  2  Abb.  N.  S.  220),  or  for  loss  in  a  business 
carried  on  by  her,  by  the  seduction  of  a  seryant  (BadgUy  y.  Decker,  44  Barb. 
577),  but  she  cannot  maintain  an  action  against  her  husband  for  assault  and 
htki^XTj  (LongendyJce  y.  Longendyhe,  44  Barb.  866),  or  for  slander  or  libel  {P^ee- 
thy  y.  Freethy, 42  Barb.  641),  or  ejectment  (Goufdr,  Gould,  22  How.  441).  She 
may  sue  her  husband  for  conyerting  her  separate  property  (  Whitney  y.  Whitney, 

3  Abb.  N.  S.  850). 

c.  Necessaries. — ^Fornecessaries  furnished  a  wife,  the  husband  is  liable  and 
should  be  sued  alone  (Main  y.  Stephens,  4  £.  D.  Smith,  86).  As  to  making 
the  wife^s  separate  estate  liable  for  necessaries  under  the  statute,  see  Valeniine 
y.  Uoyd,  4  Abb.  N.  S.  871. 

d.  Joint  Interest. — If  there  is  a  joint  interest  in  the  husband  and  wife, 
the  husband  should  join,  or  the  suit  would  be  defectiye  {Smith  y.  Kearney,  9 
How.  468 ;  Ingraham  y.  Baldwin,  12  Barb.  9 ;  Conde  y.  Shepherd,  4  How.  75 ; 
Bipple  y.  GHhum,  8  How.  456 ;  EUlman  y.  EtUman,  14  How.  456 ;  Godet  y. 
Gori,  81  Barb.  814). 

e.  Ante-nnptlal  debt. — ^An  action  may  be  maintained  against  the 
husband  and  wife  jointly  for  any  debt  of  the  wife  contracted  before  marriage 
(Laws  of  1858,  p.  1057). 

/.  By  the  Revised  Statutes.  —A  married  woman  may  sue  alone,  if  her 
husband  be  sentenced  to  the  State  prison  for  life;  and  in  actions  relating  to 
real  property,  if  husband  and  wife  are  impleaded,  and  the  husband  absent 
himself  and  will  not  defend  the  wife's  rights,  tilie  wife  may  apply  before  judg- 
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meat,  to  be  allowed  to  defend  without  her  husband  {Chapman  v.  L&num,  11 
How.  885). 

See  note  to  snbd.  4  of  sec.  144,  post^  and  note  to  subd.  2  of  sec.  142,  Ma/r- 

~  fDoman. 


§  lis.    (Am'd  1849.)    Infant  to  appear  hy  gtcardian. 

When  an  infant  is  a  party,  he  must  appear  by  guardian,  who 
may  be  appointed  by  the  court  in  which  the  action  is  prosecuted, 
or  by  a  judge  thereof,  or  a  county  judge. 

a.  lofliiit  plalntlir  ^ould  have  a  guardian  appointed  before  the  action 
is  commenced  (HiU  y.  TMt<^^  8  How.  407)^  but  the  omission  to  have  a  guar- 
dian apnwinted  is  an  irregulazilrf  only ;  it  may  be  waived,  and  is  cured  by  the 
plaintiff  conung  of  age  pending 'the  action  (Bucker  y.  Puekhofer^  9  Bosw. 
638),  or  by  the  defendant  not  r^isdtt^^  ^e  objection.  Where  an  infant  sues 
without  a  guardian,  the  defendant  nUkj^itjicg:  moye  to  set  aside  the  proceedings 
(Freffiurg  y.  Pd&nn,  24  How.  202),  of  set'u^  tl^  infancy  in  his  answer  (TrecS- 
veU  y.  Bruder^  8  E.  D.  Smith,  597).  WlTefd.th^ /infant  is  a  marricKl  woman 
suing  with  her  husband,  no  guardian  is  nec^si^acy  (pook  y.  Bawdon,^  How. 
288).    Rule  60  of  supreme  court  does  not  appfy  to  gtiardian  for  the  plaintiff 

Jf.  InJknt  defendant* — Where  the  defendant  it  .^n^lB^t  a  guardian 
must  be  appointed  for  him,  or  a  judgment  taken  against  EiXn!i?ill^be  irregular 
{KeOog  y.  Kloek,  2  Code  R  28  j  BayUy  y.  McAwy^  29  How.  278'^  f/^^farJu  y. 
PcarkM^  19  Abb.  161)  ;  and  themfant  cannot  waive  the  irregularityH[/*{^^^£A^ 
V.  SaOerly,  7  Rob.  546).  -    !• ' 

«.  lionatic  defendant. — ^To  authorize  the  appointment  of  a  guardian 
ad  lUem  for  a  lunatic,  idiot,  &c.,  defendant,  the  summons  must  have  been 
eeryed  personally  or  by  publication  upon  the  lunatic,  &c.  {Sogers  y.  McLean. 
10  Abb.  306). 

d.  Infiuit  coming  of  age.  pending  the  action,  does  not  render  any 
change  in  the  title  necessary  {Mitjord  PI,  124,  n.) 

e.  Onardlan  on  appeal.— On  an  appeal  where  one  of  the  parties  is, 
c^ter  the  appeal,  ascertained  to  be  an  infant,  the  court,  upon  application,  will 
appoint  a  guardian  ad  litem  {Fish  y.  Ferris,  8  £.  D.  Smith,  567 ;  and  see 
Moody  y.  Qleascm,  7  Cow.  480). 

§  116.  (Am'd  1862, 1862, 1863, 1865).     Ouardian^  how  appointed. 
The  gnardian  shall  be  appointed  as  follows  : 

1.  When  the  infant  is  plaintiff,  npon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years ;  or,  if  under  that  age, 
npon  the  application  of  his  general  or  testamentary  gnardian,  if 
he  has  any,  or  of  a  relative  or  friend  of  the  infant ;  if  made  by  a 
relative  or  friend  of  the  infant,  notice  thereof  must  first  be  given  to 
such  guardian,  if  he  has  one ;  if  he  has  noue,  then  to  the  person 
with  whom  such  infant  resides. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply  within 
twenty  days  after  service  of  the  summons.  If  he  be  under  the  age 
of  fourteen,  or  neglect  so  to  apply,  then  upon  the  application  of 
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aoy  other  party  to  the  action,  or  of  a  relative  or  iriend  of  the 
infant,  after  notice  of  such  application  being  first  given  to  the 
general  or  testamentary  guardian  of  such  infant,  if  he  has  one 
within  this  State;  if  he  has  none,  then  to  the  infant  himself,  if  over 
fourteen  years  of  age,  and  within  the  State ;  or,  if  under  that  age, 
and  within  the  State,  to  the  person  with  whom  such  infant  resides. 
And  in  actions  for  the  partition  of  real  property,  or  for  the  fore- 
closure of  a  mortgage  or  other  instrument,  when  an  infant  defend- 
ant resides  out  of  this  State,  or  is  temporarily  absent  therefrom, 
the  plaintiff  may  apply  to  the  court  in  whicfi^fhe  action  is  pending, 
at  any  special  term  thereof,  and  will^b4*8pMtled  to  an  order  desig- 
nating some  suitable  person  to  b^^^j!ld.jguardian  for  the  infant  de- 
fendant, for  the  purposes  of  .thd-.rfctfon,  unless  the  infant  defend- 
ant, or  some  one  in  his  beh&IfV  Vithin  a  number  of  days  after  the 
service  of  a  copy  of  the  ordeY,  which  number  of  days  shall  be  in 
the  said  order  spe<!i^4f  ^^^11  procure  to  be  appointed  a  guardian 
for  the  said^iniiii^^  ind  the  coxirt  shall  give  special  directions  in 
the  order*/oV  J;he  manner  of  the  service  thereof,  which  may  be 
upoT>  (^e*  lAfttn  t. 

And*  in  case  an  infant  defendant,  having  an  interest  in  the 
event  of  the  action,  shall  reside  in  any  State  with  which  there  shall 
not  be  a  regular  communication  by  mail,  on  such  fact  satisfacto- 
rily appearing  to  the  court,  the  court  may  appoint  a  guardian  ad 
Utem^  for  such  absent  infant  party,  for  the  purpose  of  protecting 
the  right  of  such  infant  in  said  action,  and  on  such  guardian  ad 
litem^  process,  pleadings  and  notices  in  the  action  may  be  served 
in  the  like  manner  as  upon  a  party  residing  in  this  State. 

a.  Oaardlan* — ^A  guardian  ad  litem  is  a  species  of  attorney  wbose  duty 
it  is  to  prosecute  for  the  infantas  rights,  and  to  bring  those  rights  directly 
under  the  notice  of  the  court  {EniSterbodker  v.  DeFreesty  2  Paige,  804).  He 
can  do  nothing  to  the  injury  of  the  infant,  and  cannot  compromise  or  settle 
his  suit  (MUea  y.  Kaiglery  10  Yerg.  [Tenn.]  R  10),  and  a  payment  to  him  is  not 
satisfaction  unless  ratified  by  the  infant  at  minority  (kUen  y.  Hountree,  1 
Speers  [S.  C]  R.  80 ;  EdaaU  y.  Vandemarh,  89  Barb.  589).  He  is  not  a  party 
to  the  suit,  and  his  duty  ends  with  the  final  judgment  therein  (ante,  p.  88).  The 
reason  of  his  appointment  is  that  there  may  be  a  person  before  ^e  court  ac- 
countable for  the  costs  (TTie  People  v.  New  York  Com.  Pleas,  11  Wend.  166). 
Being  liable  for  costs  (Leopold  y.  Meyer,  10  Abb.  41 ;  2  Hilton,  580 ;  Code  §§ 
816,  115),  he  is  not  compelled  to  incur  any  liability  other  than  for  the  costs 
of  the  adverse  party,  and  for  these  he  has  a  remedy  over  against  the  estate  of 
the  infant.  He  is  entitled  to  have  any  expenses  necessarily  incurred  by  him 
in  the  action  reimbursed  out  of  the  proceeds  recovered  in  such  action ;  but 
his  application  for  such  reimbursement  must  be  made  before  the  fund  has 
been  parted  with  by  the  attorney  (id.)  A  person  cannot  be  appointed  guar- 
dian ad  litem  against  his  consent  (id.)  The  guardian  should  be  a  responsible 
person  (Oook  y.  Eawdon,  6  How.  233 ;  Poh^tson  y.  Hobertson,  3  Paige,  887), 
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and  one  likely  to  protect  the  rights  of  the  infant  (Grant  y.  Vim  Schoonhover^ 
9  Paige,  255 ;  1  Barb.  Ch.  Pr.  85). 

a.  A  Miolloii  to  appoint  guardian  for  an  infant  defendant  may  be 
made  at  any  time  before  a  motion  is  made  for  that  purpose  by , the  plaintiff  in 
the  action  {MeOcmneU  y.  Adams^  1  Code  Rep.  N.  S.  114;  and  see  E.  B,  y.  E,  0. 
B.  8  Abb.  44 ;  28  Barb.  299). 

h.  <ta*der. — ^A  cop^  of  the  order  appointing  guardian  for  infant  defend- 
ant should  be  served  with  the  answer.  The  regularity  of  an  order  appointing 
a  guardian  or  of  its  service  cannot  be  questioned  after  judgment  has  been 
entered,  nor  collaterally  {Sogers  y.  McLean,  81  How.  279 ;  Bwma/rd  y.  ffeydrieky 
2  Abb.  N.  B.  48;  32  How.  97;  Qrdkom  y.  PitkOti^,  7  Rob.  147). 

c.  Partition — ^guardian  for  an  infant  plaintiff  in  action  for  partition,  see 
section  448,  pott. 

See  Supreme  Court  Rules,  60  et  teq. ;  and  see  §  420. 

§  Wit.   Who  to  he  joined  aaplmntiffs. 

All  perBons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  may  be  joined  as  plaintiffs,  ex- 
cept as  otherwise  provided  in  this  title. 

<Z.  This  section  furnishes  the  rule  as  to  the  parties  plaintiff  in  all  cases 
{LooiMe  y.  Brown,  18  N.  T.  76) ;  except  actions  for  partition  of  real  estate 
(see  note  to  §  448,  post). 

e.  I^pirtners. — A  dormant  partner  is  a  necessary  party  plaintiff  in  an 
action  for  the  recoyeiy  of  a  partnership  debt  (Seeor  y.  Kdler^  4  Duer,  416). 
Suits  in  relation  to  the  business  of  a  limited  copartnership,  may  be  brought 
and  conducted  by  and  against  the  general  partners  in  the  same  manner  as  if 
there  were  no  special  partner  (1  R.  8.  766,  §  14 ;  see  BehuUen  y.  Lord,  4  £.  D. 
Smitib,  206,  and  Laws  1864  ch.  43). 

/.  IHatlnct  claims. — ^Persons  haying  distinct  claims  against  another  can 
not  unite  to  enforce  such  claims  in  one  action  (Wood  y.  Perry ^  1  Barb.  114; 
and  see  Mead  y.  Mali,  15  How.  347).  The  commissioners  of  highways  of  two 
towns  cannot  unite  as  plaintiffs  in  an  an  action  to  recoyer  a  penalty  for  an 
encroachment  upon  a  highway  running  on  the  line  between  such  towns 
{Bradley  y.  Blair,  17  Barb.  480).  But  seyeral  creditors  of  a  corporation  hay- 
ing a  common  interest  in  the  relief  sought,  may  unite  in  the  same  complaint 
{Uonro  y.  Port  Henry  Iron  Co,  12  Barb.  28;  and  see  Dix  y,  Briggs,  9  Paige, 
595) ;  and  seyeral  persons  owning  separate  tenements  affected  by  a  nuisance, 
may  join  in  a  suit  to  restrain  by  injunction  the  continuance  of  the  nuisance 
(Peek  y.  Elder^  8  Sand.  126 ;  Brady  y.  Weeks,  3  Abb.  157 ;  contra,  Hudson  y. 
Jiidisony  85  Eng.  Ch.  R  852) ;  and  where  a  person  stakes  ujson  an  illegal 
wager  money  belonging  to  himself,  and  others,  m  an  action  against  the  stake- 
holder to  recoyer  the  money  deposited,  he  can  only  recoyer  the  amount 
deposited  by  himself  (Buckman  y.  Pitcher,  13  Barb.  556).  An  action  for  a 
libel  on  members  of  a  hose  company — neither  being  partners  nor  persons 
haying  a  conununity  of  pecuniary  interest— cannot  be  sustained  by  them  jointly 
(Giraud  y.  Beach,  3  E.  D.  Smith,  837). 

g.  Aeeount* — ^In  an  action  by  one  of  eleyen  harbor-masters  of  the  port  of 
New  York  against  another  of  them,  for  an  account  of  fees  receiyed  by  him 
on  account  of  the  whole  eleyen,  held  that  ail  the  harbor-masters  should  be 
parties  (Bean  y.  Chamberlin,  6  Duer,  691). 

A.  Bonda. — Action  on  injunction  bond  all  the  obligees  may  join  (Loomis  y. 
Brovn,  18  N.  Y.  76).  In  action  on  bond  to  discharge  attachment  under  2 
R  8. 12  &  57,  the  creditors  may  sue  jointly  or  seyeriuly  (Pearce  y.  Hitchcock, 
2  N.  Y.  888). 

«.  Tenants  tn  common  of  real  property  must  unite  in  an  action  for 
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treapass  thereon  {Depuy  y.  Strong^  87  N.  Y.  872 ;  4  Abb.  N.  B.  840),  but  for 
use  and  occupation  thereof  they  may  sue  jointly  or  eepaiately  {Porter  y.  BUiler^ 
17  Barb.  149;  Jones  y.  FeUh^  8  Bosw.  68).  Tenants  in  common  of  a  chattel 
must  join  in  an  iiction  for  its  conyendon  {RUe  y.  HoUenbatk^  19  Barb.  664^, 
and  one  of  seyerid  plaintiflEs  in  such  an  action  can  not  settle  so  as  to  impair 
the  rights  of  his  coplaintiflfs  ( €hdc  y.  Keneda,  29  Barb.  120).  Where  a  yessel 
has  seyeral  owners,  they  should  all  join  in  an  action  for  freight  {MerriU  y. 
Walsh,  32  N.  T.  685 ;  DonneU  y.  WaUk,  83  N.  T.  48)  ;  or  for  the  hire  of  the 
yessel  {Ooeter  y.  K  T.  Erie  R  RZ  Abb.  882).  To  recoyer  the  proceeds  of  a 
sale  of  real  estate  of  tenants  in  common,  each  tenant  may  maintain  a  sepa- 
rate action  for  his  share  {Van  Wart  y.  Priee,  14  Abb. 4  note;  see  Oen,  Mut. 
Ins.  Co.  y.  Benson,  5  Duer,  168). 

§  1 1 8.  (Am'd  1867.)   Who  to  be  defendant. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an  inter- 
est in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a  necessary 
party  to  a  complete  determination  or  settlement  of  the  qnestioDS 
involved  therein ;  and  in  an  action,  to  recover  the  possession  of 
real  estate,  the  landlord  and  tenant  thereof  may  be  joined  as  de- 
fendants ;  and  any  person  claiming  title  or  a  right  of  possession 
to  real  estate  may  be  made  parties  plaintiff  or  defendant,  as  the 
case  may  require,  to  any  such  action. 

a.  Assignor  and  amiguee. — ^When  an  action  is  brought  by  the  as- 
signee of  a  demand  it  is  not,  in  ordinary  cases,  necessary  to  make  the  assignor 
a  party  defendant  (Allen  y.  Smith,  16  N.  Y.  415).  But  the  court  may  order 
an  alleged  assignor  of  a  claim  in  suit  to  be  brought  in  as  a  party  {Freeman  y. 
Newton,  8  £.  D.  Smith,  246. 

h.  To  cancel  Itaodalent  certUic^tefl* — (If.  T,  d  N.  Eaten  R  R 
Comp.  y.  Schuyler,  17  N.  Y.  692 ;  and  see  88  Barb.  637 ;  1  Abb.  417). 

c.  Aurard. — In  an  action  to  set  aside  an  award  of  arbitrators,  the  arbitra- 
tors need  not  be  made  defendants  {KrMwUon  y.  Mickels,  29  Barb.  470). 

d.  Fraudulent  deeda, — In  an  action  by  judgment  creditors,  or  a  receiyer, 
to  set  aside  conyeyances  of  the  judgment  debtor^s  estate,  for  fraud,  and  to  haye 
the  estate  applied  to  satisfy  plaintiff's  judgments,  the  judgment  debtor,  and 
aU  the  incumbrances  or  grantees  of  the  estate,  should  be  united  as  defend- 
ants {Morton  y.  Weil,  88  Barb.  80 ;  11  Abb.  421 ;  and  see  Wallaee  y.  Eaton,  5 
How.  99 ;  Jaeot  y.  Boyle,  18  How.  106 ;  Sage  y.  Mosher,  28  Barb.  287 ;  8ha/f>er 
y.  Brainard,  29  Barb.  25 ;  Oox  y.  Piatt  82  Barb.  126 ;  Reed  y.  Striker,  12 
Abb.  47 ;  Vanderpool  y.  Van  VaUcenJburgh,  6  N.  Y.  190 ;  Lawrence  y.  Bh  of 
the  Republic,  85  N.  Y.  820 ;  Monroe  y.  Odkeston  R  R  Co,  19  Abb.  90),  and 
an  incumbrance  should  be  made  a  party,  although  resident  out  of  the  State 
{Gray  y.  Schenek,  4  N.  Y.  460).  But  one  who  innocently  accepted  a  deed  of 
the  property  for  the  benefit  of  the  alleged  fraudulent  grantee,  and  who  has 
conyeyed  in  accordance  with  the  trust,  is  not  a  proper  party  (Spieer  y.  Hunter, 
14  Abb.  4).  Where  the  complaint  against  the  original  debtors  and  their  as- 
signees, seeks  to  set  aside  an  assignment  for  the  benefit  of  creditors,  it  is  not 
necessary  to  make  all  the  creditors  parties  defendant  {Bi  of  if.  America  y. 
Suydam,  6  How.  379). 

e.  In  an  action  by  creditors  against  an  assignee  for  the  benefit  of  creditors 
for  an  account  and  to  haye  the  assignment  reformed,  held  that  the  assignors 
and  the  persons  to  be  affected  by  the  alteration  of  the  assignment  were  neces- 
sary parties  defendant  {Gardener  y.  WrigJU,  24  How.  144). 

/.  Heirs. — An  action  a^inst  heirs  to  recoyer  a  debt  of  their  ancestor 
must  be  against  the  heirs  jomtly  and  not  separately  (Laws  1887,  p.  587,  §  73), 
but  this  does  not  make  them  joint  debtors  {KeUogg  y.  Ohnstead,  6  How.  487). 


§  118.]  DEFENDANTS.  105 

€K.  IVext  of  kin,  as  used  in  the  statute  anthoriziDg  actions  against  the 
next  of  kin  of  any  deceased  person  to  recoyer  the  value  of  any  assets  paid  to 
them  by  an  executor  or  administrator,  means  those  to  whom,  under  the  statute 
of  dtftributions,  the  personal  estate  of  the  deceased  would  pass,  and  includes 
the  widow  of  the  deceased,  but  not  the  husband  of  such  widow  (Jferehants* 
Ina,  Ch,  y.  ffinman,  84  Barb.  410). 

ft.  Stoektaolders.'^In  an  action  to  charge  stockholders  personally  with 
debts  of  their  corporation,  judgment  creditors  of  the  corporation  are  not 
proper  parties  defendant  without  showing  why  they  were  not  made  parties 
plaintiff  {Taung  v.  N,  T,  and  Liverpool  Steamship  Co,  10  Abb.  229).  In  such 
an  action,  the  corporation  is  not  necessarily  a  party  defendant  (Perkins  y. 
CAtfreft,  SI  Barb.  84). 

e.  In  an  action  against  stockholders  of  a  corporation  to  recover  illegal  divi- 
dends received  by  them,  creditors  ot  the  corporation  may  be  joined  as  defend- 
ants (Osgood  V.  LeNfUfhy  3  Keyes,  521). 

Ejectment— Cyeetment  for  dourer* — Bee  post,  §  465. 
€L  Executors* — ^In  actions  brought  by  or  against  executors,  it  is  not 
necessary  to  join  those  as  parties  to  whom  letters  testamentary  have  not  been 
iflsoed,  arid  who  have  not  (qualified  (Laws  1888,  p.  108) ;  but  all  the  executors 
to  whom  letters  have  been  issued,  and  who  have  qualified,  should  join  (Seran- 
torn  v.  Farmers*  Bank  of  Boehester,  33  Barb.  581 ;  Moore  v.  WiUett,  2  Hilton, 
522).  On  a  promissory  note  given  to  an  executor  or  administrator  on  account 
of  Uie  decedent^s  estat^  he  may  sue  either  individually  or  in  his  representa- 
tive  capacity  (BrigJit  v.  Currie^  5  Band.  488;  Merritt  v.  Beaman,  6  N.  Y. 
168). 

e.  One  of  two  executors  may  maintain  an  action  to  call  his  co-executor  to 
an  account.  The  creditors,  legatees  and  next  of  kin  are  not  necessary  parties, 
except  in  case  of  final  accounting  (  Wood  v.  Brown,  84  N.  T.  837).  In  an  ac- 
tion against  an  executor  for  the  recovery  of  a  legacy  which  the  executor 
alleges  has  been  paid  by  him  to  a  stranger,  for  the  benefit  of  the  legatee,  the 
stranger  need  not  be  joined  as  a  defendant  (Gleason  v.  Thayer,  24  Barb.  82). 
In  an  action  by  a  residuary  legatee  for  his  share  of  the  residue,  all  persons  in- 
terested in  the  reddne  must  be  made  defendants  (7<m7i«2^  v.  HaU,  8  Abb.  205 ; 
and  see  Towner  v.  Tooley,  38  Barb.  598). 

/.  The  executor  of  D.  H.  died,  leaving  funds  for  his  testator  mingled  with 
his  own,  and  they  passed  so  mingled  into  the  hands  of  his  executor,  the  de- 
fendant;— ^held  that  in  an  action  by  a  legatee  named  in  the  will  of  D  H.  the 
residuary  l^i^tees  named  in  said  will  should  be  parties  (Theological  8em,  of 
Auhurn  y.  Kellogg,  16  N.  Y  84). 

g.  Foreclosare.—rThe  owner  of  the  equity  of  redemption  is  a  necessary 
party  to  a  suit  for  the  foreclosure  of  a  mortgage.  And  the  objection  that  he 
IS  not  made  a  party  may  be  made  by  the  mortgagor.  The  fact  that  the  deed 
fix>m  tbe  mortgagor  to  the  present  owner  of  the  equity  of  redemption  was  not 
recorded  at  the  time  of  the  commencement  of  the  suit,  and  of  the  filing  the 
notice  of  Us  pendens,  does  not  excuse  the  omission  of  the  owner  of  the  equity 
of  redemption  as  a  party  (J9^Z2  v.  Nelson,  23  Barb.  88;  14  How.  82;  and  see 
Griswold  v.  Fowler^  6  Abb.  113).  Where  the  mortgagor  has  parted  with  all 
bis  interest  in  the  premises,  and  the  owner  of  the  equity  of  redemption  is  per- 
sonally liable  for  any  deficiency,  it  is  not  necessary  to  make  the  mortgagor  a 
party  defendant  (Drury  v.  Clark,  16  How.  424;  see  CrookeY,  O* Biggins,  14 
How.  154).  Every  party  interested  in  the  division  of  the  proceeds  of  the 
estate  should  be  made  a  party  defendant  (Denton  v.  Nanny,  8  Barb.  618).  The 
wife  or  widow  of  the  mortgagor  must  be  made  a  party  to  bar  her  dower  (MiU 
y.  Van  Voorhies,  23  Barb.  125 ;  10  Abb.  152). 

A.  In  a  suit  to  foreclose  a  mortgage,  one  who  claims  adversely  to  the  mort- 
gagor, and  prior  to  the  mortgage,  cannot  properly  be  made  a  j^arty  defendant 
ror  the  purpose  of  trying  the  validity  of  such  adverse  claim  (Coming  y, 
Bmithj  12  N.  T.  82).    But  prior  incumbrancers  may  be  made  parties  to  have 
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the  amount  doe  them  liquidated  (Hbleomb  y.  Holcomb,  2  Barb.  20 ;  and  see 
Chapman  r,  I>raper,  10  How.  367). 

a.  Inffeint*— Where  an  infant  is  a  party  to  a  contract,  in  an  action  on  such, 
contract  it  is  necessary  to  make  the  infant  a  party  {Slocum  y.  Hooker^  13  Barb. 
636 ;  Builer  v.  Morru,  1  Bosw.  833). 

h.  landlord  and  tenant. — Lessees  and  underlessees  may  be  joined 
as  defendants  yi  an  action  for  yiolating  the  coyenants  in  a  lease  as  to  user  of 
demised  premises  {OiUilan  y.  Nc^rton^  6  Rob.  546). 

6.  IVegllffence. — Where  the  plaintiff,  while  a  passenger  in  the  cars  of  the 
Harlem  Railroad  Company,  was  mjured  by  the  conjoint  negligence  of  the 
seryants  of  that  company  and  the  seryants  of  the  New  Hayen  Railroad  Com- 
pany, plaintiff  can  join  both  companies  as  defendants  {Colgrove  y.  N.  F.  db 
Harlem  R  R  Co,  20  N.  Y.  492;  but  see  6  Rob.  548).  Master  and  servant  may 
be  joined  as  defendants  in  a  action  to  recoyer  for  the  negligence  of  the  seryant 
(Montfort  y.  Hughes^  3  E.  D.  Smith,  591). 

d.  Partition. — See  note  to  section  448,  post, 

e.  Partners. — In  an  action  against  partners  all  must  be  joined — ^that  the 
statute  of  limitations  is  a  defense  as  to  one  partner  is  no  excuse  for  omitting 
to  make  him  a  defendant  {Hyde  y.  Van  VaUsenhurgh,  1  Daly,  416 ;  and  see 
Briggs  y.  Vose,  15  N.  Y.  471 ;  HurJbut  v.  Po9t^  1  Bosw.  28).  But  in  an  action 
on  a  contract  made  with  the  ostensible  members  of  a  firm,  the  defendants  can- 
not ayail  themselyes  of  the  nonjoinder  of  a  secret  partner,  unless  the  plaintiff 
knew  of  such  secret  partner  {N.  T.  Dry  Dock  Co.  y.  TreadweU,  19  Wend.  625 ; 
cited  Van  Valen  y.  Russell^  13  Barb.  592 ;  and  see  Bish/p  y.  Edmiston,  16  Abb. 
466 ;  CooJdngJiam  y.  Lasher,  2  Eeyes,  454) ;  but  secret  partner  may  be  joined 
as  a  defendant  {Brown  y.  BirdgaU,  29  Barb.  549).  Where  one  of  seyeral  part- 
ners makes  &  joint  and  seyeral  promissory  note,  and  subscribes  to  it  the  name 
of  his  firm,  he  may  be  sued  on  such  note  alone  without  joining  the  other  part- 
ners {SnoiD  y.  Howard,  35  Barb.  55). 

/.  Where  a  lease  is  made  to  two  partners,  and  they  afterwards  dissoWe  the 
partnership,  and  agree  to,  and  do,  each  occupy  separately  distinct  portions  of 
the  demised  premises,  they  do  not  thereby  affect  the  lessor^s  right  to  maintain 
an  action  for  the  rent  agaiast  such  lessees  jointly  {HurTbvt  y.  iW,  1  Bosw.  28 ; 
see  8t.  Paul's  Church  y.  Ford,  34  Barb.  16). 

g.  As  to  the  case  of  two  firms  haying  one  common  member,  and  one  firm 
performing  work  for  the  other,  how  it  must  be  sued  for  {Bnglis  y.  Fumm^  4 
E.  D.  Smith,  587 ;  Becker  y.  Fumiss.  14  N.  Y.  611 ;  and  see  18  N.  Y.  76). 

h.  The  personal  representatiye  of  a  deceased  ptirtner  cannot  be  joined,  as  a 
party  defendant,  with  the  suryiying  partner,  to  an  action  for  a  partnership 
debt,  unless  it  be  shown  on  the  face  of  the  complaint  ^hat  the  plaintiff  can- 
not procure  satisfaction  from  the  suryiyor  {Voorhis  y.  Child's  ExW^  17  N.  Y. 
354;  Copeutt  y.  Merchant,  4  Bradf.  Sur.  Rep.  18;  Higgins  y.  Freeman,  2  Duer, 
650;  VoorhiesY.  Baxter,  1  Abb.  45;  18  Barb.  592;  Moorehouse  y.  Ballou,  16 
Barb.  289 ;  Tracy  y.  Suydam,  30  Barb  .  10 ;  Du)x)is  case,  3  Abb.  177 ;  ifc  Vean 
y.  SoM,  46  Barb.  384).  The  objecticn  is  waiyed  if  not  raised  by  demurrer 
Wright  y.  Storrs,  6  Bosw.  600). 

i.  In  an  action  by  partner  against  his  copartner  to  dissolye  the  copartner- 
ship and  to  set  aside  a  fraudulent  sale  of  the  partnership  property,  the  yendee 
should  be  a  party  {WM  y.  Helion,  3  Rob.  625). 

j,  Reeetver. — The  receiyer  of  a  bank  should  not  be  joined  as  a  party 
def3ndant  in  an  action  against  the  bank  on  a  mere  money  demand  {Arnold  y. 
Suffolk  Hk.  27  Barb.  424). 

i.  Relief. — Certain  securities  were  deposited  with  A.,  as  agent  to  negotiate 
loans  on  them.  A.,  in  yiolation  of  the  trust,  disposed  of  the  securities  to 
yarious  parties ;  whereupon  the  owners  brought  suit  against  A.,  and  all  the 
transferees  of  the  securities, — ^held  that  the  transferees  could  not  be  joined  as 
defendants  {Lexington  A  Big  Sandy  R,  R,  Co,  y.  Ooodman,  6  Abb.  493 ;  15 
How.  85 ;  25  Barb.  469). 

I.  ISherlflr  and  deputy. — A  sheriff  is  liable  as  a  trespasser  for  the  acts 
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of  the  deputy,  and  may  therefore  be  joined  with  the  deputy  as  a  defendant 
in  an  action  for  the  recovery  of  damages  for  the  wron^ul  taking  (King  y. 
Oner,  4  Daer,  431 ;  see,  however,  Waterbury  v.  WesterveU,  9  N.  Y.  608 ;  Maid- 
Um  V.  Norton,  5  Barb.  387 ;  NichoU  v.  Mv^msI,  23  N.  Y.  269). 

a.  Tort — Slander. — ^It  is  not  necessary  to  join  all  the  parties  to  a  tort 
88 defendants;  one  or  more  or  all  may  be  sued  jointly,  or  each  separately  (6 
Johns.  26,  31 ;  NichoU  v.  Miehaeh,  23  N.  Y.  269 ;  Creed  v.  Hartman,  29  N.  Y. 
«91 ;  Kaston  v.  The  People,  44  Barb.  347 ;  Phdpe  v.  WaU,  30  N.  Y.  78).  Where 
a  tort,  however,  consists  of  an  oral  slander  by  two  or  more,  a  separate  action 
mnat  be  brought  against  each — they  cannot  be  sued  jointly  {ib. ;  Forsj^hy,  Ed- 
mietoTi,  2  Abb.  431). 

h.  To  stay  proeeedlnys  on  a  Judgment. — In  an  action  to  stay 
proceedings  on  a  judgment  against  three  defendants  brought  by  one  of  said 
aefenduitBy  against  the  plaintiff  in  the  first  suit,  and  a  general  assignee  of  the 
said  defendants,  it  was  held  that  the  other  two  defendants  in  the  first  judg-  • 
ment  should  have  been  made  parties  (Bowere  v.  TaUmadge,  16  How.  325). 

e,  Tendor  and  vendee. — ^Where,  after  a  vendor  of  real  estate  has 
conveyed  it  with  covenants  for  title  and  warranty,  a  mortgage  is  discovered 
unsatiiafied  of  record,  but  which  the  vendor  insists  is  satisfied,  the  vendee  of 
the  land  may,  in  an  action  to  have  the  mortgage  satisfied  of  record,  join  his 
vendor  and  the  holder  of  the  mortgage  as  defendants  {Wandle  v.  Tumey,  6 
Duer,  661).  The  vendee  of  an  estate  is  a  necessary  party  to  an  action  to  stay 
waste,  intermediate  the  contract  for  sale  and  the  completion  of  the  contract 
(£u2<2  V.  Dennieon,  6  Barb.  9 ;  see  Van  Deueen  v.  Young,  29  K.  Y.  9).  In  an 
action  for  specific  performance  of  the  contract  to  convey  land,  part  of  a  tract 
owned  by  one  of  the  defendants,  and  upon  which  he  had  given  mortgages 
prior  to  the  contract  to  sell — ^held  that  the  prior  mortgagees  were  improperly 
made  parties  defendants  (Chapman  y.  Draper,  10  How.  367). 

d.  Where  goods  have  been  obtained  by  fraud  and  the  purchaser  has  assigned 
them  in  trust  for  creditors,  an  action  may  be  maintained  against  such  pur- 
chaser and  his  assignee  to  recover  said  goods  {Jeseop  v.  MiUer,  I  Keyes,  321^. 

e.  Prinetpal  and  surety. — Where  a  principal  and  his  surety  are  liable 
on  the  same  instrument,  they  may  be  sued  jointly  in  one  action  (Carman  v. 
Phue,  23  N.  Y.  286 ;  LeBoy  v.  Shaw,  2  Duer,  626).  Where  the  liability  arises 
on  diiEerent  instruments,  although  on  the  same  paper,  they  cannot  be  sued 
jointly  (id. ;  Be  Bidder  v.  Sehermerh' m,  10  Barb.  688 ;  AUen  v.  FosgaU,  11  H5w. 
218).  And  where  a  promi^ory  note  had  a  guarantee  written  upon  it,  the 
court  held  that  the  maker  of  the  note  and  the  guarantor  could  not  be  included 
in  the  same  action  (id, ;  and  Phalen  v.  Dingee,  4  E.  D.  Smith,  379;  Brewster  v. 
SOence,  8  N.  Y.  214). 

§  119.    (Am'd  1849.)    Parties  to  he  Joined,  c&c. 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants ;  but,  if  the  consent  of 
any  one  who  should  have  been  joined  as  plaintiff  cannot  be  ob- 
tained, he  may  be  made  a  defendant,  the  reason  thereof  being 
stated  in  the  complaint ;  and  when  the  question  is  one  of  a  com- 
mon or  general  interest  of  many  persons,  or  when  the  parties  are 
very  numerous,  and  it  may  be  impracticable  to  bring  them  all 
before  the  court,  one  or  more  may  sue  or  defend  for  the  benefit  of 
the  whole. 

/.  Where  the  parties  as  so  numerous  that  it  would  be  impossible  to  bring 
&em  all  in,  or,  if  brought  in,  to  prevent  the  suits  being  continually  abated  by 
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death,  or  a  change  of  interest,  it  has  been  allowed  for  one  of  the  parties  in 
interest  to  commence  a  stdt  on  behalf  of  himself  and  all  others  equally  inter- 
ested with  him.  This  must  be  distinctly  stated  in  the  outset,  by  a  proper 
averment  in  the  complaint  (Smith  v.  Loohwoody  13  Barb.  218;  and  see  m)od 
V.  Draper^  4  Abb.  822;  Bauton  v.  CUy  of  Brooklyn,  15  Baib.  375;  Kirk  v. 
Toung^  2  Abb.  458 ;  BooseveU  y.  Vamwn,  12  How  469 ;  MeKeime  y.  VAmo- 
reaux,  11  Barb.  516 ;  Towner  y.  Tooley,  38  Barb.  598 ;  Qrem  y.  Breek^  10  Abb. 
42;  Brooks  y.  Peck^  88  Rirb.  519;  Hdbieht  y.  Pemhertan,  4  Sand.  657)  The 
I>artie8  beinff  tbirty-fiye  in  number  was  held  not  to  be  an  excuse  for  one  suing 
on  behalf  of  all  {Eirk  y.  Young^  2  Abb.  453).  One  may  not  prosecute  or  de- 
fend *'  for  the  benefit  of  the  whole ''  where  the  right  to  be  enforced  is  not 
common  to  all  {Beid  y.  The  Ew  greens,  21  How.  819).  Persons  haying  ad- 
yerse  or  conflicting  interests  in  relation  to  the  subject-matter  of  the  litigation 
ought  not  to  be  joined  (Grant  y.  Van  Sehoonkoven^  9  Paige,  255).  Where  the 
ri^t  is  coDunon,  but  there  is  a  question  as  to  its  enforcement,  that  does  not 
constitute  a  conflicting  interest  (Brooks  y.  Peek,  38  Barb.  519 ;  see  Bishop  y. 
Htdmiston,  16  Abb.  466). 

a.  It  is  the  right  of  a  party  who  is  sued  to  require  that  any  other  person 
jointiy  liable  witn  him  shall  be  made  a  co-defendant  ( Wooster  y.  Chambeflin^ 
28  Barb.  602).  But  where  joint  debtors  reside  in  different  States,  they  may 
be  sued  separately  in  the  States  haying  jurisdiction  of  their  respective  persons 
or  property  (Brown  y.  BirdsaU,  29  Barb.  549) ;  and  the  judgment  in  one  State 
against  one  joint  debtor  is  not  a  bar  to  a  subsequent  action  in  another  State 
against  the  other  debtor  (id.)  The  fact  that  certain  parties  in  interest  are 
numerous  and  unknown  is  a  sufficient  excuse  for  not  joining  them  as  defend- 
anU  (Ooe  y.  Beckwith,  10  Abb.  296). 

h.  The  rule  that  persons  only  severally  and  not  jointly  liable  cannot  be 
joined  as  defendants  has  not  as  a  general  rule  been  altered  by  the  code.  The 
only  exceptions  are  those  prescribed  by  section  120.  No  exception  is  created 
by  1 167  (Le  Boy  v.  Shaw,  2  Duer,  626). 

e.  An  attorney  claiming  a  lien  on  a  judgment  for  costs  cannot,  in  an  action 
to  recover  such  costs,  no  collusion  being  charged,  make  the  judgment  debtor 
a  defendant  (Adams  v.  Fox,  40  Barb.  442). 

d  Joint  action  against  joint  assignees  of  a  lease  (Van  Benssdaer  y.  Lay- 
man, 10  How.  505). 

e.  The  executor  or  administrator  of  a  deceased  joint  debtor  or  owner  of 
real  or  personal  property,  cannot  be  joined  in  an  action  with  the  survivor  for 
a  debt  aue  the  joint  debtors  or  for  an  injury  to  their  real  property  (Bwiknami^ 
v.  Brett,  22  How.  283;  13  Abb.  119;  85  Barb.  596). 

/.  In  an  action  by  a  mortgagee  of  chattels  for  damages  to  his  reversionary 
interest,  caused  by  a  sale  of  them  in  parcels  while  in  the  possession  of  the 
mortgagor  under  an  execution  against  his  property :  Can  a  purchaser  of  part 
of  the  chattels  be  joined  as  defendant  with  the  parties  directing  and  making 
the  sale  (Manning  v.  Monaghan,  28  N.  T.  589)  ? 

§  190.      Parties  to  hills  and  notes,  dec, 

PersoDB  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  and  promissory 
notes,  may  all,  or  any  of  them,  be  included  in  the  same  action  at 
the  option  of  the  plaintiff*. 

g.  Although  the  several  parties  to  a  bill  or  note  may  be  sued  in  one  action, 
yet  their  being  so  sued  does  not  make  them  jointly  liable  (Alfred  v.  WatkinSy 
1  Code  Rep.  N.  S.  348),  or  joint  debtors  (KeUey  v.  Bradbury,  21  Barb.  581 ; 
Fofrm/ers  Bank  v.  Blair,  44  Barb.  642). 

K  An  action  may  be  brought  against  the  maker  and  the  executor  of  the  in- 
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doner  of  a  promissory  note,  although  the  maker  is  solvent,  but  separate  judg- 
ments mast  be  entered  {ChurckiU  y   Trapp^  3  Abb  306). 

a  An  action  by  a  subsequent  indorser,  against  prior  indorsers,  to  recover 
the  amount  be  has  been  compelled  to  pay  in  a  suit  brought  upon  the  note,  is 
an  action  for  money  paid  for  the  tue  of  the  defendarUs^  and  not  an  action  on 
the  note  {Barker  v.  Ca^sidy,  16  Barb.  177),  and  therefore  such  an  action  cannot 
be  maintained  (id,) 

§  131.       (Am'd  1849,  1867,  1862,  1869,  1870.)      Action  when    not   tO 

abate.    Death  of  appellcmt 

No  action  shall  abate  by  the  death,  marriage,  or  other  disa- 
bility of  a  party,  or  by  the  transfer  of  any  interest  therein,  if  the 
cause  of  action  survive  or  continue.  In  case  of  death,  marriage, 
or  other  disability  of  a  party,  the  court,  on  motion,  at  any  time 
within  one  year  thereafter,  or  afterwards  on  a  supplemental  com- 
plaint, may  allow  the  action  to  be  continued  by  or  against  his 
representative  or  successor  in  interest.  In  case  of  any  other 
transfer  of  interest,  the  action  shall  be  continued  in  the  name  of 
the  original  party ;  or  the  court  may  allow  the  person  to  whom 
the  transfer  is  made  to  be  substituted  in  the  action. 

After  a  verdict  shall  be  rendered  in  any  action  for  a  wrong, 
Buch  action  shall  not  abate  by  the  death  of  any  party,  but  the 
case  shall  proceed  thereaft;er  in  the  same  manner  as  in  cases 
where  the  cause  of  action  now  survives  by  law. 

At  any  time  after  the  death,  marriage,  or  other  disability  of 
tbe  party  plaintiff,  the  court  in  which  an  action  is  pending,  upon 
notice  to  such  persons  as  it  may  direct,  and  upon  application  of 
any  person  aggrieved,  may,  in  its  discretion,  order  that  the 
action  be  deemed  abated,  unless  the  same  be  continued  by  the 
proper  parties,  within  a  time  to  be  fixed  by  the  court,  not 
less  than  six  months  nor  exceeding  one  year  from  the  grant- 
ing of  the  order. 

And  where  judgment  has  heretofore  or  shall  hereafter  be  re- 
covered for  the  possession  of  real  property,  and  the  party  recover- 
ing said  judgment  shall  have  died  subsequent  to  the  recovery 
thereof,  his  successor  in  interest  in  said  land,  whether  by  grant, 
•devise  or  inheritance,  may  revive  said  judgment  and  enforce  the 
same  by  execution  on  motion  within  one  year  after  said  death,  or 
afterwards  on  supplemental  complaint. 

Where  an  intestate,  not  being  an  inhabitant  of  the  State, 
Ehall  die  out  of  this  State,  not  leaving  assets  therein,  and  there 
shall  be  pending  in  the  supreme  court,  or  in  the  court  of 
appeals,  an  appeal  brought  by  such  intestate  from  a  judgment 
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against  him,  the  court  in  which  said  appeal  is  pending  may  order 
the  judgment  appealed  from  affirmed,  with  costs,  unless  the  attor- 
ney for  the  intestate,  on  said  appeal,  procure  said  action  to  be 
revived,  within  six  months  after  notice  to  perfect  such  appeal,  by 
the  substitution  of  a  representative  of  said  intestate  in  said  action. 

a.  The  last  paragraph  of  this  section  does  not  apply  to  actions  pending  on 
6  May,  1870,  nor  to  any  right  of  action  then  th*  retofore  accrued,  and  did  not 
take  effect  until  1  June,  1870  (Laws  1870,  ch.  741,  s  15). 

h.  Actions  eommeneed  prior  to  the  code* — (PhiUips  v.  Drake, 

I  Code  Rep.  68 ;  J^ner  v.  Bobinaan,  9  How.  831 ;  Vroorman  v.  Jones,  6  How. 
369). 

«.  Arbitration!. — This  section  does  not  apply  to  {Mannings,  Pratt, 
18  Abb.  844). 

d.  Foreeioinre  suit  does  not  abate  by  death  of  plaintiff  {McOregcr  y. 
KcQregvr,  85  K  Y.  218). 

e.  Repierin. — Cause  of  action  in  replevin  sunrives  death  of  plaintiff^ 
but  not  the  defendant  {Lahey  y.  Brady ^  1  Daly,  448 ;  Emerton  y.  BleakUy,  5 
Abb.  N  S.  350  ;  PotUr  v.  Van  Vranken,  2  Trans.  Ap.  73). 

/.  Cyectment. — ^As  to  death  of  parties  to  actions  of  ejectment,  see  Laws 
1865,  ch.  357. 

g.  Corporation. — An  action  by  a  corporation  is  not  abated  by  the  dis- 
solution of  the  corporation  (iV.  T.  Marbled  Iron  Works  y.  Smith,  4  Duer,  862). 

h.  Party  elviiiy  dead. — When  the  plaintiff  or  defendant  is  sent- 
enced to  imprisonment  in  the  State  prison,  the  suit  is  abated  (O* Brian  y. 
Eagan,  1  Duer,  664 ;  Freeman  y.  Frank,  10  Abb.  370). 

t.  Death  of  sole  plaintiff. — ^The  death  of  a  sole  plaintiff,  before  yer- 
dict,  suspends  all  further  proceedings  in  the  action,  except  moying  to  haye  the 
plantiff's  representatiye  brought  in  as  plaintiff  (Jarvia  y.  Felch,  14  Abb.  46). 
But  the  defendant  is  entitled  to  haye  the  action  continued  in  the  name  of  the 
rcpresentatiyes  of  the  decedent  {Bidgetcay  y.  BuUcUy,  7  How.  269) ;  or  after  a 
year  a  supplemental  complaint  filed  within  a  time  to  be  prescribed  by  the  court 
{Qreen  y.  Bates,  7  How.  296) ;  or  to  haye  the  original  complaint  dismissed 
{Banta  y.  MareeUus,  2  Barb.  873);  the  personal  representatiyes  of  a  deceased 
sole  plaintiff  are  not  bound  to  continue  an  action  commenced  by  the  decedent 
against  an  insolyent  defendant ;  especially  when  for  other  reasons  the  object 
of  the  suit  cannot  be  obtained  by  reason  of  facts  which  occurred  or  came  to 
the  plaintiff^s  knowledge  after  the  commencement  of  the  action.  In  such 
cases  the  court  may  allow  thb  personal  representatiyes  to  discontinue  without 
costs  (id.) ;  or  with  costs  out  of  the  decedent's  estate  {id, ;  and  see  Clwmek  y. 
Dimes,  8  Beayan,  290).  One  who  succeeds  another  in  the  administration  of 
an  estate  may  continue  a  suit  commenced  by  his  predecessor :  he  is  not  com- 
pelled to  do  so  against  his  will  {Bain  y.  Pine,  1  HiU,  616). 

j.  Where  intermediat«  the  argument  and  deciBion  of  a  motion  to  strike 
out  an  answer  the  plaintiff  died,  held  that  the  order  deciding  the  motion  could 
not  be  entered  uotil  an  order  was  obtained  reyiying  the  action  {Reed  y.  BuUer, 

II  Abb.  128). 

k.  The  death  of  the  plaintiff  in  a  foreclosure  suit,  after  the  usual  decree 
for  sale  by  a  referee,  does  not  preyent  the  referee  from  proceeding  to  make  the 
sale,  and  executing  a  deed  to  the  purchaser  (Lyttde  y.  G*DonneU,  21  How.  84). 
It  is  not  necessary  to  reyiye  the  action  and  bring  in  the  representatiyes  of  the 
deceased  plaintiff  {id.)  Semhle,  the  death  of  party  after  yerdict  or  interlocu- 
tory judgement  or  report  of  referee  does  not  in  any  action  preyent  the  entry  of 
judgment  {Beed  y.  Butler,  11  Abb.  128;  Scranton  y.  Baxter,  1  Code  Rep.  N. 
B.  88;  Lf/onsY.  Third  Av.  B.  B,  Oo.  7  Rob.  605). 

I,  After  tlie  death  of  a  sole  plaintiff  the  defendant  cannot  moye  to  dismiss 
the  complaint  for  want  of  prosecution  until  the  action  has  been  reyiyed  by  the 
plainti£rs  representatiyes  {Jarvis  y.  Felch,  14  Abb.  46). 
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a.  Where  on  the  death  of  a  sole  plaintiff  his  executor  did  not  apply  to  con- 
tinae  the  action,  bat  transferred  the  subject-matter  of  the  action  to  A., — held 
that  A.  conld  not  have  the  action  continued  in  his  name  {Rogers  v.  Ad/nance^ 
22  How.  97). 

h,  A  plaintiff  suing  as  special  receiver  having  died  pending  the  action,  his 
successor  was  allowed  to  continue  the  action  by  supplemental  complaint 
(Palmer  ▼.  Murray^  18  How.  546 ;  see  Livingston  v.  Olyphant,  3  Rob.  639). 

«.  An  administrator  of  a  deceased  plaintiff  may  have  leave  to  continue  the 
action,  if  the  pleadings  show  a  cause  of  action  which  survives^  without  regard 
to  the  merits  of  the  action  (Wing  v  Keteham,  3  How.  885).  And  if,  in  an 
action  to  recover  real  property,  the  plaintiff  should  die,  leaving  a  widow,  she 
need  not,  as  widow,  join  m  an  application,  on  the  part  of  the  heirs,  for  leave 
to  continue  the  action  in  the  name  of  the  heir  (Ash  v.  Cooh,  3  Abb.  389). 

d.  Deatli  of  one  of  several  plalnttlft,  iMirtnen. — ^In  an  action  by 
the  several  members  of  a  firm,  on  the  death  of  one  of  the  plaintiffs,  a  member 
of  the  firm,  the  right  of  the  remaining  members  to  continue  the  action,  in  a 
case  in  which  the  right  of  action  survives,  is  unaffected,  and  no  leave  to  con- 
tinue the  action  is  necessary.  A  suggestion  on  the  record  is  sufficient  (Taylor 
v.  Church,  9  How.  190 ;  La  Chaise  v.  Xi%,  18  Abb.  7 ;  21  How.  862). 

e.  Death  of  one  of  neveral  plaintlflb*— Where  one  of  several  plain- 
ti&  dies,  and  the  cause  of  action  does  not  survive,  but  continues  as  to  the 
sorvivors,  the  latter  cannot  be  compelled  to  revive  the  suit  as  to  the  represent- 
atives of  the  deceased  plaintiffis  (WiUiamson  v.  Moore,  5  Sand.  647).  The 
sarvivors  have  a  right  to  proceed  with  their  suit.  It  is  the  privilege  of  a  de- 
fendant, in  such  a  case,  to  have  an  order  requiring  such  representatives  to 
show  cause  why  the  suit  should  not  stand  revived  in  their  names,  or  that  the 
suit  be  dismissed  so  far  as  their  interests  are  concerned.  This  section  does  not 
apply  to  such  a  case  (id.) 

f.  In  an  action  by  tenants  in  common  for  conversion  of  personal  property, 
if,  pending  the  action,  one  of  the  plaintiffs  dies,  the  action  may  be  contmued 
bv  the  survivor,  without  bringing  in  the  personal  representative  of  the  deceased 
(BttdmanY.  Brett,  13  Abb.  119;  85  Barb.  596;  22  How  233). 

g.  After  the  death  of  one  of  several  plaintiff  in  an  ejectment  suit,  a  motion 
was  made  by  the  surviving  plaintiffs,  to  substitute  the  names  of  two  individ- 
uals and  the  people  of  the  State,  as  successors  in  interest  of  the  deceased 
plaintiff  it  being  a  matter  of  doubt  which  of  the  three  parties  proposed  was 
entitled  to  the  right:  The  motion  was  denied  (Ht,  John  v.  West,  10  How. 
253). 

h.  Where  one  of  several  plaintifis  dies  pending  an  action,  the  cause  of  which 
snrvives,  and  the  defendant  enters  Judgment  against  all,  no  order  to  proceed 
by  or  against  the  surviving  plaintiff  having  been  made,  the  judgment  is  ir- 
r^olar,  and  will  be  set  aside.  And  the  judgment  cannot  be  amended  and  al- . 
lowed  to  stand  as  against  the  surviving  plaintiffs  (Holmes  v.  ffonie,  8  How. 
383;  and  see  Tra4!y  v.  Mrst  Nat,  B'k  of  Selma,  37  N.  Y.  523). 

i.  l>eatli  of  a  gole  defendant. — ^Where,  pending  an  action,  and  before 
verdict  or  interlocutory  judgment,  a  sole  defendant  dies,  his  representatives  can- 
not have  an  order,  against  the  wishes  of  the  plaintiff,  to  be  substituted  as  de- 
fendants in  the  action  (Keene  v.  La  Farge,  1  Bosw.  67 1 ;  16  How.  877).  An  action 
for  the  recovery  of  possession  of  specific  real  or  personal  property  against  a  sole 
defendant  wholly  abates  if  the  defendant  dies  before  verdict  or  judgment ;  and 
the  court  has  no  power  in  such  case  to  order  the  action  to  be  continued  against 
the  personal  representatives  of  defendant  i Hopkins  v.  Adams,  6  Abb.  S51 ; 
Mosdy  Y.Mosely,  11  Abb.  105 ;  Putnam  y.  Van  Beuren,  7  How.  81 ;  Mosely  v. 
Albany  N.  B,  B.  Co,  14  How.  tl), 

j.  On  the  death  before  verdict  of  a  sole  defendant  in  an  action  to  recover 
damages  for  death  by  wrongful  act,  the  action  may  be  continued  against  the 
personal  representatives  of  3ie  deceased  (see  Tertore  v.  WiswaU,  16  How.  8 ; 
Boedt  V.  WiMoU,  15  How.  128). 

i,  Dea|h  of  one  of  aevc^ral  defondantt.— If  a  defendant  die  and  the 
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cause  of  action  not  snrviye,  and  the  plaintiff  neglect  to  procure  the  reyiyal 
of  the  suit,  the  court  may  order  it  to  stand  revived,  upon  the  petition  of  a  sur- 
viving defendant,  against  the  representatives  of  the  deceased  party  (d^R.  S. 
184,  §  120).  In  such  case,  the  surviving  defendant  may  proceed  against  such 
representatives,  to  compel  them  to  appear ;  and  the  court  may  stay  the  suit  as 
against  him,  until  such  proceedings  have  been  had  (id,  §  121).  These  pro- 
visions are  referred  to,  as  though  still  in  force,  in  Keens  v.  Lqfarge,  16  How. 
877.  Where  one  of  several  de^dants  died  pending  the  reference  of  an  action 
of  foreclosure,  and  the  plaintiff  suffered  more  than  a  year  to  elapse  without 
taking  any  step  in  the  action,  the  surviving  defendant  moved  to  have  it  dismissed 
as  against  him.  The  court  directed  the  action  to  be  dismissed  as  to  the  surviving 
defendant  with  costs,  unless  the  plaintiff  within  sixty  days  obtained  leave  to 
file  and  serve  a  supplemental  complaint  (Chapman  v.  Faster j  15  How.  241). 
Where,  pending  an  action  for  trespass,  one  of  the  defendants  dies,  the  plaintiff 
may  treat  the  aciion  as  abated  as  against  such  deceased  defendant,  and  pro- 
ceed against  the  surviving  defendants  ((?arefn«r  v.  Walker,  22  How.  405). 
Semtle,  that  by  order  the  plaintiff  mi^ht  proceed  separately  against  the  sur- 
viving defendants  and  the  representativeii  of  the  deceased  defendant  (id) 

a.  In  case  one  of  several  defendants  dies,  pending  an  action,  all  that  is  neces- 
sary to  put  the  case  in  a  position  to  proceed,  is  to  obtain,  within  a  year,  an  order 
that  the  action  be  continued  against  those  who  have  succeeded  to  the  interest 
of  the  deceased  party  (Gordon  v.  Sterling,  IS  How.  405).  Where  in  an  action 
against  several  defendants,  joint  debtors,  and  one  only  is  served  with  process,  if 
he  die  before  judgment  and  before  the  others  are  brought  in,  an  order  to  continue 
the  action  against  the  personal  representatives  of  the  deceased  defendant  is  not 
proper.  The  action  should  be  continued  against  the  other  defendants  (Fine  v. 
IHghter,  3  Abb.  N.  6.  885).  Where  one  of  two  joint  defendants  dies  before 
judgment,  the  action  cannot  be  revived  as  a  joint  one  a^inst  the  survivor  and 
the  personal  representative  of  the  deceased,  but  may,  it  seems,  be  revived  as 
separate  actions  ( Union  Bank  v.  Mott,  27  N.  T.  683). 

h.  Deatli  of  one  of  several  exeentors,  &e. — In  actions  by  or 
against  executors,  trustees^  joint-tenants,  or  copartners,  on  the  death  of  one  of 
the  executors,  &c.,  the  action  continues  by  or  against  the  survivors,  a  sugges- 
tion of  the  death  entered  on  the  judgment  roll  is  the  only  addition  to  the  pro- 
ceedings occasioned  by  the  death  (iMchaise  v.  LOiby,  13  Abb.  7 ;  21  How.  862). 

e.  Publie  offleers.— Under  2  R.  8.  447,  §  100,  providing  t«ainst  the 
abatement  or  discontinuance  of  suits  by  or  against  certom  public  officers,  it  is 
optional  with  the  parties  authorized  to  apply  for  a  substitution,  whether  they 
will  make  such  application  or  not,  and  until  they  or  the  adverse  parties  apply 
for  a  substitution,  the  suit  is  to  proceed  in  the  names  of  the  original  parties 
(Manchester  v.  Herrington,  1 0  N.  T.  164). 

d.  Death  of  execution  debtor. — ^The  death  of  a  sole  judgment  debtor 
pending  proceedings  supplementary  to  the  execution  abates  the  proceedings 
(EdseweUY.  Penman,  2  Abb.  280). 

e.  Deatli  of  party  pending  an  appeal. — ^Where  a  judgment  debtor 
dies  fending  an  appeal  from  the  judgment,  and  after  the  appeal  has  been 
argued  and  submitted  the  judgment  is  affirmed,  but  judgment  of  afEnnance 
entered  nunc  pro  tunc  as  of  a  day  before  the  death,  the  judgment  creditor  may 
proceed  to  collect  the  judgment,  the  representatives  of  the  deceased  cannot 
appeal  until  they  cause  themselves  to  be  made  parties  (Beach  v.  Oregory,  2  Abb. 
208).  After  judgment  for  the  plaintiff,  in  an  action  of  tort,  and  appeal  taken 
by  the  defendant,  the  defendant  died,  pending  the  appeal :  on  motion,  it  was 
ordered  that  the  appeal  might  be  contmued  in  the  name  of  his  personal  repre- 
sentatives (Miller  v.  Ounn,  7  How.  159).  In  Hastings  v.  MKinUy,  8  How. 
175,  the  court  of  appeals  held  that  section  121  did  not  apply  to  that  court, 
and  that  whtre  a  party  in  a  cause  dies  qfter  appeal  taken  and  the  return  filed 
in  the  court  of  appeals,  that  court  has  power  to  and  will  allow  his  legal  repre- 
sentatives to  be  substituted.  The  representatives  of  a  deceased  sole  defendant, 
in  an  action  after  judgment,  and  penduig  an  appeal  thereon,  hav^  the  right  to 
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bare  themselyes  made  parties  to  the  appeal  (Schtiehardt  y.  Bemiers,  28  How. 
514;  1  Daly,  459). 

a.  Transfer  of  plaintilTs  interest.— In  case  of  a  transfer  of  the  inter- 
est cf£  the  plaintifr,  m  the  subject  of  the  action,  it  is  optional  with  the  court, 
on  the  death  of  the  plaintiff  whether  or  not  to  allow  the  aaei^ee  to  be  sub- 
stituted and  the  action  continued  in  his  name ;  and  on  the  application,  the  de- 
fendant should  be  heard,  and  his  interest  taken  into  account  (Sheldon  y.  Hor 
wiw,  7  How.  268 ;  and  see  Earris  v.  Bennett,  1  Code  Rep.  N.  8.  208 ;  Murray 
y.  OerCl  Mut,  Ifu.  Co.  2  Duer,  607 ;  Ford  v.  David,  1  Bosw.  571).  And  the  su- 
perior court  hold  that  where  a  plaintiff  transfers  his  interest  after  the  com- 
mencement of  a  suit,  no  order  of  substitution  will  be  made,  unless  special  cir- 
cumstances are  shown  to  satisfy  the  court  of  its  propriety  or  necessity  {Howard 
y.  Taylor,  11  How.  880;  6  Duer,  604).  A  defendant  cannot  compel  an  assignee 
of  a  cause  of  action  pending  the  suit  to  become  a  plaintiff  {Packard  y.  Wood,  17 
Abb.  818 ;  Bmmet  y.  Bou>er$,  28  How.  800). 

h.  When,  pending  an  action,  the  whole  interest  of  the  plaintiff  has  been 
transferred  to  a  third  person,  the  court,  on  the  application  of  such  third  per- 
son, n^iy  allow  him  to  be  substituted  as  plaintiff  {BanJa  y.  Maker,  2  Bosw. 
690). 

e.  When  two  persons  are  named  as  defendants,  and  only  one  is  seryed,  and 
jndsment  is  thereupon  perfected  against  him,  there  is  no  action  pending 
against  the  one  not  served,  until  he  is  senred  (1  Bosw.  686 ;  14  Barb.  686 ;  2 
£.  D.  Smith,  76).  So  that  if  afterwards  the  cause  of  action  becomes  yested  in 
a  third  person,  and  then  the  defendant  not  previously  seryed  is  served,  the 
assignee  cannot  be  substituted  as  plaintiff  in  the  action  against  the  defendant 
last  served  {East  Mver  Bank  v.  Cutting,  1  Bosw.  686). 

d.  Transfer  of  defendant's  Interest — Where,  pending  an  action  of 
ejectment,  all  the  interest  of  the  defendant  was  transferred  to  A.,  and  A.  enter- 
ed and  held  possession  of  the  premises, — ^held  that  the  original  cause  of  action 
did  not  contmue  against  A.,  and  he  could  not  be  substituted  as  a  party  to  the 
action  (Moddey  v.  Albany  North,  R  B.  Co.  14  How.  71).  In  Horr^ager  v.  Hom- 

fager  (1  Code  Rep.  N.'  S.  180),  an  action  for  partition,  one  of  the  defendants, 
after  the  commencement  of  the  action,  assigned  all  his  interest  in  the  premises 
to  one  Elj;  and  it  was  held  that  Ely  might  have  been  substituted  as  a  party 
to  the  action,  in  the  place  of  the  defendant  who  had  assigned  to  him. 

e.  Order  to  eontinne,  dee. — ^To  substitute  an  assignee,  pending  the 
action,  a  motion  must  be  made  on  behalf  of  the  assignee  {McOowan  v.  Leaven- 
wartK  2  E.  D.  Smith,  24;  Howard  v.  Taylor,  11  How.  880 ;  5  Duer  604) ;  or 
if  made  by  the  assignor,  it  must  be  on  notice  to  the  assignee  {id.\  and  to  the 
parties  to  the  action  {Hotoard  v.  Taylor,  11  How.  880).  The  makmg  the  order 
IS  not  a  matter  of  course.  The  motion  must  be  made  within  a  year  from  the 
time  of  the  death  or  transfer  of  interest ;  after  the  lapse  of  a  year,  the  right 
to  apply  by  motion  is  gone,  and  a  supplemental  complaint  must  be  resorted  to 
iOriene  v.  BaU9^  7  How.  296 ;  Coon  v.  Knapp,  IS  id,  176 ;  Gordon  v.  Sterling, 
id,  4n5).  Where  a  plaintiff  had,  pending  the  action,  transferred  his  interest 
and  died,  and  aft«r  his  death  his  assignee,  on  notice  to  the  defendant  alone, 
moved  to  be  substituted  as  plaintiff  the  n:o';ion  was  denied,  per  Daly«  J., 
for  want  of  notice  to  the  personal  representatives  of  the  deceased  plaintiff 
{FranUyn  y.  Graham,  MS.). 

/.  Ko  leave  to  serve  a  supplemental  complaint  as  prescribed  by  this  section 
is  required  {Be  Boredorff,  17  Abb.  168 ;  41  Barb.  211 ;  see  AUm  v.  Walter,  10 
Abb.  379 ;  Booth  v.  Lafarge,  19  Abb.  67). 

g.  Appeal  fk*oni  orders, — An  order  admitting  (or  refusing  to  admit) 
an  action  to  be  continued  in  the  name  of  surviving  pTaintifiB,  or  in  the  name 
of  the  representatives  in  interest  of  the  deceased  puontiff,  affects  a  substantial 
nght,  and  is  appealable  to  the  general  term  {8t.  John  v.  Croel,  10  How.  258 ; 
Jhrton  y.  WinoaU,  14  id.  42-46);  but  as  the  granting  or  refusing  an  applica- 
tion to  permit  an  action  to  be  continued  in  the  name  of  an  assignee,  pending 
the  actimi,  of  the  cause  of  action,  rests  in  the  discretion  of  the  court,  an  order 
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made  on  such  application  is  not  appealable  (M^OmDn  y.  Leavenworth,  2  E.  D. 
Bmitii,  24 ;  Murray  y.  Gen'l  Mut,  Ins.  Co,  2  Duer,  607). 

§  133.  (Am'd  1849, 1851.)  Court  may  determine  controversy, 
hriiig  in  parties^  <&e. — InterpUader. 

[1]  The  court  may  determine  any  controversy  between  the 
parties  before  it,  when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights ;  but  when  a  complete 
determination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  cause  them  to  be  brought 
in. 

[2]  And  when,  in  an  action  for  the  recovery  of  real  or  per- 
sonal property,  a  person  not  a  party  to  the  action,  but  having  an 
interest  in  the  subject  thereof,  makes  application  to  the  court  to 
be  made  a  party,  it  may  order  him  to  be  brought  in  by  the  proper 
amendment. 

[3]  A  defendant  against  whom  an  action  is  pending  upon  a 
contract,  or  for  specific  real  or  personal  property,  may  at  any 
time  before  answer,  upon  affi4?vit  that  a  person  not  a  party  to  the 
action,  and  without  collusion  with  him,  makes  against  him  a  de- 
mand for  the  same  debt  or  property,  upon  due  notice  to  such 
person  and  the  adverse  party,  apply  to  the  court  for  an  order  to 
substitute  such  person  in  his  place,  and  discharge  him  from  liability 
to  either  party,  on  his  depositing  in  court  the  amount  of  the  debt, 
or  delivering  the  property  or  its  value  to  such  person  as  tbe  court 
may  direct ;  and  the  court  tnay,  in  its  discretion,  make  the  order. 

a.  Subd.  1. — ^By  the  phrase  "  when  a  complete  determination  of  the  con- 
troyersy  cannot  be  had  without  the  presence  of  other  parties,^'  is  meant  that 
there  are  persons  not  parties,  whose  rights  must  be  ascertained  and  settled 
before  the  rights  of  the  parties  to  the  suit  can  be  determined  {McMaJwn  y. 
AUen,  12  How.  89).  If  an  action  is  brought  to  trial  upon  the  answers  of  some 
of  the  defendants  only,  and  the  other  defendants  who  are  necessary  parties 
have  not  been  senred  with  process,  or  appeared  in  the  action,  the  court  will 
not  permit  the  trial  to  proceed  {PoweU  y.  Firuik,  5  Duer,  666). 

5.  When  it  appears  that  the  presence  of  other  parties  than  those  before  t^e 
court  id  necessary  to  the  complete  determination  of  the  controyersy,  it  is  the 
duty  of  the  court  to  order  such  persons  to  be  made  parties  (Dame  y.  Mayor 
dc  ofN,  T.  2  Duer,  663 ;  Shaver  y.  Braina/rd,  29  Barb.  25).  Although  such 
parties  may  be  non-residents  (Sturtevant  y.  Brewer,  17  How.  671 ;  9  Abb.  414). 
Semble,  where  parties  are  ordered  to  be  brought  in,  and  the  cause  stands  oyer 
in  consequence,  the  defendant  is  not  entitled  to  any  costs ; — ^he  should  have 
demurred  {Mitchd  y.  Bailey,  8  Madd.  61) ;  and  the  order  may  be  made  at  any 
stage  of  the  action  {StaUofN.  T,  y.  Mayor  ofKY.Z  Duer,  121)  before  judg- 
ment (  CaretoeU  y.  NeoiUe,  12  How.  445).  But  the  court  will  not  order  new  parties 
defendant  to  be  brought  in,  against  the  will  of  the  plaintiff,  unless  the  pres- 
ence of  such  new  parties  is  necessary  to  the  determination  of  the  action 
(Sawyer  y.  Chambers,  11  Abb.  110). 
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a,  Suh4k,  3. — Is  coDfiDed  to  actions  for  the  recoveiy  of  real  or  specific  per- 
sonal property  (Judd  y.  T<yung^  7  How.  79) ;  and  does  not  extend  to  an 
action  on  contract  to  recover  money  {id,\  nor  to  an  action  in  the  nature  of  a 
creditor's  bill  (  Tollman  y.  HoUUter,  9  How.  508) ;  nor  to  an  action  to  wind  up 
a  partnership  {Dayton  y.  Wilkes^  5  Bosw.  655).  A  partition  suit  is  within  this 
nroyiflion  ;  and  in  such  a  suit  the  court  may  order  a  person,  not  a  party,  but 
haying  an  interest  in  the  subject-matter,  to  be  made  a  party  ( Waring  y.  TTar- 
mg^  8  Abb.  246).  And  in  an  action  for  the  recovery  of  personal  property 
seized  under  an  execution  against  a  third  party,  the  plaintiff  in  the  execution 
is  entitled,  on  applying,  to  be  made  a  defendant  {Conklin  y.  Bishop^  8  Duer, 
646).  To  entitle  the  landlord  to  defend,  in  his  own  name  or  otherwise,  he 
mtiBt  be  shown  to  be  the  landlord  of  the  defendant,  or  have  a  privity  of  inter- 
eat  with  him  in  the  premises  in  question  {Godfrey  v.  Townsendy  8  How.  898). 
As  to  the  right  of  a  stranger  to  be  made  a  party,  see  Hornby  v.  Oordofi^  9 
Bo6W.  656 ;  Scheldt  v.  Sturgis,  10  Bosw.  606  ;  KeUey  y.  Murray,  28  How.  248 ; 
18  Abb.  294;  McKay  v.  Draper ,  27  N.  T.  256. 

h.  Interpleader. — This  provision  is  applicable  only  to  cases  in  which 
an  action  ia  already  pending,  where  no  action  is  pending,  a  resojt  must  be 
had  to  an  action  in  the  nature  of  a  bill  of  interpleader  {Beck  v.  Stephani,  9 
How.  198).  A  bill  of  interpleader  was  one  asking  no  relief  against  any  of  the 
defendants,  but  mereW  the  direction  of  the  Cburt  to  which  of  two  adverse 
claimants  the  plaintifs  should  pay  a  fund,  or  deliver  property  in  his  hands  to 
which  he  claimed  no  right,  and  further  to  be  protected  from  such  adverse 
claimants.  The  only  decree  to  which  the  complainant  was  entitled  was  to  be 
at  liberty  to  bring  the  fund  into  court,  and  have  his  costs,  leaving  the  defend- 
ants to  settle  the  question  of  ownership  between  themselves  {BidMy.  Eoffman^ 
2  Paifre.  200 ;  MiUMl  v.  Hayne,  %  8im.  &  Stu.  68).  This  provision  of  the 
code  IS  founded  upon  an  English  statute,  and  the  decisions  on  that  statute,  it 
ia  aaid,  may  properly  be  referred  to  as  guides  for  the  interpretation  of  this 
section  {Sherman  v.  Partridge^  1  Abb.  260;  11  How.  164).  A  person  in  dan' 
ger  of  being  doubly  vexed  by  adverse  claimants  might  always  resort  to  a  bill 
of  inteipleader  {Tate^  v.  TisdalCy  8  Edw.  Ch.  R.  74;  Martinu$  v.  HeltDorthj  ^ 
Vea.  &  B.  412).  The  code  has  not  introduced  new  cases  of  interpleader,  but 
merely  provides  a  summary  mode  of  relief  {Sherman  v.  PartridgCj  1  Abb.  260 ; 
11  How.  154;  4  Duer,  646;  Vodmrg  v.  Huntingdon,  15  Abb.  254).  To  entitle 
a  party  to  interplead  he  must, — admit  a  right  in  two  or  more  claimants 
{Browning  v.  Watiinty  10  Sme.  &  H.  482 ;  Dmorough  v.  Ea/rrUy  4  De  G.,  M. 
&  G.  489;  81  Eng.  Law.  &  Eq.  R.  592) ;  show  two  or  more  claimants  in  exist- 
ence capable  of  interpleading  {Browning  v.  Wathins,  10  Sme.  &  M.  482) ;  show 
himseli  to  be  indifferent  to  tne  claims  of  either  party  {MCiroin  v.  Eltcoody  1 1 
Paige,  874;  Oppenheim  v.  Leo  Wo^fe,  8  Sand.  Ch.  571 :  Newton  v.  Moody ,  7 
I>owl.  682;  Van  ButMrJc  v.  Eoy^  8  How.  425;  New  Eaven  B,  B.  v.  SchuyUr^  1 
Abb.  14,  417 ;  Eagle&on  v.  Clarke,  2  id.  864^ ;  that  he  claims  no  beneficial  in- 
terest in  the  subject  of  the  controversy  {Atkinson  v.  Manks,  1  Cow.  708 ;  An- 
dtrton  V.  WiUnnsony  10  Sme.  &  M.  601 ;  Moore  v.  Usher,  7  Sim.  884;  Mitchell 
▼.  Bayne,  2  Sim.  A  Stu.  68^.  Thus,  an  auctioneer  could  not  interplead  as  to  a 
deposit  in  his  hands,  out  or  which  he  claimed  his  commission  {id.;  see,  however, 
Bleecker  v.  Graham,  2  Edw.  Ch.  64)  ;  nor  a  wharfinger  having  a  claim  for  whar- 
fage (2  Mo.  &  S.  181 ;  9  Bing.  84) ;  the  existence  of  a  lien  on  the  grounds  in 
dispute,  and  which  must  be  paid  by  the  party  entitled,  does  not  prevent  an  in- 
terpleader {Cotter  y.  Bank  of  England,  8  Mo.  &  S.  180 ;  2  Dowl.  728;  and  see 
Ijuea%  V.  London  Dock  Co,  4  B.  &  Ad.  878)  ;  admit  a  title  as  against  himself  in 
all  the  defendants  {  Gwin  v.  Green,  1  Ire.  Eq.  R.  229 ;  AndeTS(/n  v.  Wilkinson, 
10  Sme.  &  M.  601)  ;  deny  collusion  with  either  party  {Martin  v.  Elmood,  11 
Paige,  365 ;  Show  v.  Coiter,  8  Paige,  889 ;  Atkinson  v.  Mamies,  1  Cow.  754 ; 
Wtbon  T.  Duncan,  11  Abb.  7)  ;  he  must  not  be  a  wrong-doer,  or  in  default  as 
to  either  defendant  {Shaw  v.  Coster,  8  Paige,  889  ;  Gusin  v.  Green,  1  Ire.  Eq. 
R  229 ;  MeOaw  v.  Adams,  14  How.  461 ;  Dalton  v.  Midland  R.  B,  Co.  12  Com. 
R  458)  ;  must  not  by  his  own  act  have  placed  himself  in  the  position  to  be 
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sued  [U.  8.  V.  Vietor,  16  Abb.  153;  9  Ring.  82 ;  Orawshato  v.  Thamtan,  7  Sim. 
891 ;  2  Myl.  &  Or.  1 ;  Pier^on  v.  Cardm,  4  Sim.  218 ;  2  Ras.  &  M.  606 ;  Piiterni 
y.  Campbell,  8  Dowl.  N.  S.  897 :  12  M  &  W.  277) ;  must  not  bare  accepted  aa 
indemnity  from  either  party  (Tucker  v.  Morris,  1  C.  «&  M.  73 ;  1  Dowl.  639) ; 
most  be  ignorant  of  the  rights  of  the  adverse  claimants  (BeU  y.  Hunt,  8  Rarb. 
Oh.  R  391);  where  a  party  was  taxed  in  two  towns  for  the  same  property, 
when  he  was  liable  to  be  taxed  only  once  (Thompson  y.  EhbetU,  1  Hopk.  272; 
Moh  itoh  R.  R,  Y.  Clute,  4  Paige,  384) ;  where  a  person  has  purchased  property, 
undpayment  thereof  is  claimed  by  different  parties  {Javnes  y.  Pritchard,  7  M. 
&  W.  216 ;  Glyn  r.  Duetibury,  11  Sim.  189) ;  where  a  person  is  a  stakeholder, 
and  there  are  different  claimants  {PaMerson  y.  Perry,  14  How.  505 ;  Bender  y. 
8heru>ood^  15  id.  259;  Boggart  y.  C\M%,  1  Or.  &  Phillips,  197;  Atkinson  y. 
Manks,  1  Oow.  780 ;  Wilson  y.  Duncan,  8  Abb.  854) ;  but  he  cannot  interplead 
if  he  is  tho  stakeholder  on  an  illegal  wa^er  (Applegarth  y.  OoUey,  2  DowL  N. 
S.  228) ;  or  if  the  amount  of  the  stake  is  disputed  (Diploek  y.  Hammond,  27 
Eng.  Law  &  Eq.  R.  202).  A  receiyer  against  whom  adverse  claims  are  made 
may  interpleaa  {Winjield  y.  Baron,  24  Rarb.  155).  The  owner  of  a  building 
was  refused  leave  to  interplead  the  contractor  who  erected  the  building  for 
him,UDon  claims  under  the  lien  law  (Dry  Dock Metho.  Churchy.  Carr^  2  Rarb. 
60 ;  chamberlain  y.  O'Connor,  8  How.  45).  The  court  refused  to  allow  a  say- 
ings bank  to  implead  adyerse  claimants  of  a  deposit  in  the  bank  (Lund  v.  Sea- 
man's  Savings'  Bank,  .20  How.  461  ;  and  28  id.  258).  In  general,  a  tenant  can- 
not require  his  landlord  to  interplead  for  the  rent  with  an  adverse  claimant, 
yet  under  certain  circumstances  he  can  (see  Seaman  v.  Wright,  12  Abb.  804  ; 
Badeau  y.  Tylee,  1  Sandf  Oh.  270). 

a.  In  an  action  to  recover  specific  personal  property,  it  is  a  sufficient  an- 
swer to  a  motion  for  an  order  to  interplead,  that  the  defendant  is  not  in  a 
position  to  deposit  the  property  incowrt  (Vosburgh  v.  Huntington,  15  Abb.  255). 

b.  When  a  party  may  interplead  (  Wakeman  v.  Dickey,  19  Abb.  24 ;  Morgan 
y.  FiUmore,  18  Abb.  217 ;  McHenry  v.  Haeard,  45  Rarb.  657 ;  U.  S.  Trust  Co.  v. 
Wiley,  41  Rarb.  477  ;  Trigg  y.  2RU,  17  Abb.  486  ;  Schuyler  y.  Hargous,  28  How. 
248 ;  8  Rob.  678 ;  McKay  v.  Draper,  27  N.  Y.  256 ;  Wash.  Ins.  Co.  y.  Lawrence^ 
28  How.  485  ;  Fletcher  v.  Troy  SaHngs  Bank,  14  How.  883 ;  Van  Baskirk  ▼. 
LeRoy,  8  How.  45 ;  Wilson  v.  Duncan,  8  Abb.  854 ;  Johnston  v.  Xmew,  4  Abb. 
N.  8.  150. 

e.  Costs. — In  Miller  v.  Livingston,  1  Abb.  284,  on  a  bill  of  interpleader, 
the  unsuccessful  claimant  was  adjudged  to  pay  all  costs  recovered  by  the 
plaintiff,  and  all  costs  of  his  co-defendant,  both  on  the  bill,  and  in  an  action 
at  law  between  the  claimants. 

d.  Appeal. — ^An  order  substituting  an  adverse  claimant  as  defendant  ia 
appealable  (Wilson  v.  Dunccm,  11  Abb.  8)  ;  and  an  order  dispomn^  of  a  fund 
in  court  is  appealable  to  the  court  of  appeals  (Kirby  v.  Fit^^riek,  18  N.  Y. 

4o4). 
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TITLE    IV. 

Of  the  jplace  qf  trial  of  civil  actions. 

Section  128.  Actions  to  be  tried  where  subject-matter  situated. 

124.  Actions  to  be  tried  where  cause  of  action  arose. 

125.  Actions  to  be  tried  where  the  parties  reside. 

126.  Changing  place  of  trial. 

§  133.  (Am'd  1849.)  Actions  to  he  tried  wJiere  suhject-maMer 
^iiuaUd, 

Actions  for  the  following  canses  must  be  tried  in  the  connty  in 
'which  the  subject  of  the  action,  or  some  part  thereof,  is  situated, 
subject  to  the  power  of  the  court  to  change  the  place  of  trial,  in 
the  cases  provided  by  statute: 

1.  For  the  recovery  of  real  property,  or  of  an  estate  or  interest 
therein,  or  for  the  determination  in  any  form  of  such  right  or  in- 
terest, and  for  injuries  to  real  property  ; 

2.  For  the  partition  of  real  property ; 

3.  For  the  foreclosure  of  a  mortgage  of  real  property ; 

4.  For  the  recoveiy  of  personal  property  distrained  for  any 
eaiise. 

a.  This  section  does  not  apply  when  the  land,  the  subject  of  the  action, 
li^  out  of  the  State  {Newton  v.  Broiuony  18  N.  T.  687 ;  Mussina  y.  Btlden,  6 
Abb.  166). 

d.  In  action  of  foreclosure,  the  place  of  trial  is  the  county  in  which  the  prop- 
erty is  situate  {MiUer  y.  HaR^  8  How.  826 ;  see  Marsh  y.  Lovny,  26  Barb. 
197).  An  action  to  set  aside  a  conveyance  of  land  for  fraud  need  not  be  tried 
in  the  county  in  which  the  property  is  situate  {Bawls  v.  Carr^  17  Abb.  96 ; 
bat  see  Wood  y.  HoUisfer^  3  Abb.  14) ;  and  so  of  an  action  to  set  aside  a  stat- 
utory foreclosure,  and  to  redeem  from  the  mortgage  {ButibeU  y.  BQ>leyj  4  Abb. 
K.  S.  408;  and  see  MairsY.  Bemsm,  8  Code  R.  188). 

• 

§  1S4.  (Am'd  1849).  Actions  to  be  tried  where  ca/use  qf  action 
arose. 

Actions  for  the  following  canses  must  be  tried  in  the  connty 
where  the  caase,  or  some  part  thereof,  arose,  subject  to  the  like 
power  of  the  court,  to  change  the  place  of  trial,  in  the  cases  pro- 
vided by  statute : 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by  stat- 
ute; except,  that  when  it  is  imposed  for  an  offense  committed 
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on  a  lake  or  river,  or  other  stream  of  water,  situated  in  two  or 
more  counties,  the  action  may  be  brought  in  any  county  bordering 
on  such  lake,  river,  or  stream,  and  opposite  to  the  place  where 
the  offense  was  committed  ; 

2.  Against  a  public  offioer,  or  person  specially  appointed  to 
execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his  office,  or 
against  a  person  who,  by  his  command  or  in  his  aid,  shall  do  any 
thing  touching  the  duties  of  such  officer. 

a.  An  action  by  the  people,  and  prosecuted  by  the  attorney-general  is 
within  the  second  subdivision  {The  People  v.  BdpeB,  7  How.  248).  Where  the 
act  of  an  officer  is  one  his  office  ^ives  him  no  authority  to  do,  he  is  not  within 
this  section ;  but  for  an  act  within  hia  authority,  butimproperlv  performed,  he 
is  entitled,  if  sued,  to  the  benefit  of  the  statute  {Brown  v.  Smitk^  24  Barb.  419). 
A  public  officer,  when  sued  for  an  official  act,  may  waive  the  benefit  of  the 
statutory  provision  that,  unless  it  appears  upon  the  trial  that  the  act  was  done 
within  the  county  where  the  trial  was  had,  the  jury  shall  be  discharged  and  a 
jud^ent  of  discontinuance  be  entered  {Howlani  v.  WilletU^  5  Sand.  219). 
Actions  against  Superintendent  of  Albany  Penitentiary  personally  must  be 
tried  in  Albany  county  {Porter  v.  PilUbury,  11  How.  240). 

§  195.  Actions  to  he  tried  where  jpariAea  reside. 
In  all  other  cases  the  action  shall  be  tried  in  the  county  in 
which  the  parties,  or  any  of  them,  shall  reside  at  the  commence- 
ment of  the  action  ;  or  if  none  of  the  parties  shall  reside  in  the 
State,  the  same  may  be  tried  in  any  county  which  the  plaintiff 
shall  designate  in  his  complaint ;  subject,  however,  to  the  power 
of  the  court  to  change  the  place  of  trial  in  the  cases  provided  by 
statute. 

5.  Parties. — By  '*  parties  ^^  is  meant  pa/rtiea  in  interest^  and  not  the  'nom- 
inal parties,  or  parties  to  the  record  {Hart  v.  Oatman^  1  Barb.  229 ;  and  see 
Henry  v.  Hk  of  8alina,  5  Hill,  632). 

e.  Una  urarranto, — ^In  an  action  in  the  nature  of  a  quo  warranto^  the 
place  of  trial  may  be  laid  in  any  county  {Ths  People  v.  Cooh,  6  How.  448). 

d.  Railroad  corporation. — Can  it  have  a  residence  in  any  county  I 
{Vermont  R  B.  Co,  v.  NoHhem  B,  B,  Co,  6  How.  106).  It  is  a  resident  of 
every  county  through  which  its  road  passes  {Shertoood  v.  Saratoga  B,  B,  Co, 
15  Barb.  650;  Belden  v.  N,  T,  and,  Harlem  B.  R  Co,  15  How.  17;  The  People 
V.  Fredericks,  48  How.  174 ;  and  see  The  People  v.  Pierce,  81  Barb.  188).  And 
of  the  county  where  the  office  of  the  company  is  located,  and  its  general  busi- 
ness carried  on  ( Conroe  v.  Nat,  Pro.  Ins,  Co,  10  How.  403 ;  Jenkins  v.  CaL 
Stage  Co.  22  Oal.  R.  587) ;  and  the  fact  that  such  corporation  has  an  office  in  an- 
other county,  where  some  of  their  business  is  done,  does  not  change  its  resi- 
dence {Hvibbard  v.  Nat,  Pro,  Ins,  Co.  1\  id,  149;  see,  however,  Pondy,  Hudeon 
Biver  R  B,  Co,  17  How.  648)  ;  as  to  a  foreign  corporation,  see  Intemat,  Ass,  Co. 
V.  Sweetland,  14  Abb.  240. 

e.  Divorce.— The  common  law  maxim,  that  the  domicil  of  the  wife  fol- 
lows that  of  the  husband,  has  no  application  in  actions  for  a  divorce.  There- 
fore, in  an  action  for  divoree,  the  plaintiff^  a  wife^  may  properly  lay  the  venue 
in  the  county  where  she  actually  resides,  though  the  domicil  of  the  defendant 
is  in  another  county  {Vence  v.  Vence,  15  How.  576 ;  and  see  2  R  S.  147,  $  57). 
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a.  Transitory  action.— Except  in  so  far  as  the  place  of  trial  in  actions 
to  recover  damages  for  injnries  to  the  person  has  been  regulated  by  2  R.  8. 
409,  soch  actions  are  transitory,  and  triable  in  any  couniy  which  the  plaintiff 
may  elect  {Melvar  v.  McCahe,  16  Abb.  819).  The  place  of  trial  of  a  transitory 
action^  where  plaintiff  and  defendant  reside  in  difierent  counties,  should  be  in 
tiie  county  where  the  principal  transaction  between  the  parties  occurred,  and 
where  the  largest  numoer  of  the  witnesses  reside  (Jordan  y.  Qarrisonj  6  How. 
6). 

§  130.  (Am'di86i.)  Change  of  pl(ice  qf' trial.* 
If  the  county  designated  for  that  purpose  in  the  complaint 
"be  not  the  proper  county,  the  action  may,  notwithstandiDg,  be 
tried  therein,  unless  the  defendant,  before  the  time  for  answer- 
ing expire,  demand  in  writing  that  the  trial  be  had  in  the  proper 
county,  and  the  place  of  trial  be  thereupon  changed  by  consent 
of  parties,  or  by  order  of  the  court,  as  is  provided  in  this  sec- 
tion. 

The  court  may  change  the  place  of  trial  in  the  following 
cases : 

1.  When  the  county  designated  for  that  purpose  in  the  com- 
plaint is  not  the  proper  county ; 

2.  When  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  therein  ; 

3.  When  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings  shall 
be  had  in  the  county  to  which  the  place  of  trial  is  changed,  unless 
otherwise  provided  by  the  consent  of  the  parties,  in  writing,  duly 
filed,  or  order  of  the  court ;  and  the  papers  shall  be  filed  or  trans- 
ferred accordingly. 

b.  Changing  place  of  trial,— eonntjr  designated  not  the 
proper  eonntjr. — By  ^^ proper  county  *^  is  meant  a  county  in  which  one  of 
the  parties  to  the  action  resides  (Lynch  y.  Mother^  4  How.  88).  Where  the 
plaintiff  is  a  foreign  corporation,  and  the  defendant  is  a  resident  of  this  State, 
the  proper  county  for  trial  is  that  in  which  the  defendant  resides  (Intemat. 
Iff.  Co.  y.  Sweetland,  14  Abb.  240).  The  proper  county  was  Saratoga,  and 
the  defendant  senred  a  demand  that  the  cause  be  tried  in  the  '^  county  of  New 
Tork  ;^'  his  demand  was  held  to  be  irregular  (Beardsley  y.  Dickerson^  4  How. 
81).  The  demand  must  be  made  before  the  time  for  answering  expires ;  and 
the  time  for  answering  will  be  deemed  to  expire  on  the  seryice  of  the  answer, 
ftlthough  the  answer  may  be  put  in  before  the  expiration  of  the  time  allowed 
for  that  purpose ;  and  the  demand  to  haye  the  trial  in  the  proper  county 
eeryed  after  an  answer  may  be  disregarded  (MUligan  y.  Brophy^  2  Code  Rep. 
118).    Bat  the  demand  may  be  made  simultaneously  with  the  service  of  the 

*  «.  A«  to  changing  place  of  trial  in  actions  in  the  superior  court  and  com- 
mon pleas,  see  §  88,  amte. 
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answer  {MaitB  ▼.  Benueny  8  Code  R.  188).  In  an  action  to  forecloee  a  mort- 
gage, where  the  county  designated  in  the  complaint  is  not  the  proper  ooanty, 
a  demand  to  change  the  place  of  trial  and  a  consent  or  order  of  the  court 
thereon  are  essential  to  change  it  {March  y.  Lawry^  16  How.  41 ;  26  Barb.  197). 

a.  Motion. — ^The  demand  does  not  of  itself  change  the  place  of  trial 
{HcuHrrouck  y.  M^Adam^  8  Code  Rep.  89;  4  How.  842;  Houek  y.  Lather,  17 
How.  520) ;  and  if  after  such  a  demand  the  plaintiff  neglects  or  refuses  to 
make  the  change,  the  defendant  may  moye  to  haye  the  place  of  trial  changed, 
{id.;  Main  y.  Bemten,  8  Code  Rep.  188;  Moore  y.  Gardner y  6  How.  Si%; 
Eioubrauek  y.  M^Adam,  4  How.  842) ;  but  a  motion  is  requisite  only  in  the 
eyent  the  demand  is  disr^inrded.  The  object  of  the  demand  is  to  aUow  the 
plaintiff  an  op])ortunity  of  yoluntarily  correcting  his  error  (  Vermoft  Cmt,  R. 
B,  y.  North,  A  jS.  6  How.  107).  The  motion  may  be  made  before  issue  joined^ 
or  at  any  time  thereafter  before  trial  (HiMard  y.  Nat,  Pro,  Ins.  Co,  11  How. 
140 ;  Cowroe  y.  Nat.  Pro,  Tn$.  Co,  10  id,  408).  The  change  is  a  matter  of  right 
(Starke  y.  Batee,  12  How.  406). 

h.  The  plaintiff  cannot  oppose  such  a  motion  on  the  ground  of  the  con- 
yenience  of  witnesses,  because  the  defenduit  has  no  opportunity  to  answer 
what  may  be  alleged  on  that  head  (i^.),  and  because  the  motion  by  the  de- 
fendant to  change  the  county  of  trial  named  in  the  complaint  to  the  proper 
county,  and  the  granting  an  order  on  such  motion,  will  not  prejudice  the 
right  of  the  plaintiff  afterwards  to  moye  at  the  proper  tiikie,  and  on  the  neces- 
sary affidayits,  to  change  tiie  place  of  trial,  either  tor  the  conyenience  of  wit- 
nesses or  to  obtain  an  impartial  trial  (Moore  y.  Gardner j  6  How.  248 ;  Park  y. 
CanUeyy  7  How.  866). 

e.  The  motion  must  be  made  in  the  district  in  which  the  county  named  in 
the  complaint  is  situate,  or  in  a  county  adjoining  the  county  named  in  the 
complaint,  such  county  being  the  proper  place  of  trial  until  changed  (Bange 
y.  Selden^  18  How.  168,  879;  ChtObuckY,  Morrieon,  6  How.  867;  BeardeUyy, 
XHek&reon,  4  How.  81 ;  Askins  y.  Heams,  8  Abb.  186).  A  notice  of  motion  in 
the  altematiye  to  "  change  the  yenue  or  place  of  trial,^'  is  sufficient  (Hinchman 
y.  Butler,  7  How.  462). 

d.  In  general,  all  the  defendants  should  unite  in  making  the  motion  (6 
Wend.  608;  19  ib,  700).  But  the  motion  may  be  made  by  one  or  some  of 
seyeral  defendants  (Maire  y.  Bemeen,  8  Code  R.  188 ;  and  see  6  Wend.  508 ;  1 
How.  156;  4  Hill,  62,  note;  Laws  1841,  p.  272,  §  1;  19  Wend.  700;  Jobr. 
B^ttterJUHd,  1  Eng.  Law  &  £q.  R.  417;  6  Ezch.  827 ;  20  L.  Jour.  Rep.  N.  8. 
Ex.  8).    Where  the  motion  is  made  by  one  of  seyeral  defendants,  it  must  be 

'  on  notice  to  the  other  defendants  (id,),  unless  the  other  defendants  are  in  de- 
fault for  not  answering  (12  Wend.  200).  And  where  the  action  is  against 
seyeral,  but  some  only  haye  been  seryed,  those  seryed  may  moye  alone,  and 
without  notice  to  those  unseryed  (4  Hill,  62,  note).  Where  the  motion  is 
made  by  one  or  more  of  seyeral  defendants,  without  notice  haying  been  glyen 
to  the  defendants  who  do  not  moye,  the  court  will  permit  the  motion  to  stand 
oyer,  in  order  that  notice  may  be  giyen(ifair8y.  Bemeen^  eupra).  A  denial  of 
a  motion  made  by  one  defendant  does  not  prejudice  the  right  of  another  de- 
fendant, tubeequently  seryed  with  the  summons,  to  make  a  similar  motion  (N.  </, 
Zinc  Co.  y.  Bood,  8  Abb.  149). 

e.  Transfer  of  iiapers. — If  the  place  of  trial  is  changed  for  the  reason 
that  the  proper  county  is  not  specified  in  the  complaint,  papers  on  file  at  the 
time  of  tne  order  making  such  change  are  to  be  transferred  to  the  county  spe- 
cified in  such  order,  and  all  other  papers  in  the  cause  are  to  be  filed  m  the 
county  so  specified  (Rule  8). 

/.  If,  by  the  demand  of  the  defendant  or  otherwise,  the  plaintiff  is  made 
aware  that  the  county  named  by  him  in  his  complaint  is  not  the  proper 
county,  and  he  is  desirous  of  inserting  the  proper  county,  he  may  so  amend,  of 
course,  at  any  time  within  the  time  allowed  by  section  172  for  amendments  of 
course  (Tollr,  Cromwelf,  12  How.  79 ;  Stryker  y.  N.  T.  Ez,  B'k.  42  Barb.  511 ; 
Boot  y.  Spring,  G.  Tenn  Supreme  Co^t,  Ist  Dist.  June,  1866 ;  and  see  7  Cow. 
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164,  a.),  and  if  he  pennit  that  time  to  elapse,  and  afterwards  desire  to  change 
the  plaice  of  trial  named  in  the  complaint,  he  should  make  a  motion  for  leave 
lo  amend  his  complaint  in  that  respect 

a.  CTbanyIng  place  of  trial  for  eonTenlenee  of  witnesses.-^ 

There  is  no  distinction  between  actions  ex  contractu  and  actions  ex  delieto^  in 
respect  to  granting  and  refusing  motions  to  change  the  place  of  trial.  Where 
there  are  sereral  defendants  they  should  all  Join  m  the  motion  (6  Wend.  508 ; 
1  How.  156),  unless  some  have  suffered  a  demult  in  which  case  the  others  may 
move  alone  (13  Wend.  200).  So,  where  the  action  is,  in  form,  against  sereral, 
and  process  has  been  served  upon  some  only,  the  defendant  served  may  make 
the  motion  (4  Hill,  62,  note).  And  in  a  jomt  action  affainst  the  several  par- 
ties to  a  bill  or  note,  under  section  120,  the  motion  may  be  made  by  any  one  of 
the  defendants  (Laws  1841,  p.  272,  §  1).  Before  that  act  the  rule  was  other- 
wise (19  Wend.  700 ;  4  Hill,  62,  n.) ;  plaintiff  cannot  move  (16  Johns.  149). 

h.  Motion.— The  motion  cannot  be  made  until  after  issue  of  fact  (  Oould  v. 
Chopin^  %  Code  R  107 ;  MerriU  v  Qrmndl,  10  How.  82 ;  Hubbard  v.  Nat.  Ins, 
Co.  Wid,  140;  Hinehman  v.  Batter^  7  id,  462;  Hartmany,  Speneer,  5  How. 
185 ;  Rule  58).  It  is  not  necessary  to  make  a  demand  in  writing,  to  have  the 
trial  in  the  proper  county,  before  making  a  motion  to  change  the  place  of  trial 
for  the  convenience  of  witi^^sses  (7  How.  464).  But  the  court  cannot,  on  a 
motion  to  change  the  place  of  trial  for  convenience  of  witnesses,  order  a 
change  for  the  reason  that  the  proper  county^  is  not  designated,  no  previous 
demand  to  change  having  been  made  {Houck  v.  Lashor,  17  How.  520). 

e.  Defendant,  if  circumstances  require  it,  may  obtain  an  order  to  stay  the 
proceedincs  for  the  purpose  of  makmg  the  motion.  But  no  such  order  will 
be  granteo,  unless  it  shall  appear  from  the  papers  that  the  defendant  has  used 
due  diligence  in  preparing  the  motion  for  the  earliest  practicable  day  after 
issue  joined  (see  Rule  58,  Supreme  Court,  poit).  Plaintiff  cannot  treat  such  an 
order  as  a  nullity,  on  the  ground  that  the  papers  on  which  it  was  procured 
fail  to  conform  to  the  requisites  demanded  by  the  rule  (22  Wend.  688). 

d.  The  motion  is  founded  on  affidavit,  which  must,  in  general,  be  made  by 
defendant  himself,  though,  under  special  circumstances  to  be  set  forth  in  the 
affidavit,  it  haa  been  held  sufficient  when  made  by  his  attorney  in  the  action 
(4  Hill,  64).  If  the  motion  is  gpx>unded  on  the  convenience  of  witnesses,  the 
affidavit  should  state  the  name  of  the  witnesses  residing  in  the  county  to  which 
the  defendant  seeks  to  change  the  venue  (6  Co  wen,  889),  and  their  residences 
(8  Hill,  445 ;  Bleeeker  v.  Smithy  48  Barb.  28),  and  that  each  and  every  of  them 
is  material  to  the  defense,  as  the  defendant  is  advised  by  counsel,  and  verily 
beUeves  (8  Wend  425 ;  9  i^.  481 ;  1  HOI,  668 ;  7  How.  248) ;  and  without  the 
benefit  of  the  testimony  of  each  and  every  of  them,  he  cannot  safely  proceed 
to  trial,  as  he  is  advised  by  counsel,  and  verily  believes  (3  Wend.  425 ;  9  id. 
481) ;  that  he  has  fiiUy  and  fairly  stated  the  case  to  his  counsel,  giving  the 
name  and  residence  of  such  counsel  (Rule  21 ;  4  How.  86 ;  8  i6.  418 ;  6  i5.  296; 
1  Code  Rep.  117),  and  has  ftilly  and  fairly  disclosed  to  him  the  facts  which 
he  expects  to  prove  by  each  and  every  of  his  witnesses  (9  Wend.  10 ;  1  How. 
55,  70,  165 ;  1  Hill,  668) ;  and  that  he  has  a  good  and  substantial  defense 
on  the  merits  (1  How.  162).  as  he  is  advised  by  his  said  counsel,  and  verily 
believes  (4  Hill,  64,  66 ;  1  How.  62).  The  affidavit  should  also  state  the  name 
of  the  county  desi^ated  in  the  complaint  as  the  county  of  trial  (1  How.  184 ; 
1  Hill,  668) ;  and  if  not  made  by  all  the  defendants,  it  should  show  the  reason 
why  it  is  not  so  made  by  them  (1  How.  156 ) ;  and  in  addition  to  what 
has  usually  been  stated  in  the  affidavits  concerning  venue,  either  party  may 
state  the  nature  of  the  controversy,  and  show  how  Us  witnesses  are  material ; 
and  may  also  show  where  the  cause  of  action,  or  the  defense,  or  both  of  them, 
arose ;  and  those  facts  will  be  taken  into  consideration  by  the  court,  in  fixing 
the  place  for  trial  (Rule  59).  The  affidavits,  as  well  those  in  support  as  those 
in  opposition,  should  state  what  is  expected  to  be  proved  by  the  witnesses 
(Amer.  JSx.  Rk  t.  HUl,  22  How.  29). 

€,  An  affidavit  which  stated  that  the  defendant  had  a  good  defense,  &c.,  **  as 
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he  is  adyiBed  ty  his  counsel,  A.  B.,  &c.,  and  a$  he  Mieces  trtdf/^''^  was  held  in- 
sufficient. And  see  MckarcU  y.  Sweetter  (8  How.  418),  where  it  was  held  that 
an  affidavit  that  the  defendant  had  stated  ^^  thefacU  of  hU  defensey^*  instead 
of  *'the  ecue^'^  was  insufficient;  and  again,  in  sOUs  v.  Jone9  (6  How.  296),  an 
affidavit  which  stated  that  the  defendant  had  stated  "  hu  ease  in  this  cauM," 
was  held  insufficient ;  but  an  affidavit  that  the  defendant  had  stated  *'  thefaOs 
of  this  «Mtf,"  was  hdd  sufficient  {Jordan  v.  Garrison,  6  How.  6;  see  note  to 
§  258,  jM>«f).  The  69th  Rule  does  not,  as  has  been  said,  require  the  defendant 
to  disclose  in  his  affidavit  the  matters  which  he  intends  to  set  up  in  his  answer. 
He  may  do  so,  but  if  he  prefers  to  omit  it,  or  make  only  a  partial  disclosure 
of  his  intended  defense,  he  may  do  so  (Mixer  v.  Khun,  4  How.  412). 

a.  Although  there  may  be  no  stay  of  proceedings  yet  the  plaintiff  cannot, 
after  argument  and  before  decision  of  a  motion  to  change  the  place  of  trial, 
take  an  mquest  (Wilson  v.  Henderstm,  16  How.  90). 

5.  The  plaintiff  may  resist  the  motion,  h^y  an  affidavit  showing  material  wit- 
nesses (1  How.  56)  residing  in  the  county  named  in  the  complaint  as  the 
county  of  trial  (2  Caines',  874;  %  id,  95;  2  Johns.  481;  7  Cowen,  102;  19 
Wend.  10).  But  he  must  swear  unqualifiedly,  that  he  has  witnesses  in  or 
near  the  county  named  in  the  complaint  as  the  county  of  trial,  of  an  equal 
number  with  those  of  the  defendant,  or  a  greater  number,  or  the  place  of  trial 
will  be  changed  (12  Wend.  294).  And  the  residence  of  a  greater  number  of 
witnesses  in  an  adjoining  State,  adjacent  to  the  place  of  trial  named  in  the 
complaint,  is  not  sufficient  to  retain  the  place  of  trial  (2  Wend.  282 ;  6  id, 
641 ;  4  Hill,  68,  note).  It  is  no  answer  to  a  motion  to  change  the  place  of 
trial  that  by  granting  it  the  plaintiff  will  lose  a  tenn,  where  the  defendant  is 
not  chargeable  with  laches ;  and  even  where  he  is  so  chargeable,  his  neglect 
must  be  such  as  to  produce  the  delay,  or  the  motion  will  be  granted  (Lynch  v. 
Jfosher,  4  How.  86). 

e.  Where  after  service  of  papers  for  a  motion  to  change  the  venue,  together 
with  an  order  to  stay  proceedings,  the  plaintiff  amended  his  declaration  hy 
changing  the  venue  to  another  county,  and  it  appeared  on  the  motion  that  the 
plaintiff  nad  a  sufficient  number  of  witnesses  to  retain  the  venue  in  the  latter 
county,  and  that  the  defendant  had  had  time  to  serve  new  papers  since  the 
amendinent,  but  omitted  to  do  so,  the  motion  was  denied  (1  Hill,  874). .  And 
where,  on  receiving  notice  of  the  motion,  the  plaintiff  agreed  to  change  the 
venue,  according  to  the  wish  of  the  defendant,  provided  he  would  accept  short 
notice  of  trial,  me  motion  was  denied,  as  derendant  could  not  show  it  to  be 
impossible  for  him  to  prepare  for  trial  on  short  notice  (2  Wend.  498).  So, 
where  the  defendant  after  service  of  his  papers,  and  before  the  motion  was 
actually  made«  suffered  a  default  for  not  pleading,  this  was  held  to  defeat  the 
application  (4  Hill,  69). 

d>  The  court,  in  deciding  the  motion,  will  consider  the  convenience  of  resi- 
dent witnesses  (4  Wend.  208;  9  id.  461 ;  1  Hill,  668,  671),  but  not  that  of 
witnesses  residing  out  of  the  State  (N.  T.  Zine  Co.  v.  Bloody  8  Abb.  147).  Where 
the  plaintiff  outnumbers  the  defendant  in  witnesses  (12  Wend.  294;  1  Hill, 
668,  671),  or  swears  to  an  equal  number  (5  Cow.  414 ;  12  Wend.  291),  the  mo- 
tion will  be  denied  (Austin  v.  MneMey,  18  How.  676) ;  but  not  under  all  cir- 
cumstances (6  Hill,  609 ;  1  How.  78).  So  where  it  is  clear  that  the  defend- 
ant's object  is  merely  delay  (12  Wend.  298 ;  22  id.  616 ;  10  id.  571),  or  where 
his  affidavit  is  defective  (19  Wend.  617;  9  id.  481;  22  id.  686;  2  Hill,  859), 
the  motion  will  be  denied.  And  where,  in  a  common  action  of  assumpsit,  the 
defendant  swore  to  seventy-eight  witnesses  as  material  to  his  defense,  it  was 
considered  a  fraud  upon  tne  court,  the  nature  of  the  action  not  being  fully 
explained  to  satisfy  the  court  that  the  number  of  witnesses  was  necessaiy  (1 
How.  122 ;  4  Hill,  586). 

e.  Where  the  plaintiff  undertook  to  bear  all  the  expenses  of  bringing  the 
defendant's  T^itnesses  to  the  county  where  the  venue  was  laid,  the  motion  to 
change  was  denied  (  Worthy  v.  Gilbert,  4  Johns.  492).  But  this  will  not  al- 
ways be  done  (Bathbone  v.  Barmony  4  Wend.  208). 
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Ow  The  county  in  wbicb  the  witnesses  veside,  rather  than  the  distance  thev 
will  hare  to  trayel,  must  govern,  on  motions  to  change  the  place  of  trial  (Etui 
y.  EuU,  1  Hill,  671;  BeSrddey  v.  Dieh&nm,  4  How.  81  j  People  r.  Wright,  6 
How.  28).  In  deciding  motions  to  change  the  place  of  trial,  *'  courts  now  look 
b^ond  the  afBidayits  o?  the  parties  and  the  advice  of  counsel,  to  the  cause  of 
action  and  the  defense,  to  ascertain  what  is  to  be  tried,  and  determine  from 
a  view  of  the  whole  case  as  presented  by  the  pleadings  and  affidavits,  whether 
a  change  of  the  place  of  trial  will  really  accommodate  and  be  most  conveDient 
for  the  greatest  number  of  witnesses,  who,  in  the  reasonable  and  proper  exer- 
dae  of  care  and  prudence  in  the  preparation  for  trial  will  be  required  to  at- 
tend the  circuit'*  {King  v.  VandiihtU.  7  How.  885).  In  determining  such 
motions,  the  convenience  of  witnesses  is  the  main  consideration,  though  the 
dispatch  or  delay  in  the  trial  of  the  action,  by  the  change,  is  not  to  be  wholly 
ov^ooked  (t^.)  And  it  seems  that  the  objection  to  chsngmg  the  place  of 
trial  to  the  city  and  county  of  New  York,  on  account  of  the  pressure  of  busi- 
nesi  in  that  city,  and  apprehended  delays  in  the  trial,  may  be  obviated  by 
granting  an  election  to  the  parties  to  substitute  an  adjoining  county.  Kings, 
Richmond,  Westchester,  or  Kockland  {Goodrich  v.  VanderbUt,  7  How.  467). 

5.  Changing  place  of  trial  to  obtain  Impartial  trial. — ^Where 
the  ground  of  motion  is  that  an  impartial  trial  cannot  be  had  in  the  county 
named  as  the  place  of  trial,  tills  &ct  must  be  made  to  appear  very  conclusively. 
Accordingly,  tne  motion  was  refused  where  it  was  founded  merely  on  the  fact 
that  the  sheriff  of  tiie  county  was  aparty  to  the  suit  (2  Caines',  46),  or  that 
the  corporation  of  the  city  of  New  York  was  a  party,  where  the  venue  was 
laid  in  that  city  (3  Johns.  Gas.  885),  or  in  an  action  for  slander  or  libel  that  a 
violent  party  spirit  prevailed  in  l^e  county  (1  Caines\  487 ;  2  Wend.  250 ;  8 
Cames^  127).  Bat  the  place  of  trial  was  changed  on  the  ground  of  excitement 
after  two  ineffectual  attempts  to  obtam  a  verdict  (12  Wend.  208).  And  it  waa 
held  sufficient  cause  to  chuige  the  place  of  trial,  that  the  circuit  judge  of  the 
district  where  the  venue  was  laid,  was,  previous  to  his  appointment  counsel 
in  the  cause  (2  Wend.  290).  A  supposed  excitement  or  prejudice,  which 
makes  it  doubtful  whether  an  impartial  trial  can  be  had  in  the  county  to 
yvbich  it  is  moved  to  change  the  place  of  trial,  is  no  cause  for  refusing  the  mo* 
tion.  The  inability  to  obtain  an  impartial  trial  must  be  clearly  esUblished. 
Ordinarily,  an  actual  experiment,  by  way  of  trving  the  cause,  or  attempting 
to  impanel  a  jury,  should  first  be  made  {People  v.  WrighL  6  How.  28) ;  but 
this  preliminary  is  not  required  in  every  case  {Budge  v.  Northamy  20  How. 
248). 
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TITLE  V. 

Mcmner  of  Commencing  Civil  Actions. 

Section  127.    Actions,  bow  commenced. 

128.  Summons,  iec[uisites  o£ 

129.  Notice  to  be  mserted  in  smnmons. 

180.  Complaint  need  not  be  senred  with  siimmons. 

181.  Defendant  unreasonably  defending. 

182.  Notice  of  lis  pendens. 

188.  Sunmions.  by  whom  served. 

184.  Serrice  of  summons. 

185.  Publication  of  summons. 

186.  Proceedings  when  part  only  of  defendants  served. 

187.  When  service  by  publicaticm  complete. 

188.  Proof  of  service. 

189.  When  jurisdiction  of  action  acquired. 

§  137,    Actions^  how  commenced. 

Civil  actions  in  the  courts  of  record  of  this  State  ghall  be 
commenced  by  the  service  of  a  summons. 

a.  The  ardy  mode  of  commencing  an  action  under  this  code  is  by  summons 
(SS  0^1  1^*0)  o^  ^^  obtaining  a  provisional  remedy  (§  139:  Ex  parte  Rantom^ 
3  Code  Rep.  148 ;  Mo&r^  v.  Thayer,  ib,  176 ;  TreadweU  v.  Lawhr^  15  How.  8). 
There  is  no  other  mode  of  bringing  a  party  into  court  against  his  will,  except 
by  the  service  of  a  summons  (^ib'7»  v.  Atbany  North.  B.  B,  Co.  14  How.  887 ; 
And  see  G^Haa^a  T.  Brophy,  24  id,  888). 

5.  The  action  should  not  be  commenced  until  the  cause  of  action  has  ac- 
^arued  {Smith  v.  ffolme$,  19  N.  Y.  271 ;  MeOuUough  v.  CoWy,  4  Bosw.  608; 

Wiggins  v.  Oraer,  5  Duer,  118 ;  Oothout  v.  BaUardj  41  Barb.  88 ;  Smith  v.  AyleM- 
ijDorth,  40  Barb.  104). 
See  section  189,  ^«^. 

§  138.    (Am'd  1870.)    Summ/mSy  requieitea  of. 

The  summons  shall  be  subscribed  by  an  attorney,  and  directed 
to  the  defendant,  and  shall  require  him  to  answer  the  complaint, 
»nd  serve  a  copy  of  his  answer  on  the  person  whose  name  is  sub-* 
scribed  to  the  summons,  at  a  place  within  the  State,  to  be  therein 
specified,  in  which  there  is  a  post-office,  within  twenty  days  after 
the  service  of  the  summons,  exclusive  of  the  day  of  service. 

6.  Name  of  the  eonrt,  &e. — In  all  coies,  the  summons  must  state 
the  name  of  the  court  in  which  the  action  is  brought  (Dix  v.  Palmer,  5  How. 
288;  Jo/mes  v.  Kiripatriek,  6  How.  241).  Where  the  sunmions  was  served 
without  a  copy  of  tiie  complaint  and  witiiout  the  name  of  any  court  appear- 
ing thereon,  the  defendant  demanded  a  copy  of  the  complaint,  and  one  was 
served  entitled  "  Sup.  Court."  On  motion  to  set  aside  the  proceedings,  it  was 
held  that  the  name  of  the  court  sufficiently  appeared ;  and  the  plaintiff  was 
allowed  to  amend  by  entitling  the  summons  and  complaint  in  the  **  Supreme 
Court "  (  Walker  v.  Hubbard^  4  How.  154).  The  place  of  trial  named  m  the 
complaint  was  not  the  city  of  New  York.    Where  a  summons  was  served 
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wMch  did  not  mention  the  name  of  any  conrt  (and  without  any  copy  of  the 
complaint),  the  defendant  disregarded  it,  and  the  plaintiff  took  judgment 
for  want  of  an  answer,  the  court  set  the  judfipnent  aside,  and  without  requir- 
ing the  defendant  to  put  in  an  affidavit  of  merits  (Jamei  v.  KiripcUrick,  6 
How.  241 ;  Oroden  v.  ifreWy  8  Duer,  654);  where,  after  a  summons  was  served 
without  any  copy  of  the  complaint,  and  without  naming  any  court,  the  de- 
fendant gave  a  general  notice  of  appearance,  it  was  held  that  he  thereby 
waived  me  defect  in  the  summons  (Bix  v.  Palmer,  6  How.  288 ;  Webb  v.  Matt, 
6  id.  489) ;  and  all  other  irregularities  on  the  face  of  the  summons  (  Voorhie*  v. 
Schofidd,  7  How.  51 ;  and  see  Baxter  v.  Arnold^  0  How.  446). 

Ow  Amending  Summons.— A  mistake  in  the  form  of  a  summons  has  been 
held  not  within  §  172  {Dibblee  v.  Ma9on,  1  Code  R.  87).  Although  the  court 
may  have  the  power  to  amend  the  summons,  it  could  only  be  done  on  motion 
to  amend  it  (MeOrane  v.  Moulton^  8  Sand.  786;  Allen  v.  AUen.  14  How.  248). 

h.  IHlmomer. — ^It  seems  that  if  there  is  a  misnomer  or  the  defendant 
(except  in  cases  coming  within  section  175)  in  the  summons,  a  motion  to  set 
aside  for  that  reason  can  not  be  entertained  {MUler  v.  Stettiner,  7  Bosw.  602 ; 
22  How.  618;  Tracer  v.  Eighth  Aw.  B.  R  Co.  8  Trans.  Ap.  208 ;  6  Abb.  N.  S.  46 ; 
flee  Motdtan  y.  dema  Cariy,  6  Rob.  470 ;  Cooper  v.  Burry  45  Barb.  10 ;  B'^'k  <(f 
Baecma  v.  MtGee,  20  N.  Y.  862,  and  note  to  §  142,  subd.  1 ,  ISamM  of  Parties). 

e.  SubflCiiptlon. — ^The  attorney  mentioned  means  an  attomey-at-law 
(Weare  v.  Slocum,  8  How.  897).  Where  an  infant  was  plaintiff  and  sued  by 
guardian,  it  was  held  that  the  attorney  conducting  the  suit  might  subscribe 
ihe  summons  {EiU  v.  Thaeter,  8  How.  407).  The  name  of  the  attorney  being 
printed  on  the  summons  is  si:^cient  {Mut.  Life  Itu.  Co.  v.  Boss.  10  Abb.  260, 
n;  Saunderson  v.  Jackson,  8  Esp.  180 ;  2  B.  &  P.  288 ;  JSehneider  v.  Norris,  2 
M.  &  8.  286 ;  Barnard  v.  ffeydfiek,  2  Abb.  N.  S.  47 ;  see  B^k  qf  Cooperstotm  v. 
Woods,  28  N.  Y.  646).  Where  the  summons  is  signed  by  tiie  finn-name  of 
two  attorneys,  who  are  in  partnership,  and  the  complaint  and  subsequent  pro- 
ceedings are  signed  with  the  individual  name  of  one  of  such  attorneys  only, 
the  court  may,  after  judgment,  amend  the  summons  by  substituting  the  indi- 
vidual name  of  the  attorney  for  such  firm  name  {Sluyter  v.  Bmita,  2  Bosw. 
678). 

d.  After-  aninrer  of  title, — ^Where^  aft^r  an  answer  of  title  in  a  justice^s 
court,  an  action  for  the  same  cause  of  action  is  commenced  in  the  supreme  or 
a  county  court,  the  summons  should  allude  to  the  suit  before  the  justice  by 
flome  suitable  averment  {Boyee  v.  Brown,  8  How.  891).  But  its  omitting  to  do 
flo  is  not  such  an  irregularity  as  wiU  entitle  the  defendant  to  move  to  8f9t  it 
aside. 

A  RepreaentatiTe  eharaeter. — ^It  is  presumed  that  where  a  party 
flxies  or  is  sued,  in  a  representative  character,  the  character  in  which  he  sues 
should  be  stated  aftier  his  name  in  the  summons  (1  Arch.  PL  81) ;  as,  wheth^ 
he  aaes  as  trustee,  executor,  or  how  otherwise  (8  How.  84). 

f.  Aetion  agalnft  eoonty. — ^In  an  action  against  a  county,  the  defend- 
ants should  be  described  as  "  the  Board  of  Supervisors  of  the  county  of ;" 

but  in  an  action  against  the  supervisors,  the  defendants  should  be  described  by 
their  individual  names,  and  by  their  name  of  office  {Wild  y.B^dqf  Supervisors 
of  Cohanhia,  9  How.  815).  Where,  in  an  action,  the  defendants  are  described 
as  ^The  Board  of  Supervisors,'^  the  court  wiU  intend  the  action  is  against  the 
county  ifb.) 

g.  Penal  aetion. — ^In  action  to  recover  a  penalty  or  forfeiture,  the 
summons  should  be  endorsed  with  a  general  reference  to  the  statute  giving 
the  penalty  (2  R  S.  481,  §  7 ;  17  Wend.  86 ;  4  Denio,  269).  A  reference  to  the 
fltatute,  as  '*of  the  internal  police  of  the  State,"  held  not  sufficient  (Avert/  v. 
Siaek,  17  Wend.  85).  An  indorsement,  "issued  according  to  ^e  provisions 
of  the  statute  concerning  the  incorporation  of  turnpike  and  plank-road  com- 
panies, and  the  collection  of  penalties  for  the  demanding  and  receiving  more 
than  lawful  toll  in  pasamg  tlirough  toll  gates  on  such  roads,"  held  sufficient 
[Marselis  v.  Seanum^  21  Ikirb.  819) ;  and  in  an  action  to  recover  penalties  for 
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yiolating  the  excise  law,  it  is  a  sofficient  indorsement  that  such  summons  is 
issued  "according  to  the  proyisionB  of  tit.  9,  ^t.  1,  eh.  20  of  the  statute  of  ex- 
cise and  the  regiuation  or  tayems  and  groceries "  {Perry  y.  Tyrun^  22  Barb. 
187  ;  and  see  AndrmoB  y.  ffarrmgtajij  10  id,  848 ;  B^d  qf  ExeUe  y.  Ihherty,  16 
How.  46 ;  Sprague  y,  Irmn^  27  How.  t^l), 

a.  Other  cases. — ^For  the  form  of  the  simmions  when  seryed  without 
any  copy  of  the  complaint,  see  section  180;  and  when  Seryed  by  publication, 
see  section  185. 

§  139#    (Am'd  1849.)    Notide  to  he  inserted  in  summons. 
The  plaintiff  shall  also  insert  in  the  summons  a  notice,  in  sub- 
stance as  follows : 

1.  In  an  action  arising  on  contract,  for  the  recovery  of  money 
only,  that  he  wiU  take  judgment  for  a  sum  specified  therein,  if  the 
defendant  fail  to  answer  the  complaint  in  twenty  days  after  the 
service  of  the  summons. 

2.  In  other  actions,  that  if  the  defendant  shall  fail  to  answer 
the  complaint  within  twenty  days  after  service  of  the  summons, 
the  plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the 
complaint. 

h,  Conitrnction  of  seetion. — ^The  phrase,  '*  for  the  recovery  of  money 
only,"  means  the  recoyery  of  a  definite  sum  of  money  as  such,  and  without 
calling  upon  the  court  to  ascertain  anything  but  the  existence  or  terms  of  the 
contract  by  which  it  accrued  due  {TuUle  y.  Smith,  14  How.  895  ;  6  Abb.  829). 
An  action  that  requires  the  determination  of  amounts  unliquidated  in  their 
nature,  requiring  other  proof,  and  depending  upon  other  considerationB  than 
such  as  appear  in  the  contract  itself,  is  not  to  be  deemed  an  action  for  the  re- 
covery of  money  only,  but  rather  an  action  to  establish  and  ascertain  the 
plaintiff's  right  to  damages,  which  are  to  be  paid  in  money  (id.)  The  actions 
referred  to  in  the  first  diyision  ^^  are  actions  at  law,  properly  so  called,  in  which, 
from  the  nature  of  the  contract,  the  plaintiff  knows  and  can  specify  the  sum 
he  is  entitled  to  recoyer"  (West  y.  Br&wgter,  1  Duer, 647).  ''Subdivision  1 
ought  only  to  be  applied  to  those  contracts  which  in  terms  provide  for  the  pay- 
ment of  money  "  (Hyde  Park  y.  Teller,  8  How.  504 ;  and  see  The  People  v.  Ben- 
nett, 6  Abb.  848 ;  Burant  v.  Gardner,  10  Abb.  445 ;  Hunger  y.  Eeu,  28  Barb.  75, 
andi7i/ra). 

c  Aetlons  wltliln  sabdlTtilon  I,— An  action  to  recover  a  penalty 
given  by  statute  (The  People  v.  Bennett,  5  Abb.  884;  6  ieZ.  848 ;  Gomm^rs  if 
Albany  v.  Glaseon,  17  How.  198). 

d.  For  goods  sold  and  delivered  (Diblee  v.  Mason,  1  Code  Bep.  87 ;  Gham- 
plin  v.  Beitz,  87  How.  214.) 

e.  To  recover  $200,  as  liquidated  damages  on  the  breach  of  a  contract  (Eyde 
Parh  v.  Teller,  8  How.  504). 

/.  Where  the  complaint  set  up  a  contract  and  breach,  and  prayed  judgment 
for  a  specific  sum  (Groden  v.  Brew,  8  Duer,  654). 

g,  For  damages  for  death  of  one  by  wrongful  act  (Boedt  y.  WiswaU,  15  How. 
128). 

h.  Against  sureties  on  an  undertaking  given  pursuant  to  section  209  of  the 
Code  (Montegriffo  v.  Mustie,  1  Daly,  77 ;  see  KeUey  v.  Cotert,  15  How.  92). 

f'.  Aetlons  within  subdivision  2, — ^An  action  on  the  commou-law 
liability  of  an  inn-keeper  (The  People  v.  WiOeitt,  6  Abb.  87). 

j.  Against  an  attorney  for  an  account  of  moneys  collected  by  him  (West  y. 
Brewster,  1  Duer,  647). 
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a.  To  recover  money,  where  the  complaint  also  seeks  to  vacate  an  agree- 
ment extending  the  time  of  payment,  for  frand,  and  to  obtain  an  immediate 
judgment  for  the  whole  demand  {Travis  v.  TofkaSy  7  How.  90). 

&.  To  recover  money  where  the  complaint  charges  fraua  (Field  v.  Horse, 

7  How.  18). 

e.  For  wrongfiilly  taking,  detaining,  and  converting  personal  property 
{Vvarhiss  v.  Schofleld,  7  How.  61). 

d.  To  recover  unliquidated  damages  (Oroden  v.  Drew,  8  Duer,  654 ;  Tattle 
T.  Smithy  14  How.  895 ;  6  Abb.  829 ;  The  People  v.  Bennett,  6  Abb.  843 ;  Sailers 
T.  Balphy  15  Abb.  278 ;  Garrison  v.  Carr,  8  Abb.  N.  S.  866)  ;  as  on  an  under- 
taking of  bail  {Lecff  v.  Nicholas,  15  Abb.  68 ;  Kelsey  v.  Ootert,  15  How.  92) ; 
breaches  of  covenant  in  a  lease  {Cotbr,  Dunhin,  19  How.  164 ;  Luling  v.  Stan- 
ton^  8  Abb.  378;  2  Hilton,  588)  ;  for  liquidated  and  unliquidated  damages,  as 
for  goods  sold,  and  for  not  receiving  goods  on  consignment  pursuant  to  con- 
tract (Norton  v.  Gary,  14  Abb.  864 ;  28  How.  469). 

e.  To  recover  damages  for  finud,  as  for  damages  for  inducing  plaintiff,  by 
&]fle  pretenses,  to  buy  a  worthless  note  (Hartsnome  v.  Neumum,  15  Abb.  68), 
or  to  perform  services  ^AtvoeU  v.  LeRoy,  4  Abb.  488). 

/.  To  recover  damages  for  the  breach  of  a  contract  to  convey  a  farm  and 
personal  property  (Johnson  v.  Fanl,  14  How.  454). 

g.  For  the  breach  of  a  contract  of  warranty  upon,  an  exchange  of  horses 
(Dmaa  v.  Bhomingdale,  14  How.  474 ;  6  Abb.  840,  n). 

K  For  the  breach  of  a  contract  to  marry  (Davis  v.  Bates,  6  Abb.  15 ;  Me- 
Donald  v.  Walsh,  5  f<2.  68 ;  M'N^y.  Short,  14  How.  468). 

i.  Against  a  carrier  for  the  loss  of  goods  entrus^d  to  him  to  carry  (Flynn 
T.  Hudson  R  R  Company,  6  How.  808 ;  Syde  Park  v.  Teller,  8  id  504 ;  HeweU 
T.  ffowea,  id,  846 ;  Clor  v.  Malloi-y,  1  Code  Rep.  126 ;  Campbell  v.  Perkins,  8  N. 
Y.  438 ;  Zabriskie  v.  Smith,  18  N.  Y.  888). 

j.  All  cases  where  the  action  is  not  upon  a  money  demand  or  obligation  for 
the  payment  of  money  (Hemson  v.  Decker,  29  How.  885 ;  and  see  McDougall  v. 
Cooper,  81  N.  Y.  498 ;  (jfoffY.  EdgerUm,  18  Abb.  881 ;  WiUeU  v.  Stewart,  48 
Barb.  98). 

k.  What  Is  a  rafllcient  notice. — A  notice,  in  a  summons  under  the 
first  subdivision,  that  the  plaintiff  will  take  jud^ent  for  a  given  sum  ^'  with 
interest "  thereon  from  a  specified  day,  is  a  sufficient  compliance  with  the  pro- 
visions here  contained ;  and  while  the  legal  rate  of  interest  is  seven  per  cent., 
that  will  be  the  rate  assumed  where  not  otherwise  specified  (Sitift  v.  De  'Witt, 

8  How.  280,  282).  The  summons  must  follow  one  or  the  other  of  the  forms 
prescribed  (Bidder  v.  Whitloek,  12  How.  208)  ;  it  cannot  follow  both,  and  if  it 
does  it  will  be  irreg^ular  (Baxter  v.  Arnold,  9  How.  445).  As  the  summons  is 
the  first  proceedinp^  in  the  action,  and  all  subsequent  proceedings  are  supposed 
to  be  based  upon  it,  if  the  complaint  does  not  conform  to  the  summons  it  is 
the  complaint  and  not  the  summons  which  is  irregular  (Boington  v.  Lapham, 
14  How.  360;  TuUle  v.  SmUh,  id,  895;  6  Abb.  829;  Shafer  v.  Humphrey,  15 
How.  564;  Bidder  v.  Whitloek,  12  id,  208;  Davis  v.  Bates,  6  Abb.  15).  See, 
in  note  to  section  142,  subd.  1,  post :  Complaint  must  agree  tcith  summons  cts  to 
cause  of  action, 

§  130*    (Ain*d  1849, 1851.)    Service  of  complaint. 

A  copy  of  the  complaint  need  not  be  served  with  the  sum- 
mons. In  such  case,  the  summons  must  state  where  the  com- 
plaint is  or  will  be  filed ;  and  if  the  defendant,  within  twenty 
days  thereafter,  causes  notice  of  appearance  to  be  given,  and, 
in  person  or  by  attorney,  demands  in  writing  a  copy  of  the  com- 
plaint, specifying  a  place  within  the  State  where  it  may  be  served, 
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a  copy  thereof  raiiBt,  within  twenty  days  thereafter,  be  served 
accordingly ;  and  after  sach  service,  the  defendant  has  twenty 
days  to  answer ;  but  only  one  copy  need  be  served  on  the  same 
attorney. 

a.  Form  of  rammoni. — A  summons  served  without  any  copy  of  the 
complaint  is  irragolar  unless  it  states  the  complaint  was  or  will  be  filed  (Pif^- 
let  y.  JDaveau^  2  Hilton,  584).  If  the  summons  state  that  a  eopy  of  the  com- 
plaint has  been  filed,  instead  of  stating  that  the  eomplaint  has  been  filed,  it  is 
not  such  an  irregolarity  as  will  vitiate  a  judgment  entered  for  default  of 
answer  {Hart  v.  Kr&mer,  2  Code  Rep.  50).  If  the  complaint  is  filed,  and  no 
copy  is  served  with  the  summons,  and  the  summons,  instead  of  stating  where 
the  complaint  is  filed,  states  that  a  copy  of  the  complaint  "  is  annexed,''  the 
summons  will  be  irregular  {Keeler  v.  BeUi^  3  Code  Rep.  188).  Where  the 
summons  is  in  the  form  appropriate  for  serving  the  copy  complaint  together 
with  the  copy  summons,  the  omission  to  serve  a  copy  of  the  complaint,  or  to 
state  in  the  summons  the  place  of  filing  the  complaint,  although  irregular, 
does  not  affect  the  validity  of  the  judgment  (Foiter  v.  Wood^  1  Abb.  N.  EL 
150 ;  80  How.  284). 

h.  Copy  complaint  to  be  served. — The  only  case  in  which  the  de- 
fendant can  demand  a  cony  of  the  complaint  is  where  there  has  been  personal 
service  of  the  summons,  out  no  copy  of  the  complaint  has  been  served  with  it; 
and  where  a  defendant  has  been  served  by  publication,  and  a  copy  of  the  sum- 
mons and  complaint  has  been  mailed  to  him,  he  is  not  entitled  as  of  course  to 
demand  a  copy  of  the  complaint  to  be  served  on  him  {Maekay  v.  I/ndlato,  18 
How.  120).  Lii  such  a  case  the  complaint  is  on  file,  the  defendant  can  obtain 
a  copy.  If  the  defendant  does  not  demand  a  copy  of  the  complaint  within 
twenty  days  after  service  of  the  summons,  the  plaintiff  is  not  obliged  to  serve 
a  copy  {Bnga  v.  Overing^  2  Code  R  79 ;  Benndt  v.  Ddicher^  8  ib,  117).  But  in 
such  a  case,  the  court,  on  motion  of  the  defendant,  may  order  a  copy  to  be 
served ;  and  although  it  may  require  the  defendant  to  pay  the  costs  of  motion, 
it  will  not  oblige  him  to  swear  to  merits  {id  ) 

c.  Several  persons  may  be  named  in  the  summons,  and  the  plaintiff  may  de- 
liver a  complaint  against  only  the  one  upon  whom  the  process  is  served, 
omitting  the  names  of  the  other  defendants  mentioned  in  the  summons  {Tracts 
V.  Tobias,  7  How.  00). 

d.  Demand  of  copy  complaint-— A  notice  of  appearance  to  which 
was  added,  "  and  I  require  all  papers  to  be  served  on  me  at  my  ofilce,  11  Wall 
St.,"  was  held  a  sufficient  demand  of  copy  complaint  (Ferris  v.  SoUy^  28  How. 
422 ;  Walsh  v.  Kursheedt,  8  Abb.  418). 

e.  Within  nrhat  time  copy  complaint  to  be  served. — ^Where  a 
demand  of  a  copy  of  the  complaint  was  served  for  one  defendant  on  1  Novem- 
ber, and  by  the  same  attorney  for  another  defendant  on  0  November,  it  was 
held  that  the  plaintiff  was  bound  to  serve  a  copy  of  the  complaint  within 
twenty  days  of  the  first  demand  {Lace  v.  Tempert,  0  How.  212). 

/.  Time  to  serre  copy  complaint  may  be  enlarged. — After  a 
demand  of  a  copy  of  the  complaint  duly  made,  the  plaintiff  may,  on  showing 
ground  therefor,  obtain  ftirther  time  to  furnish  a  copy  of  the  complaint  (Little- 
field  V.  Merwin,  4  How.  806).  But  such  order  cannot  be  granted  ex  parte,  after 
the  time  for  serving  the  complaint  has  expired  (Stephens  v.  Moore,  4  Sand. 
674).    As  to  dismissmg  a  complaint  for  not  serving  copy,  see  section  274,  post, 

g.  Time  to  ansiver  after  copy  complaint  lerTCd. — ^After  the 
complaint  is  served  pursuant  to  a  demand,  the  defendant  must  answer  in  twenty 
days,  or  within  such  ftirther  time  as  he  may  obtain  by  order  (MandeviUe  v. 
Winn,  5  How.  461 ;  McGown  v.  Leavenworth,  2  E.  D.  Smith,  24;  and  see  sec- 
tion 148,  jM?ff). 

A.  Where  a  defendant  was  served  with  summons,  and  subsequently  by  tho 
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sheriff  with  an  order  of  anrest,  and  copy  complaint,  but  was  discharged  from 
the  arrest,  because  at  the  time  of  arrest  he  was  attending  court  as  a  witness, 
no  return  of  the  seryice  of  the  order  or  complaint  was  made  by  the  sheriff,  and 
the  defendant  not  haying  served  notice  of  appearance  or  an  answer,  the  plain- 
tifi^  twenty  days  after  service  of  the  summons,  but  within  twenty  days  from 
the  aervioe  of  titie  complaint,  entered  judgment  as  for  want  of  an  answer,  and 
it  was  held  he  had  a  right  to  do  so  {Van  Pdt  v.  B^yer,  7  How.  826). 

§  ISl.  (Am'di85i.)  JVbtice  of  no perwruU  claim. 

In  the  case  of  a  defendant  af^ainst  whom  no  personal  claim  is 
made,  the  plaintiff  may  deliver  to  such  defendant,  with  the  siim- 
mens,  a  notice  BnbBcribed  by  the  plaintiff  or  his  attorney,  setting 
forth  the  general  object  of  the  action,  a  brief  description  of  the 
property  affected  by  it,  if  it  affects  specific,  real  or  personal 
property,  and  that  no  personal  claim  is  made  against  such  defend- 
ant, in  which  case  no  copy  of  the  complaint  need  be  served  on 
such  defendant,  unless,  within  the  time  for  answering,  he  shall,  in 
writing,  demand  the  same.  If  a  defendant  on  whom  such  notice 
18  served  unreasonably  defend  the  action,  he  shall  pay  costs  to  the 
plaintiff. 

a.  The  omission  of  the  plaintiff  to  serve  the  notice  prescribed  by  this  section 
does  not  deprive  the  court  of  the  power,  in  equity  cases,  to  awards  costs  against 
a  defendant  upon  whom  a  copy  of  the  complaint  has  been  served  for  unrea- 
sonably defenoing  the  action  {CCHofra  v.  Brophy^  24  How.  870). 

&.  As  to  the  service  of  the  notice  of  the  olrject  of  the  action,  the  law  pro- 
vides no  fee,  and  the  sheriff  stands  as  to  that  precisely  as  any  other  person. 
The  certificate  of  service  should  be  embodied  in  the  return  to  the  summons, 
but  whether  it  be  or  not,  no  fee  for  it  can  be  allowed  {Bejiediet  v.  Warrmer,  14 
How.  670).  If  the  service  is  by  the  sheriff,  the  compensation  cannot  be  allowed 
as  a  ^shenff'sfee.^  The  superior  court  allows  87)  cents  for  the  service  of 
smch  notioe,  when  it  is  shown  to  be  a  necessary  and  reasonable  disbursement 
(^OaUagher  v.  Bgan^  2  Band.  745).  No  charge  for  certificate  of  service  is  al- 
lowed (id,) 

» 

§  133.  (Am'd  1857, 1858, 1862,  1866.)  Notice  Gflispmdena.  Ac- 
tiojij  when  deemed  pending.     Canceling  notice. 

In  an  action  affecting  the  title  to  real  property,  the  plaintiff,  at 
the  time  of  filing  the  complaint,  or  at  any  time  afterwards,  or 
Tr]ienever  a  warrant  of  attachment,  nnder  chapter  four  of  title 
seven,  part  second  of  this  Code,  shall  be  issued,  or  at  any  time 
afterward,  the  plaintiff,  or  a  defendant  when  he  sets  up  an  affirm- 
ative cause  of  action  in  his  answer  and  demands  substantive  relief, 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwards,  if  the 
same  be  intended  to  affect  real  estate,  may  file  with  the  clerk  of 
each  county  in  which  the  property  is  situated  a  notice  of  the  pen- 
dency of  the  action,  containing  the  names  of  the  parties,  the  object 
of  the  action,  and  the  description  of  the  property  in  that  county 
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aflfected  thereby ;  and  if  the  action  be  for  the  foreclosnre  of  a  mort- 
gage, such  notice  must  be  filed  twenty  days  before  judgment,  and 
must  contain  the  date  of  the  mortgage,  the  parties  tiiereto,  and  the 
time  and  place  of  recording  the  same. 

From  the  time  of  filing  only  shall  the  pendency  of  the  action 
be  constructive  notice  to  a  purchaser  or  incumbrancer  of  the  prop- 
erty affected  thereby ;  and  every  person  whose  conveyance  or  in- 
cumbrance is  subsequently  executed,  or  subsequently  recorded, 
shall  be  deemed  a  subsequent  purchaser  or  incumbrancer,  and  shall 
be  bound  by  all  proceedings  taken  after  the  filing  of  such  notice, 
to  the  same  extent  as  if  he  were  made  a  party  to  the  action. 

For  the  purposes  of  this  section,  an  action  shall  be  deemed  to 
be  pending  from  the  time  of  filing  such  notice ;  provided,  however, 
that  such  notice  shall  be  of  no  avail  unless  it  shall  be  followed  by 
the  first  publication  of  the  summons  on  an  order  therefor,  or  by 
the  personal  service  thereof  on  a  defendant  within  sixty  days  after 
such  filing. 

And  the  court  in  which  the  said  action  was  commenced  may, 
in  its  discretion,  at  any  time  after  the  action  shall  be  settled,  dis- 
continued, or  abated,  as  is  provided  in  section  number  one  hundred 
and  twenty-one,  on  application  of  any  person  aggrieved,  and  on 
good  cause  shown,  and  on  such  notice  as  shall  be  directed  or  ap- 
proved by  the  court,  order  the  notice  authorized  by  this  section  to 
be  canceled  of  record  by  the  clerk  of  any  county  in  whose  office 
the  same  mav  have  been  filed  or  recorded  ;  and  such  cancellation 
shall  be  made  by  an  indorsement  to  that  effect  on  the  margin  of 
the  record,  which  shall  refer  to  the  order,  and  for  which  the  clerk 
shall  be  entitled  to  a  fee  of  twenty-five  cents. 

a.  The  notice  under  this  section  applies  only  to  parties  to  the  action  and 
purchasers  from  them  $itb9ept&iU  to  the  notice  being  filed  (  The  People  y.  Conolly^ 
8  Abb.  128;  see  Chapman  y.  West,  17  N.  Y.  125).  It  is  a  statute  substitute 
for  actual  notice  {HaU  v.  Nelson,  14  How.  82) ;  and  is  as  effectual  against  any 
disposition  of  the  property  described  in  it  as  an  ii^unction  (Stecenaon  y.  Fayer- 
weather,  21  How.  440).  A  purchaser  from  the  defendant  is  bound  by  the  de- 
cree in  the  action  {Rarrington  y.  8lade,  22  Barb.  162 ;  and  see  Zeiter  v.  Bouh 
man,  Hid  188;  Oriamld  y.  MiUer,  15  id,  620;  PaUergon  y.  Broim,  82  N.  Y. 
81^.  Perhape,  for  a  plaintiff  to  retain  the  benefit  of  the  notice  med  under 
this  section,  he  mnst  prosecute  his  action  diligently  (see  Myrick  y.  SMen,  86 
Barb.  15).  The  notice  should  include  only  the  property  actually  to  be  affected 
by  the  judgment,  and  where  an  attachment  issues  the  notice  should  include 
on]y  the  property  attached  {FUMgeraM  v.  Blahe,  28  How.  110).  The  notice 
may  be  amended  (yanderheyden  y.  Qary,  88  How.  867). 

\  Notices  of  Us  pendens  to  be  recorded  and  indexed  (Laws  1864,  ch.  58  ;  and 
see  in  Kings  County,  Laws  1859,  ch.  212 ;  in  Queens  County,  Laws  1867,  ch. 
588). 
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a,  Foreelofiire. — ^The  notice  must  be  filed  in  erery  case  of  foreclosnre 
(Brandon  y.JP  Cann,  1  Code  Rep.  88),  and  ^^  at  or  after  the  time  of  filing  the 
complaint  ^'  (Rule  71).  A  decree  made  without  proof  of  filing  the  notice 
would  be  irregular,  but  not  void  {PoU&r  y.  Boulana^  8  N.  Y.  448).  A  notice 
stating  every  requisite  ecceept  where  the  mortgage  is  recorded  would  be  good 
{id.) 

§  ISS.    SiMnfnonSj  hy  wham  served. 

The  BummonB  may  be  served  by,  the  sheriff  of  the  county  where 
the  defendant  may  be  found,  or  by  any  other  person  not  a  party 
to  the  action.  The  service  shall  be  made,  and  the  summons  re- 
turned with  proof  of  the  service  to  the  person  whose  name  is 
sabscribed  thereto,  with  all  reasonable  diligence.  The  person 
Bnbacribing  the  summons  may,  at  his  option,  by  an  indorsement  on 
the  summons,  fix  a  time  for  the  service  thereof;  and  the  service 
shall  then  be  made  accordingly. 

h.  Where  a  plaintiff  made  a  personal  service  of  the  summons  on  the  de- 
fendant, and  the  defendant  not  appearing  or  answering  the  plaintiff  made  an 
affidavit  of  the  service,  and  entered  judgment,  it  was  held  that  it  was  too  late 
for  the  defendant,  after  judgment,  to  move  to  set  aside  the  proceedings ;  that 
the  service  of  the  summons  oy  the  plaintiff  was  a  mere  irregularity,  of  which, 
if  the  defendant  desired  to  avail  himself,  he  should  have  moved  promptiy,  and 
before  judgment,  to  set  aside  the  service  {Myer%  v.  (herten^  2  Abb.  844,  4  E. 
D.  Smith,  428:  Hunter  v.  Letter,  18  How.  847 ;  10  Abb.  260).  Semble,  a  sheriff 
who  is  plaintiff  may  serve  his  own  summons  {BermeU  v.  FuUer^A  Johns.  486). 
See  Rule  8  as  to  compelling  a  return. 

§  134.    (Am'd  1849, 1861, 1859.)  Service  qf  summona. 
The  smnmons  shall  be  served  by  delivering  a  copy  thereof  as 
follows : — 

1.  If  the  suit  be  against  a  corporation,  to  the  president  or 
other  head  of  the  corporation,  secretary,  cashier,  treasurer,  a  di- 
rector, or  managing  agent  thereof;  bat  snch  service  can  be  made 
in  respect  to  a  foreign  corporation,  only  when  it  has  property 
within  this  State,  or  the  cause  of  action  arose  therein,  or  where 
snch  service  shall  be  made  within  this  State  personally  upon  the 
president,  treasurer,  or  secretary  thereof. 

2.  K  against  a  minor  under  the  age  of  fourteen  years,  to  such 
minor  personally,  and  also  to  his  father,  mother,  or  guardian  ;  or 
if  there  be  none  vrithin  the  State,  then  to  any  person  having  the 
care  and  control  of  such  minor,  or  with  whom  he  shall  reside,  or 
in  whose  service  he  shall  be  employed. 

3.  If  against  a  person  judicially  declared  to  be  of  unsound 
mind^  or  incapable  of  conducting  his  own  affairs  in  consequence 


132  8ERVICB  OF  SUMMONS.  [§  134. 

of  habitual  drankenneBS,  and  for  whom  a  committee  has  beea 
appointed,  to  such  committee  and  to  the  defendant  personally. 
4.  In  all  other  cases  to  the  defendant  personallj. 

Note  to  Babdinuion  1. 

a.  Service  on  corporatioiu. — ^The  seirke  must  be  on  some  one  of 
the  officera  named  {Arken  v.  Quartz  Boek  die,  Comp.  6  Cal.  R  186).  A  man- 
aging agent  is  one  whose  agency  extends  to  all  the  business  of  the  corporation 
(BrewBter  y,  Michigan  Cmtral  B,  R.  Oo.  5  How.  188).  A  bagga^-master 
(Flynn  t.  Hudaon  Bicer  E,  R.  Co,  6  id,  808),  or  one  who  merely  selU  tickets,  is 
not  to  be  deemed  a  managing  agent  on  whom  service  of  process  may  be  made 
{Doty  y.  Michigan  Centrtu  R  B.  Go,  S  Abb.  4d7).  A  penMm  acting  nnder  a 
|K>wer  of  attorney  for  an  insurance  company,  located  elsewhere,  and  author- 
ized to  effect  insurance,  was  held  to  be  a  managing  agent  (Bain  y.  Globe  Ins, 
Oo.  9  How.  448).  Where  it  is  uncertain  whether  or  not  the  party  seryed  is  or 
is  not  a  managing  agent  of  the  defendant,  the  burden  is  on  the  defendant  to 
show  the  relation  to  it  of  the  party  served,  and  that  he  is  not  a  managing 
agent  (Donadi  y.  N,  T.  State  Mut,  Ine,  Oo,  2  E.  D.  Smith,  519).  The  provis- 
ion in  this  section  is  a  substitute  for  the  service  by  publication  (Bates  v.  New 
Orleans  dke,  BaUroad  Oo,  4  Abb.  77 ;  13  How.  516).  Where  there  are  two 
parties  who  make  adverse  claims  to  be  officers  of  such  corporation,  the  proper 
person  to  be  served  is  the  officer  de  faeto  (Berrian  y.  Metho.  8oe,in  New  York, 
4  Abb.  424  ;  see  Laws  1869,  oh.  157)  ;  where  the  proof  of  service  is  the  writ- 
ten admission  of  an  officer  of  the  corporation,  the  signature  to  such  admission 
must  be  verified  by  affidavit  (Jones  v.  U,  8,  Slate  Oo.  16  How.  129). 

h.  As  to  service  on  railroad  corjporation,  see  Laws  1854,  ch.  282 ;  Laws  1869, 
p.  274 ;  and  on  foreign  corporations,  Laws  1855,  ch.  279 ;  on  corporation  of 
New  York,  Laws  1867,  p.  1606 ;  ante  p.  14 ;  on  eiq>re88  companies,  Laws  1866, 
ch.  411. 

e.  This  section  does  not  extend  the  jurisdiction  of  the  courts  against  for- 
eign corporations  (Oumberland  Ooal  Oo,  v.  Sherman ,  8  Abb.  248). 

d.  Service  on  luperFltors. — 1  R.  S.  884,  §  8. 

e,  Service  on  a  convict  in  the  State  Prison  is  valid  (Dams  v.  Dt^ 
4  Abb.  N.  S.  478 ;  8  Trans.  Ap.  54). 

/.  Game  of  action — Where  it  arises, — A  cause  of  action  is  the 
right  a  party  has  to  institute  and  carry  through  a  proceeding  (Meyer  v.  Van 
OoUem^  28  Barb.  281^.  Where  a  railroad  company,  <uuurtered  by  the  State  of 
Vermont,  by  its  president,  drew  a  bill  of  exchange  in  the  State  of  Vermont, 
payable  in  New  York,  and  drawn  upon  J.  W.  B.,  the  treasurer  of  the  said 
company  in  Boston,  and  accepted  and  indorsed  in  Boston  by  J.  W.  B.  as 
treasurer  of  said  company,  and  by  the  said  J.  W.  B.  sold  to  the  Bank  of  Com- 
merce in  Boston,  the  bill  on  maturity  was  presented  for  payment  in  New 
York,  and  was  there  protested  for  nonpayment, — ^held  that  the  cause  of  action 
arose  in  this  State  (Bank  of  Oommeree  v.  Wash,  and  BuUand  B,  R  Oo,  10 
How.  1 ;  Oonn.  Mut.  Ins,  Oo,  v.  Oleveland  R  B,  Oo.  28  How.  180 ;  26  How. 
226).  Where  a  loan  is  made  by  one  non-resident  to  another,  out  of  this  State, 
and  secured  by  a  draft  drawn  upon  a  person  residing  within  thi^  State,  the 
cause  of  action  cannot  be  said  to  have  arisen  within  tnis  State  ( Western  Bank 
v.  Oity  Bank  qf  Cohimbus^  7  How.  238).  Where  a  contract  is  made  at  one 
place  and  is  to  be  performed  at  another,  the  cause  of  action  upon  such  con- 
tract arises  at  the  latter  place  (Burckle  v.  Eckhart^  8  N.  Y.  182 ;  see  Story, 
Conflict  of  Laws,  §  817, 47  Barb.  29).  Where  does  a  cause  of  action  arise  dis- 
cussed (Oumberland  Ooal  Oo,  y.  Sherman,  8  Abb.  249 ;  Oampbdl  v.  Proprietors 
of  Ohamplain  R  R  IS  How.  412 ;  Oonn,  Mut,  Ins,  Oo.  v.  Oleceland  R  R  Co, 
41  Barb.  28 ;  Artisans  Bank  y.  Park  Bk.  id,  599 ;  Jew^  v.  Wright,  80  N.  Y. 
269). 
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Note  to  mbd.  8. 

a.  liunatles. — ^The  proyision  for  seryice  on  a  lunatic  does  not  dispense 
with  the  rale  of  law  forbidding  an  action  against  one  judicially  declared  a 
lunatic,  unless  by  leare  of  the  court.  The  proper  course  for  a  party  who  has 
a  claim  against  a  lunatic  or  his  estate,  after  office  found,  is  to  apply  to  the  su- 
preme court  by  petition  for  the  payment  of  the  debt,  or  for  leave  to  bring  a 
suit  for  the  purpose  of  establishing  the  claim  (^Sowrhiil  v.  Dixon^  5  How.  109 ; 
Crippen  t.  Culver^  13  Barb.  424).  If  the  court  is  satisfied  that  the  debt  is 
justly  due,  the  committee  will  be  ordered  to  pay  it  out  of  the  estate ;  or,  if 
the  clidm  is  doubtftd,  the  court  will  either  have  it  settled  by  a  reference,  or 

fiye  the  claimant  permission  to  establish  his  claim  by  an  action  (Be  Hopper ^  5 
'aige,  489 ;  WtUiame  r.  Camerony  26  Barb.  172).  An  action  agamst  the  luna- 
tic, commenced  without  the  permission  of  the  court,  would  be  restrained  (Be 
BtUer^  8  Paige,  199;  but  see  Bobertmm  r.  Iain,  19  Wend.  660).  A  judgment 
in  an  action  commenced  without  such  leave  would  be  of  no  avaU  {Clarh  v. 
Dunham^  4  Denio,  262 ;  Heller's  case,  8  Paige,  201).  It  may  be  set  aside  on 
motion  or  by  an  action  (DemiU  v.  Leonard^  11  Abb.  252 ;  19  How.  140).  Such 
a  judgment  is  not  void  (Sternberg  v.  SckooUrtrft^  2  Barb.  168 ;  and  see  Orieteold 
T.  MMer,  16  m2.  660 ;  and  2  Paige,  422). 

h.  Service  on  an  insane  person  who  has  no  committee  must  be  by  a  per- 
Bonal  service  on  such  person  (Bdler  v.  Hdler^  6  How.  194). 

Note  to  eubdivinon  4. 

e.  Personal  lervlGe. — ^When  the  summons  in  an  action  is  not  legally 
served,  the  court  has  no  jurisdiction  of  the  defendant,  and  all  proceedings 
based  on  the  pretended  service  are  void  (BuUcley  v.  BuUclev^  6  Abb.  807). 

d.  **  Service  means,  serving  the  defendant  with  a  copy  of  the  process,  and 
ahowing  him  ^le  original  if  he  desires  it "  (Ghgge  v.  Huntingtower,  12  M.  &  W. 
502 ;  WUliame  v.  Van  Valhenburghy  16  How.  162),  And  tiie  copy  summons 
must  be  delivered  to  and  left  with  the  defendant  (Rule  18).  A  mere  manual 
delivery  of  the  sunmions  is  not  good  service,  unless  the  summons  be  left  with 
the  defendant  (Beekman  v.  Cutter,  2  Code  Rep.  61 ;  and  see  Nilee  v.  Vander- 
SM,  14  How.  647,  and  note  to  section  188).  Where  the  defendant  refuses  to 
accept  the  summons^  service  may  be  made  on  him  by  **  laying  it  down  at  any 
appropriate  place  in  his  presence.'^  Effecting  a  service  by  forcibly  thrusting 
t£e  paper  upon  the  person  of  the  defendant  is  improper,  and  where  service 
was  so  effected  the  court  will  set  it  and  all  subsequent  proceedings  aside 
(Dodwm  V.  BoJber,  24  How,  89).  Where,  however,  a  defendant  refused  to  re- 
ceive a  process,  it  was  held  that  laying  it  on  his  shoulder  was  good  service 
{Bea  V.  Vtneent,  7  D.  &  R  288). 

e.  Place  of  aervlee.— The  service  of  the  summons  must,  except  in  the 
cases  provided  for  in  §  186,  be  within  the  territorial  jurisdiction  of  the  court 
{LUehJield  v.  BurweU,  6  How.  841 ;  Fiske  v.  Anderton,  83  Barb.  76 ;  Morrdl  v. 
JTimdoZ/,  4  Abb.  862).  Acceptance  of  service  out  of  the  State  would  not  confer 
jurisdiction  (id.)  unless  followed  by  an  appearance  in  the  action.  But  in  aU 
actions  in  which  the  superior  court  of  the  city  of  New  York  has  jurisdiction 
by  subd.  1  of  (  83  of  the  code,  and  in  an  action  ag^nst  several  persons  jointly 
liable  on  oontract,  when  one  of  them  resides  in  the  city  of  New  York,  the  sum- 
mons mav  be  served  in  any  county  of  the  State;  and  that  it  is  only  in  those 
actions  of  which  jurisdiction  is  acquired  by  the  fact  of  the  personal  service 
of  the  summons  on  all  the  defendants  within  the  city  of  New  York  that  ser- 
vice of  the  summons  out  of  the  city  of  New  York  is  unauthorized  and  invalid 
(Porter  v.  Lard,  4  Abb.  48 ;  4  Duer,  682).  Process  may  be  served  on  board  a 
British  man-of-war  lying  within  the  junsdiction  of  the  court  (1  Opin.  Atty. 
Genl.  87). 

f.  The  court  refused  to  set  aside  the  service  of  a  summons,  made  upon  a 
resident  of  New  Jersey,  at  a  time  when  he  was  attending  as  a  witness  and 
party  in  a  suit  in  which  he  was  a  defendant  (PoUard  v.  Union  Pae\fle  B,  B. 
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Co.  7  Abb.  N.  S.  70).    This  was  affinned  at  general  term,    ifid^    Contra,  see 
Beoflner  y.  Bob'wMm^  3  Dner,  622 ;  MerrW,  t.  Seorge^  23  How.  381. 

a.  Tline  of  lerFlee, — Senrice  of  Bnmmons  on  a  Sunday  would  be  void 
{Field  T.  Pa/rh,  20  Johns.  140 ;  and  see  8  Barb.  887) ;  but  it  may  be  at  any 
hour  of  the  day  or  night.  In  this  respect  there  is  a  distinction  between 
services  of  notices  and  of  process  (Priddee  y.  Cooper ,  1  Bing.  66 ;  l^tan  y.  Mo- 
Kenne^  1  D.  &  R.  172 ;  Weyhiim  y.  NedU,  2  Burr.  818  \  see  post^  note  to  %  408). 
Process  cannot  be  served  on  Saturday  on  persons  who  observe  that  day  as  a 
Sabbath  (Laws  1889,  ch.  867,  repealed  Laws  1847,  ch.  840 ;  Beutinge  v.  Farmer^ 
4  N.  T.  296).  The  fact  that  process  was  served  on  Sunday  does  not  render 
the  judgm^Qit  wid  (Afvrhs  y.  WiUon^  11  Abb.  87). 

0.  Service  on  election  da^. — Service  of  a  summons  on  an  elector  on 
an  election  day,  is  a  void  service  {Meeks  v.  NooDon^  1  Abb.  280;  11  How.  180; 
Hastings  v.  Fanner,  4  N.  Y.  206 ;  Bierce  v.  Smith,  2  Abb.  411 ;  Laws  1842,  ch. 
180 ;   Wheeler  v.  Bartlett,  1  Edw.  Ch.  R  828 ;  Be  Election  Lato,  7  Hill,  104). 

e,  Service  on  day  of  tovvn  meetiJig. — (1 R.  S.  842,  §  10). 

d.  Fraud  In  service* — ^Thtt  courts  will  not  sanction  any  attempt  by 
fnxid  or  misrepresentation  to  bring  a  party  within  the  jurisdiction  {Carpenter 
y.  Spooner,  2  Sand.  717 ;  Goupel  v.  Skmimson,  8  Abb.  474) ;  thus,  wher?  by  a 
false  statement  made  for  the  purpose,  a  defbndant  was  induced  to  come  to  the 
city  of  New  York,  and  was  there  served  with  process,  it  was  held  to  be  irreg- 
ular (id, ;  and  see  Metea^f  y.  Clark,  41  Barb.  4o). 

e,  Service  on  hniband  and  viife* — ^Where  the  action  is  against  hus- 
band and  wife,  service  on  the  husband  alone  will  be  good  service  on  both,  unless 
relief  be  asked  out  of  the  separate  estate  of  the  ynm,  in  whidi  case  she  must  be 
served  (Eckerson  v.  Vollmer,  11  How.  42 ;  Foote  v.  Lathrop,  58  Barb.  188). 

/.  Service  on  the  people. — ^In  a  suit  against  the  State,  the  service  of 
process  on  the  governor,  or  chief  executive  masistrate,  and  on  the  attorney- 
general  of  the  State,  is  a  regular  service  (Chishom'B  Esdots.  v.  State  of  OeorgiOy 
8  Peters'  Cond.  Rep.  61 ;  2  Dallas'  Rep.  410). 

g.  Defective  aervlce  is  to  be  cured  by  motion  (NanM  y.  Hope  MtU,  Im^ 
Co,  8  Barb  541). 

§  ISS.  (Am'd  1849,  1861,  )658,  1860.)  Service  by  publication. 
Form  of  summons. 

Where  the  person  on  whom  the  service  of  the  summons  is  to 
be  made  cannot,  after  due  diligence,  be  found  within  the  State, 
and  that  fact  appears  by  affidavit  to  the  satisfaction  of  the  court, 
or  a  judge  thereof,  or  of  the  county  judge  of  the  county  where  the 
trial  is  to  be  had,  and  it  in  like  manner  appears  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom  the  service 
is  to  be  made,  or  that  he  is  a  proper  party  to  an  action  relating 
to  real  property  in  this  State,  such  court  or  judge  may  grant  an 
order  that  the  service  be  made  by  the  publication  of  a  summons,  in 
either  of  the  following  cases : — 

1.  "Where  the  defendant  is  a  foreign  corporation,  has  property 
within  the  State,  or  the  cause  of  action  arose  therein ; 

2.  Where  the  defendant,  being  a  resident  of  this  State,  has  de- 
parted therefrom  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  simimons,  or  keeps  himself  concealed  therein  with 
the  like  intent ; 
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3.  Where  he  is  not  a  resident  of  this  State,  but  has  prop- 
erty therein,  and  the  court  has  jurisdiction  of  the  subject  of  the 
action ; 

4.  Where  the  subject  of  the  action  is  real  or  personal  property 
in  this  State,  and  the  defendant  has,  or  claims,  a  lien  or  interest, 
actual  or  contingent,  therein,  or  the  relief  demanded  consists 
wholly  or  partly  in  excluding  the  defendant  fix)m  any  interest  or 
lien  therein ; 

5.  Where  the  action  is  for  divorce,  in  the  cases  prescribed  by 
law: 

The  order  must  direct  the  publication  to  be  made  in  two  news- 
papers to  be  designated  as  most  likely  to  give  notice  to  the  person 
to  be  served,  and  for  such  length  of  time  as  may  be  deemed 
reasonable,  not  lees  than  once  a  week  for  six  weeks.  In  case  of 
publication,  the  court  or  judge  must  also  direct  a  copy  of  the 
summons  and  complaint  to  be  forthwith  deposited  in  ihe  post- 
office,  directed  to  the  person  to  be  served,  at  his  place  of  residence, 
unless  it  appear  that  such  residence  is  neither  known  to  the  party 
making  the  application,  nor  can  with  reasonable  diligence  be  as- 
certained by  him.  When  publication  is  ordered,  personal  service 
of  a  copy  of  the  summons  and  complaint,  out  of  the  State,  is  equiv- 
alent to  publication  and  deposit  in  the  post-office. 

The  defendant  against  whom  publication  is  ordered,  or  his 
representatives,  on  application  and  sufficient  cause  shown  at  any 
time  before  judgment,  must  be  allowed  to  defend  the  action  ;  and, 
except  in  an  action  for  divorce,  the  defendant  against  whom  pub- 
lication is  ordered,  or  his  representatives,  may,  in  like  manner, 
upon  good  cause  shown,  be  allowed  to  defend  after  judgment,  or 
St  any  time  within  one  year  after  notice  thereof,  and  within  seven 
years  after  its  rendition,  on  such  terms  as  may  be  just ;  and  if  the 
defense  be  successful,  and  the  judgment,  or  any  part  thereof,  have 
been  collected,  or  otherwise  enforced,  such  restitution  may  there- 
upon be  compelled  as  the  court  directs ;  but  the  title  to  property 
sold  under  such  judgment  to  a  purchaser  in  good  faith  shall  not 
be  thereby  affected. 

And  in  all  cases  where  publication  is  made,  the  complaint 
must  be  first  filed,  and  the  summons,  as  published,  must  state  the 
time  and  place  of  such  filing. 

6.  In  actions  for  the  foreclosure  of  mortgages  on  real  estate, 
already  instituted,  or  hereafter  to  be  instituted,  if  any  party,  or 
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partiefi,  having  any  interest  in  or  lien  upon  Bnch  mortgaged  prem- 
ises, are  unknown  to  the  plaintiff,  and  the  residence  of  such  party 
or  parties  cannot,  with  reasonable  diligence,  be  ascertained  by  him, 
and  such  fact  shall  be  made  to  appear,  by  affidavit,  to  the  court, 
or  to  a  justice  thereof,  or  to  the  county  judge  of  the  county  where 
the  trial  is  to  be  had,  such  court,  justice,  or  county  judge,  may 
grant  an  order  that  the  summons  be  served  on  such  unknown 
party  or  parties  by  publishing  the  same  for  six  weeks,  once  in  each 
week  successively,  in  the  State  paper,  and  in  a  newspaper  printed 
in  the  county  where  the  premises  are  situated,  which  publication 
shall  be  equivalent  to  a  personal  service  on  such  unknown  party 
or  parties. 

a.  Other  proTlsloni. — By  Laws  1858,  p.  974,  whenever  it  satisfactorily 
appears  to  any  court,  or  any  judge  of  the  supreme  court,  or  any  county  jndg^ 
by  the  return  or  affidavit  of  any  sheriff,  deputy  sheriff  or  constable,  au&orized 
to  serve  or  execute  anifr  process  or  paper  for  the  commencement  or  in  the 
prosecution  of  any  action  or  proceeding,  that  proper  and  diligent  effort  has 
been  made  to  serve  such  process  or  paper  on  any  defendant  residing  in  this 
State,  and  that  such  defendant  cannot  be  found,  or  if  found,  avoids,  or  evades, 
such  service,  so  that  the  same  cannot  be  made  personally,  by  such  proper 
diligence  and  effort, — such  court  or  judge  may,  oy  order,  direct  the  service 
of  any  summons,  subpoena,  order,  notice  or  other  process  or  paper  to  be  made 
by  leaving  a  copy  thereof  at  the  residence  of  the  person  to  1^  served,  with 
some  person  of  proper  age,  if  admittance  can  be  ootained,  and  such  proper 
person  found  wno  will  receive  the  same ;  and  if  admittance  cannot  be  ob- 
tained, or  any  such  proper  person  found,  who  will  receive  the  same,  by 
affixing  the  same  to  the  outer  or  other  door  of  said  residence,  and  by  putdng 
another  copy  theteof,  properly  folded  or  enveloped,  and  directed  to  the  per- 
son to  be  served  at  his  place  of  residence,  into  the  post-office  in  the  town  or 
city  where  such  defendant  resides,,  and  paying  tne  postage  thereon.  On 
filing  with  the  clerk  of  the  county  where  such  defendant  resides,  or  the 
county  in  which  the  complaint  in  any  such  action  is  by  law  to  be  filed,  an 
affidavit  showing  service  according  to  such  order,  such  sununons,  subpoena, 
order,  notice,  or  other  process  or  paper,  shall  be  deemed  served,  and  the 
same  proceedings  may  be  taken  thereon  as  if  the  same  had  been  served  by 
delivery  to  such  defendant  personally,  or  otherwise,  as  by  law  now  required  ; 
but  the  court  may,  upon  any  application  by  them  deemed  reasonable,  at  any 
time  permit  any  defendant  to  appear  and  defend,  or  have  such  other  relief 
in  any  action  or  proceeding  founded  on  any  such  service,  as  the  nature  of  the 
case  may  require. 

h.  Laws  of  1868,  ch.  212,  amend  the  foregoing  law  of  1858,  and  provide  that 
except  in  partition  cases  or  actions  or  proceedings  where  no  personal  claim  is 
made  against  any  persons  in  the  classes  thereafter  described  none  of  the  pro- 
visions of  the  Law  of  1858  should  apply  to  officers,  soldiers  or  musicians 
while  "  actually  absent  from  home  "  and  actually  engaged  in  the  military  ser- 
vice of  the  United  States,  nor  to  any  sailor  or  marine  actually  absent  ^*  from 
home  ^'  and  actually  engaged  in  the  naval  service  of  the  United  States,  and 
except  in  partition  cases  and  cases  where  no  personal  claim  is  made  as  afore- 
said, no  order  is  to  be  granted  under  the  Law  of  1858  unless  it  be  first  shown 
by  affidavit  to  the  satisfaction  of  the  court  or  judge  that  the  defendant 
against  whom  such  an  order  is  desired  is  not  an  officer,  soldier,  musician, 
Bulor  or  marine  actually  absent  and  in  service  as  aforesaid,  or  that  the  action 


I  1350  PUBLICATION.  137 

is  to  partition  real  estate,  or  that  no  personal  claim  is  made  on  the  defendant 
agamst  whom  the  order  is  sought. 

a.  The  provisions  of  this  statute  of  1858  apply  only  to  cases  where  the 
defendant  cannot  be  found  either  in  or  out  of  the  State,  or  being  found, 
avoids  or  evades  personal  service  {Oollins  v.  OamjifiM^  9  How.  519;  FootY. 
BarrtB^  2  Abb.  454);  tiierefore,  whereupon  an  affidavit  that  the  defendant  was 
a  resident  of  this  State,  but  that  he  was  then  in  the  State  of  Ohio,  and  not 
expected  back  that  summer,  except  on  a  visit,  an  order  was  made  for  substi- 
tuted service  under  this  statute,  tne  court  on  motion  set  aside  such  order  as 
not  warranted  by  the  statute  (OoUins  v.  Oampjleld,  ntpra;  see  Janeg  v.  Dertty^ 
1  Abb.  458).  An  order  made  under  this  statute  should  direct  the  substituted 
service  to  be  made  in  manner  prescribed ;  and  if  it  direct. any  other  mode  of 
service,  the  order  will  be  irregular  iFoot  v.  Harris,  mpra). 

Note  to  section  185. 

^.  Statote  to  be  strietly  purioed. — The  requirements  of  the  section 
must  be  strictly  pursued  and  fully  complied  with  in  order  to  confer  jurisdic- 
tion (JBaUstt  V.  Bighters,  18  How.  48 ;  Bruibme  v.  Pec^body,  8  id.  109 ;  Kendall  v. 
WaMutn.  14  id,  380 ;  Titus  v.  Beylea,  16  id,  871 ;  Cook  v.  Farren,  84  Barb.  95  ; 
13  Abb.  859 ;  11  ii  40 ;  Wortman  v.  W(yrtfnan,  17  Abb.  66).  An  order  for 
publication,  and  aU  proceeding  founded  thereupon  are  absolute  nullities, 
unless  the  case  is  m  fact  withm  this  section.  It  is  not  sufficient  that  the 
affidavit  on  which  the  order  is  made  states  the  case  to  be  within,  nor  that 
the  judge  making  the  order  is  satisfied  the  case  is  within,  this  section  {Fiske 
V.  Anderson,  88  Barb.  71 ;  12  Abb.  8 ;  Peek  v.  Oook,  41  Barb.  549).  The  affi- 
davit must  show  the  case  is  within  the  law  (Peek  v.  Gookj  41  Baro.  549).  The 
necessary  fiicts  cannot  be  shown  in  any  other  manner  than  by  affidavit 
(  Wi^h  V.  OdUe,  58  Barb.  517).  When  the  judge  has  decided  on  sufficiency 
of  the  facts  shown  to  confer  jurisdiction,  his  decision  cannot  be  qj^uestioned 
collaterally  (OoUins  v.  £yan,  82  Barb.  647).  But  where  there  is  a  total 
absence  of  proof  of  the  facts  necessary  to  confer  jurisdiction,  the  order  for 
publication  and  all  proceedings  founded  upon  it  are  absolutdy  roid  (Towsley 
Y.  MeDonald,  S2  Barb.  604;  WeOsY,  Thornton,  45  Barb.  890).  And  if  the 
affidavit  is  insufficient,  it  will  not  be  aided  by  the  personal  service  of  the 
anmmoos  out  of  the  State  (Psek  v.  Cook,  41  Barb.  549).  Nor  can  jurisdiction 
be  conferred  nune  pro  tune  by  amendment  (Wortman  v.  Wortman,  17  Abb.  67 ; 
mtUett  V.  mghters,  18  How.  48). 

e.  Sabd.  !• — ^To  obtain  an  order  in  a  case  provided  for  by  subd.  1,  it  must 
be  proved  to  the  officer  who  is  to  make  the  order  that  the  person  to  "be  served 
(not  the  defendant)  cannot,  after  due  diligence,  be  found  in  the  State  (Hurl- 
Jmt  V.  B9pe  Mat.  Ins,  Co.  4  How.  278 ;  Wortman  v.  Wortman,  17  Abb.  66  ; 
Irving  Savings  Institution  v.  Hardman,  17  Abb.  67,  note^  ;  and  the  affidavit 
should  mention  the  name  of  the  State  in  which  the  defendants  are  incorpo- 
rated (1  Barb.  Gh.  Pr.  96). 

d,  Sobd.  3. — ^When  the  application  is  under  subd.  2,  the  affidavit  besides^ 
showing  the  existence  of  a  cause*  of  action,  and  that  the  defendant  cannot 
after  due  diligence  be  found  within  the  State,  must  also  show  that  being  a 
resident  of  the  State,  the  defendant  has  departed  therefrom  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  the  summons,  or  keeps  him- 
self concealed  therein  with  a  like  intent  (Towsley  v.  McDonald^  82  Barb.  604 ; 
CoWns  V.  Bya/n,  82  Barb.  647;  Boehe  v.  Ward,  7  How.  416).  To  establish  an 
intent  to  definaud  creditors,  the  affidavit  must  ^ow  defendant  to  have  prop- 
erty, of  which  he  is  about  to  make  a  fraudulent  or  iUegal  disposition,  or 
which  he  unjustly  refuses  to  apply  to  the  payment  of  bis  debts,  or  has 
secreted  or  removed,  or  Is  about  to  secrete  or  remove,  or  has  fraudulently 
encumbered  (id,)  And  to  authorize  an  order  on  the  ground  of  defendant's 
departure  from  the  State  with  an  intent  to  avoid  service,  the  affidavit  must 
funiish  proof  of  such  intent  {id,) 

e,  tabd.  3. — ^It  is  not  sufficient  to  aUege  that  defendant  has  ^'  property^ 
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within  the  State  of  New  York,  as  deponent  has  been  informed  and  believes  ^ 
{EoerUon  v.  Thomas ^  5  How.  46).  Property  temporarily  brought  into  the 
State,  as  a  team  merely  to  remove  lumber,  is  not  sufficient  {HaigM  y.  Hiuiei^ 
5  Abb.  170). 

a.  Subd.  6. — ^In  an  action  of  foreclosure  it  is  sufficient  to  show  that  the  de^ 
fendant  upon  whom  service  is  to  be  made  can  not  after  due  diligence  be 
found  in  the  State ;  it  need  not  be  shown  that  he  is  a  non-resident  {Barnard 
Y.  Heydrick^  2  Abb.  N.  8.  47).  The  fact  of  non-residence  is  of  no  importance, 
except  as  it  t^nds  to  establish  the  fact  that  the  defendant  is  not  within  the 
State  (Peek  v.  Cool,  41  Barb.  649). 

h.  The  affidavit. — An  affidavit  to  obtain  an  order  for  service  of  a  sum- 
mons by  publieation  may  be  made  by  the  plaintiff  ( Waffle  v.  Ooble^  58  Barb. 
517 ;  85  How.  856).  Its  being  wrongly  entitled  will  not  affect  the  regularity 
of  the  order  Ba/mard  v.  Meydrick.  %  Abb.  K.  S.  47).  It  must  show  the  resi- 
dence of  the  defendant,  or  that  it  is  neither  known  to  the  plaintiff,  nor  can  with 
reasonable  diligence  be  ascertained  by  him  {Hyatt  v.  Wa^enAgM^  18  How. 
^8 ;  Cook  V.  Farrm,  84  Barb.  96 ;  12  Abb.  869 ;  11  id,  40).  An  affidavit 
which  stated  ^^  that  G.  D.  and  J.  D.  reside  in  the  State  of  California,  but  their 
present  place  of  residence  therein  deponent  is  unable  to  state,^*  is  not  suffi- 
cient ;  it  does  not  show  that  the  residence  conld  not  be  ascertained  ^  with  rea- 
sonable diligence"  {Cook  v.  Fa/rren,  84  Barb.  96 ;  12  Abb.  859;  11  id.  40).  An 
affidavit  showing  that  the  defendant  is  a  resident  of  the  State,  and  that  depo- 
nent is  informed  he  is  absent  from  the  State,  and  that  he  believes  he  is  absent 
for  the  purpose  of  defrauding  his  creditors,  without  showiog  grounds  for  that 
belief,  is  insufficient,  and  an  order  granted  on  such  an  affidavit  ii  irregular,  and 
it  and  all  subsequent  proceedings  will  be  set  aside  on  motion  (  Warren  v.  Tiffa- 
ny,  9  Abb.  66 ;  17  How.  106).  But  an  affidavit  on  information  and  belief  of 
the  non-residence  of  the  defendant  was  held  sufficient  {Van  Wyek  v.  Hardy  ^  11 
Abb.  474 ;  20  How.  222). 

e.  Form  of  summons. — ^Where  the  service  is  by  publication,  the  sum- 
mons need  not  mention  the  name  of  this  State  in  designating  the  place  where 
it  has  been  or  will  be  ffied  {Cook  v.  KeUey,  19  N.  Y.  412 ;  8  Abb.  177).  The 
publication  of  a  summons  against  a  non-resident  is  good  where  the  only  state- 
ment of  the  place  where  it  has  been  filed  is  contained  in  a  note  appended  to 
the  copy  of  the  summons  declaring  that  it  *^has  been  ffied  in  said  clerk's 
office  ;^^  the  summons  itself  immediately  preceding,  stating  the  city  and  county 
where  such  clerk^s  office  is  situate  {id.)  And  where  the  summons  was  dated 
at  "  New  York,"  and  stated  that  the  complaint  was  ffied  in  the  clerk's  office 
of  the  city  of  New  York^  and  required  the  copy  answer  to  be  served  at  **18 
Chambers  street,  in  the  city  of  New  York,"  but  tbe  copy  summons  published 
had  the  words  **ld  Chambers  street,"  only, — ^held  sufficient  {Van  Wyek  ▼. 
Hardy,  11  Abb.  478;  20  How.  222). 

d.  The  order. — ^The  order  for  publication  should  recite  the  summons  in 
the  action,  or  refer  to  it  as  being  annexed,  that  it  may  appear  that  there  was 
a  summons,  and  for  the  purpose  of  identifying  it  {Bawaon  v.  Corbin^  8  How. 
416 ;  Vemam  v.  Holbrooke  5  id^.  8 ;  Evertson  v.  Thomas^  5  id.  46).  It  need  not 
recite  the  facts  which  entitle  the  plaintiff  to  the  order  {Barnard  v.  Heydrieky 
ii  Abb.  N.  S.  47).  An  order  which  does  not  direct  copies  of  the  summons  and 
complaint  to  be  mailed  is  void  {Towsley  v.  McDofialdj  82  Barb.  609;  Warren 
V.  Tiffany,  9  Abb.  66 ;  17  How.  106),  and  wherever  a  service  by  mail  is 
proper,  if  the  order  omit  to  direct  such  service,  it  will  be  void  {id,)  An  order 
which  directed  merely  that  ^*  a  copy  of  the  summons  and  complaint  be  depos- 
ited in  the  post-office,  addressed  to  the  defendant,"  held  insufficient  {Hyatt  v. 
Wegenright,  18  How.  248).  It  ought  to  have  directed  the  deposit  ^'forthtnth^'^ 
and  that  the  summons  and  complaint  should  be  directed  to  the  defendant  at 
his  residence,  naming  it,  if  known  {id.)  Properly  the  order  should  be  ffied, 
before  the  jpapers  are  deposited  in  the  mail,  but  an  omission  to  ffie  the  order 
may  be  rectified  at  any  time  by  filing  the  order  nunc  p70  tune  {Barnard  v. 
Heydriek,  2  Abb.  N.  S.  48 ;  8illick  v.  Heydrick,  id.  57). 
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a.  AffldavltA  to  be  llled. — ^The  affidavits  on  which  the  order  is  obtained 
sbonld  be  left  with  the  judge,  or  ffied  within  fiye  days  ( Vemam  y.  HoWrook^  5 
How.  8 ;  Rnle  4).    Bat  they  may  be  ordered  to  be 'filed  nunc  pro  tunc  (id.) 

&.  Deposit  in  post-offiee. — ^A  copy  of  the  summons  and  complaint  is 
to  be  d^^potited  forthwith  in  the  poet-omce ;  and  where  the  order  for  publica- 
tion was  made  on  the  ^th  of  October,  and  the  copy  summons,  &c.,  was  not 
deposited  until  the  9th  of  November  following,  it  was  held  not  to  be  a  deposit 
forthwith,  and  that  a  judgment  subeequently  entered  on  default  of  the  defend- 
ant to  answer  was  irregular  (Back  y.  Orvssell,  2  Abb.  886).  Where  the  order 
\ras  made  on  the  18th,  and  the  deposit  made  on  the  22d  of  the  same  month, 
held  regular  (VanWyck  y.  Bardy,  11  Abb.  474;  20  How.  222),  the  delay  being 
accounted  for.  Forthwith  means  '^reasonable  dispatch"  (id,)  Postage  to  be 
prepaid,  $  411,  poit, 

e,  Pablleatloii. — ^The  complaint  need  not  be  published  (Anon.  1  Code 
Reu.  102;  8  How.  293) ;  a  publication  of  the  summons  for  seventy  days  held 
to  be  a  publication  for  ten  weeks  (Ths  People  v.  Graf/,10  Abb.  468) ;  a  publi- 
cation for  thirty-nine  days,  held  a  publication  for  six  weeks  (Oleott  v.  R<mn»on, 
21  N.  Y.  150;  and  see  §  425). 

d  As  to  notices  required  to  be  published  in  Hamilton  county,  see  Laws 
1860,  ch.  297 ;  id,  ch.  95 ;  Laws  1866,  ch.  690 ;  Laws  1867,  ch.  162. 

e.  Filing  complaint* — It  has  been  held  that  the  service  by  publication 
IB  insufficient,  unless  the  complaint  be  filed  hefore  publication,  and  that  the 
smnmons  as  published  mtut  state  the  time  and  place  of  filing.  A  judgment 
entered  upon  a  service  thus  defective  is  a  nullity  (Kendall  v.  WaMurUy  14 
How.  880 ;  TUus  v.  Bdyea,  16  id.  871 ;  8  Abb.  177).  But  in  Waffle  v.  G(Me, 
58  Barb.  517,  it  was  held  that  filing  the  complaint  was  not  necessary  to  the 
legulaiity  of  the  judgment,  where  after  the  order  for  publication  the  sum- 
mons was  personally  served  out  of  the  State. 

/.  Where  the  complaint  was  filed  on  the  22d  of  September,  and  the  sum- 
mons, dated  and  published  on  the  28d  of  September,  stated,  the  complaint 
has  tJu»  day  been  ffled, — held  to  be  a  sufficient  compliance  with  the  statute 
{Jaequenon  v.  Van  Erben,  2  Abb.  815). 

g.  Judgment. — Where,  after  an  order  for  service  by  publication,  judg- 
ment was  entered,  and  it  appeared  on  the  face  of  the  reconl  that  there  had 
not  been  a  six  weeks*  publication  of  the  summons,  and  there  was  no  proof  of 
a  deposit  of  copies  or  the  summons  and  complaint  in  the  post-office,  nor  of 
personal  service  out  of  the  State,  nor  did  the  record  contam  the  affidavit  on 
which  the  order  for  service  was  granted, — ^held  that  the  record  did  not  show 
jurisdiction  of  the  person,  and  the  judgment  was  set  aside  (HaUett  v.  IHghterSy 
18  How.  48).  See  note  to  section  246,  poet.  A  judgment  obtained  on  a  service 
by  publication  has  no  binding  force  tn  personaniy  and  cannot  be  sued  upon 
(Kane  v.  Cook,  8  CaL  R  449 ;  Force  v.  Oower,  28  How.  294 ;  Fiske  v.  Anderson, 
88  Barb.  71 ;  12  Abb.  8).    See  Rnle  25,  Supreme  Court. 

A.  Admittiny  defendant  to  defend  after  judgment  does  not  open 
the  judgment,  nor  stay  the  proceedings  upon  the  execution  (Carswell  v.  NiviUe, 
12  How.  445).  As  to  terms  upon  which  admitted,  see  HartweU  v.  White,  9 
Paige,  86a 

§  136.  (Am'd  1849,  1851,  1866).  Joint  cmd  several  debtors — 
Partners. 

Where  the  action  is  against  two  or  more  defendants,  and  the 
Bnmmons  is  served  on  one  or  more  of  them,  but  not  on  all  of  them, 
the  plaintiff  may  proceed  as  follows : — 

1.  If  the  action  be  against  defendants  jointly  indebted  upon 
contract,  he  may  proceed  against  the  defendant  served,  unless 
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the  court  otherwise  direct,  and  if  he  recover  judgment,  it  may  be 
entered  against  all  the  defendants  tiius  jointly  indebted,  so  far 
only  as  that  it  may  be  enforced  against  the  joint  property  of  all, 
and  the  separate  property  of  the  defendants  served,  and  if  they 
are  subject  to  arrest,  against  the  persons  of  the  defendants  served ; 
or, 

2.  If  the  action  be  against  defendants  severally  liable,  he  may 
proceed  against  the  defendants  served  in  the  same  manner  as  if 
they  were  the  only  defendants. 

8.  If  all  the  defendants  have  been  served,  judgment  may  be 
taken  against  any  or  either  of  them  severally,  when  the  plaintiff 
would  be  entitled  to  judgment  against  such  defendant  or  defend- 
ants, if  the  action  had  been  against  them,  or  any  of  them  alone. 

4.  If  the  name  of  one  or  more  partners  shall,  for  any  cause, 
have  been  omitted  in  any  action  in  which  judgment  shall  have 
passed  against  the  defendants  named  in  the  summons,  and  such 
omission  shall  not  have  been  pleaded  in  such  action,  the  plaintiff,  in 
case  the  judgment  therein  shall  remain  misatisfied,  may  by  action 
recover  of  such  partner  separately,  upon  proving  his  joint  liability, 
notwithstanding  he  may  not  have  been  named  in  the  original*  ac- 
tion ;  but  the  plaintiff  shall  have  satisfaction  of  only  one  judgment 
rendered  for  the  same  cause  of  action. 

a:  Where  in  an  action  against  two  defendants,  as  joint  debtors,  the  sam- 
mons  is  served  on  one  only,  who  appears,  no  appearance  beinff  entered  for  the 
other  defendant,  judgment  should  he  entered  against  both  d^endants  (N,  B*h 
of  Ky,  V.  Wright^  5  Rob.  604 ;  Stannard  v.  Mattiee^  7  How.  48 ;  Lah^  r. 
Kingon,  18  Abb.  192;  see  Braum  v.  RichardiKm^  4  Rob.  608) ;  and  it  would  in 
such  a  case  be  irregular  to  enter  the  judgment  against  the  defendant  served 
only  {Nilei  v.  Battershall,  2  Rob.  146).  But  sudi  a  judgment  is  a  judgment 
in  form  only,  as  against  the  defendants  not  served  with  process  (FoUar  v. 
Woody  1  Abb.  K.  S.  150 ;  80  How.  284).  After  such  a  judgment,  a  second  ac- 
tion may  be  brought  against  both  defendants,  alleging  the  recovery  of  the 
judgment,  serving  process  on  the  defendant  not  before  served  and  a  judgment 
taken  ag^nst  him  (Dean  v.  JBldridge^  29  How.  218 ;  see  Johnton  v.  Smithy  23 
How.  444 ;  BetU  v.  EiUman,  15  Abb.  184 ;  Benson  v.  Paine,  9  Abb.  28). 

5.  Heirs. — The  several  heirs  of  a  person  deceased^  although  tiiey  must  be 
sued  in  one  action  for  the  debts  of  the  ancestor  to  the  extent  of  the  real  estate 
descended,  are  not  such  joint  debtors  as  that  on  a  service  on  one  a  judgment 
in  form  can  be  entered  against  the  others  {Kellogg  v.  Olnutead,  6  How.  487). 

c.  Partners. — ^^  Defendants  severally  liable,"  in  sub.  2,  construed  as 
meaning  defendants  liable  separately  from  the  defendants  not  served,  though 
jointly  as  respects  each  other ;  so  that  in  an  action  against  three  persons,  as 
partners,  one  not  being  served  with  the  summons,  nor  appearing,  the  plaintiff 
IS  entitled  to  judgment  against  the  other  two,  upon  evidence  that  they  alone 
constitute  the  partnership  (Pruyn  v.  Blacky  21  IM.  Y.  800).  In  such  a  case  to 
entitle  the  plaintiff  to  a  judgment  u^inst  the  defendant  not  served,  it  must 
be  shown  he  was  a  partner  (CrandauY.  Beachj  7  How.  271). 

d.  When  one  partner  colludes  with  a  creditor  of  the  firm  without  the 
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knowledge  of  his  co-partner,  to  have  a  judgment  rendered  against  the  property 
of  the  finn,  by  a  service  on  such  colluding  partner  alone,  the  court  will,  on 
motion  of  the  partner  who  has  been  deceiv^,  open  the  judgment  {Orimeold  v. 
Cf-rmDold^  14  How.  446 ;  Eoer»on  y:  (hihrman^  10  id.  801) ;  and  where  the  ser- 
vice was  on  one  defendant  only,  who  made  default,  and  judgment  was  entered 
in  form  against  all,  the  court  subsequently,  upon  the  application  of  the  defend- 
ant not  served,  permitted  him  to  come  in  and  defend  {Ford  t.  WhUridge,  9 
A.bb.416). 

a.  In  an  action  on  contract  against  two  defendants  as  partners,  if  the  com- 
plaint is  served  on  one  only,  the  other  may  appear  voluntarily  ( WeUiTigtan  v. 
CloMrn,  9  Abb.  175 ;  18  How.  10 ;  see  Waterbury  Leather  Co.  v.  Krause^  9  Abb. 
175,  n.) 

See  notes  to  sections  130,  289,  391,  374  and  875. 

§  1S7«   When  service  complete. 

In  the  cases  mentioned  in  section  135,  the  service  of  the  sum- 
TDons  shall  be  deemed  complete  at  the  expiration  of  the  time 
prescribed  by  the  order  for  publication. 

h.  Where  an  order  for  publication  has  been  made,  and  the  defendant  is 
personally  served  with  summons  out  of  the  State,  he  has  twenty  days'  time  to 
answer,  from  the  day  of  the  personal  service  out  of  the  State  (Dyhers  v. 
Woodward^  7  How.  818,  approved  G.  G.  Barnard,  J. ;  Sherman  v.  Strakosh, 
Transcript,  8  March,  1865;  see  contra  Tomlinson  v.  Van  Vechten,  6  How.  199; 
AhrahamB-y,  JHUcheU^  8  Abb.  133).  Where  the  summons  has  been  published, 
the  time  to  answer  does  not  commence  to  run  until  the  completion  of  the  six 
weeks  of  publication  (liichardwn  v.  Bates,  38  How.  516 ;  Brod  v.  Eeyman,  8 
Abb.  K.  a  896). 

e.  After  commencing  to  publish  the  summons,  the  defendants  served  a  no- 
tice of  appearance,  and  demanded  a  copy  of  the  complaint;  plaintiffs,  within 
twenty  days  after  such  demand,  and  without  servmg  any  copy  complaint, 
and  giving  notice  to  the  defendants,  entered  iudgment,  as  for  want  of  an 
answer,  hdd  irregular  {DotonerY,  MeUen,  50  Barb.  333). 

§  188.  (Am'd  1851.)  Proof  of  Service. 

Proof  of  the  service  of  the  snmmons  and  of  the  complaint  or 
notice,  if  any,  accompanying  the  same,  must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or, 

2 .  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his 
foreman,  or  principal  clerk,  showing  the  same,  and  an  affidavit  of 
a  deposit  of  a  copy  of  the  summons  in  the  post-office,  as  required 
by  law,  if  the  same  shall  have  been  deposited  ;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service  otherwise  than  by  publication,  the  certificate, 
affidavit,  or  admission,  must  state  the  time  and  place  of  the  ser- 
vice. 

d,  nieriflTf  certificate* — ^Where  the  proof  of  service  is  the  sheriff's 
certificate,  it  should  state  or  refer  to  the  name  of  the  cause,  and  that  the  sum- 
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moDB  senred  by  him  was  in  that  cause  \  and  where  a  sheriff's  certificate  stated 
that  he  senred  on  the  defendant  a  copy  of  a  summons  and  complaint,  but  it 
did  not  appear  that  it  was  the  summons  and  complaint  in  the  action  then  be- 
fore the  court,  it  was  held  not  sufficient  proof  of  service  (LUehfiM  v.  Burwell^ 
5  How.  341).  The  certificate  of  a  sheriff  of  a  county  in  another  State  is  of  no 
greater  effect  in  this  State  than  the  certificate  of  a  private  individual.  He 
should  make  affidavit  of  the  service  as  any  other  individual  would  be  required 
to  do  {Thurston  v.  King,  1  Abb.  126;  Marrell  v.  Kimball,  4  id.  352).  Where 
a  sheriff  serves  the  summons  out  of  his  own  county,  the  proof  of  service  must 
be  by  affidavit  {Fa/rmer*i  Loan  Co.  v.  Dickson^  9  Abb.  01 ;  17  How.  477).  A 
certificate  signed  **  J.  C.  Butler,  under-sheriff,''  was  held  to  be  no  proof  of  ser- 
vice. The  return  of  a  deputy-sherifi'  in  his  own  name  is  a  nullity ;  the  return 
should  be  in  the  name  of  the  sheriff  {Joyce  y.  Joyee^  5  Cal.  R.  449).  A  sheriff's 
certificate  of  the  service  of  a  summons  does  not  lose  its  force  by  lapse  of  time, 
or  by  bein^  previously  used  for  any  other  purpose ;  'and  although  it  may  have 
been  used  m  reference  to  a  judgment  which  is  afterwards  vacated,  it  continues 
to  be  proof  of  the  service,  and  may  be  used  on  a  subsequent  application  for 
judgment  {Brien  v.  Casey ^  2  Abb.  410). 

<z.  YThere  the  proof  of  service  is  defective,  it  may  be  supplied  and  filed  nunc 
pro  tunc  {Farmer^s  Loan  Co.  v.  Dickaon,  supra). 

h.  Disputing  Uie  Service. — ^The  return  of  a  sheriff,  or  an  affidavit 
of  a  person  acting  in  his  place,  or  the  affidavit  of  any  other  person,  of  the 
service  of  a  summons,  is  not  conclusive  upon  the  defendant ;  he  may  dis- 
prove such  alleged  service,  on  motion  to  set  the  proceedings  aside  (Van 
Hensselaer Y.  Qhadwiek,  7 How.  297;  Uttt^liY,  BurweUy  5  irf.  841 ;  W(uUsy. 
Lott,  15  id.  567,  and  see  BuUdey  v.  BuJJcleyy  6  Abb.  307 ;  MouUon  v.  de  ma 
Carty,  6  Rob.  470).  Where,  on  a  motion  to  set  aside  a  judgment  taken  for 
want  of  an  answer  on  the  ground  of  a  defect  in  the  service  of  the  summons, 
it  appears  that  the  defendant  had  improperly  endeavored  to  avoid  service  of 
the  summons,  the  judgment  will  not  oe  set  aside  unless  on  satisfactory  evi- 
dence that  the  summons  had  not  come  to  the  defendant's  knowledge  {South- 
weU  V.  Marryatt,  1  Abb.  218).  Nor  will  the  court  set  aside  a  judgment  for 
non-service  of  the  summons,  when  it  >  appears  that  although  the  defendant 
knew  service  had  been  erroneously  made  on  his  foreman  for  him,  and  that 
the  plaintiff  was  proceeding  on  such  service  as  a  regular  service,  yet  did  not 
make  his  motion  to  set  aside  until  supplementary  proceedings  were  resorted 
to  {HiUon  V.  Thurston,  ib,  818).  The  objection  that  a  summons  was  not  prop- 
erly served  is  not  available  in  an  answer  or  demurrer ;  the  remedy  is  by  mo- 
tion to  set  aside  the  service  and  proceedings  thereon  as  irregular  {NorrU  v. 
Hope  Mut  Ins,  Comp,  8  Barb.  541).  Proof  of  service  on  conmcting  affidavits 
(see  Hunter  v.  Lester,  10  Abb.  260). 

c.  Publleation,  lioiiv  proved. — In  case  of  publication  the  affidavit 
is  to  be  made  by  the  printer,  his  foreman  or  principal  clerk ;  but  it  seems  if 
the  affidavit  is  made  by  the  publisher  of  the  paper  it  is  sufficient  {Bunce  v. 
Keed,  16  Barb.  850). 

d.  Defendant's  admission. — ^Where  the  proof  of  service  is  an  admis- 
sion by  the  defendant,  the  admission  must  be  verified  and  identified,  so  as  to 
satisfy  the  court  that  the  admission  is  indeed  dsned  by  the  defendant,  or 
with  bis  assent  (2  Hill,  869 ;  LiteJ^flM  v.  Burweu,  5  How.  842 ;  Be  Gibson, 
5  English's  [Ark.]  R.  572 ;  Welch  v.  Walher,  4  Porter,  120  ;  Noruiood  v.  RiddU, 
9  id,  426).  An  admission  of  service  of  the  summons  and  complaint,  not  stat- 
ing the  mode  in  which  the  service  was  made,  is  not  sufficient.  The  admis- 
sion must  state  that  the  service  was  personal,  by  the  delivery  of  a  copy  there- 
of to  him  {Bead  v.  French,  28  K  Y.  285). 

e.  Fees  for  serrlng  summons. — ^For  serving  a  summons  the  sheriff 
is  entitled  to  fifty  cents  for  each  defendant  served.  He  is  also  entitled  to  six 
cents  per  mile  for  going  only,  to  be  computed  from  the  court-house.  But  this 
fee  only  applies  to  the  process  itself,  and  not  to  the  number  of  defendants 
named,  or  who  may  be  served.    But  one  travel  fee  can  be  charged  on  the 
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same  process.  For  the  certificate  required  by  section  188,  no  compensation 
is  proyided  by  that  name,  *  *  ♦  but  it  may  be  regarded  as  a  substitute  for  a 
retam,  and  the  officer  entitled  to  the  fee  allowed  for  such  service  (12  1-2 
cents)  {Benicdieb  y.  Warriner^  14  How.  570). 

a.  No  fee  for  serving  the  summons  and  complaint  is  taxable,  unless  the 
service  be  made  by  the  sheriff;  and  then  it  is  taxable  as  a  sheriff ^s  fee 
(  Whipple  V.  Williams,  4  How.  80).  But  where  the  service  is  by  any  person 
other  than  the  sheriff,  then  nothing  more  can  be  allowed  than  a  reasonable  com- 
pensation for  the  labor  in  making  the  service ;  there  can  be  no  allowance  for 
coTutructive  traveling,  and  the  affidavit  should  show  the  reasonableness  of  the 
charge.  Thus,  where  $65  were  charged  for  the  service  of  the  summons  on 
forty-two  defendants,  by  a  person  not  the  sheriff,  the  charge  being  in  amount 
equal  to  what  would  have  been  the  legal  fees  of  the  sherm  for  such  services 
— ^the  affidavit  in  respect  to  this  item  stated  the  expenses  for  services  on  said 
defendants  were  necessarily  incurred,  according  to  the  registry  kept  by  depo- 
nent, and  according  to  his  best  knowledge  and  belief, — the  charge  was  dis- 
allowed {Case  V.  Price,  17  How.  848). 

See  note  to  section  184,  and  Rule  18. 

§  139.  (Am'd  1851.)  JurisdicHon.    Ajjpearance. 

From  the  time  of  the  service  of  the  summons  in  a  civil  ac- 
tion, or  the  allowance  of  a  provisional  remedy,  the  court  is 
deemed  to  have  acquired  jurisdiction,  and  to  have  control  of 
all  the  subsequent  proceedings.  A  voluntary  appearance  of  a 
defendant  is  equivalent  to  personal  service  of  the  summons  upon 
him. 

5.  Effect  of  appearance. — ^A  defendant  may  appear  at  any  time 
before  judgment  is  actually  entered  (JJtibott  v.  Smith,  8  How.  463 ;  Baxter^  v. 
Arnold,  9  How.  447).  A  voluntary  and  general  appearance,  besides  being 
equivalent  to  a  personal  service  of  the  summons,  is  a  waiver  of  all  defects  in 
the  summons  or  previous  proceedings  (see  Wdib  v.  Mott,  6  How.  440 ;  Diss  v. 
Palmer,  5  ib.  233;  Dole  v.  MarUey,  11  ib.  138 ;  and  notes  to  sections  128  and 
129 ;  Hyde  v.  Patterson,  1  Abb.  248 ;  Bierce  v.  Smith,  2  id,  411).  It  does  not 
authorize  a  judgment  for  want  of  an  answer  without  proof  of  due  service 
(M(aeomber  v.  Ti&  Mayor,  17  Abb.  86).  Where  the  defects  in  the  summons  or 
proceedings,  prior  to  appearance,  are  not  made  apparent  until  after  the  notice 
of  appearance  is  served,  then  the  appearance  is  no  waiver  {Voorhies  v.  JSeho- 
Jidd,  7  How.  51 ;  Shafer  v.  Hwmphrey,  \^  id.  564).  An  appearance  by  put*- 
ting  in  an  answer  protesting  against  the  jurisdiction  is  not  such  an  appearance 
as  waives  the  objection  to  the  jurisdiction  {Sullivan  v.  Frazee,  4  Kob.  616 ; 
Mahaney  v.  Penman,  1  Abb.  34 ;  4  Duer,  608 ;  Hewitt  v.  HoweU,  8  How.  347). 

e,  Toluntary  appearance. — ^It  is  never  the  case  in  any  court  that  a 
party  uninvited  or  unwelcome  could  intrude  himself  upon  the  court  and  the 
plaintiff,  unless  he  had  some  right  to  protect  which  rendered  such  appearance 
necessary ;  and  where  one  of  several  persons  named  as  defendants  in  the 
summons,  but  on  whom  no  oopy  had  been  served,  gave  a  notice  of  appear- 
ance and  demanded  a  copy  of  the  complaint,  and  no  copy  of  complaint  being 
served,  moved  to  dismiss  the  action,  it  was  held  he  had  no  right  to  appear, 
or  move  for  a  dismissal  of  the  action  (Traey  v.  Beynolds,  7  How.  827) ;  but 
the  superior  court  has  held  that  a  person  named  as  defendant  and  against 
whom  a  judgment  is  prayed,  but  on  whom  no  summons  has  been  served,  has 
a  right  to  appear  and  answer  (Higgins  v,  BochweH^  2  Duer,  050).  See  note  to 
f  186,  ante  p.  140  c. 
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§  140.  (Am'd  1849, 1862.)    Forms  of  pleading^ 

All  the  forms  of  pleading  heretofore  existing  are  abolished ; 
and,  hereafter,  the  forms  of  pleading  in  civil  actions  in  courts  of 
record,  and  the  rules  by  which  the  suflSciency  of  the  pleadings  is 
to  be  determined,  are  those  prescribed  by  this  act. 

a.  Homr  llir  rulef  dehors  the  cdde  apply. — All  forms  and  rules 
of  pleading  are  abolished,  and  the  rules  for  testing  the  sufSciency  of  a  plead- 
ing are  those  prescribed  by  the  code  (Boyce  v.  Braton,  3  How.  890 ;  Qumtard 
T.  NetDtoUy  5  Bob.  72).  But  the^  prior  practice  and  forms  of  pleading  are 
abolished  only  in  a  qualified  manner  (§  A71.  post).  There  is  no  inconsistency 
or  repugnancy  in  applying  the  provisions  reierred  to  from  the  reyised  statutes* 
under  the  code.  It,  therefore,  remains  in  force  (B^k  of  Genesee  v.  Patehin  B*ky 
18  N.  Y.  814 ;  SUms  v.  West.  Trans,  Co,  80  N.  Y.  240 ;  The  Pari  B'h  v.  Tilt4m^ 
15  Abb.  884).  Bo  do  the  provisions  of  2  B.  S.  482,  §  10,  relative  to  the  form 
of  declaring  for  statute  penalties  {The  People  v.  Bmnett^  5  Abb.  884).  That 
pleadings  in  actions  against  corporations  are  unaffected  by  the  code  (see 
B^h  of  Waterville  v.  Belteer,  18  How.  272 ;  Johnaon  v.  Eemp^  11  id.  186 ;  Union 
Mut,  Ins.  Co.  v.  Osgoody  1  Duer,  707). 

h.  Election  of  eause  of  action. — The  code  has  not  changed  the 
common  law  rule  that  one  may  waive  the  tort  and  sue  on  the  contract  {Hinde 
v.  Tweddle,  7  How.  278;  and  see  8  id.  878 ;  12  id,  581 ;  4  Barb.  86;  16  Barb. 
688).  And  where  vendees  have  bet-n  guilty  of  a  fraud  upon  a  purchase  of 
goods  on  credit,  the  vendor  may,  without  waiting  until  the  period  of  credit 
has  expired,  reclaim  the  goods,  or  he  may  waive  the  tort  and  recover  the  jalue 

« 

'*  <;.  2  B.  8. 458,  §  8. — ^In  suits  brought  by  or  against  a  corporation,  created 
by  any  statute  of  this  State,  it  shall  not  be  necessary  to  prove,  on  the  trial,  the 
existence  of  such  corporation,  unless  the  defendant  shall  have  pleaded  that 
the  plaintiff  is  not  a  corporation  (Laws  1864,  ch.  422). 
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(Kayter  t.  Sichfl^  84  Barb.  84;  Wiffand  y.  Sichel,  8  Eeyes,  120;  and  see  Both 
▼.  Palmtr^  27  Barb.  652;  and  10  Abb.  206;  87  Barb.  270);  and  so  of  goods 
tortioasly  taken  {Hmry  y.  Martiny  8  E.  D.  Smith,  71).  Whether  or  not  the 
tort  is  waiyed  must  be  determined  by  the  facts  stated  in  the  complaint 
(Chamhm  y.  Lewii^  2  Hilton,  591 ;  10  Abb.  206 ;  and  see  Edick  y.  0»7»,  10 
Barb.  445). 

a.  A  mortgage  creditor  can,  in  the  lifetime  of  the  mortgagor,  either  sue 
upon  Ihe  bond,  or  foreclose  the  mortgage ;  and  he  has  the  right,  after  the 
death  of  the  mortgagor,  at  his  option  eiuier  to  sue  the  heirs  of  the  mortgagor 
upon  the  bond,  or  to  foreclose  the  mortgage  {Bootetdt  y.  Citrpenter^  28  Barb. 
428) ;  so,  too,  an  executor  can  maintain  an  action,  either  in  his  own  name  or 
as  executor,  upon  a  note  giyen  to  him  as  executor  for  a  debt  due  the  testator 
at  the  time  of  his  decease  (Merritt  y.  Seaman,  6  N.Y.  168 ;  and  see  Eagle  y. 
Foit,  28  Barb.  473). 

2^.  There  is  no  authority  for  extending  the  right  of  election  of  actions  so 
&r  as  to  try,  under  the  form  of  an  action  for  money  had  and  receiyed,  a  right 
or  claim  to  real  estate  or  to  its  possession,  or  to  the  rents  and  profits  (Carpen- 
ter V.  StiUwdl,  8  Abb.  460;  and  see  15  East,  818;  2  C.  &  M.  405).  Although 
the  forms  of  action  are  all  merged  in  one,  yet  form  of  action  must  not  be  con- 
founded with  eauie  of  action.  The  same  state  of  facts  may,  by  being  differ- 
ently stated,  constitute  different  causes  of  action ;  and  a  skillrul  adaptation  of 
the  facts,  so  as  to  constitute  this  or  that  cause  of  action,  will  sometimes  de- 
termine the  plaintifl's  right  to  recoyer  (see  Van  Leuten  y.  Lyhe^  1  N.Y.  615 ; 
Fiah  y.  Ferru,  5  Buer,  40;  JScketein  y.  Frank,  1  Daly,  884;  and  see  81  How. 
481). 

e.  It  is  said  that  a  plaintiff  cannot  by  yarying  his  remedy  [form  of  action] 
change  the  le^l  rights  of  the  defendant.  *  *  *  *  Where  the  substantial 
ground  of  acticm  rests  on  promises,  the  plaintiff  cannot,  by  changing  the  form 
of  action,  make  one  liable  who  would  not  haye  been  liable  on  the  promise 
{Campbell  y.  Perhim,  8  N.  Y.  440,  441).  And  a«ram,  *Mt  is  a  well-settled  rule 
that  a  matter  arising  ex  contractu,  tiiough  infected  with  fraud,  cannot  be 
changed  into  a  tort,  in  order  to  charge  the  infant  [the  defendant]  by  a  change 
in  the  remedy''  (The  People  y.  KendaU,  25  Wend.  800;  and  see  Hunger  y. 
Hum,  28  Barb.  70).  The  yendor,  on  repudiating  a  contract  of  sale,  for  fraud 
of  the  purchaser,  may  sue  either  in  contract  or  in  tort  (Both  y.  Palmer,  27 
Barb.  652) ;  and  in  his  complaint,  instead  of  setting  out  all  the  facts,  he  may 
daim  for  goods  sold  and  deliyered,  leaying  the  facts  of  the  transaction  to  lie 
introduced  at  the  trial  (8  Ee^es,  120) ;  where  defendant  had  sold  goods  as 
plaintiff's  agent,  had  misapplied  the  proceeds  and  refused  to  account, — ^held 
that  plaintub  might  elect  either  to  sue  on  the  contract  for  refosinff  to  account, 
or  for  the  breach  of  duty,  and  conyersion  of  the  money  and  goods  (Bidder  y. 
Whitloek,  12  How.  208;  and  see  Chambere  y.  Lcme,  10  Abb,  206).  But  under 
the  code  there  can  be  no  embarrassment  as  to  the  form  of  action,  and  whether 
the  action  be  brought  upon  the  agreement  express  or  implied,  or  in  tort  for  the 
yiolation  of  the  duty  arising  from  the  relation  of  the  parties,  is  immaterial 
(TrttU  y.  Granger,  8  N.  Y.  119;  and  see  Scott  y.  PilUngton,  15  Abb.  280), 
This  dictum  must  be  receiyed  ydth  caution.  In  Walter  y.  Bennett,  16  N.  Y. 
2^0),  plaintiff  complained  as  for  a  tort;  on  the  trial  he  proyed  a  cause  of  ac- 
tion on  contract.  It  was  held  a  case  of  faOure  of  proof,  and  he  was  nonsuited. 
And  the  court  said,  Thefcrm  of  the  plaintiff's  action  is  ex  ddieto;  and  before 
be  can  recoyer,  he  must  show  that  defendant  committed  a  wrong  (but  see 
Gordon  y.  Moitettor,  87  N.  Y.  104).  The  same  rule  applies  to  a  counter-claim 
(Mayor  of  N,  T,  y.  Parkor  Vein  Steamship  Co.  12  Abb.  800;  21  How.  289; 
Pieer  y.  Steame,  1  Hilton,  89).  And  it  has  been  held  that  where  plaintiffs 
had  commenced  their  action  as  on  contract,  purposely  in  order  not  only  to  ob- 
tain an  attachment  affainst  the  defendant  as  a  non-resident,  but  also  to  pro- 
cure an  order  for  puUication  against  him,  and  after  haying  by  those  means 
procured  the  defoidant's  appearance,  they  should  not  be  allowed  to  amend 
the  summons  and  complaint,  to  make  the  action  in  tort  for  conyerting  plaint- 
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IfPs  goods  (Lane  v.  Beam,  19  Barb.  51).  There  is  still  a  distinction  between 
tort  and  assumpsit,  and  on  a  complaint  for  converting  a  promissory  note,  the 
plaintifT  cannot  recover  for  money  received  to  his  use  (Andretos  y.  Bond,  16 
Barb.  688 ;  and  see  note  to  §  171 ;  and  see  Mun^er  v.  Hues,  28  Barb.  79).  In 
Besa  V.  Buffalo  A  Niagofra  Falls  B.  B.  Co.  29  Barb.  891,  the  complaint  stated 
fects  capable  of  being  used  as  the  basis  of  either  one  of  two  causes  of  action, 
and  the  court  said  that  the  defendant  might  require  that  the  plaintiff  be  pot 
to  his  election  for  which  cause  of  action  he  would  prosecute  (see,  however, 
BeoU  v.  POMngtcn,  15  Abb.  280 ;  and  see  n(rte  to  §  275). 

a.  Where  money  has  been  collected  on  a  judgment  which  is  subsequently 
reversed,  the  party  aggrieved  may  resort  either  to  his  remedy  by  an  order  of 
restitution,  a  scire  facias,  or  an  action  {L(At  v.  Quieeeey,  29  Barb.  87).  And 
where  the  complaint  claimed  specific  relief  purely  equitable,  and  made  no  de- 
mand for  debt  or  damages,  and  the  proof  showed  tibe  relation  of  debtor  and 
creditor  between  the  parties,  and  that  the  real  cause  of  action  was  a  money 
demand  only,  the  court  refnsed  to  allow  the  plaintiff  an  order  to  have  the 
issues  tried  by  a  jury,  and  dismissed  the  complaint  (Craig  v.  Ryd^,  24  How. 
813). 

}>  Generally  whenever  a  man  may  have  an  action  on  a  sealed  instrument, 
he  is  bound  to  resort  to  it  ( YvuAng  v.  Preston,  4  Cranch,  289 ;  Marine  Ins.  Co, 
of  Alexandria  v.  Young,  1  id,  822).  And  at  common  law  there  was  only  one 
case  in  which,  where  there  was  a  contract  under  seal,  the  plaintiff  could 
declare  generally,  and  on  the  trial  give  his  deed  in  evidence  in  support  of  his 
claim.  That  case  was  where  there  was  a  sealed  lease,  under  which  the  leasee 
had  taken  and  held  possession.  There  the  lessor  might  elect  either  to  sue  in 
covenant  on  this  lease  (i.  e.  make  the  covenant  the  cause  of  action),  or  else 
to  sue  in  debt  for  the  rent  (i.  e.  make  t^e  use  and  occupation  the  cause  of 
action).  See  the  reason  for  this  (Qould*s  PI.  ch.  6,  part  1,  {§  11, 13) ;  and 
now  a  plaintiff  the  lessor  in  a  lease  under  seaL  may,  without  referring  to  the 
lease  in  his  complaint,  state  a  cause  of  action  lor  use  and  occupation,  and,  on 
a  denial,  may  upon  the  trial  give  the  lease  in  evidence  in  support  of  his  right 
of  action,  and  to  show  the  relation  of  landlord  and  tenant,  and  the  value  of 
the  use  and  occupation  (Ten  Eyck  v.  Boughtaling,  12  How.  528).  It  was, 
however,  a  well-settled  rule,  that  where  there  was  a  special  agreement  and  the 
plaintiff  had  performed  on  his  part,  the  law  raised  a  dn^  on  the  part  of  the 
defendant  to  pay  the  price  agreed  upon ;  and  the  plaintiff  might  count  either 
on  this  implied  assumpsit,  or  on  the  express  a^eement  (Lawes  PL  5 ;  Jewell 
V.  Schroepell,  4  Cow.  564 ;  Feeter  v.  Heath,  11  Wend.  484 ;  Mead  v.  Degolyer^ 
16  U.  687 ;  Cla/rl  v.  FtHrchUd,  22  id,  576 ;  Hurst  v.  Litchfield,  89  N.  Y.  877  ; 
7  Trans.  Ap.  179).  This  rule  is  not  changed  by  the  code,  and  the  plaintiff  may 
still,  in  such  circumstances,  rely  on  the  implied  assumpsit  (Farren  v.  Sher- 
wood, 17  N.  Y.  227 ;  Hbsleg  v.  Black,  26  How.  97 ;  28  N.  Y.  488).  But  to  sus- 
tain a  general  count  in  assumpsit  on  a  special  agreement,  the  sjpecial  agree- 
ment must  have  been  so  performed  as  to  leave  a  mere  simple  debt  or  duty 
between  the  parties  (Evans  v.  Harris,  19  Barb.  416 :  see  Atkinson  v.  CoUins,  80 
Barb.  480 ;  9  Abb.  858).  Another  instance  where  the  plaintiff  has  an  election 
of  remedy  is,  where  the  cause  of  action  originally  accrued  at  a  time  beyond  the 
term  of  limitation  prescribed  by  law  for  bringing  such  an  action,  and  the 
plaintiff  intends  to  insist  on  his  right  to  maintain  the  action  by  reason  of  a 
*^  new  or  continuing  acknowledgment  or  promise."  There  he  may  sue  on  the 
new  promise,  or  **  found  his  complaint  on  the  ori^nal  cause  of  action ;"  and 
if^  in  that  case,  an  answer  of  the  statute  of  limitations  be  interposed,  the 
plaintiff  in  avoidance  of  it  may  rely  on  the  new  or  continuing  promise  (Essel" 
styn  V.  Weeks,  12  N.  Y.  685).  The  reason  for  this  is  that  the  statute  of  limita- 
tions only  bars  the  remedy,  and  does  not  extinguish  the  cause  of  action.  Bat 
where  a  cause  of  action  has  been  extinguished  by  release  or  etherise,  and  there 
is  a  subsequent  valid  promise  to  satisfy  such  cause  of  action,  such  promise  is 
not  a  revival  of  the  onginal  cause  of  action,  but  creates  an  entirely  new  cause 
of  action ;  and  such  subsequent  promise,  and  not  the  original  cause  of  action, 
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must  be  set  out  in  the  complaint  as  the  cause  of  action  (Steams  y.  Tappiriy  5 
Daer,  299;  see  Irving  y,  Veieht,  3  M.  &  W.  90).  Where  the  original  cause  of 
action  b  modified,  it  mnat  be  sued  on  as  modified  {Holmes  y.  Eolmes,  9  N.  Y. 
528). 

a.  A  party  ii\jnied  by  means  of  an  injunction  should  proceed  on  the  under- 
taking giyen  on  the  issuance  of  the  ii^junction,  and  not  otherwise  {Hally, 
Fishery  20  Barb.  442).  And  one  at  whose  instance  a  receiyer  has  been  ap- 
pointed cannot  be  Allowed  to  prosecute  a  claim  for  which  such  receiyer  has 
already  recoyered  judgment  (Tinkham  y.  Borst^  24  How.  246). 

h.  SpllUlniT  cause  of  action. — ^There  is  no  case  or  dictum  which  re- 
quires a  party  to  join  in  one  action  seyend  distinct  causes  of  action.  The 
plaintiff  may  elect  to  sue  upon  them  separately  {PhUUps  y.  BeruJc^  16  Johns. 
136;  SeoMr  y.  Stwrgis,  16  N.  Y.  554) ;  and  it  is  no  objection  that  they  belong 
to  the  same  family  or  causes,  proyided  their  identity  is  not  the  same  {Staple. 
y.  Goodrich^  21  Barb.  817^.  An  entire  and  indiffisiUe  demand  cannot  be  split 
so  as  to  form  the  basis  oi  two  actions  (1  Salkeld,  658),  and  a  writ  of  prohibi- 
tion might  issue  to  preyent  seyeral  suits  on  one  demand ;  see  Jacob's  Law 
Diet.,  courts ;  and  if  a  party  bring  an  action  for  part  only  of  an  entire  and  in- 
diyiflible  demand,  the  judgment  m  that  action  is  a  conclusiye  bar  to  a  subse- 
quent suit  for  the  other  i>art  {Hopfy,  Meyer  Jk%  Barb.  270;  Bofneroft  y.  Win- 
spear  44  id,  209).  There  is  sometimes  a  difficulty  in  discriminating  between 
erUire  and  seyeral  demands  (21  Barb.  817).  The  distinction  between  demands 
or  rights  of  action  which  are  single  and  entire,  and  those  which  are  seyeral 
and  distinct,  is,  that  <the  former  immediately  arise  out  of  one  and  the  same 
act  or  contract,  and  the  latter  out  of  different  acts  or  contracts  (Secor  y.  Stur- 
ffisj  16  N.  Y.  648 ;  and  see  Ceuhman  y.  Bean,  2  Hilton,  841).  The  distinction 
was  pointed  out  in  PhiUips  y.  Beruk  (16  Johns.  186),  and  Steeens  y.  Lockwoad 
(18  Wend.  644).  The  question  in  PhiUips  y.  Beruk  was  whether  a  recoyery 
by  the  plaintiff  for  wors  and  labor  done  in  March,  1817,  was  a  bar  to  an- 
other claim  for  work  and  labor  done  before  that  time,  each  claim  being  for  an 
entirely  disconnected  and  distinct  piece  of  service  (Staples  y.  Goodrich^  svpra). 
In  the  case  of  moneys  lost  in  gaming  on  several  occasions,  a  separate  action 
may  be  brought  for  tiie  amount  lost  at  each  sitting  (Betts  y.  Hillman,  15  Abb. 
184).  An  attorney  suing  for  services  must  include  his  entire  demand  in  one 
action  (Beekman  v.  PlatneTj  15  Barb.  550). 

e.  In  Farrington  v.  Payne  (15  Johns.  482),  a  bed  and  bed-quilts  were  taken 
at  the  same  time  and  by  the  same  act,  and  a  recovery  in  trover  for  the  quilts 
was  held  to  be  a  bar  to  a  recoveiy  in  trover  for  the  bed.  In  Smith  y.  Jones 
(15  Johns.  229),  actions  were  brought  for  goods  sold  and  delivered,  the  plain- 
tiff in  one  claiming  to  recover  for  one  barrel  of  potatoes,  and  in  the  other  for 
two  barrels  of  potatoes,  all  sold  at  the  same  time.  The  court  held  that  the 
demand  was  entire  and  could  not  be  divided.  MUUr  v.  Coeert  (1  Wend.  487) 
was  the  case  of  a  sale  of  hay  under  a  contract,  delivered  in  parcels.  The  de- 
mand was  held  to  be  entire  and  indivisible. 

d.  In  Engluid  the  courts  have  held,  as  the  supreme  court  held  in  Guernsey 
y.  Carter  (8  Wend.  492),  that  a  tradesman's  bill,  for  a  series  of  articles  de- 
liyered  continuously,  cannot  be  split  (Bansay  v.  Wordsttorth,  86  Eng.  L.  & 
£q.  R  283 ;  18  C.  B.  825;  Wood  v.  Perry,  8  Exch.  R  442).  In  Stevens  v. 
Lodatood  (18  Wend.  644),  the  plaintiff  had  sued  on  an  account  for  property 
sold,  work  done,  and  for  rent  due,  and  on  the  trial  had  withdrawn  some  items; 
in  the  subsequent  action  for  such  items, — ^held  the  recovery  in  the  first  action 
was  a  bar.  The  reasoning  in  this  case,  and  in  Guernsey  v.  Carver,  was  dis- 
sented from  in  Seeor  y.  Sturgis  (supra).  In  Colvin  v.  Cormn  (15  Wend,  557), 
two  suits  were  brought  for  lottery  tickets  sold  the  defendant.  On  the  trial  of 
the  first  action,  the  plaintiff  had  judgment.  That  judgment  was  set  up  as  a 
bar  to  the  second  action.  On  the  trifd  it  appeared  that  the  tickets,  to  recover 
for  which  the  suits  were  brought,  were  delivered  to  the  defendant  by  two  dif- 
ferent agents  of  the  plaintiff,  at  different  offices,  at  different  times,  yet  the 
supreme  court  held  it  an  entire  contract,  and  that  the  previous  judgment  was 
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a  bar.  Jadge  Strong,  in  8ecor  y.  Bturgis  (snpra),  sajB  of  that  case  {Cohin  t. 
Corwn)^  "  It  is  manifest  it  rests  upon  no  sound  principle,  and  is  not  law/' 
Judgment  in  an  action  for  a  breach  of  one  covenant  in  a  lease,  or  other 
instmment,  is  a  bar  to  an  action  for  the  breach  of  another  covenant  in  tiie 
same  lease,  committed  before  the  first  snit  was  commenced  {Bendernagls  y. 
Ooek$^  19  Wend.  207 ;  and  see  FUik  y.  FoUey^  6  mil,  54 ;  Stuyvetant  y.  Mayor 
4(f  K  r.  11  Paige,  414;  Coggini  y.  BulmnkU,  1  E.  D.  Smith,  484;  Beach  y. 
Oramj  2  N.  Y.  86;  Mef.  Church  of  WapUld  y.  Brown,  54  Barb.  191).  A 
promissoiT  note  cannot  be  the  foundation  of  two  suits,  each  for  a  part  of  the 
note  {MUl&r  y.  0overt,  1  Wend.  487).  A  letter  written  by  defendant  to  G., 
stating  that  if  W.  will  let  a  certain  house  to  G.,  he,  defendant,  would  become 
security  for  the  rent,  and  directing  G.  to  show  the  letter  to  W.,  and  to  send 
the  pa^rs  to  him,  defendant,  for  execution, — held  to  be  a  contract  to  execute 
a  security,  and  not  to  pay  rent — ^that  the  contract  was  an  entire  one,  and  one 
recoyeiy  upon  it  was  a  bar  to  any' subsequent  action  {WaUvbary  y.  Qraham^ 
4  Sand.  220). 

a.  A  joint  cause  of  action,  vested  in  two  or  more,  cannot  be  split  up  into 
several  at  the  option  of.  those  in  whom  it  is  vested  {Co9ter  v.  JV.  T,  A  Erie 
B.  B.  Oomp,  6  Duer,  46).  The  assignee  of  part  of  a  claim  should  unite  with 
the  owners  of  the  other  part  in  an  action  for  its  recovery  (Botodoin  v.  Coleman^ 
8  Abb.  481). 

h.  Of  course  a  demand  may  be  split  with  the  consent  or  assent  of  the  de- 
fendant (Cornell  v.  Cook,  7  Oow.  810 ;  and  see  Secor  v.  Stwrgie,  16  N.  Y.  559  ; 
MUU  V.  Garrieon,  8  Keyes,  40;  Carrington  v.  Crocker,  87  N.  Y.  886) ;  and  he 
probably  consents  by  not  objecting  when  sued  by  the  owner  of  one  part  (see 
29  Barb.  120). 

c.  As  to  splitting  a  demand  by  assignment,  see  ante,  p.  92,  ^. 

d.  Where  a  party  brings  an  action  for  a  part  only  of  an  entire  demand, 
and  obtains  judgment,  he  cannot  subsequently  avail  himself  of  the  residue  of 
his  demand  by  way  of  set-off  in  an  action  against  him  by  the  opposite  party 
(MiUer  v.  Oov&rt,  1  Wend.  487).  But  although  a  party  who  has  a  claim  to 
damage  for  breach  of  a  warranty  may  insist  upon  sudi  claim  in  diminution 
of  damages  when  sued  for  the  price  of  the  article  warranted,  he  is  not  bound 
to  do  so ;  and  his  omission  to  insist  upon  such  defense  is  no  bar  to  an  action 
subsequently  brought  by  him  for  the  recovery  of  damages  (Cook  v.  Moedey,  18 
Wend.  277). 

§  141.  OomplairU. 

The  first  pleading  on  the  part  of  the  plaintiff  is  the  complaint. 

§  143*  (Am'd  1861.)    CkmhpUdnt^  whod  to  contain. 
The  complaint  shall  contain  : — 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court  in 
which  the  action  is  brought,  the  name  of  the  county  in  which 
the  plaintiff  desires  the  trial  to  be  had,  and  the  names  of  the  par- 
ties to  the  action,  plaintiff  and  defendant ; 

2.  A  plain  and  concise  statement  of  the  facts  constituting  a 
cause  of  action,  without  unnecessary  repetition  ; 

3.  A  demand  of  the  relief  to  which  the  plaintiff  supposes  him- 
self entitled.  If  the  recovery  of  money  be  demanded,  tlie  amount 
thereof  shall  be  stated. 
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Ifote  to  wbdioisian  1. 

a.  As  to  name  of  court. — ^If  no  court  is  named  either  in  the  com- 
plaint or  in  the  summons,  no  action  can  be  said  to  be  commenced  in  any  court, 
and  ternble^  the  summons  and  complaint  are  nullities  (Ward  v.  Strinffhanhy  1 
Code  Rep.  118) ;  and  under  such  circumstances  the  supreme  court  will  enter- 
tain a  motion  to  set  aside  such  a  summons  and  complaint ;  but  where  the 
name  of  the  court  is  inserted  in  the  summons,  but  not  m  the  complaint,  the 
oooit  will  dia^gard  the  omission,  and  hold  the  complaint  sufficient  (Van 
2fame0  ▼.  Fiooble,  9  How.  198;  Merrill  v.  QrmneU,  10  id,  82;  Van  BerUhuysm 
T.  Steceru,  14  id.  70). 

b,  A»  to  name  of  county  of  trial. — ^The  place  of  trial  should  be 
stated  in  the  complaint  That  determines  where  motions  are  to  be  made,  as 
well  as  where  the  trial  is  to  be  had  (Merrill  y.  QrinsieU^  10  How.  82 ;  Ebtchhiu 
T.  OroekeTy  15  id,  886).  The  statement  of  the  name  of  the  county  in  the  sum- 
mons does  not  necessarily  show  that  it  is  placed  there  to  indicate  where  the 
place  of  trial  is  to  be ;  and  the  plaintiff  can  indicate  any  county  as  the  place 
of  trial,  notwithstanding  the  name  of  a  county  may  be  mentioned  in  the  sum- 
mons (uf.)  Where  the  complaint  wholly  omits  to  mention  the  name  of  the 
county  in  which  the  plajntiflf  desires  the  trial  to  be  had,  it  is  irregular  {id,) ; 
and  the  irreg^arity  is  not  cured  by  reference  to  the  summons  (id!)  Where 
in  an  action  commenced  by  service  of  a  summons,  without  any  copy  of  the 
complaint,  the  summons  was  entitled  ^'Supreme  Court,  New  Tork,^'  and 
stat^  that  the  complaint  would  *'  be  filed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York,*^  the  defendant  demanded  a  copy  of  the  complaint^ 
one  was  served,  entitled*  '*  New  York  Supreme  Court,"  mdorsed  *^  Supreme 
Court,  city  and  county  of  New  York,''  but  did  not  otherwise  iudicate  the 
name  of  any  county  in  which  the  plaintiff  desired  the  trial  should  be  had, — 
held  that  the  complaint  was  irregular  for  not  stating  any  place  of  trial  (Davi- 
eon  T.  PmeeU^  18  How.  288).  But  where  the  action  is  in  a  court  of  local  ju- 
risdiction, as  in  the  New  York  common  pleas,  as  the  trial  can  only  be  had 
in  one  county  (namely  New  York),  the  complaint  would  be  sufficient  without 
stating  the  name  of  the  county  in  which  the  paintiff  desires  the  trial  to  be 
(Leopold  V.  Popp&nheimer,  1  Code  Rep.  89). 

e.  A  defect  in  the  complaint  in  this  respect  may  be  amended  (EbtehMss  y. 
Crocker,  15  How.  888 ;  JDavieon  v.  PotDell,  18  id.  288).  The  defect  is  not 
waived  by  defendant  omitting  to  raise  the  objection  until  after  his  time  to 
answer  has  expired,  nor  by  his  obtaining  orders  extending  the  time  to  answer 
{Merrill  y.  Orinnell,  10  How.  82).  The  proper  course  for  the  defendant,  to 
take  advantage  of  the  omission,  is  by  motion  to  set  aside  the  complaint  for 
irregularity  (id, ;  Ball  v.  Huntley  1  Code  Rep.  N.  S.  21,  n).  It  is  not  a 
defect  for  wldch  he  can  demur  (DormanT,  KeUam,  14  How.  184 ;  4  Abb.  202). 

d.  The  motion  to  set  aside  for  such  an  irregularity  may  be  made  in  a  judi- 
cial district  where  the  action  is  in  fact  triable  (EbuAkise  y.  Crocker ,  15  How. 
886) ;  thus,  where  the  plaintiff  resided  in  Cayuga  county,  and  the  defendants 
in  Broome  county  (the  nature  of  the  action  is  not  stated  in  the  report),  the 
complaint  not  stating  any  county  for  trial,  the  defendant  moved  at  a  special 
term  in  Tioga  county  to  set  aside  the  complaint, — held  that  Ihe  action  was 
triable  either  in  the  county  of  Cayuga  or  broome ;  and  as  the  plaintiff  had 
not  indicated  in  which  he  desired  it  to  be,  the  motion  might  properly 
be  made  either  in  the  district  of  the  plaintiff  *s  or  of  the  defendant's  resi- 
dence (id.) 

e.  Names  of  tfie  partlet. — ^Properly,  the  names  of  all  the  parties, 
plaintiff  and  defendant,  should  be  set  forth  in  the  title.  I£  howeyer,  only 
some  of  the  parties  are  named  in  the  title,  but  are  all  coirectly  named  in  the 
body  of  the  oomplainL  it  will  be  sufficient  (HUl  y.  Thacter,  8  How.  407) ;  and 
alter  the  names  of  tne  parties  are  once  stated,  it  is  sufficient  afterwards  to 
designate  them  as  '^the  plaintiff"  and  ^the  defendant"  (IkMeon  y.  Saea^e^  6 
Taunt.  121 ;  8tephenaon  y.  HurOer,  t^.  406 ;  see  Stanley  y.  Ohappell,  8  Cow.  285). 
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6  N.  Y.  168;  and  Bee  Benard  y.  CoTisdysa^  4  Abb.  280).  The  word  esteeutar^ 
&c ,  following  the  name  of  the  plaintin,  was  re^rded  only  as  descripdye  of 
the  person  (ia).  Where  in  the  title  of  a  complaint  the  plamtifT  was  described 
"  indiyidually  *'  as  well  as  "  collector"  it  was  said,  althoagh  the  title  is  part  of 
the  complaint,  yet  the  allefrations  in  the  body  of  the  complaint  control  the 
title  (Ciristy  y.  Libby,  85  How.  124 ;  and  see  Warden  y.  Wbrthingtan,  2  Barb. 
868).  A  complaint  commencing  "  A.  B.,  administrator  of  the  goods,  &c,  of 
C.  D.,  deceased,  plaintiJS|  complains,  &c.,"  or  A.  B.,  president,  &c.,  was 
insufficient  to  show  that  the  plaintiff  saed  in  a  representatiye  capacity, 
and  there  being  nothing  farther  in  the  complaint  to  indicate 
in  what  capacity  the  plaintiff  sued,  the  action  was  to  be  regarded  as 
brought  by  the  plaintiff  in  his  own  right  (JSfKddon  y.  Bay^  11  How.  12; 
Boot  y.  Price,  22  How.  878;  BuUerfidd  y.  Maeoniber,  id.  150;  Murray  y. 
EendriekBOTij  6  Abb.  06 ;  1  Bosw.  685 ;  HaOett  y.  Borrower,  83  Barb.  587). 
The  word  a$  is  essential,  and  cannot  be  replaced  by  any  other  word  {HeruhaU 
y.  BobertBy  5  East,  154).  The  fact  that  the  plaintiff  is  administrator,  and  had 
been  regularly  appointed  by  the  surrogate  of  some  county  in  the  State,  is  a 
materiiu  and  trayersable  fact,  and  should  be  stated  in  such  form  as  to  tender 
an  issue,  and  the  complaint  should  contain  a  particular  statement  of  the  time 
and  place  of  granting,  and  the  functionary  by  whom  administration  was 
granted  (Sheldon  y.  Hoyy  11  How.  12).  Bo  where  a  plaintiff^  suing  as  adminis- 
trator, alleged  that  he  had  been  "  dufy  appointed  "  administrati>r,  without 
any  fact  as  to  when,  or  how,  or  by  whom,  he  had  been  appointed,  it  was  held 
insufficient  (Beadh  y.  Kin^,  17  Wend.  197 ;  OiUett  y.  FairehUdj  4  Denio,  80 ; 
White  y.  Joy,  18  N.  T.  80 ;  Chautauque  Oo,  B*k  y.  White,  6  N.  Y.  286).  And 
a  complaint  which  alleged  that  the  plaintifis  *^  haye  been  duly  appointed  and 
qualified  by  the  surrogate  of  the  county  of  New  York,  to  act  as  sole  executors 
of  D.  F.,  deceased,"  was  held  insufficieut  (Forrest  y.  The  Mayor  of  N.  F.  18 
Abb.  850).  •  But  where  the  complaint  stated  the  cause  of  action  was  due  the 
plaintiff  a«  executor,  it  was  held  sufficient  to  show  the  plaintiff  sued  in  his  re- 
presentatiye  character  (Sorantom  y.  Farmer$  B^k  ofBoeheeter,  88  Barb.  527). 
See  Duty,  poet. 

a.  The  fact  that  the  appointment  is  by  a  surrogate  of  this  State  is  material 
to  be  stated ;  because  the  courts  of  this  State  cannot  take  notice  of  letters  test- 
amentary or  of  administration  granted  abroad,  and  they  giye  no  authority  to 
sue  here  (Morrell  y.  Diekey,  1  Johns.  Ch.  R.  166 ;  WiUianu  y.  Stom,  6  id,  SS9 ; 
Campbell  y.  Tjtuey,  7  Cow.  68 ;  Vroom  y.  Van  Horn,  10  Paige,  550).  For  as 
a  general  rule  that  executors  and  administrators  can  sue  or  be  sued  as  such 
omy  in  the  State  in  which  they  are  appointed  (Vermilyea  y.  Beatty  6  Barb. 
429 ;  Smi^  y.  Webb,  1  id.  280 ;  and  see  Sere  y.  Ooit,  5  Abb.  482 ;  Warren  y. 
Edd/y,  18  Abb  28 ;  Ovlick  y.  Ovlidc,  21  How.  22 ;  Bobine  y.  WdU,  26  How.  15  ; 
AvereU  y.  Taylor,  5  How.  476 ;  Campbell  y.  Tousey,  7  Cow.  64 ;  McNamara  y. 
Bwyer,  7  Paige,  289  ;  MonAxd'oan  y.  Clowr,  82  Barb.  190).  The  plane,  i,  e,,  the 
State  or  county  in  which  an  executor  or  administrator  was  appointed,  is  a 
material  and  trayersable  ayerment,  and  should  be  truly  stated  (Steph.  PI.  288 ; 
Bightmyer  y.  Baymond,  12  Wend.  51 ;  Morgan  y.  Lyon,  id,  265) ;  and  the  time 
of  appointment  should  be  stated  (see  King  y.  Boxbrough,  2  Cr.  &  J.  418). 

b.  Plaintiff  suing  by  guardian. — Where  the  plaintiff  is  an  infant, 
suing  by  guardian,  the  complaint  should  contain  an  allegation  of  the  appoint- 
ment of  the  guardian  by  the  court  or  a  judge,  and  this  should  be  stated  in  a 
trayersable  form  (Hulbert  y.  Young,  18  How.  414^ ;  and  an  allegation  com- 
mencing the  complaint  "  Nathaniel  Hulbert,  an  inntnt  plaintiff,  by  Jesse  Hul- 
bert, his  guardian,  complains,"  &c.,  is  not  a  sufficient  statement  (id.) ;  where 
the  statement  was  in  that  form,  a  demurrer  on  the  ground  that  it  appeared  on 
the  face  of  the  complaint  that  the  plaintiff  had  not  legal  capacity  to  sue  was 
sustained  at  general  term  (id. ;  see,  noweyer.  Sere  y.  Coit,  5  Abb.  481 ;  and  see 
Grantman  y.  ThraU,  44  Barb.  178). 

e.  Public  officer. — When  an  action  is  brought  by  public  officers  in 
their  official  character,  and  in  the  names  of  the  indiyiduals  with  the  addition 
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of  their  name  of  office,  the  complaint  should  by  proper  ayennent  show  that 
the  claim  ia  made  by  the  officer  and  not  by  the  individual  (OuthriM  t.  Fishery 
3  Stark.  151) ;  and  where,  in  an  action  by  commissioners  of  highways  to  re- 
cover a  penalty,  the  complaint  was  as  follows : — Calvin  H.  Gould  and  John 
Sheldon,  commissioners  of  highways  of  the  town  of  Lisbon,  affainst  John 
Glass.  The  plaintiffs  above-named  complain  of  the  above-named  defendant, 
and  say  that  on,  &c.,  he  wrongfully  obstructed  a  certain  highway  at,  &c.,  by, 
&C., — answer  a  general  denial,— on  the  trial  plaintiff  proved,  they  were  the 
0(»imiissionerB  of  highways,  and  the  obstructions  by  defendant  Defendant 
moved  for  a  nonsuit  on  the  ground  Uiat  plaintiffs  had  sued  as  individuals,  and 
not  in  their  official  capacity,  and  as  individuals  had  shown  no  right  to  re- 
coTer.  The  motion  was  denied,  and  the  plaintiffe  had  judgment.  On  appeal 
to  the  supreme  court, — ^held  that  the  motion  for  a  nonsuit  should  have  been 
granted  for  the  reasons  alleged  (GaiUd  v.  Glass,  19  Barb   179). 

a.  Where  the  complaint  was  entitled  S.  S.  S.,  Supervisor  of  the  town  of 
North  Hempstead,  against  J.  L.,  and  commenced,  '"'  The  complaint  of  the 
plaintiff  above-nam  .'d  as  supervisor  as  aforesaid,  shows,''  defendant  demurred 
on  the  groTmd  that  the  complaint  did  not  show  plaintiff  had  legal  capacity  to 
sae,  and  it  was  contended  that  he  did  not  allege  he  was  the  supervisor  of  the 
town  of  North  Hempstead.  The  demurrer  was  overruled  (8mUh  v.  Leomus,  6 
N.  Y.  474).  Where  the  complaint  was  entitled  "  F.  H.  &  J.,  Commissioners 
of  Highways,''  and  commenced,  **  The  plaintiffs,  commissioners  of  highways, 
complain," — ^held  sufficient  to  show  they  sued  as  commissioners  {Fowler  v. 
WeaUneU,  17  Abb.  59 ;  40  Barb.  374).  A  plea  concluding,  the  plaintiffs  '<  so 
being,  and  being  duly  nominated  public  officers,  as  aforesaid," — ^held  a  suffi- 
cioit  avennent  that  they  were  such  public  officers  {Steward  v  Grea/oes,  2 
DowL  N.  S.  405 ;  10  M.  &  W.  711 ;  and  see  Davidean  v.  Bmer,  5  Scott,  N.  R. 
539\ 

0.  lioan  eommlialoners, — Suits  by,  Plumtree  v.  Ihratt,  41  Barb.  338. 

c  Officer  of  Jolnl^stock  companies. — ^In  an  action  by  an  officer  of 
a  Joint«tock  company,  under  the  act  of  1849,  Oie  complaint  must  allege  that 
the  company  is  a  joint-stock  company  or  association,  consisting  of  more  than 
seven  stockholders  or  associates  {Tiffany  v.  WUHamB,  10  Abb.  204). 

d.  Bank  preiident* — One  suing  as  president  of  a  bank  sufficiently  in- 
dicates the  character  in  which  he  sues  by  describing  himself  as  A.  B.,  President 
of,  ^kc.,  naming  the  bank,  and  then  alleging  that  he  prosecutes  for  the  benefit 
of  aaid  bank  {Boot  v.  Price,  22  How.  872). 

e.  Truatee  or  a^ent. — One  suing  as  trusted  or  agent  should  make  a 
positive  and  issuable  avennent  of  his  trust  or  agency  in  his  complaint  {Free- 
man V.  FuUon  Fire  Ins,  Co.  14  Abb.  407). 

y»  Receiver. — Where  a  receiver  would  in  pleading  make  title  to  a  ehose 
in  action  or  other  property  which  had  belonged  to  the  party  he  represents,  he 
mast  set  out  the  facts  showing  his  appointment.  In  such  a  case  it  will  not 
answer  merely  to  describe  himself  as  receiver,  or  even  to  aver  that  he  wosduly 
appointed  {GiUet  v.  FairehUd,  4  Denio,  80).  He  must  set  out  the  proceeding  so 
that  the  court  may  see  that  the  appointment  was  legal.  Unless  the  fact  of  ap- 
pointment is  stated,  plaintiff  does  not  show  any  right  to  sue  {White  v.  Joy,  18 
N.  T.  86 ;  see  Chautaugue  County  Bank  v.  WhUe,  6  N.  Y.  286 ;  Bangs  v.  Melnr 
tosh,  23  Barb.  691 ;  and  Tuekerman  v.  Brown,  11  Abb.  389).  But  it  is  not 
Dflcessaiy  for  the  complaint  to  set  out  all  the  proceedings  by  which  he  was 
appointed.  A  complaint  was  held  sufficient  on  demurrer  wMch  stated  that 
by  an  order  of  the  supreme  court,  made,  &c.,  **  the  plaintiff  was  duly  ap- 
pointed receivo'  of  the  Bowery  Bank,  of  the  city  of  New  York,  upon  filing 
certain  secnrity  therein  mentioned,  which  said  security  was  duly  filed  on  6th 
November,  1857 ;  and  that  the  plaintiff  thereupon  entered  upon  the  duties  of 
his  appointment,  and  is  now  m  the  lawful  possession  of  the  property  and 
efiecttf  of  said  bank  as  receiver  thereof^'  {Stiiart  v.  Beebe,  28  Barb.  34;  see 
Co^9e  V.  Bowles,  28  How.  10 ;  18  Abb.  442 ;  42  Barb.  87). 

ff.  A  demurrer  to  a  complaint  which  described  the  plaintiff  as  having  been 
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duly  appointed  receiver  of  John  W.  Crane,  and  bringing  this  soit  by  order  of 
the  supreme  conrt,  was  sostained  on  the  ground  that  it  was  necessary  to  state 
the  time  and  mode  of  appointment,  so  Ihat  the  adverse  party  might  take  issue 
on  such  facts  {Dayton  y,  Connah,  18  How.  826) ;  query,  was  not  the  allegation 
that  he  was  "  dvly  appointed  "  sufficient  9  Thus  where  it  was  alle^;ed  in  terms 
that  the  plaintiff  has  been  duly  appointed  receiver,  and  the  objection  was  that 
the  complaint  did  not  state  with  sufficient  precision  how  he  became  anch  re- 
ceiver, the  defect  was  held  not  to  be  insufficiency,  but  indefiniteneas  (Cheney 
V.  FisJk,  22  How.  288;  see  The  People  v.  Walker ,  28  Barb.  805;  2  Abb.  422; 
Cruger  v.  HaUiday,  8  Edw.  Ch.  R.  670;  The  People  v.  Byder,  12  N.  T.  488 ; 
Fowler  v.  JV.  7.  Indem,  Ins.  Co.,  28  Barb.  148;  Morange  v.  ibftM^tf,  6  Abb.  248; 
Woodbury  v.  Saekrider,  2  Abb.  405 ;  Sere  v.  Coit,  5  Abb.  482 ;  Farmer's  Bank 
V.  Empire  Stone  Dressing  Co.  10  Abb.  47;  French  v.  WUlet,  id,  102;  Soyt  v. 
Thompson's  Exrs,  19  N.  Y.  208.    See  pos%  p.  150,  5). 

a.  A»  to  character  In  mrliicb  defendant  Is  charged. — ^As  in  the 
case  of  a  plaintiff  so  in  the  case  of  a  defendant,  the  presumption  is  that  he  is 
suing  in  his  individual  capacity,  unless  the  contrary  be  made  to  ajppear ;  i£^ 
therefore,  the  plaintiff  seeks  to  charge  him  in  any  other  than  his  mdividual 
capacity,  it  should  appear  by  the  complaint  that  such  is  the  object  of  the 
action.  It  seems  this  object  would  be  sufficiently  indicated  by  a  simple  alle- 
gation that  the  defendant  is  executor,  &c.,  and  that  the  plaintiff  need  not 
state  how,  or  when,  or  where,  or  by  whom,  he  was  invested  with  the  charac- 
ter in  which  the  plaintiff  seeks  to  charge  him.  If  the  defendant  has  ever  be- 
come invested  with  the  character  in  which  the  plaintiff  seeks  to  charge  him, 
the  manner  and  time  and  place  of  such  investiture  are  supposed  to  be  better 
known  to  the  defendant  than  the  plaintiff;  and  if  he  never  was  invested  with 
the  character  in  which  he  is  sued,  he  has  simply  to  deny  that  he  is  executor, 
or  whatever  may  be  the  character  attributed  to  him  by  the  complaint 

h.  Permission  to  sue,  irhen  to  be  alleged. — ^There  are  some  cases 
in  which,  by  reason  of  some  special  character,  either  of  the  plaintiff  or  of 
the  defendant,  he  cannot  sue  or  be  sued  unless  by  permission  of  the  oouit. 
Such  is  the  case  of  a  receiver  (1  Yes.  jun.  165  ;  0  ii.  885 ;  8  Bro.  C.  C.  88 ;  16 
Wend.  410 ;  19  N.  Y.  876)  ;  a  committee  of  an  habitual  drunkard  {HM  v. 
Taylor,  8  How.  428 ;  and  see  Person  v.  Warren,  14  Barb.  488)  ;  action  on  in- 
junction bond  ffied  under  81st  Rule  of  the  late  court  of  chancery  (Biggins  v. 
Allen,  6  How.  80) ;  action  on  judgment  (Oraham  v.  Scripture,  26  How.  501) ; 
action  on  sheriff's  bond  (Rhinelander  v.  Mather,  5  Wend.  102 ;  N,  7,  Cm, 
Ins.  Co.  V.  Safford,  10  How.  847) ;  or  a  lunatic  (Williams  y.  Cameron,  26 
Barb.  172).  In  such  cases  the  obtaining  permission  to  sue  should  be  alleged, 
stating  how,  when,  and  from  whom  obtained,  in  the  same  manner  as  in  an 
action  by  a  guardian  for  an  infant  he  sets  out  the  order  appointing  him 
guardian  (Omham  v.  Scripture.  17  How.  501), 

e.  It  cannot  be  set  up  as  a  defense  to  an  action  upon  a  bond  or  undertak- 
ing on  file,  either  by  demurrer  or  otherwise,  that  the  action  has  been  institn- 
ted  without  an  order  directing  the  bond  or  undertaking  to  be  prosecuted 
((Juddeback  v,  Kent,  5  Paige^  96).  If  such  bond  or  undertaking  is  improperly 
put  in  suit,  the  court  in  which  it  is  filed  may,  on  motion,  restrain  the  prose- 
cution (id.) ;  or  set  aside  the  proceedings  (Harris  v.  Hardy,  8  Hill,  398 ; 
HigginsY.AHen,  ^Kow.Zl),  Permission  is  not  required  to  sue  on  an  un- 
dertaking ^ven  pursuant  to  §  885  (iV.  T.  Cent.  Ins.  Co.  v.  Hat  Pro.  Ins, 
Co.  10  How.  844) ;  nor  for  an  action  by  a  sherifi  to  recover  property  levied 
upon  by  him  under  an  attachment  (Kelly  v.  Breusing,  83  Barb.  128). 

d.  CJomplaint  mnst  agree  nith  summons  in  deseription  of 
parties. — ^In  contemplation  of  law  the  complaint,  although  served  with  the 
summons,  is  a  subsequent  step  in  the  procedure.  If,  therefore,  the  complaint 
differs  from  the  summons,  it  is  the  complaint,  not  the  summons,  which  is  ir- 
regular ( TiMe  V.  Smith,  14  How.  896 ;  6  Abb.  836).  To  take  advantage  of  such 
an  irregularity,  the  motion  should  be  to  set  aside  the  complaint,  not  the  sum- 
mons (td. ;  see,  however,  Voorhies  v.  Schofidd,  7  How.  51 ;  FuM  v.  Morse,  id.  12). 
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Such  a  motion  cannot  be  made  until  a  copy  of  the  summons  has  been  served 
{Freeman  y.  Young,  8  Rob.  666).  Where  a  plaintiff  in  a  summons  described 
himself  as  "  Adminutrator,^*  Ac.^  and  in  the  complaint  did  not  so  describe  him- 
aeli^  and  set  forth  a  cause  of  action  accruing  to  him  in  his  own  right,  it  was 
held  that  the  complaint  was  irregular  {Blanehard  y.  Strcdt,  8  How.  88)  ;«nor 
can  a  plaintiff,  commencing  his  action  as  on  his  individual  behalf,  afterward 
change  it  into  one  for  a  claim  held  by  him  in  a  representative  character  (Mo- 
JUahon  v.  Allen,  12  How.  46 ;  and  see  Eagle  v.  Fax,  38  Barb.  475).  Where  in 
an  action  against  two  defendants  whose  true  names  were  Isaac  N.  Hart  and 
Simon  Spear,  the  copy  summons  and  the  complaint  served  on  the  defendant 
Hart,  stated  the  names  of  the  defendants  as  leaiah  K.  Hart  and  Samuel 
Spear,  and  the  copy  summons  served  on  the  defendant  Spear  stated  the  names 
oi  the  defendants  as  lerael  N.  Hart  and  Samuel  Spear,  but  in  the  copy  com- 
plaint served  on  Spear  the  defendants'  names  were  stated  as  Isaiah  N.  Hart 
and  Samuel  Spear — ^the  summons  and  complaint  were  set  aside  as  irregular 
{EWtft  V.  Hart,  7  How.  25) ;  and  where  the  summons  served  without  the  com- 
plaint was  entitled  Hannah  Allen  v.  Ebenezer  Allen,  and  the  complaint  after- 
ward served  was  entitled  Fanny  Allen  v.  Ebenezer  Allen,  the  plaintiff's  name 
being  Fanny  Allen,  the  defendant  moved  to  set  aside  all  the  proceedings  for  ir- 
regularity on  the  ground  of  the  difference  in  the  title  of  the  action  in  the  sum- 
mons and  complaint — it  was  held  that  the  defendant  asked  for  too  much. 
That  the  complaint  was  irregular  because  the  title  of  the  action  did  not  cor- 
respond with  the  summons,  and  that  defendant  should  have  confined  his  mo- 
tion to  setting  aside  the  complaint.  That  the  summons  could  not  be  amended 
without  leave  of  the  court,  and  that  the  plaintiff  should,  before  serving 
her  complaint,  have  moved  for  leave  to  amend  the  summons  {AUen  v.  AUen^ 
14  How.  248.     See  ante.  Names  of  parties), 

a.  The  complaint  flioald  agree  i^ltli  suminoiis  as  to  cause 
or  action. — The  complaint  should  agree  with  the  summons,  as  to  the  state- 
ment of  the  cause  of  action  {R  dder  v.  Whitloek,  12  How.  208);  and  if  it  does 
ndt  so  agree,  it  is  the  complaint  and  not  the  summons  that  is  to  be  deemed 
irregular  {Bidder  v.  WhiUoek,  12  How.  808;  Boington  v.  Lapham,  14  id,  860; 
Jchnson  v.  FavH,  14  id.  454;  Shafer  v.  Humphrey,  15  How.  564;  Dame  v.  BateSy 
6  Abb.  15;  Campbell  y,  Wright,  21  How.  18;  Bender  y,  Comstoek,  4  Rob.  644). 
And  this  appears  to  be  the  rule,  whether  the  summons  is  served  with  or  with- 
out the  complaint  {id, ;  TuUle  v.  Smithy  6  Abb.  880 ;  14  How.  805 ;  see,  how- 
ever, Hemeon  v.  Decker,  29  How.  385;  Brown  v.  Eaton,  87  How.  826).  A  gen- 
eral appearance  is  not  a  waiver  of  the  irregularity,  even  when  both  summons 
and  complaint  are  served  together  {id,)  But  demurring  or  answering  will 
be  a  waiver  of  such  irregularity  {Campbell  y,  Wright,  21  How.  9).  It  is  too  late 
at  the  trial  to  object  that  the  summons  and  complaint  do  not  agree  as  to  the 
cause  of  action  (  WiUet  v.  Stewart,  48  Barb.  98).  Although  the  motion  should 
be  to  set  aside  the  complaint,  yet  where  it  was  to  set  aside  the  summons^ 
roedfying  the  irregularity  complained  of,  and  for  such  other  or  further  relief,, 
&c.,  it  was  held  that  under  the  demand  of  other  relief  the  defendant  mig^ 
hare  an  order  setting  aside  the  complaint  {Boington  v.  Lapham,  14  How.  860)^ 
On  a  motion  to  set  aside  the  complamt  for  not  agreeing  with  the  summons  as. 
to  the  nature  of  the  cause  of  action,  the  court  may  allow  plaintiff  to  amend  the 
sununons  on  terms  {Norton  v.  Cory,  14  Abb.  864 ;  28  How.  469 ;  Campbell  v. 
Wright,  21  How.  9;  McDonald  v.  WaUih,  5  Abb.  69;  and  see  Dunn  v.  Blooming- 
dale^  14  How.  474) ;  and  the  amendment  may  be  allowed  on  appeal  from  the 
order  setting  aside  the  complaint,  where  the  statute  of  limitatioDis  irould  be  a 
bar  to  a  new  action  {Tuttle  v.  Smith.  14  How.  405  ;  6  Abb.  836). 

b.  Where  the  summons  ia  the  lorm  prescribed  by  subd.  1  of  section  129, 
-was  served  without  any  complaint,  and  the  defendant  not  appearing,  the  plain- 
tiff entered  judgment  as  for  want  of  au  answer,  his  complaint,  however,  set 
forth  a  cause  ot  action  calling  for  a  summons  in  the  form  prescribed  by  subd. 
2  of  section  129,  for  this  variance  between  the  sunmuHis  and  oomplainlthd 
judgment  was  set  aside  {Field  v.  Morse,  7  How.  12)« 
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a.  Amomit  claimed. — Complaint  should  agree  with  Bnmmons  as  to 
amount  claimed  (see  JokMon  y.  PouZ,  14  How.  454). 

5.  Date. — The  complaint  need  not  be  dated,  nor  state  the  time  when  tiie 
action  was  commenced  (MayruiTd  y.  Taloo%  11  Barb.  669). 

IfoU  to  wbd,  2 

8TATE1KEKT  OF  THE  FACTS    CONSTITUTINa  A  CAUSE  OF  AGTIOH. 

1.  What  are  facts. 

2.  What  are  the  facts  to  be  stated. 
8.  How  the  facts  are  to  be  stated. 

4.  The  facts  necessary  in  particular  actions. 

5.  Some  miscellaneous  rules. 

6.  For  one  cause  of  action  only  one  statement  allowed. 

1.  What  are facUt 

e.  Faetfl. — ^The  word  fiicts  means  precisely  what  the  term  has  always 
meant  when  applied  to  the  subject  of  legal  pleading  (Dawi  y.  ffotehisa^  10  N. 
Y.  Leg.  Obs.  281 ;  Carter  y.  Koedey,  14  Abb.  150).  The  words  "  facts  con- 
stituting a  cause  of  action ,"  mean  those  feicts  which  the  eyidence  upon  the 
trial  will  proye,  and  not  the  eyidence  which  will  be  required  to  proye  the  ex- 
istence of  the  facts  (Wooden  y.  Strew,  10  How.  50).  Tne  facts  required  to  be 
set  forth  are  "  physical  facts  "  {Lawrenee  y.  Wright,  2  Duer,  674);  real  trayorsa- 
ble  facts  (Mann  y.  Morewood,  5  Sand.  566). 

d.  Questions  of  flust. — Negligence  (Tobin  y.  Muri$on^  5  Moore^s  P.  C. 
Cas.  110 ;  Bernhardt  y,Bene9daer  R.  R  Co,  19  How.  199 ;  82  Barb.  165 ;  aff'd.  23 
How.  166 ;  Buckingham  y.  Payne,  86  Barb.  81;  Mettlestadt  y.  Ninth  Ave,  R  R 
Co.  4  Rob.  877 ;  Ginnon  y.  Harlem  R.  R.  Oo,  8  Bob.  26 ;  and  see  9  Bosw.  586 ; 
44  Barb.  424 ;  but  see  Purvis  y.  Coleman,  1  Bosw.  821 ;  Mangam  y.  Brooklyn 
R,  R.  Co.  86  Barb.  237 ;  Foot  y.  Wiewall,  14  Johns.  804). 

e.  Diligent  incjuiry  (^CarroU  y.  Upton,  8  N.  T.  274). 

/.  Election  or  intention  is  a  fact,  and  if  material  must  be  expressly  found 
(Clift  y.  WhiU,  12  N.  T.  588 ;  and  see  Mo8$  y.  Riddle,  5  Cranch,  851 ;  Oriffin 
y.  Cramton,  1  Bosw.  281 ;  MUer  y.  The  People,  5  Barb.  208 ;  and  18  N.  T. 
297;  20  Barb.  549 ;  21  N.  Y.  12). 

g.  Unlawfully  conyerted  (CoveU  y.  MU,  6  N,  Y.  881 ;  Decker  y.  Mattheufej 
12  N.  Y.  824 ;  but  see  English  y.  Sherman,  18  How.  87 ;  14  How.  422.) 

h.  Instigation  and  request  (Ives  y.  Humphries,  1  E.  D.  Smith,  200). 

i.  Reorganization  (Hyatt  y.  McMah<m,  25  Barb.  458). 

j.  As  surety  (Dow  y,  Platner,  16  N.  Y.  567). 

h  Necessity  (MeCvllough  y.  Moss,  5  Denio,  507). 

I.  Possession  (Parsons  y.  Brown,  15  Barb.  598 ;  0'  CaUaghan  y.  Booth,  6  CaL 
68). 

w.  Illicit  trade  (Ocean  Ins.  Co.  y.  Praneis^  2  Wend.  72). 

n.  That  **  bill  presented  and  payment  demanded  "  (Oraham  y.  Maehado,  6 
Duer,  514). 

0,  That  plaintiff  became  the  owner  by  purchase  (Prindle  y.  Caruthers,  15 
N.  Y.  427). 

p.  Seized  as  of  fee  (Vigers  y.  Dean  of  8t,  PauPs,  14  Jur.  1017). 

q.  That  a  woman  is  a  widow,  or  that  a  person  is  son  of  another  (Reg.  y. 
Inh.  ofAherdaron,  1  New  Mag.  Cas.  51). 

r.  Reputed  ownership  (Edwards  y.  8eoU,  1  M.  &.  G.  962 ;  2  Sc.  N.  R  266). 

s.  Sound  or  unsound  (Lewis  y.  Peake,  7  Taunt.  168). 

t.  Reasonable  time  (Fry  y.  HUl,  7  Taunt.  897 ;  Pitt  y.  Shew,  4  B.  &  Aid. 
206 ;  Faeey  y,  Hurdom,  8  B.  &  0.  218 ;  Tenant  y.  BeU,  16  Law.  Jour.  Rep.  M- 
C.  81 ;  Burton  y.  Griffiths,  11  M.  &  W.  817 ;  Sage  y.  Haeard,  6  Barb.  179 ; 
Conger  y,  Hudson  River  R  R.  9  Duer,  875 ;  Serle  y.  Norton,  2  M.  &  Rob.  401 ; 
see  Van  Trotr.  MoCuUoeh,  2  Hilton,  272;  GaUagherv,  White,  81  Barb.  92; 
Oreen  y.  Haines,  1  Hilton,  254 ;  Lawrence  y  Ocean  Ins,  Co.  11  Johns.  241 ;  and 
see  9  Abb.  124,  116 ;  87  How.  104). 
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a.  Whether  a  sale  was  eompUted  or  not  (J)e  Bidder  y.  McKnight^  18  Johns. 

h  Whether  or  not  reoMndble  search  has  been  made  for  a  lost  document  to 
authorize  secondary  evidence  of  its  contents  {Clarke  y.  Owens,  16  N.  Y.  485). 

e.  When  an  undated  instniment  was  made  (Coons  v.  ChamherSy  1  Abb.  166). 

d,  Usoal  coyenants  (Bennett  y.  Womadb,  8  Car.  &.  P.  96). 

&  Whether  an  abandonment  was  or  was  not  accepted  (BeU  y.  Smith,  2 
Johns.  98 1. 

/.  Ordinary  care  (Aymar  y.  Aitor^  6  Cow.  267). 

ff.  Seaworthy  or  not  (Sherwood  y.  Buggies,  2  Sand  55 ;  Patrick  y.  EaUett,  1 
Johns.  241 ;  Clifford  v.  Hunter,  8  Car.  &  P.  16). 

h.  Deviation  (ChUd  y.  Sun  Mut.  Ins,  Co.  8  Sand.  26). 

t.  Necessary  furniture  (WUsan  y.  EUis,  1  Denio,462;  Whitma/rshY,  Angle, 
8  Code  fi.  58). 

j.  Usual  length  of  a  voyage  (Macka/y  y.  Bhinelander,  1  Johns.  Cas.  408). 

I;.  Qoefltlons  of  law. — ^What  constitutes  an  account  stated  ?  (Loch- 
wood  v.  Ihom,  11  N.  Y.  170). 

I,  The  sufficiency  of  the  notice  of  dishonor  of  a  mote,  where  there  is  no 
dispute  about  the  facts  (The  Cayuga  Co,  Bank  v.  Warden,  6  N.  Y.  29 ;  Bole 
v.  Gold,  2  Barb.  490 ;  Farmers'  B'k  v.  Vail  21  N.  Y.  487). 

m.  Probable  cause ;  reasonable  cause  (Buckley  v.  Keteltar,  1  Hilton,  45 ;  6 
N.  T.  884 ;  Ban^ord  v.  Copeland,  6  Adol  &  El.  482). 

n.  That  a  written  instrument  is  or  is  not  a  mortgage  (Fairbanks  y.  Bloom- 
fields  2  Duer,  858). 

o.  Seasonable  times  (BeQ,  v.  Wardell,  2  Willes,  204).  Reasonable  notice 
(Tindall  v.  Brown,  1  T.  R  167) ;  reasonable  diligence  (Craig  v.  Pwrkes,  40 
N.  Y.  181  ;  WUHams  v.  Smith,  2  B.  &  Aid.  496;  Schiebel  v.  Fairbaim,  1  Bos. 
&  Pnl.  888). 

p.  Whether  a  receipt  is  a  bailment  or  sale  ( Wadsworth  v.  AUcott,  6  N.  Y.  64). 

q.  Whether  a  contract  has  been  rescinded  or  not  (Heatey  y.  IJtly,  1  Cow. 
845). 

r.  Fraud  (Sturtesamt  v.  Ballard,  9  Johns.  S97;  Jennings  v.  Carter,  2  Wend. 
446 ;  Gage  y.  Parker,  25  Barb.  141 ;  Erwin  v.  Voorhies,  26  Barb.  127 ;  EdgeU  v. 
Jibr*,  9  N.  Y.  218). 

JL  QaeatlODi  mixed  of  laiv  and  fiiet* — ^Necessaries  or  not  neces- 
saries may  be  a  mixed  question  of  law  and  fact  (  Wharton  v.  McKeneie,  5  Q. 
B.  806). 

«.  Due  diligence  (CarroUY.  Upton,  8  N.  Y.  272). 

ff.  That  the  company  was  illegally  associated  (Ransford  v.  Copeland,  6 
AdoL  &  £L  482). 

«.  Duly  (Gt*ttj«  V.  FairehOd,  4  Denio,  88;  Beach  y.  ir»»v,  17  Wend.  17 ; 
WkUe  y.  tfey,  13  N.  Y.  86).  **  Duly  convened"  implies  regularly  convened 
(The  People  v.  Walker,  2  Abb  422). 

«.  Flagrant  nuisance  (Harts  v.  X<m^  /«2a7u2  i?.  B  Co,  18  Barb.  647,  657). 

X,  Whether  or  not  defects  in  articles  sold  were  visible  (Birdseye  v.  Frost, 
84  Barb.  867). 

y.  Due  course  of  law  (Backus  v.  Shepherd,  11  Wend.  629;  P^nrnman.  v. 
Hudson,  14  Barb.  579 ;  7%oi7uu  v.  Woods,  4  Cow.  178 ;  Cumpston  v.  M^Nair,  1 
Wend.  457). 

s;  C^nelOftioDfl  of  law. — ^*' An  allegation  of  a  legal  (Ahclusion  merely, 
is  one  which  gives  no  fact,  but  matter  of  law  only  (Hatch  v.  Peet,  28  Barb. 
583).    The  following  have  been  held  to  be  conclusions  of  law. 

aa.  That  an  act  is  nfdawful  {Ensign  v.  Sherman,  18  How.  87). 

».  Unhiwfully  (Fletcher  v.  Calthrop,  1  New  Mag.  Cas.  541). 

ee.  Owner  (Aamns  v.  Holley,  12  How.  880 ;  Thomas  v.  Desmond,  id.  821 ; 
see.  however,  contra,  Daeis  v.  Hoppoek,  6  Duer,  256  ;  Walter  v.  Lockwood,  28 
Barb.  288) ; "  holder  and  owner"  (Brown  v.  Ryckman,  12  How.  818 ;  Wither- 
spoon  y.  Van  Dolor,  15  iei.  266).  Lawful  holder  (Beach  v.  (^aZZup,  2  Code  R. 
66 ;  Ta:yhr  v.  Oorbiere,  8  How.  887).  j5^ma  /2(Z6  holder  (  White  v.  ^r<?um,  14 
id.  282). 
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a.  That  goods  are  the  property  of  a  party  (jV7.) 

h.  That  one  is  indebted  or  remains  indebted  (Chamberlain  y.  Kaylor^  2  E. 
D.  Smith,  139 ;  Hall  v.  Southmayd,  15  Barb.  82). 

c.  That  it  was  or  is  the  duty  of  one  to  do  or  forbear  an  act  {City  of  Buf- 
falo V.  Hollovay,  7  N.  Y.  498 ;  Rtx  v.  Ef)erett,  8  B.  &  C.  114). 

d.  That  a  settlement  had  ^*  no  referefice  to  this  claim,  nor  was  the  same 
in  any  way  released  or  affected  "  (./(^n^^  v.  Phctnix  Bank,  8  N.  T.  286). 

e.  That  "  he  had  fully  determined  to  proceed"  {id.) 

f  That  "  he  had  failed  to  fulfill  his  obligations"  (  Van,  Sehaaeh  v.  Winne, 
16  Barb.  95). 

g.  **  Lawful  title,"  and  unlawfully  withholds  (Lawrence  y.  Wright,  2 
Duer,  674 ;  see,  however,  Waltery.  Loehwood^  28  Barb.  288;  4  Abb.  807 ;  jBV»- 
sign  y.  Sherman^  14  How.  489,  oyemiling  S.  C.  18  id,  86). 

A.  "  In  violation"  (Schenh  v.  iVay/or,  2  Duer,  678). 

t.  "  Duly  authorized"  (Myern  v.  Machado,  6  Abb.  198 ;  14  How.  149). 

j.  That  one  is  "  liable"  (Rex  v.  Upton-on- Severn,  6  C.  &  P.  188). 

i.  *'  Repeated  acknowledgments"  (Bloodgood  v.  .0rt<«n,  8  N.  Y,  366). 

I  That  a  note  "  had  no  validity"  (Bwrrall  v.  JSiw^i,  21  How.  378). 

m,  "  That  he  did  not  by  his  agreement  undertake  to  convey  the  land  &ee 
from  all  encumbrances"  (  Warner  v.  Hatfield,  4  Blackf.  894). 

n.  That  actions  "  were  discontinued"  (Hatch  v.  Peet,  28  Barb.  688). 

0,  That  the  defendants  have  acted  contrary  to  the  act  [statute]  (Smith  v. 
Locku>ood,  18  id,  209). 

p.  That  defendant  "  was  hound  to  repair"  (Caeey  v.  Mann^  5  Abb,  91). 

q.  That  ^*  plaintiff  was  compelled  to  and  did  pay  under  protest  and  by 
compulsion"  (ComH  Bk  y.  City  of  Rochester,  41  Barb.  841). 

r.  "  Sole  owner"  (Thomas  v.  Desmond,  12  t<?.  821 ;  see,  however,  Holstein 
y.  Bice,  15  id,  1). 

*.  "  As  such  attorney"  (ex  parte  Webb,  1  New  Prac.  Cas.  218). 

t.  That  a  party  **  did  execute  a  release  in  fiiU"  (HaU^  y.  Feety  23  Barb. 
676). 

u.  "  Nearer  of  kin"  (Public  Adm.  v.  TTaW*,  1  Paige,  848). 

9.  That  an  act  is  "  unjust"  (Re  Prime,  1  Barb.  852). 

io.  That  a  certain  sum  is  "rfw  "  (McKyring  v.  Bull,  16  N.  Y.  808 ;  and  see 
Allen  v.  Patterson,  7  N.  Y.  480),  or  "  due  and  owing"  (Eeteltas  v.  Meyers,  8  E. 
D.  Smith,  88 ;  19  N.  Y.  280). 

a.  That  a  note  never  had  any  validity  (Burrall  y.  Bowen,  21  How.  878). 

y.  Adverse  possession  (Monroe  v.  Merchant^  26  Barb.  888 ;  Bowie  v.  Brahe^ 
8  Duer,  86). 

e.  Assent  (Moore  v.  Westervelt,  2  Duer,  69 ;  1  Bosw.  867;  21  N.  Y.  108;  and 
see  Keneys  v.  Richards,  11  Barb.  812). 

oa.  Whether  a  carrier  is  bound  to  know  the  contents  of  packages  (Berley 
v.  Newton,  10  Abb.  490). 

bb.  What  is  the  meaning,  validity,  and  effect  of  a  contract  (Laiiham  v. 
Westervelt,  26  Barb.  266  ;  Chapin  v.  Potter,  1  Hilton,  866). 

cc.  That  an  indebtedness  *'  arose  out  of  the  transaction "  (Brown  v. 
Buckingham,  11  Abb.  887 ;  21  How.  190). 

dd,  "  By  the  law  a  trust  was  created  (Throop  v.  Hatch,  8  Abb.  26). 

ee.  The  stat^ent  of  a  conclusion  of  law  is  usually  preceded  by  the 
word  whereby  y  or^hereby,  or  therrfore ;  but  the  use  of  either  of  these  words 
does  not  necessarily  make  what  follows  the  less  a  statement  of  fact  (see 
Brown  V.  Mallett,  8  C.  B.  614 ;  Borrowe  v.  Milbank,  6  Abb.  88).  As  to  the 
word  whereby,  see  Pryce  v.  Belcher,  16  Law  Journal  Rep.  806,  C.  P. ;  8  C. 
B.  91. 

ff.  Statement  of  partial  evidence  of  a  llict« — ^The  avennent  in  a 
pleading  that  a  vessel  foundered  at  sea  without  any  collision,  or  any  storm,  or 
any  visible  cause,  is  not  equivalent  to  an  averment  that  the  vessel  was  unsea- 
worthy,  although  the  facts  averred,  when  proved,  might  warrant  a  jury  in  in- 
ferring that  fact  (Page  v.  Boyd,  11  How.  417).    Li  an  action  for  a  breach  of 
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promise  of  marriage,  the  complaint  did  not  directly  allege  any  promise,  but 
alleged  that  in  a  oonveisation  between  the  parties  the  plaintiff  asserted  among 
other  things  that  he,  defendant,  had  promised  to  marry  her,  and  that  defend- 
ant acknowledffed  that  h€  had  done  wrong  in  promising  her  as  he  did,  and 
hoped  she  would  forgive  him,  but  that  if  he  should  marry  her  as  they  had 
talked,  and  she  go  to  his  home,  it  would  make  both  miserable  for  life,— held 
that  the  complaint  did  not  show  the  making  any  promise  by  the  defendant 
(Buaaardy.  Kruspp^  12  How.  504).  So,  where  a  complaint,  after  alleging  that 
plaintiff  had  expended,  at  the  request  of  defendant,  in  the  purchase  of  mer- 
chandise, $9,075,  that  defendant  had  since  paid  $7,500  an  account ;  it  was  said, 
the  proof  that  the  defendant  paid  $7,500  of  the  plaintiff  ^s  claim,  when  stated 
in  a  pleading,  is  not  equiralent  to  an  ayerment  of  the  fact  that  the  defendant 
was  so  liable  (Page  v.  Boyd,  11  How.  417 ;  see  Cahill  y.  Paimer,  17  Abb.  200). 

a.  Allegation  of  dntjr. — ^An  allegation  of  dut^  is  of  no  ayail,  unless 
from  the  rest  of  the  complaint  the  &cts  necessary  to  raise  the  duty  can  be  col- 
lected (City  of  Buffalo  y.  HoUoway,  7  N.  Y.  493).  See  note  to  section  160, 
pMt.  To  ayer  that  "by  a  certain  judgment  recoyered  in  the  courts  of  this  or 
any  other  State,  or  Jty  reason  of  a  certain  bond  executed  by  the  defendant,  he 
was  indebted  to  the  plaintiff  in  a  giyen  sum,  or  owed  any  othertduty  {Throop 
T.  Hateky  8  Abb.  25),  would  not  constitute  any  fact  of  which  a  court  could  take 
notice.    And  see  Boorman  y.  Broum,  4  Perr.  &  D.  401. 

b.  I>al]r. — ^An  ^legation  that  a  meeting  '^  was  duly  conyened,*^  would  im- 
ply that  the  meeting  was  regularly  conyened,  and  if  necessary  to  its  regularity, 
that  it  was  an  adjourned  meeting  (The  People  y.  Walker,  23  Barb.  305 ;  2  Abb. 
422)  Under  an  allegation  that  the  trustees  were  duly  appointed,  it  will  be  in- 
ferred that  eyezy  thing  has  been  done  to  constitute  them  trustees  dejure  until 
the  contrary  appears  (Gruger  y.  BaUiday,  8  Edw.  Gh.  R.  570).  An  allegation 
that  an  election  "  was  duly  and  legally  held  pursuant  to  the  statute,^'  was  held 
a  sufficient  allegation  as  to  the  time  when  the  election  took  place,  and  that 
it  was  on  the  day  prescribed  by  law  (The  People  y.  Ryder,  12  N.  Y.  438).  An 
allegation  that  a  policy  was  ^  duly  assigned  and  transferred  ^'  indicates  that 
the  alignment  was  by  a  sealed  instrument,  and  a  consideration  is  inferred 
iFawler  y.  N.  T.  Indem,  In$.  Co,  28  Barb.  148 ;  and  see  Morange  y.  Mudge,  6 
Abb.  243).  An  allegation  that  the  plaintiff  was  *^  duly  authorized  "  to  bring 
the  action,  is  not  the  allegation  of  a  fact  (Myers  y.  Machado,  6  Abb.  198 ;  14 
How.  149).  If  "  duly  "  has  any  clear  le^  signification,  whether  an  act  is  duly 
done  is  a  question  of  law  to  be  determmed  on  the  facts  (Graham  y.  Machado, 
6  Doer,  517).  The  allegation  that  the  bill  was  '*  duly  protested  at  maturity  ^' 
is  sufficient  to  admit  eyidence  of  demand,  neglect  to  pay,  and  notice  of  non- 
payment (Woodbury  y.  Saekrider,  2  Abb.  405.*.  Where  the  allegation  was, 
that  the  plaintiff  sued  by  a  "  guardian  duly  appointed,*'  it  was  said,  if  the 
statement  was  deemed  too  general,  the  proper  course  is  to  moye  to  make  it 
definite  (Sere  y.  OoU,  5  Abb.  482).  And  wnere  the  allegation  was,  that  plain- 
tiff was  "•  duly  appointed  chamberlain,'*  it  was  held  sufficient  on  demurrer 
(Piatt  y.  Stout,  14  Abb.  178).  The  finding  by  a  referee  that  a  corporation 
*^du]y  accepted^  a  bill  construed  as  importing,  that  their  officer  who  signed 
the  acceptance  had  authority  to  do  so  (Farmers  B^k  y.  Empire  Stone  Dressing 
Co.  10  Abb.  47).  An  allegation  that  an  execution  was  *^  duly  issued  **  held 
aofikient  (French  y.  WiUeU^  10  Abb.  102.     See  §  162,  and  anU^  p.  158,/.  g). 

2.  WTuU  are  the  facts  to  he  stated, 

e.  llie  complaint  should  show  on  its  face  that  the  cause  of  action  had 
accmed  at  the  time  the  action  was  commenced  (Maynard  y.  Talcott,  11 
Barb.  569 ;  Hare  y.  Van  Deusen,  82  Barb.  92 ;  Smith  y.  Holmes,  19  N.  Y.  271 ; 
MeChdUmgh  y.  Colby,  ^  Bosw.  608;  Watson  y.  Thibou,  17  Abb.  184).  It  should 
state  eyery  &ct  which  the  plaintiff  must  proye  to  enable  him  to  maintain  his 
suit,  and  which  the  defendant  has  a  right  to  controyert  in  his  answer  "  (Allen 
y.  Patterson,  7  N.  T.  478 ;  Bailey  y.  Byder,  10  N.  Y.  868;  Safford  y.  Brwo,  8 
Duer,  632 ;  JfeMillan  y.  Saratoga  B,  B.  Co,  20  Barb.  455 ;  Bristol  y.  Penns,  B, 
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B,  Co.  0  id,  168).  Whateyer  it  wonld  be  uimecefisary  to  prove  on  the  trial  is 
unnecessary  to  allege  in  the  complaint  (Decker  v.  ifattA^tcB,  12  N.  T.  820 ; 
BanJr  of  U.  8,  v.  Smithy  11  Wheat.  171).  It  is  not  neceseaiy  to  make  it  appear 
on  the  face  of  the  complaint  that  the  conrt  has  jurisdiction  of  the  person  of 
the  defendant  or  the  subject-matter  of  the  action  (Koenig  y,  Nott,  8  Abb. 
304;  Spencer  ▼.  Rogere  Iron  Worlct^  17  Abb.  110).  Facts  on  which  the  plain- 
tiff relies  independently  of  the  cause  of  action  to  entitle  him  to  an  order  of  ar- 
rest, or  an  injunction  until  the  trial,  need  not  and  should  not  be  stated  in  the 
complaint,  but  in  the  affidavits  {SeUar  v.  Sage,  12  How.  531 ;  13  How.  280; 
Unim  Bank  v.  MoU,  6  Abb.  815 ;  Corwin  v.  Freeland,  6  N.  T.  660;  and  Barker 
V.  Bu$$eU,  11  Barb.  808;  and  see  Field  v.  Merse,  7  How.  12;  Lee  v.  Elias,  id. 
116;  Cheney  v.  Garhutt,  id,  166;  8  Sand.  7M;Atoeha  v.  Garcia,  15  Abb.  304; 
Min&r  v.  Terry,  6  How.  2(»8).  [Of  course,  in  those  cases  in  which  the  object 
of  the  action  is  the  obtaining  of  an  injunction,  there  it  becomes  the  cause  of 
action,  and  the  facts  on  whidi  the  plaintiff  relies,  as  entitling  him  to  the  in- 
junction, must  be  stated.] 

a,  miat  Is  neeesMuily  Implied  need  not  be  alleged.— Thus, 
in  an  action  on  a  bond  conditioned  to  perform  the  award  of  A.,  the  defendant 
pleaded  that  H.  made  no  award ;  reply,  that  the  defendant  revoked  the  au- 
thority of  A.  Tliis  was  held  good  without  alleging  notice  of  the  revocation 
of  A.,  because  notice  was  implied  in  the  words  "  revoked  the  authority  ;'^  there 
could  be  no  revocation  unless  there  was  notice  (Steph.  PI.  854 ;  Marih  v.  Bui- 
feel,  5  Barb.  &  Aid.  607 ;  FreU  v.  FreU,  1  Cow.  835 ;  AUen  v.  Wateon,  16  Johns. 
206).  In  charging  a  defendant  as  an  acceptor  of  a  bill  of  exchange  or  promis- 
sory note,  it  is  sufficient  to  allege  that  he  accepted  the  bill  or  note,  without 
staring  that  the  acceptance  was  in  writing.  There  can  be  no  valid  acceptance 
except  in  writing,  and  an  averment  of  acceptance  implies  that  it  was  in  writ- 
ing {Bank  of  Lowville  v.  Edwards,  11  How.  216).  And  a  complaint  by  one 
suretv  against  another  need  not  state  what  proportion  the  defendant  has  to 
pay  ( Van  Bemark  v.  Van  Bemark,  18  How.  872).  Where  from  the  facts  stated 
a  promise  may  be  implied,  a  promise  need  not  be  alleged  {Croptey  v.  Sweeney^ 
27  Barb.  310;  HuU  v.  Southmayd,  16  Barb.  34;  Farron  v.  Sherwood,  17  N.  Y. 
280 :  Berry  Y,  Femandee,  1  Bing.  838 ;  Bumford  v.  Meseiter,  6  Mau.  &  S.  446 ; 
and  in  an  action  on  a  note,  the  complaint  need  not  allege  that  the  plaintiff  is 
the  holder  or  owner  (Keteltas  v.  Meyer,  19  N.  T.  281). 

h.  Complaint  need  not  antleiiMite  the  defense — ( Van  Nest  v. 
Talmage,  17  Abb.  99) ;  but  it  has  been  allowed  to  do  so  in  certain  cases  (see 
infra).  The  statute  82  Hen.  VIIL  c.  1,  provided  that  wills  made  by  femes 
covert  or  infants  should  have  no  effect ;  yet  in  pleading  a  devise,  it  was  not 
necessary  to  allege  that  the  devisor  was  not  a  feme  covert  and  not  an  infant 
{Stowell  V.  Zoueh,  Plow.  876).  And  in  an  action  on  a  bond  it  is  not  necessary 
to  allege  the  defendant  was  of  full  age  when  he  executed  it  ( WaUinghanCs  case. 
Plow.  664 ;  Bovy^s  ease,  1  Vent.  217).  8o  where  there  was  a  covenant  in  a 
charter-party  that  no  allowance  should  be  made  for  short  tonnage,  unless  made 
to  appear  by  a  survey,  in  an  action  on  such  covenant  for  short  tonnage,  it  was 
objected  in  arrest  of  judgment,  that  there  was  no  allegation  of  a  survey,  the 
court  held  that  if  there  was  no  survey,  it  was  matter  of  defense,  and  refused 
to  arrest  the  judgment  (Sb^iam  v.  E,  L  Camp,,  1  T.  R.  688).  And  in  an  ac- 
tion on  a  cause  of  action  which  accrued  more  than  six  years  prior  to  the  com- 
mencement of  the  action,  the  complaint  should  not,  by  way  of  anticipating  and 
avoiding  a  defense  of  the  statute  of  limitations,  state  the  facts  which  prevent 
the  application  of  the  statute  {BwUer  v.  Mason,  6  Abb.  40 ;  16  How.  546 ; 
Sands  v.  St.  John,  28  How.  140 ;  86  Barb.  628).  In  complaining  on  a  promis- 
sory note,  absolute  on  its  face,  and  in  the  ordinary  form,  it  is  not  necessary 
to  notice  a  contemporaneous  agreement  in  writing,  varying  the  terms  of  the 
note,  contained  in  a  separate  paper ;  such  agreement  is  matter  of  defense  only 
{Smalley  v.  Bristol,  1  Manning,  Mich.  R.  168). 

e.  Where  the  plaintiff  being  prevented  hy  sickness  from  completing  his  con- 
tract to  serve  for  a  stipulated  time,  sues  upon  a  guantvm  meruit  U)r  the  ser- 
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Tices  actually  rendered,  be  need  not  set  up  in  bis  complaint  tbe  excuse  for  not 
performing  tbe  contract  {Wo^e  y.  Hhwe$^  20  N.  T.  197) ;  and  in  an  action  to 
charge  heirs  on  a  promise  to  pay  tbe  debt  of  their  ancestor^  assets  need  not 
be  afieged  {EU4fng  v.  Vanderlyn^  4  Johns.  237).  So  in  an  action  to  recover  for 
damages  to  person  or  property,  it  is  not  necessary  to  allege  that  the  plaintiff 
was  without  fault  {Wojfe  y.  &up&n.  of  IHehmmd,  11  Abb.  270 ;  19  How.  870). 
Tbe  same  rule  applies  to  actions  against  a  city  or  county  for  injuries  by  a  mob 
(ii) 

a.  In  a  complaint  showinc  an  indebtedness  by  defendant  to  plaintiff,  it 
need  not  be  alleged  that  defendant  has  not  paid ;  ii  he  has  paid,  it  is  matter 
of  defense  {KeMtas  y.  Myers,  1 9  N.  T.  288 ;  HoUman  y.  De  Oray,  6  Abb.  79). 
And  in  a  suit  by  one  surety  against  another  for  contribution,  the  complaint 
need  not  negative  any  repayment  to  plaintiff  (Van  Demarh  v.  Van  Demarh,  18 
How.  872^.  Where  a  statute  declares  that  a  deed  or  contract  is  void  if,  or  pro- 
vided, it  IS  made  in  a  particular  manner,  or  upon  a  specific  consideration  (e,g,y 
upon  usury),  it  is  not  necessary  for  the  plaintiff  to  negative  the  condition. 
But  where  a  statute  makes  a  deed  or  agreement  or  other  act  void,  unless  made 
npon  a  specified  consideration,  or  under  specified  circumstances,  the  rule  is 
reversed;  the  plaintiff  must  show  that  the  circumstances  exist  under  which 
alone  it  can  have  validity ;  the  defendant  in  such  a  case  may  rest  upon  the 
general  prohibition  (  WiUiams  v.  The  Ins,  Co.  of  N.  Amer.  9  How.  378).  Thus, 
tlie  statute  of  **  betting  and  gaming  "  provides,  §  8,  that  all  wagers  are  void, 
and  §  10  provides  that  section  8  shall  not  extend  to  an  insurance  in  good 
faith  for  tne  security  of  the  party  insured,  and  which  is  not  otherwise  pro- 
hibited by  law, — held  tbat  a  complaint  on  a  policy  of  insurance  for  account 
of  whom  it  may  concern,  must  state  facts  showing  the  assured  had  an  interest 
to  be  protected,  in  such  a  sense  that  the  insurance  operated  as  a  security  to 
TOOteet  plaintiff  from  loss  by  the  perils  insured  against  {id. ;  Freeman  v .  Fulton 
Pire  Jhs.  Co.  88  Barb.  247).  It  was  provided,  IRS.  710,  §  6  (now  repealed. 
Laws  1858,  p.  251),  that  all  contracts  for  the  sale  of  certificates  of  stocks 
shoidd  be  dimlutely  void,  unless  the  party  contracting  to  sell  was,  at  the  time 
of  making  the  contract,  in  the  actual  ]X)68ession  of  such  certificates,  or  other- 
wise entiued  in  his  own  right,  or  duly  authorized  by  some  person  so  entitled, 
to  aell  said  certificates,  &c. ;  yet  it  was  held  that  in  an  action  on  a  stock  con- 
tract, it  was  not  necessary  to  aver  that  the  plaintiff  was  the  owner  of  the  stock 
at  the  time  of  the  sale,  or  that  the  certificate  was  in  writing,  or  any  of  the 
other  circumstances  to  take  the  contract  out  of  the  statute  ( Washhwm  v. 
l/^nmkHn,  28  Barb.  27;  7  Abb.  8;  see  Merwiny.  Hamilton,  6  Duer,  248.) 

h.  Where  a  clause  or  section  of  a  statute  giving  an  action  for  any  offense, 
contains  a  proviso  or  exception  which  is  against'  the  plaintiff,  or  is  matter  of 
de&nse  or  justification  for  the  defendant,  we  plaintiff  need  not  negative  the 
proviso  in  the  declaration  {Peel  v.  TeUis,  4  Johns.  804).  &^  Actions  for  penal- 
ties. 

c  It  has  been  held  that  the  plaintiff  may  state  aU  the  material  facts  out  of 
which  the  cause  of  action  arises,  and  those  are  material  allegations  which  an- 
ticipate and  explain  what  might  otherwise  be  set  up  by  the  defendant  as  a 
prima  fade  good  defense  (Bradket  v.  WUkinson,  18  How.  102;  and  see  Thomp- 
mm  v.  Minford,  11  id.  275;  Van  Nest  v.  Tahnadge,  17  Abb.  99;  Wade  v. 
Btuher,  4  Bosw.  537). 

d.  MaUers  of  iprhlcli  tbe  court  takes  Judicial  notice  need 
not  be  alleg:ed« — Thus  a  statute  relied  on  in  pleading  need  not  be  referred 
to  (OouUtt  v.  Cofcdry,  1  Duer,  189.  See  Action  for  Penalties).  That  the 
court  cannot  judicially  notice  the  ordinances  of  a  municipal  corporation ;  they 
must  be  set  forth  in  pleading  {Harher  v.  Ma/yor  of  N.  F.  17  Wend.  199). 

e.  Evidence  of  fticts  not  to  be  stated. — "  It  is  an  elementary  rule 
in  pleading,  that  when  a  state  of  facts  is  relied  on,  it  is  enough  to  allege  it 
[the  state  of  the  facts]  simply,  without  setting  out  the  subordinate  facts  T^ich 
are  the  means  of  producing  it,  or  the  evidence  sustaining  the  allegation '' 
{yfiUiams  v.  WilsSn,  8  Ad.  &  £1.  814).    Li  alleging  a  fact,  it  is  not  necessary 
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to  state  such  other  facts  as  tend  to  prove  the  allegation  (Hyatt  y.  McUdhan. 
25  Barb.  458). 

8.  How  ihefaeU  cvre  to  he  Uated, 

a.  Should  the  fticU  be  stated  aecordlng  to  their  le«sal 
eflfbct.  or  as  thejr  aetualljr  ocenrred  or  eztot  f — [The  decisions 
are  both  ways,  and  probably  in  most  cases  either  mode  of  statement  may,  at 
the  option  of  the  pleader,  be  adopted.]  That  the  facts  thould  be  stated  ac- 
cording to  their  legal  effect,  was  held  m  Boyee  y.  Brawn^  7  Barb.  85 ;  Patter9on 
y.  Taylor,  8  Barb.  250 ;  Dolner  y.  QibwHy  8  Code  R 153 ;  Coggil  y.  Am,  JSr.  Hi, 
1  N.  T.  117 ;  StewaH  y.  TVaois,  10  How.  18 ;  and  tihat  they  may  be  so  stated,  see 
BennsU  y.  Judaan,  21  N.  Y.  240.  That  the  &cts  may  be  stated  as  they  actually 
occurred  or  as  they  exist,  was  held  in  Ives  y.  Humphreys,  1 E.  D.  Smith,  201; 
Maiming  y.  Whitbeck,  1  Law  Reform  Tracts ;  and  other  cases,  as  4  Abb.  467 ;  2 
Duer,  509 ;  4  How.  99 ;  1  Abb.  89;  7  Abb.  181;  17  N.  Y.  280 ;  14  N.  Y.  85 ;  28 
Barb.  441 ;  1  Boew.  419;  10  How.  158;  1  Code  Rep.  N.  8.  99, 174;  8  Band. 
695 ;  22  Barb.  895 ;  15  Barb.  84 ;  37  N.  Y.  116. 

h.  Thus,  in  stating  an  act  done  by  an  agent,  the  pleader  may  either  allege 
it  to  be  the  act  of  the  principal,  which  is  the  legal  effect  of  the  fact,  or  state 
the  act  done  by  A  (the  agent),  then  that  he  was  the  agent  of  B.,  and  that  the 
act  was  done  as  the  agent  of  B.  (Bennet  y.  Judeon,  21  N.  Y.  238 ;  CoUee  y. 
8dden,  8  Law  Rep.  496,  C.  P.)  The  first  method  has  the  recommendation  of 
being  more  concise;  and  the  opposite  party  cannot  object  to  it  unless  by 
showing  that  "  the  precise  nature  of  the  charge  or  defense  is  not  apparent  ^ 
to  him.  Of  the  second  method,  the  opposite  party  has  no  right  to  complain ; 
for  it  shows  him  the  precise  feicts  he  nas  to  meet,  and  each  allegation  is  so 
material  that  the  establishment  of  the  conyerse  of  either  would  defeat  the 

E leader.  There  is  no  reported  decision  that  lays  down  the  rule  as  we  ^ye  it ; 
ut  we  consider  the  rule  &irly  deducible  from  the  current  of  the  decisions  re- 
ported and  unreported  (see  Dolner  y.  GHbeon,  8  Code  Rep.  158,  and  St.  John  y. 
OriffUh,  1  Abb.  89 ;  Sherman  y.  N.  T,  Cent. .  B.  B.  Co.  22  Barb.  289 ;  Ivee  y. 
Humphreys,  1  E.  D.  Smith,  201). 

6.  Allegations  to  be  positively  made.—The  allegations  should  be 
positiyely  made,  to  preyent  immaterial  issues  and  confusion ;  so  doing  does 
not  indicate  that  the  pleader  has  personal  knowledge  of  the  facts  alleged 
{Tntsoott  y.  Dole,  7  How.  221) ;  and  m  that  case  the  words  ''  as  the  plaintiff  is 
informed  and  beUeyes,"  following  allegations  of  the  complaint,  were  struck 
out  as  redundant  Generally,  howeyer,  the  courts  indulge  pleaders  to  the 
extent  of  allowing  them  to  make  the  allegations  on  information  and  belief 
(Badway  y.  Mather,  6  Sand.  654).  Thus,  in  an  action  on  a  note  by  an  assignee 
thereof,  it  was  held  the  plaintiff  might  allege  an  information  and  belief  that 
defendant  made  the  note,  and  in  a  complaint  for  goods  sold,  the  plaintiff  may 
allese  the  sale  on  information  and  belief  (St.  John  y.  Beers,  24  How.  877).  So 
an  allegation  on  belief,  as  thus,  '^  the  plaintiff  heUeoes  the  note  was  presented," 
was  held  sufficient  (Badway  y.  Mather,  5  Sand.  654 ;  Howell  y.  Fraser,  6  How. 
221).  So  an  allegation  that  *Hhe  facts  are  true,  as  defendant  has  been  in- 
formed and  belieyes,"  was  held  sufficient,  as  equiyalent  to  an  ayerment  *'  upon 
information  and  belief  of  the  existence  of  the  facts  "  (Fry  y.  Bennett,  1  Code 
Rep.  K  S.  249).  In  ^  F.  MarUed  Iron  Works  y.  Smith  (4  Duer,  874),  it  is 
said,  whether  the  facts  are  stated  upon  information  or  knowledge,  it  is  equally 
the  existence  of  the  fact  that  is  ayerred ;  hence  the  form  of  ayerment  is  a  mat- 
ter of  indifference. 

d.  Pleading  a  ivrltten  liMtraiiieiit. — ^Where  the  action  or  defense 
is  founded  on  a  written  instrument,  a  copy  may  be  annexed  and  referred  to  as 
part  of  the  pleading  (FiUrbanks  y.  Bhxmfidd,  4  Duer,  858 ;  see  section  162, 
post).  And  where  that  is  done,  any  facts  recited  in  the  instrument  are  to  be 
considered  as  alleged  in  the  pleading  (Slack  y.  Heath,  1  Abb.  831 ;  4  R  D. 
Smith,  95 ;  affirmed.  Court  of  Appeals,  June,  1860 ;  and  see  Haggart  y.  Mor- 
gan, 5  N.  Y.  422  and  note  to  §  160).  An  allegation  that  a  party  did  "  execute 
a  release/^  held  not  sufficient  (Hatch  y.  Peet,  23  Barb.  575).    A  complaint  on 
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8  special  contract  should  set  out  its  proYisions,  either  in  form  or  lesfal  effect, 
and  allege  performance  or  excuse  for  nonperformance  (Brovm  y.  Colie^  1 E.  D. 
Smith,  265).  An  objection  to  a  pleading,  that  the  legal  effect  of  a  written 
instrument  is  given  instead  of  the  instrument  itself^  can  be  taken  only  by  de- 
murrer (Kellogg  y.  Bakery  15  Abb.  287) ;  and  a  party  will  not  be  required  to 
set  out  a  written  instrument  if  it  appear  that  the  instrument  is  lost  (Kellogg  y. 
Bdker^  15  Abb.  287).  In  a  complaint  on  a  written  instrument  in  a  tbreign 
language,  it  is  sufficient  to  giye  a  copy  of  the  instmment,  although  it  woidd 
be  better  to  set  out  its  legal  effect  (Noumy  y.  Dtibosty,  12  Abb.  128). 

a.  Where  it  is  necessary  in  pleading  to  allege  the  consideration  for  making 
an  instrument  in  writing,  it  is  sufficient  to  say  that  it  was  for  yalue  receiyed 
(Pr%ndUY,'Garuiher»y  15  N.  T.  426;  Bemon  y.  Couehmany  1  Code  Bep.  119; 
Appleby  y.  ElkinSy  2  Sand.  678 ;  and  see  Brawn  y.  Michigan  B.  R  Co,  6 
Abb.  273).  The  presumption  is  that  a  note  was  giyen  upon  a  sufficient  con- 
sideration (TibbetU  y.  Btood,  21  Barb.  655). 

h.  Where  a  statute  prescribes  the  giving  an  instrument  and  its  purport,  it 
18  consideration  enough  to  support  the  instrument  that  it  was  given  pursuant 
to  the  statute  {Slack  y.  Beath,  1  Abb.  881 ;  4  E.  D.  Smith,  95  ;  affirmed,  Co't 
of  App's,  1860 :  Morange  y.  Mudgf,  6  Abb.  244).  It  need  not  be  alleged  thi^t 
it  was  taken  pursuant  to  the  statute  (Shato  y.  TobiaSy  3  N.  Y.  190). 

e.  No  delivery  need  be  alleged  in  terms,  the  averment  of  the  making  of  an 
instrument  in  writing  is  equivalent  to  alleging  a  delivery  (Prindle  v.  Caruthera, 
15  N.  T.  426 ;  KeteUas  v.  Jfy&rs^  19  N.  T.  281 ;  La  Fayette  Ins,  Co.  v.  Bog&rs^ 
80  Barb.  491)  ;  so  the  averment  of  indorsement  of  a  negotiable  instrument 
implies  a  delivery  (B*kof  Lowtnlle  v.  EduwrdSy  11  How.  217;  Griswold  v. 
Laterty,  3  Duer,  691 ;  N.  F.  Marbled  Iron  Worke  v.  Bnithy  4  Duer,  862 ;  Tay- 
lor v.  Corbiere,  8  How.  888). 

d.  Where,  in  an  instrument  for  payment  of  money,  the  name  of  the  payee 
is  left  blank,  with  intent  that  such  instrument  may  be  transferred  by  delivery, 
the  holder  may,  in  a  complaint  on  such  instrument,  allege  that  it  was  deliv- 
ered to  some  person  unknown,  and  afterward  came  to  his,  plaintiff's,  posses- 
sion (Bitbbardr,  If.  Y.  db  Harlem  R.  B.  Co.  14  Abb.  275). 

e.  Where  the  plaintiff  claims  ae  the  indorsee  of  a  negotiable  instrument,  he 
should  allege  that  the  instrument  was  indorsed  to  him.    But  where  he  claims 

09  the  assignee,  whether  of  a  negotiable  or  non-negotiiible  instrument,  he 
should  all^^  that  the  instrument  was  assigned  to  him  (Billings  v.  Jane^  11 
Barb  620 ;  WhiU  v.  Brovm,  14  How.  282).  An  allegation  of  indorsement  of 
a  non -negotiable  instrument  coupled  with  an  allegation  that  the  plaintiff  was 
holder  and  owner,  was  held  sufadent  (Brown  v.  Richardson,  20  K  Y.  472 ;  1 
Bosw.  402). 

/.  Holder  and  oivner.— An  allegation  that  plaintiff  is  holder  and 
oymer  is  unnecessary  (KeteUas  v.  Myers,  19  N.  Y.  281 ;  Corm.  B^k  v.  Smith,  9 
Abb.  118 ;  17  How.  487)  and  embarraoing  (Chadwiek  v.  Booth,  18  Abb.  249 ; 
22  How.  28).  An  allegation  that  the  instrument  was  delivered,  indorsed,  or 
aadgned  to  plaintiff^  implies  that  he  is  owner  and  holder  (Mitchell  v.  Hyde,  12 
How.  460 ;  24  N.  Y.  547 ;  BiUings  v.  Jam,  11  Barb.  620;  Hk  of  LmmOe  v. 
Edwards,  11  How.  217;  Oriswold  v.  La/certy,  8  Duer,  691 ;  N.  Y.  Marbled  Iron 
Works  V.  Smith,  4  Duer,  862 ;  Conn.  Hk  v.  Smith,  9  Abb.  118 ;  17  How.  487). 

g.  A  plaintiff  may  recover  without  bein^^  in  &ct  the  holder  of  the  instru- 
ment sued  upon,  as  where  the  instrument  is  destroyed  or  lost  (2  B.  S.  406 ; 
Bvp&rv.  of  Lvdngston  v.  WhUe,  80  Barb.  70 ;  Desmond  v.  Rice,  1  Hilton,  5:^0; 
Des  Artes  v.  Leggett,  16  K.  Y.  582),  or  in  possession  of  the  defendant  (Smithy. 
MeClure,  5  East.  476;  Selden  v.  Pringte,  17  Barb.  468).  The  question  is, 
whether  he  is  the  real  party  in  interest,  or  trustee  of  an  express  trust,  or  person 
ftuthorized  to  sue  by  statute ;  if  he  is,  he  may  recover  (Root  v.  Frice,  22  How. 
872;  BiOterfield  v.  Maoomlfer,  id.  150). 

%,  Where  the  defense  is  that  the  plaintiff  is  not  the  holder  and  owner,  t.  e., 
not  the  real  partr  in  interest,  it  should  be  set  up  as  new  matter,  showing  how 
or  why  the  plaintiff  is  not  the  real  party  in  interest  (Arthur  v.  Beales,  1  Ex. 
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608 ;  Froier  v.  WeUh^  8  M.  <fe  W.  609;  Barhtr  y.  Xmum,  12  Jur.  246 ;  Bogern 
y.  Chilton,  17  Law.  Jour.  Ex.  8-845 ;  De  8anU$  y.  Searle,  1 1  How.  477).  But 
it  has  been  held  that  where  it  is  alleged  in  terms,  that  the  plaintiff  is  the  hold- 
er and  owner,  under  a  mere  general  denial  of  that  allegation,  the  defendant 
may,  on  the  trial,  show  the  plaintiff  not  to  be  the  real  party  in  interest  (HttU 
V.  Wheeler,  7  Abb.  412 ;  Butterfield  y.  Maeomber,  22  How.  150 ;  Taylor  y.  Cor- 
Jnere,  8  How.  888;  HoUtein  y.  Rice,  15  How.  1 ;  see  c<mt/ra.  Batch  y.  Feet,  23 
Barb.  582 ;  Withertpoim  y.  Van  Ddar,  15  How.  266 ;  Bnwn  y.  Eychnan,  12 
How.  818;  Fleuret  y.  Boget,  5  Sand.  646;  Sedey  y.  Eagle,  17  Barb.  580;  re- 
yersed,  18  N.  Y.  542).  Perhaps  the  true  rule  is  as  thus :  Where  the  instrument 
neyer  ^was  deliyered,  indorsed,  or  assigned  to  the  plaintiff  where  he  never  teas 
the  rekl  part^  in  interest,  that  fact  may  be  shown  on  a  ffeneral  denial  of  the 
allegation  of  deliyery,  indorsement,  or  assignment,  but  where  the  plaintiff  hag 
once  been  the  real  party  in  interest,  and  has  ceased  to  be  so,  then,  to  entitle 
the  defendant  to  show  the  determination  of  the  plaintiff's  title,  he  must  plead 
the  facts  as  new  matter.  • 

a.  Plaintiff  must  show  title.— (TA^  Petyde  y.  Bi»th,  82  N.  Y.  897). 
Thus,  where  it  appears  on  the  face  of  the  complamt  that  although  the  note  in 
suit  is  in  the  possession  of  the  plaintiff  it  is  neyertheless  the  property  of  an- 
other, the  complaint  does  not  state  a  cause  of  action  in  the  plaintiff  {Palmer  y. 
Bmedley,  6  Abo.  205 :  28  Barb.  468).  And  so,  where  it  appeared  on  the  £eu» 
of  the  complaint  that  the  plaintiff  held  the  note  as  trustee,  under  an  instrument 
which  expressly  authoriz^  him  to  sell  it,  but  did  not  expressly  authorize  him 
to  sue  upon  it,  the  complaint  was  on  demurrer  held  insufficient  {Ndeon  y.  Eaton, 
7  Abb.^  805).  An  allegation  that  the  plaintiff^  the  officer  of  a  bank,  was  duly 
authorized  to  sue  on  tShalf  of  the  bank,  is  not  sufficient  (Myers  y.  Maehado,  14 
How.  149;  6  Abb.  198). 

h.  An  allegation  that  the  note  in  suit  "for  yalue  reoeiyed  lawfully  came  to 
possession  of  these  plaintiffs,"  held  a  sufficient  allegation  of  title  in  plaintiffs 
{Lee  y.  Aintlie,  4  Abb.  468 ;  1  Hilton,  277  ;  and  see  Taylor  y.  Corhiere,  8  How. 
888).  An  allegation  that  the  plaintiff  is  now  the  ^''honafide  holder  and  own- 
er," without  showing  how  he  acquired  such  ownership,  was  held  sufficient  (Hot- 
stein  y.  Rice,  15  How.  1).  And  in  an  action  by  the  assignee  of  a  chattel  note, 
an  allegation  of  the  indorsement  of  the  note  by  the  payee  to  the  plaintiff  and 
that  he,  plaintiff^  is  the  holder  and  owner,  is  sufficient  ayerment  of  assignment 
to  plaintiff  (Brown  y.  RichaTdsony2lfi  N.  Y.  472). 

e.  Ownership  of  a  note  is  sufficiently  shown  by  alleging  its  making,  in- 
dorsement, and  deliyery  to  the  plaintiff,  though  coupled  with  the  statement 
*^  that  it  was  by  the  Bank  of  Commerce,  which  then  held  the  same,  presented 
for  payment."  Such  statement  only  imports  a  holding  for  collection  (Farm" 
en?  B^k,  dkc.  y.  Wadsworth,  24  N.  Y.  547).  And  where  the  complaint  alleged 
that  the 'note  in  suit  was  deliyered  to  W.  B.  S.  for  said  Bank  (the  plaintiff), 
and  that  said  note  was  held  and  owned  by  plaintiff,  it  was  held  to  be  a  suf- 
ficient ayerment  of  ownership  (Camden  Bank  y.  Rodgers,4t  How.  68 ;  see  PeeU 
y.  BraU,  6  Barb.  662 ;  Parker  v.  Totten,  10  How.  284 ;  White  y.  Brmen,  14  How. 
282 ;  Thomas  y.  Desmond,  12  How.  821). 

d.  Where  title  is  once  shown  in  plaintiff,  its  continuance  is  presumed,  and 
need  not  be  alleged  ( Van  Rensselaer  y.  Bonested,  24  Barb.  865  ;  Taylor  y.  Cor- 
Here,  8  How.  888). 

e,  Actfl  valid  at  eommon  lair,  but  reyalated  as  to  mode 
of  performance  bjr  statute. — ^As  to  such  acts  it  is  sufficient  to  use 
such  certainty  of  allegation  as  was  sufficient  before  the  statute.  Thus  in 
pleading  in  a  complaint,  a  promise  to  pay  the  debt  of  another  (8temy,  Drinker, 
2  E.  D.  Smith,  406 ;  ffiUiard  y.  Austin,  17  Barb.  141 ;  Elting  y,  Vanderlyn,  4 
Johns.  287),  or,  a  contract  relating  to  real  estate  (Livingston  y.  Smith,  14  How. 
492;  Reynolds  y.  Dunkirk,  dke,  R.  R,  Co,  17  Barb.  617;  Champlin  v.  Parish, 
11  Paige,  408),  or,  an  acceptance  of  a  bill  of  exchange,  it  need  not  be  alleged 
to  be  in  writing  (and  see  Dewey  y.  Ebag,  15  Barb.  868 ;  Homer  y.  Wood,  id, 
871 ;  Williams  y.  Ins  Co.  of  K  Amer.  9  How.  373  ;  and  Bank  of  LouistUle  y. 
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Sdwxrdi^  11  id.  216 ;  FowUr  v.  N,  F.  Indem.  Ins.  Co.  28  Barb.  150 ;  GfMs  v. 
29a»h^  4  Barb.  449 ;  Murison  v.  JanM^  13  Barb.  466 ;  Eaight  v.  Child,  84  Barb. 
191 ;  Waahbum  y.  Franldin,  28  Barb.  27 ;  7  Abb.  8).  In  an  answer  it  is  other- 
-vrise :  if  a  defendant  sets  up  a  contract  which  is  reauired  to  be  in  writing,  he 
must  so  state,  or  his  answer  is  insufficient  (Taytar  v.  JSiUanry^  1  Gale,  22; 
but  see  contra,  Tcwig  v.  AtastinJuKvr  Rep.  IV.  C.  P.  554 ;  Keams  y.  DureU  6 
C.  B.  696 :  CHUeU  y.  WkUmarsh,  8  Q.  B.  966,  and  15  Barb.  868 ;  Case  y. 
Barber,  1  Kaym.  451). 

a.  Matter  in  aggraTBtlon. — ^Matters  intended  in  aggrayation  of  dam- 
ages, so  far  as  they  can  be  distinguished  from  averments  essentia]  to  the  state- 
ment of  the  cause  of  action,  may  always  be  giyen  in  evidence  tcj  show  the 
quo  ammo  without  being  pleaded  (Btusel  y.  MaequUter,  1  Camp.  49,  n.  /  Slack 
V.  Mo  Cheiney,  2  Tates,  473 ;  WaUis  y.  Mcue,  8  Binney ,  546 ;  Kan  y.  McLatighliny 
2  Serg.  &  R  469)  ;  aggrayatin^  circumstances  should  not  be  pleaded  {Wdme 
V.  OtvmteU,  2  Stark.  R.  457 ;  Moloney  y.  Dows,  15  How.  265 ;  see,  howeyer, 
£oat  T.  Foder,  9  How.  37 ;  Brewer  y.  Temple,  15  How.  286 ;  and  poet,  Assault) ; 
and  when  alleged  in  the  complaint  are  not  trayersable  {Bates  y.  Loomis,  5 
"Wend.  134 ;  Gilbert  y.  Bounds,  14  How.  49). 

b.  Special  Damages.— ^General  damages  may  be  proved  under  a  gen- 
eral demand  of  relief ;  but  special  damages  must  be  stated  in  the  complaint 
(  Vanderslice  y.  Newton^  4  N.  Y.  133 ;  BogaH  y.  BurhhaUer,  2  Barb.  525  ;  Laror 
vta^  y.  PerhinSy  10  N.  Y.  371 ;  Solms  y.  Idas,  16  Abb.  311),  or  the  plaintifi 
can  not  proye  them  on  trial  (Low  v.  Archer,  12  N.  Y.  282 ;  Moloney  v.  Bows, 
15  How.  265 ;  Bpenee  y.  IfeyneU,  2  New  Mag.  Cas.  19).  An  averment  of  spe- 
cial damage  is  required  to  be  inserted  to  preyent  a  surprise  upo^  the  defend- 
ant, and  it  is  not  traversable  {Moloney  y.  Botos  15  How.  265) ;  except  where 
the  special  damage  is  the  foundation  of  the  cause  of  action,  in  that  case  it  is 
a  material  allegation,  and  if  not  controverted,  is  admitted.  (Perrmg  v.  Harris, 
2  M.  <fe  Rob.  5  ;  see  14  N.  Y.  526 ;  1  E.  D.  Smith.  460).  In  an  action  against 
a  sheriff  for  neglecting  to  return  an  execution,  it  is  not  necessary  to  allege 
special  damage  (Led/yard  v.  Janes,  7  N.  Y.  550). 

e.  In  an  action  for  a  breach  of  contract  the  plaintiff  is  confined  in  his  re- 
coyery  to  the  breach  alleged,  and  can  not  recover  on  any  other  grounds  (Briggs 
T.  VanderbiU,  19  Barb.  222).  If  the  plaintiff  was  actually  damnified  beyond 
that,  he  should  specify  in  his  com^aint  the  particular  damage  sustained 
{Bogart  y.  BurkhaUer,  2  Barb.  525).  In  an  action  on  a  contract  to  indemnify 
and  save  harmless  one  party  from  any  claim  or  demand  of  another,  the  com- 
plaint must  allege  aettuil  damage ;  but  on  an  indemnity  to  save  from  le^ 
licdrility,  there  me  complaint  need  only  allege  a  liability  without  alleging 
actual  damage  {McOee  y.  Boen,  4  Abb.  8;  Grippen  y.  Thompson,  6  Barb.  534). 

d.  An  alle^tion  of  special  damage  that  by  reason  of  the  negligence  of  de- 
fendants, *'  pliuntiff  was  and  would  be  compelled  to  pay  $100  ror  medical  at- 
tendance, funeral  expenses,'^ — held  sufficient  (Boeder  y.  Orm^,  13  Abb.  335). 
As  to  the  damages  in  an  action  for  causing  death,  see  AUhof  y.  Wolf,  22  N. 
Y.  855 ;  Curtis  y.  Rochester  db  Syracuse  RB.2^  Barb.  282;  TiOey  y.  Hudson 
R.  R.  B.  (7(9 ,  24  N.  Y.  471 ;  as  to  damages  for  death  of  wife,  see  L/ucas  y.  New 
York  Cent.  B.  R.  21  Barb.  245. 

e.  Where  the  complaint  omitted  to  allege  any  special  damage,  the  plaintiff 
was  allowed  to  amend  his  complaint  on  the  trial,  by  inserting  a  claim  for 
special  damage  (MiUer  y.  Gfarling,  12  How.  203). 

4.   Fbets  necessary  to  he  stated  in  particular  actions. 

/.  Account  stated. — [The  material  allegations  are,  (1)  that  plaintiff 
and  defendant  came  to  an  accounting  together;  (2)  on  such  accounting  defend- 
ant found  indebted  to  plaintiff;  (3)  which  defendant  promised  to  pay;  (4)  and 
has  not  paid.]  What  constitute  an  account  stated  is  a  question  of  law  (Lock- 
wood  V.  Thorn,  11  N.  Y.  170;  and  see  Bruen  y.  Hone,  2  Barb.  586;  Toland  y. 
^aguSy  12  Peters,  830 ;  Learmouth  v.  Oramdine,  4  M.  &  W.  658).  A  complaint 
stated  that  the  defendant,  on,  &c.,  was  indebted  to  the  plaintiff  in  $446  upon 
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a  balance  of  an  account  stated  and  then  dne  to  this  plaintiff^  which  the  defend- 
ant then  and  there  promised  to  pay,  but  he  has  neglected  to  pay  the  same, 
except  a  payment  of  $150  on  account,  and  he  remains  indebted  to  the  plain- 
tiff in  the  9um  of  $296,  wi£h  interest  The  defendant  demurred,  on  the  ground 
that  facts  sufficient  to  constitute  a  cause  of  action  were  not  stated, — held  that 
the  complaint,  although  loosely  drawn,  was  sufficient,  and  the  demurrer  was 
oyerrulea  (Graham  y.  Ccunman,  18  How.  860 ;  and  see  Mittenbeyer  y.  Atwood^ 
18  How.  880 ;  Emery  y.  Pmm,  20  N.  T.  62).  The  giying  a  promissory  note  is 
primorfacie  eyidence  of  an  accounting  {Lake  y.  Ty^en^  6  l^.  i .  461).  The  time 
T^hen  Vie  account  was  stated  need  not  be  alleged  {Leaf  y.  Leee^  1  Horn  &  Huii 
478;  7  DowL  P.  C.  189;  4  K  &  W.  679;  Bingley  y.  Durham^  1  Per.  &.  D.  68; 
4  DowL  521). 

a.  Adverse  claim  to  real  estate^  complaint  in  action  to  determine  {Ea- 
ger y.  Bager,  88  Barb.  92),  and  complamt  for  that  and  other  relief  (see  Wood- 
gate  y.  Fleet,  9  Abb.  223). 

h,  Aisanlt  and  batterf. — [The  material  allegation  is,  that  defendant 
assaulted  and  beat  plaintiffl]  The  complaint  may  state  the  business  and  em- 
ployment of  the  parties,  and  the  object  and  intent  of  the  assault,  together 
with  the  statement  that  it  caused  the  plaintiff  to  be  ridiculed,  &c,  and  this 
held  not  to  be  immaterial  or  irreleyant  Although  not  essential  to  entitle  the 
plaintiff  to  sustain  his  action,  these  allegations  are  material  on  the  question 
of  damages,  and  may  be  proy^  {Root  y.  Foster,  9  How.  87 ;  and  see  CHlbert 
y.  Boun&^  14  How.  46).  So  where  the  complaint  alleged  that  on,  &c.,  the 
defendant,  with  loud  and  abusiye  lansruage,  made  an  assault  on  plaindf^ 
and  seized  him  by  the  body,  &c.,  and  then  and  there,  in  the  presence  of 
diyera  persons,  published  of  and  concerning  the  plaintiff  the  words,  ^*  You 
peijured  yourseUT,  and  I  will  send  you  to  the  State  prison ;  *'  and  then  and 
there  pushed  about  the  plaintiff.  Demurrer  that  two  causes  of  action 
were  improperly  united :  The  demurrer  was  oyer-ruled,  and  by  the  court, 
*'  The  complaint,  in  fact,  contains  but  one  cause  of  action.  The  allegations 
relate  to  a  single  transaction,  and  no  more ;  they  state  what  was  done  and  said 
on  the  occasion  referred  to.  Each  constitutes  a  part  of  the  ret  gestm.  What 
is  aUe^pd  to  haye  been  done,  would  sustain  an  action  for  personal  injuiy. 
What  IS  alleged  to  haye  been  said,  would  sustain  an  action  for  an  injury  to 
the  reputation.  The  whole  together  constituting  but  a  single  transaction, 
makes  but  a  single  cause  of  action"  {Brewer  y.  Temple,  16  How.  286).  In  an 
action  for  an  assault,  the  plaintiff  was  allowed  to  amend  his  complaint  on  the 
trial  by  inserting  an  allegation  that  the  defendant  *'  wounded  the  plaintiff  and 
bit  off  both  his  ears"  {nagini  y.  De  Hart,  12  How.  822).  A  woman  npon 
whom  a  rape  has  been  committed  may  maintain  an  action  for  the  injury.  The 
gist  of  the  action  is  the  force,  and  it  should  appear  from  the  complaint  that 
tiie  connection  was  against  the  will  of  plaintiff  {Kcenig  y.  Nott^  8  Abb.  884 ;  2 
Hilton,  828). 

6.  A'ward. — ^A  complaint  upon  an  award  which  directs  one  party  to  pay 
to  the  other  a  sum  nam^  on  demand^  and  proyides  that  on  payment  by  the 
one  of  that  sum  and  the  receipt  of  it  by  the  other,  each  shall  execute  and 
deliyer  to  the  other  ii  release  in  mil  of  all  demands,  unless  it  ayers  the  deliyeiy 
or  tender  of  such  release,  or  an  offer  to  deliyer  the  same  on  payment  of  the 
sum  so  awarded,  does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
notwithstanding  it  ayers  a  demand  of  payment  and  a  neglect  and  refusal  by 
the  defendant  to  pay  the  sum  awarded  {Cofe  y.  Blunt,  2  Bosw.  11).  The  ob* 
jection  can  *  be  taken  on  an  appeal  from  the  judgment  if  the  tender  or  offer 
was  not  proyed .  on  the  trial  (id,)  As  to  complaint,  to  set  aside  an  award  for 
defects  not  appearing  on  its  face,  see  Borrovoe  y.  MWbank,  6  Abb.  28 ;  AUen  y. 
Oalpin,  9  Barb.  246. 

a.  Banking  asaoclatloni. — ^Banking  associations  ma|r  sue  or  be  sued 
by  or  in  the  name  of  their  president  {GHUett  y.  Moody,  8  N.  i.  479 ;  Case  y. 
Meehanieti'  Rhing  Asso.  1  Sand.  698 ;  Eoit  River  B'h  y  Judah,  10  How.  186) ; 
in  which  case  the  allegation  must  be  that  the  corporation  and  not  the  plaintiff 
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or  the  dffendttnt.  did  this  or  that  {Ihlafield  y.  Kinney^  24  Wend.  845  ;  ChrU- 
topher  y.  Btockholm,  6  id.  86 ;  TJumae  y.  Dahiny  22  id,  9 ;  Warden  y.  Wor- 
tAinffUm^  2  Barb.  868 ;  Merritt  y.  Seaman,  6  N.  T.  168) ;  for  the  action  is  by 
or  against  the  corporation,  not  by  the  president  in  nght  thereof  (Lowerre  y. 
Van,  5  Abb.  229). 

a.  In  an  action  on  a  bill  of  exchange,  the  complaint  alleged  that  plaintiff 
yraa  one  of  the  pablic  registered  officers  of  the  Royal  Bank  of  Liyerpool,  a 
banking  company  ddr  constituted  and  existing  under  the  laws  or  Great 
Britain,  and  as  such  officer  was  duly  authorized  and  empowered  to  commence 
any  and  all  proceedinfirs  at  law,  on  behalf  of  said  bank,  and  that  the  suit  was 
brought  for  the  benefit  and  on  behalf  of  the  said  bank.  The  complaint,  in 
other  respects,  was  in  the  usual  form,  and  contained  all  the  necessary  ayer- 
ments  to  chaige  the  defendant.  Demurrer  on  the  gromids,  (1)  that  the 
complaint  did  not  state  &ct6  sufficient  to  constitute  a  cause  of  action ;  (2)  that 
the  action  was  not  prosecuted  in  the  name  of  the  real  party  in  interest;  de- 
murrer sustained  on  the  second  ground — ^ihe  ayerment  that  the  plaintiff  was 
dufy  avihoriBed  to  brin^  the  action  on  behalf  of  the  bank  was  not  an  ayerment 
of  a  fact,  but  a  conclusion  of  law ;  and  the  complaint  was  defectiye  in  not 
setting  forth  the  existence  and  terms  of  the  law,  under  which  the  bank  was 
organized  and  an  authority  giyen  to  the  plaintiff  to  sue  on  its  behalf  {Myers 
T.  Maehado,  14  How.  149 ;  6  Abb.  198). 

h.  Bail. — Complaint  against  {Glapp  y.  Sehutty  44  Barb.  9). 
e.  Bond.— ^S^  Undertaking),  A  complaint  which  alleges  that  "de- 
fendant made  his  certain  bond  or  obligation,  sealed  with  his  seal,  and  in  the 
-words  and  figures  followin^,'^  setting  out  a  copy  of  the  bond,  and  alleging 
that  defendant  has  not  paid  the  sum  therein  mentioned,  or  any  part  thereof 
and  that  the  whole  amount  u  due,  is  sufficient ;  it  need  not  allege  any  de- 
livery {La  Fayette  Ina,  Co,  y.  Sogers,  80  Barb.  491).  In  actions  on  bonds  for 
the  breach  of  any  condition,  other  than  for  the  payment  of  money,  or  for  any 
penal  smn  for  the  non-performance  of  any  coyenant  or  written  ajgreement,  the 
complaint  must  state  the  specific  breaches  for  which  the  action  is  brought  (2 
K.  a  878,  §  5 ;  7  Wend.  8*5 ;  6  iJ.  454 ;  4  i5.  570 ;  Western  Bh  y.  Sherwood, 
29  Barb.  888^.  (This  rule  applies  to  actions  on  bonds  b^  non-resident  plaintifis 
to  secure  detendants  costs  (5  Hill,  87).  But  not  to  actions  on  bonds  for  pay- 
ment of  money  by  installments  (17  Wend.  881 ;  Barman  y.  Dedrick^  8  Barb. 
192) ;  nor  to  actions  on  bonds  for  the  payment  of  an  annuity  (8  Wend.  454;  5 
Bill,  87).  The  seyeral  breaches  alleged  are  in  the  nature  of  distinct  causes  of 
action  (Beaeh  y.  Barons,  18  Barb.  806).  In  actions  on  bonds  the  judgment^ is 
for  the  penalty  {Western  B'l  y.  SJtencood,  29  Barb.  888). 

d,  Attacliiiieiit  bondi. — In  an  action  on  an  attachment  bond,  the 
plaintiff  is  bound  to  show  that  he  has  sustained  some  damage  by  reason  of  the 
attachment    He  cannot  recoyer  on  the  mere  fact  that  the  plaintiff  in  the  at- 
tachment did  not  succeed  {Winsor  y.  Orcutt,  11  Paige,  578).    In  an  action  on 
a  bond  ^yen  for  the  appearance  of  a  judgment  debtor  under  attachment,  in 
proceedmgs  supplementary  to  execution,  it  is  not  necessary  to  set  forth  in  the 
complaint  the  issuing  or  return  of  an  execution  unsatisfied,  nor  that  an  order 
-was  made  for  the  attachment  (KeUy  y.  McCormiek,  2  E.  D.  Smith,  508) ;  but 
in  an  action  upon  a  bond  giyen  on  the  arrest  of  a  party  upon  an  attachment 
issued  for  a  contempt,  the  plaintiff  should  state  in  the  complaint  his  connec- 
tion with  ^e  attacnment,  and  how  he  was  aggrieyed  by  the  acts  of  the  de- 
fendant {Baynor  y.  Clark,  8  Code  Rep.  280).    In  a  complaint  on  a  bond  giyen 
to  secure  the  dischar^  of  an  attachment  issued  under  the  act  for  the  collec-  - 
tion  of  demands  against  ships,  the  plaintiff  should,  to  sustain  the  bond  as  a 
statute  security,  not  only  ayer  the  acts  showing  that  such  warrant  of  attach- 
ment was  duly  issued^  and  that  the  bond  was  duly  executed  by  the  defend- 
ants, and  that  the  claim  of  the  creditor  has  not  been  paid,  but  also  ayer  that 
the  bond  was  deliyered  to  the  officer  by  whom  the  warrant  of  attachment  was 
issued  in  such  wise  that  it  became  his  duty  to  grant  a  discharge  of  the  war- 
rant {Clark  y.  Thorp,  2  Bosw.  680;  see  Palmer  y.  MeUnd,  6  Cal.  R  651). 
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a.  Bond  of  a  railroad. — ^For  the  form  of  a  complaint  on  a  railroad 
bond,  see  Miller  v.  K  F.  d  Erie  R  R.  Co.  8  Abb.  431 ;  Hubbcurd  y.  K  T.  A 
Harlem  R  R  Co.  14  Abb.  275 ;  36  Barb.  286. 

h.  Exeeutora'  bonda. — An  action  may  be  maintained  on  an  executor's 
or  administrator's  bond,  when  forfeited  by  the  non-payment  of  a  sum  decreed 
by  the  snrrogate  to  be  paid  to  a  legatee  or  creditor  pursuant  to  2  R.  S.  72,  { 
19,  though  the  decree  has  not  been  docketed,  nor  an  execution  issued  and  re- 
turned, and  though  the  boad  has  not  been  assigned  as  authorized  by  Laws 
1837,  p.  135,  §§  63  to  65 ;  Laws  1844,  p.  90,  §§  1,  2  {The  Peofle  y.  OuHd,  4 
Denio,  651).  The  complaint  must  show  the  surrogate  had  jurisdiction  (Ma- 
honey  y.  GutUher,  10  Abb.  481 ;  and  see  Behrle  y.  Sherman,  10  Bosw.  292). 

e.  RepleTln  bonds. — ^In  an  action  on  a  repleyin  bond,  the  complaint 
need  not  state  that  the  bond  was  executed  on  befudf  of  the  plaintiff  in  the 
repleyin  (jShaw  y.  Tobias^  3  N.  T.  190).  And  when  the  action  is  on  a  bond 
executed  to  a  coroner,  the  complaint  need  not  state  that  the  writ  of  repleyin 
was  directed  to  the  coroner.  That  fiict  will  be  presumed  from  giying  the 
bond  to  him  (id.) 

d.  Constables'  bonds. — ^An  action  on  a  constable's  bond  in  the  city  of 
New  York  covQd  ^nly  be  prosecuted  after  judgment  against  the  constable,  and 
after  leaye  to  put  the  bond  in  suit  obtained  from  the  court  of  Common  Pleas 
(Davis  y.  Kruger^  4  E.  D.  Smith,  360 ;  see  Carpenter  y.  Doody^  1  Hilton,  465 ; 
Mayor  of  N.  F  y.  BreU,  2  Hilton,  560 ;  Mayor  of  K  F.  y .  Byan,  85  How.  408 ; 
see  Mayor  of  N.  T.  y.  Lyom^  24  How.  280,  1  Daly,  296 ;  as  to  entry  of  judg- 
ment in  such  actions). 

e.  Lost  bond. — ^In  an  action  on  a  lost  bond,  it  is  not  necessary  to  allege 
the  loss  in  the  complaint  (Superv,  of  LiHngeton  y.  WhUe^  30  Barb.  72). 

/.  Bills  of  exolian9e.~(See  Prominory  notes^  and  §  162,  pott).  A 
complaint  on  a  bill  of  exchange,  drawn  under  a  promise  to  accept  such  bill 
when  drawn,  should  ayer  an  acceptance.  A  complaint  which  ayers  a  promise 
to  accept,  and  a  refusal,  is  sufficient,  in  that  respect  (Barney  y.  Worthinffton^  4 
Abb.  N  8.  205). 

g.  Indorsee  ayalnst  acceptor  and  maker.— The  complaint  alleged 
the  making  and  acceptance  of  two  drafts,  and  then  alleged  that  "  payment 
of  both  of  said  drafts  was  duly  demanded  at  maturity,  and  that  the  same 
were  thereupon  duly  protested  for  nonpayment,  and  that  notice  thereof  was 
duly  giyen  to  the  said  indorsexs.^'  A  demurrer,  that  the  complaint  did  not 
state  tacts  sufficient,  &c.,  was  oyerruled  (Woodbury  y.  Sackrider^  2  Abb.  405  ; 
see  Price  Y.  MeClave,  3  Abb.  254;  Pahaaioque  Rky.MaHin,  11  Abb.  291; 
Mia  y.  Place,  7  Rob.  389 ;  Fermr  y .  WittiamSy  14  Abb.  215).  Where  the  com- 
plaint  alleged  that  the  defendants  made  a  certain  acceptance,  a  copy  of  which 
was  set  out,  that  the  payee  indorsed  it,  that  the  defendants  were  mdebted  to 
the  plaintiff  thereon  in  an  amount  specified, — this,  on  motion  to  continue  an 
injunction,  was  held  a  sufficient  statement  of  a  cause  of  action  (Lety  y.  Ley^^ 
Abb.  89).  A  complaint  which  alleged  the  drawing  of  the  bill,  describing  it, 
a  deliyery  of  it  to  the  payee,  who  tnen  and  there  indorsed  it  and  deliyered  it 
so  indorsed,  and  thereafter  and  before  maturity  the  same  came  lawfully  into 
the  possession  of  plaintiff  for  yalue,  that  said  bill  is  past  due  and  unpaid,  and 
the  defendants  are  now  jointly  indebted  to  plaintifb  thereon  in  the  sum  of 
$1,200,  held  sufficient  (Phelps  y.  Ferguson,  19  How.  148)« 

h.  Checks*— (See  §  162,  post).  A  complaint  in  an  action  by  the  payee 
against  the  drawer  of  a  checl^  must  allege  notice  to  the.  maker,  of  a  demand 
and  non-payment  of  the  check ;  and  where  in  such  an  action  the  complaint 
ayerred  that  the  check  had  been  deliyered  to  the  plaintiff  for  yalue,  ana  that 
its  payment  had  been  demanded  at  the  bank,  but  it  had  not  been  paid,  with- 
out any  ayerment  of  notice  of  this  demand  and  nonpayment  to  the  plaintifit^ 
or  of  any  fact  excusing  notice,  it  was  on  demurrer  held  insufficient  (ShuUe  v. 
Depuy,  8  Abb.  252).  Where  tne  plaintiff  in  an  action  on  a  check  relies  on 
facts  which  excuse  notice  of  presentment  and  nonpayment,  he  must  state  such 
facts  in  his  complaint.    An  ayerment  of  due  notice  will  not  be  sustained  l>y 
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evidence  of  facts  ezcuaing  notice  {Chvn^y  y.  Fowler ^  4  Sand.  665,  and  see  Oak- 
Uy  V.  MarUnL,  11  N.  Y.  26 ;  HolmaY.  Holmes,  7  N.  Y.  636). 

a.  Promlflsoiy  notes. — {8e0  BiU  of  Skechange,  and  section  162,  poet), — 
By  Tteeiter. — Where  a  plaintiff  claims  title  to  a  note,  by  virtue  of  his  appoint- 
ment as  a  receiver  of  an  insurance  company  styled  A.,  and  the  note  is  pay- 
able to  a  company  styled  B.,  the  complaint  should  contain  averments  to  show 
that  the  note  in  suit  does  in  fact  form  a  part  of  the  assets  of  the  A.  company. 
Thus,  if  after  the  making  of  the  note  the  style  of  the  company  had  been 
changed,  the  complaint  should  allege,  that  the  company  was  originally  in- 
corporated in  the  nanie  A.,  and  transacted  business  in  that  name,  and  so 
transacted  business  at  the  time  the  note  was  made,  and  that  afterwards,  by 
virtue  of  the  act  of  &c.,  it  was  reorganized  in  the  name  of  B. — and  then  set 
out  the  proceedings  by  which  he  was  appointed  receiver,  &c.  {Hyatt  v. 
McMahofL,  25  Barb.  45*3^.  See  Spencer  v.  Bogere  Loeovnotwe  Iron  Works,  8 
Boaw.  612 ;  BedeU  v.  OarU,  38  N.  Y.  681. 

5.  Note  aiirned  In  a  firm  name. — In  an  action  against  J.  M.,  H.  M. 
&  J.  C,  the  complaint  set  out  a  note  signed  ^*  J.  M.  &  Go.  and  indorsed 
H.  M.  &  J.  C.*'  The  plaintiff  claimed  as  indorsee.  Defendant  demurred  for 
not  stating  &cts  sufficient,  &c.,  and  the  objection  was  that  a  note  made  by 
J.  M.  &  Co.  was  not  the  note  of  J.  M.  The  objection  was  held  good,  and 
that  it  was  an  objection  which  might  be  taken  under  that  ground  of  demur- 
rer. To  have  made  the  complaint  sufficient,  it  should  have  been  alleged  that 
J.  M.  made  the  note  in  the  name  of  J.  M.  &  Co.  (Price  v.  MeCla/oe,  6  Duer, 
544 ;  see  BaU  v.  Oordon,  9  M.  <&  W.  846  ;  Tii/ar  v.  Gordon,  id,  847). 

e.  Against  maker. — ^A  complaint  that  defendant,  (/n,  &c.,  for  value 
received,  made  and  delivered  to  plaintiff  hia  promissory  note  in  writing,  pay- 
able to  the  order  of  the  plaintifi^  and  indorsed  by  him,  of  which  the  follow- 
ing ia  a  copy :  New  York,  July  1, 1858.  Sixty  days  after  date,  I  promise  to 
pay  to  the  order  of  E.  K.  $204  for  value  received-— J.  M.  That  there  is  due 
and  owing  the  said  plaintiff  the  said  sum  of  $204,  with  interest  thereon, 
fmoj  &c.,  wherefore  the  plaintiff  demands  judgment  for,  &c.,  was  on  demur- 
rer that  it  did  not  state  facts  sufficient,  &c.,  held  sufficient  {KeteUas  v.  MyerSy 
19  N.  Y.  231).  Where  the  complaint  stated  that  on,  &c.,  defendant  made  his 
promissory  note,  dated,  &c.,  whereby,  on  demand,  he  promised  to  pay  to  the 
plaintiff,  or  his  order,  §2,500,  for  value  received,  and  then  and  there  delivered 
said  note  to  the  j)laintiff ;  defendant  had  not  paid  said  note  and  the  whole 
amount  thereof  is  now  remaining  due,  demurrer  for  not  stating  sufficient 
&ctB,  &c.  The  complaint  held  sufficient  {Mblo  v.  Harrison,  7  Abb.  447,  and 
note).  In  an  action  against  the  maker  of  a  note  payable  to  bearer,  the 
transfers  through  which  the  plaintiff  derived  title  need  not  be  alleged 
{Meehaniet^  ffh  v.  Straiton,  8  Eeyes,  866 ;  6  Abb.  N.  S.  12). 

d.  In  OeMt  V.  Sayre,  12  Abb.  847,  a  complaint  as  follows  was  on  demur- 
rer held  to  be  sufficient :  that  defendant  at,  &c.,  made  his  promissory  note  in 
writing,  dated,  &c.,  whereby  he  promised  to  pay,  two  months  after  the  date 
thereof  to  the  order  of  the  Hanover  Bank,  $400,  for  value  received,  and  al 
though  said  note  became  due  before  the  commencement  of  this  action,  yet 
defendant  has  not  paid  same,  and  plaintiff  says  he  is  the  lawful  holder  and 
owner  of  said  note ;  and  defendant  is  justly  indebted  to  him  thereon  in  $400 
principal,  with  interest  from,  &c. 

€,  W  bere  the  complaint  alleged  that  on,  &c.,  "  the  defendant,  by  his  pro- 
miaaory  note  in  writing,  for  value  received,  promised  to  pay  to  P.  [the  plain- 
tiff], or  bearer,  the  sum  of  $889  with  interest,  and  he  has  not  paid  the  same, 
bat  18  justly  indebted  to  the  plaintiff  therefor,"  on  demurrer  it  was  held  suf- 
ficient (Peets  V.  Bratt,  6  Barb.  662).  But  by  the  court,  *'  This  complaint  is 
very  loose." 

/i  A  complaint  alleged  the  making  of  the  note  by  the  defendant  John 
Totten,  payable  to  the  order  of  the  defendant  William  Totten ;  that  John 
Totten  debvered  the  note  to  WilUam  Totten,  "  who  thereupon  indorsed  the 
and  duly  delivered  it ;  and  said  note,  before  it  became  due,  was  duly 
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delivered  to,  and  came  into  the  possession  of  the  plaintiffs.'^    Demurrer,  that 
the  complaint  did  net  state  facts  sufficient,  &c.    The  plaintiff  moved  for 
judgment  on  the  demurrer  as  firivolous.    The  motion  was  denied,  and  the 
complaint  held  insufScient  in  not  alleging  how  the  note  was  indorsed,  wheth- 
er in  blank  or    otherwise,  nor  by  wnom  it  was  delivered  to  the  plaintiff 
{Parher  v.  Totten,  10  How.  284).    And  where  a  complaint  alleged  that  the 
defendant  on,  &c.,  made  his  promissory  note  in  writing,  dated  on  that  day, 
whereby,  for  value  received,  he  promised  to  pay  to  W.  Rork  or  order  $182, 
six  months  after  date,  for  value  received,  and  then  and  there  delivered  said 
note  to  said  W.  Rork ;  this  was  followed  by  a  copy  of  the  note,  purporting  to 
be  signed  by  the  defendant ;  and  then  followed  an  allegation  that  the  plain- 
tiff was  the  oonafide  holder  and  owner  of  the  said  note,  that  the  defendant 
had  not  paid  the  same  or  any  part  thereof,  but  was  justly  indebted  to  the 
plaintiff  therefor.    On  demurrer  that  the  complaint  did  not  state  facts  suf- 
ncient,  &c.,  it  was  held  that  the  complaint  was  insufficient,  as  it  did  not  show 
that  W.  Rork  had  ever  indorsed  the  note  or  otherwise  passed  his  interest 
therein  {White  v.  Brown^  14  How.  282 ;  and  see  Thomas  v.  DMmond  12  id.  821). 
But  where  the  complaint,  after  alleging  (it  is  presumed ;  the  renort  does  not 
say  so)  the  making  of  the  note,  also  alleged  that  the  note  "  was  auly  endorsed 
by  the  payee,  and  transferred  to  the  plaintiff  for  a  good  and  valuable  con- 
sideration, and  that  the  defendant  had  not  paid  the  same,  but  was  justly  in- 
debted to  the  plaintiff  therefor,*' — ^the  defendant  demurred  on  the  ground 
that  the  complamt  did  not  state  facts  sufficient,  &c.    The  demurrer  was  ad- 
judged frivolous  (Taylor  v.  Oor^dere^  8  How.  888).    Where  a  complaint  on  a 
promissory  note  alleged  that  defendant  made  the  note  payable  to  his  own 
order,  and  indorsed  it  to  /.  M,,  and  "  the  plaintiff'  is  now  the  honajide  holder 
and  owner  of  the  note^^'*  the  defendant  demurred  on  the  ground  "  that  no  facts 
were  stated  showing  how  the  plaintiff  became  the  holder  and  owner  of  the 
note."    On  motion  for  judgment,  the  demurrer  was  held  frivolous  {HoUtein  v. 
Biee^  15  How.  1).    Where  the  complaint  averred  that  defendant  made  his 
note  to  the  Atlas  Mutual  Ins.  Co.  or  erder,  and  that  the  company  indorsed  it 
and  transferred  and  delivered  it  to  plaintiffs,  but  did  not  expressly  aver  that 
the  transfer  was  made  pursuant  to  a  resolution  of  the  board  of  directors — 
Hdd^  on  demurrer,  that  if  such  resolution  was  necessary,  it  was  implied  and 
provable  under  the  allegation  that  the  company  transferred  the  note  {KeUon 
V.  Eaton^  15  How.  805  ;  7  Abb.  805 ;  see  MeManiee^  BVg  Aseo,  v.  Bpring  VaUey 
Shot  Co,  25  Barb.  419 ;  N.  7.  Floating  Derrick  Go,  v.  K  J,  Ore  Co,  3  Duer, 
648). 

a.  The  complaint  set  forth  that  the  defendant  made  his  promissory  note  in 
these  words :  (date)  On,  &c.,  I  promise  to  pay  to  Y.  C.  {the  plaintiff),  agent 
of  the  company,  B.  G.  &  Co.,  $5,000,  for  which  I  am  to  receive  stock  of  said 
company  to  the  amount  of  $5,000,  value  received — A.  Brisbane  (the  defendant). 
It  then  alleged  the  delivery  of  said  note  to  plaintiff,  its  nonpayment,  and  that 
defendant  was  indebted  thereon  $5,000.  The  defendant  aemurred  that  the 
complaint  did  not  state  &cts,  &c.  The  demurrer  was  sustained,  principally 
.  on  the  grounds  that  the  instrument  set  out  was  not  a  promissory  note,  and 
that  there  was  no  allegation  that  the  plaintiff  had  ever  tendered  the  stock  to 
the  defendant  {Coneiderawb  v.  Brisbane^  14  How.  48T ;  2  Bosw.  471). 

h  Query. — Where  a  note  is  made  by  A,  payable  to  B  or  his  order,  and  in- 
dorsed in  blank  by  C,  can  B  sue  C  as  maker  or  guarantor  of  the  note  (see 
WateHmry  v.  Sinclair^  16  How.  829 ;  7  Abb.  899 ;  6  ti.  20 ;  Murphy  v.  Mer- 
chant^ 14  How.  189 ;  Eahn  v.  HvU^  4  E.  D.  Smith,  664 ;  Hmek  v.  E^nd^  1 
Bosw.  481)?  He  can  {Moore  v.  Croee.  19N.  Y.  227;  17  How.  886;  /S^v. 
Oilmore,  1  N.  T.  821 ;  OoUreU  v.  Oonklin,  4  Duer,  45). 

c.  Againat  indorser  or  indorser  and  maker* — ^As  against  an 
indorser,  the  complaint  must  allege  presentment  at  the  place  where  made  pay- 
able, and  nonpayment,  and  notice  to  the  indorser  of  such  presentment  and 
nonpayment  {SpeUman  v.  Weider,  5  How^  7 ;  Pri43e  y.  McCldoe,  6  Duer,  544 ; 
Bpmoer  v.  Eoyers  JJocom,  WorkSj  17  Abb.  110).    An  allegation  that  the  note 
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'was  protett^  is  not  an  averment,  nor  eqtdyalent  to  an  averment,  that  the  note 
had  been  duly  presented  for  payment  to  the  maker,  and  that  payment  had 
been  refiised  {Price  v.  MeOlave,  8  Abb.  254 ;  and  6  Dner,  647). 

a.  In  an  action  aeainst  two,  one  as  maker  and  the  other  as  indorser  of  a 
promissory  note,  payi^le  to  the  order  of  the  plaintiff  and  indorsed  by  him,  the 
complaint  averreid  that  the  note  was  made  by  the  defendant,  G.  F.  M.,  and 
^'  for  a  farther  inducement  to  th«  plaintiff  to  accept  the  same,  was  indorsed  by 
the  defendant,  M.  L  M.,  and  was  tnen  delivered  and  indorsed  by  the  plaintiff'' 
and  then  set  out  the  note  and  alleged  demand  and  refusal  of  payment  and 
notice  thereofl  The  defendant,  the  alleged  maker,  demurred  that  the  com- 
pUunt  did  not  state  facts  sufficient,  &c.  The  demurrer  was  allowed  (Murphy 
T.  MerekanU,  14  How.  190. 

5.  To  duffge  the  indan&r  on  a  note  payable  at  a  particular  place,  the  note 
must  be  presented  at  that  place,  and  m  a  complamt  against  such  indorser, 
presentment  at  that  place  must  be  alleged,  but  an  allegation  that  the  note  at 
maturity  was  du^  presented  to  the  maker  for  payment,  was  held,  by  force  of 
section  1613,  a  sum(»tot  averment  of  presentment  at  the  place  named  (Femer 

c  Where  the  complamt  alleges  the  making  of  the  note,  its  indorsement  by 
the  payee,  W.  D.,  to  plamtifi^  and  that  payment  of  the  note  was  duly  demand- 
ed at  maturity,  and  it  was  thereupon  duly  protested  for  nonpavment,  and 
notice  thereof  duly  given  to  the  indorser, — hdd  sufficient  by  virtue  of  section 
162  {Adtm»  V.  SherriU,  14  How.  297). 

d.  A  complaint  on  several  promissory  notes,  only  one  of  which  is  due,  but 
payment  of  ul  of  which  is  claimed  under  an  a^eement  in  writing  made  con- 
tem])oraneously  with  the  notes,  that  in  case  of  any  de&ult  in  payment  of  the 
notes,  the  whole  amount  should  forthwith  become  due  and  payable,  is  suffi- 
ciently definite  and  certain,  if  it  alleges  the  making  of  the  notes  in  considera- 
tion of  an  indebtedness  in  their  amount,  and  the  making  of  the  agreement, 
■without  stating  when,  where,  or  how  the  indebtedness  arose  {Bf^ton  v.  8o, 
JOek  R  B,  Go.  6  Abb.  287). 

e.  A  complaint  which  aJleged  that  8.  W.  W.,  and  W.  W.  as  his  surety,  on, 
Ac.,  at,  &&,  made  their  promissory  note  in  writing,  whereby  they  promised  to 
pay.  to  F.  W.  or  order,  ninety  days  after  date,  $100,  for  value  received ;  that 
said  9.  W.  indorsed  said  note  to  plaintiff,  and  that  when  said  note  became 
dae,  it  was  duly  presented  for  payment  to  defendant,  8.  W.  W.,  and  payment 
dnly  demanded,  but  was  not  paid,  and  due  notice  given  to  defendants,  W.  W. 
and  F.  W.,  that  plaintiff  is  the  lawful  owner,  and  holder  of  said  note  that 
aame  is  not  paid,  and  that  defendants  are  indebted  to  plaintiff  thereon  in 
9100,~waB  held  sufficient  {(hgood  v.  Whittlesey^  10  Abb.  184.) 

/,  Premlnm  note. — 'bi  an  actin  on  a  pr  emium  note  to  recover  an 
asseaament,  a  demand  of  payment  before  action  brought  should  be  alleged, 
9etMe  (BurUwt  v.  Boot,  12  How.  511). 

g.  JLoit  note — Destrojred  note.— A  plaintiff  cannot  recover  on  a 
loet  note  without  ffiving  tiie  bond  required  by  2  R.  8.  406  {DeamoTid  v.  Bice, 
1  Hilton,  580 ;  and  see  Smith  v.  Toung,  2  Barb.  545) ;  but  where  the  note  has 
been  destroyed,  die  owner  may  maintain  an  action  for  the  amount  without 
giving  a  bond  (Des  Arte%  v.  Leggett^  16  N.  Y.  882).  In  an  action  on  a  lost  note, 
a  tender  of  a  bond  of  indemnity  upon  the  trial  and  before  verdict,  is  sufficient 
iBrookman  v.  Metedlf,  4  Rob.  568). 

h.  IMflhonoiinig  note. — Complaint  against  banker  for  dishonoring  note 
{Mmrmta  v.  WUUamty  1  B.  &  A  415)  or  check  (BoHnson  v.  Marehcmty  7  Q.  B. 
918). 

i.  Cmriert— for  non-dellveir  or  Iom  of  9oods.---[The  material 
allegations  are,  (1)  defendants  were  common  carriers;  (2)  received  plaintiff's 
floods;  (8)  for  reward  paid  [or  to  be  paii^'them;  (4)  undertook  to  carry  and 
deliver;  (5)  the  non-delivery.]  Unless  the  complamt  alleges  that  defendants 
were  common  carriers,  they  cannot  be  held  responsible  in  uiat  character ;  and 
unless  it  is  alleged  that  defendants  received  or  were  to  receive  compensation, 
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their  promiBe  to  carry  will  be  regarded  as  made  without  consideratioo  (Briiiol 
V.  Bms9e  laer  B.  B,  Uo,  9  Barb.  158).  It  is  not  neceesary  to  allege  what  was 
the  reward  paid  or  to  be  paid  (2  New  Rep.  458 ;  18  East,  114,  note  a,;  2  Ld. 
Raym.  115) ;  and  perhaps  stating  that  the  defendants  received  the  goods  to 
cany  implies  that  they  were  to  be  paid  therefor  (NoUon  y.  Wett,  E,  R  Corp.  15 
N.  Y.  446).  No  preyions  demand  of  these  goods  is  necessary  (Sehroeder 
v.  ffudaan  B,  R.  Oo.  H  Duer,  55).  It  is  not  necessary  to  allese  that  the  loss 
was  without  any  fsMilt  on  the  part  of  the  plaintiff  (Bieharoi  y.  WeiteoU,  2 
Bosw.  590). 

a.  What  must  be  alleged  in  a  complaint  to  recover  for  goods  receiyed  by 
one  railroad  to  be  transported  oyer  its  line,  and  oyer  a  line  connected  there- 
with, and  lost  on  the  road  (Hempstead  y.  If,  T,  Cent,  B  R  Co,  28  Barb.  502). 

6.  In  an  action  against  a  carrier  by  water  for  the  loss  of  goods,  it  is  unne- 
cessary to  alle^  that  the  defendant  was  the  owner  of  the  ycssel  in  which  the 
goods  were  slupped ;  and  if  an  allegation  of  owneiship  is  made,  it  is  immate- 
rial {Bennum  y.  Dctrndson,  1  Horn  &  H.  46). 

c  Injury  to  iMMsengen. — Where  a  railroad  company  undertakes 
gratuitously  to  conyey  a  passenger,  and  he  receiyes  an  injury  by  the  negli- 
gence of  the  company^s  aeent,  the  company  is  liable ;  in  such  case  a  complamt 
which  stated  that  defen&nts  receiyed  plaintiff  as  a  passenger,  and  while  he 
was  a  passenger,  he,  by  the  neeligence  ot  the  defendants  wasii\jured,  was  held 
to  state  a  cause  of  action  {NbUan  y.  Wett,  R  R  Corp,  15  N.  Y.  444). 

d.  Reftifllnff  to  cairy  goods. — ^In  an  action  against  a  conmion  carrier 
for  reusing  to  cany  goods,  it  is  only  necessary  to  ayer  that  the  plaintiff  was 
ready  and  willing  to  pay  what  the  defendant  was  legally  entitled  to  reoeiye 
for  the  carriage  w  the  goods ;  it  is  not  necessary  to  ayer  an  actual  tender  of 
the  amount  {Fideford  y.  Orand  June.  Bailway  0^.  8  M.  &  W.  872 ;  9  DowL 
P.  C.  766)i 

e.  Constable  not  retaming  execution. — ^In  order  to  maintain  an 
action  against  a  constable  and  his  sureties,  for  not  collectin|[  an  execution 
issued  by  a  Justice  of  the  peace,  the  plaintiff  must  show  a  yalid  judgment  in 
an  action  in  which  the  justice  had  jurisdiction  both  of  the  subject-matter  of 
the  action  and  of  the  |»erBon  of  the  defendant  ( Westbrook  y.  Do^tglasSy  21  Barb. 
602).  See  as  to  liability  of  constable  for  not  returning  executions  from  .dis- 
trict courts  in  the  city  of  New  York,  Laws  1857,  yoL  1,  p.  722,  §  57.      • 

/.  Surplus  money. — In  an  action  against  a  constable  for  surplus  money 
collected  by  him  on  an  execution,  -the  complaint  must  show  that  the  return 
day  of  the  execution  is  past,  a  demand  of  such  surplus  money,  and  a  refusal 
or  neglect  to  pay  the  same  {Bortel  y.  Astrander,  15  How.  572).  And  the  same 
was  held  of  a  sheriff  (Ainslie  y.  Rapdje^  8  Up.  Can.  Q.  R.  Rep.  275 ;  see,  how- 
eyer,  9  Iredell's  R.  807,  496 ;  and  see  Beioier  y.  Schoonmdhery  29  How.  411). 

g.  Refusing  to  reeeive  bond  and  delivered  goods  attaehed. 
— See  Kamena  y.  Warner  (6  Abb.  198 ;  4  Duer,  608 ;  see  Bmd^  Money  Beceivei), 

A.  Corporations.— (See  Laws  1869,  ch.  157.  In  stating  an  act  of 
incorporation,  or  the  corporate  character  of  a  party  plaintiff  or  defendant, 
it  is  not  necessary  to  recite  the  character  or  the  proceedings  creating  the 
corporation,  or  to  set  forth  the  substance  of  such  act  of  incorporation,  but  it  is 
enouffh  to  state  the  act  under  which  the  corporation  was  created,  by  its  title 
and  die  date  of  its  passage  {Bh  itf  WateroUle  y.  BeUeer^  18  How.  272) ;  and 
where  the  act  of  incorporation  has  been  amended  it  is  sufficient,  after  desig- 
nating the  act  of  incorporation,  to  say,  ^  together  with  the  seyeral  acts  amend- 
atory thereof"  {8un  Mut.  Im.  Co.  y.  Dtoighty  1  Hilton,  50 ;  and  see  Omtego  db 
Syracuee  PUmh  Bead  Co.  y.  Buit^  5  How.  890).  Since  the  code,  as  before,  a 
domestic  corporation  plaintiff  needs  not  in  the  complaint  in  any  manner  show 
how  it  was  created  (ia.;  La  Fayette  Irye,  Co.  y.  Bogere^  80  Rarb  491 ;  Ehgabdk- 
port  Mamif.  Co.  y.  Campbell^  18  Abb.  86) ;  nor  recite  the  title  or  the  date  of 
the  act  of  incorporation  (^A^  A  Leather  B*k  y.  Brown^  9  Abb.  218 ;  18  How.  808 ; 
Kennedy^  y.  Cotton,  28  Barb.  50) ;  and  where  plaintifis  sue  in  a  name  which  is 
appropriate  to  a  corporate  body,  the  plaintiff  will  be  Intended  to  be  a  oorpo- 
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Tatian,  and  the  plaintiff  need  not  aver  in  their  complaint  that  they  are  a  cor> 
poration  {Phcmix  Rk  y,  DonneU,  40  N.  Y.  410 ;  Fulton  Frre  Itu,  Co.  v.  Baldwin, 
5  Trans.  App.  184) ;  a  corporation  plaintiff  created  by  the  laws  of  this  State, 
need  not  prove  its  existence  on  the  trial  of  the  cause  unless  the  defendant  shall 
have  pl^ded  that  the  plaintiff  are  not  a  corporation  (Mut,  In8.  Co.  y.  Osgood, 
1  Ihier,  708;  Holyohe  B'h  y.  HaMni,  4  Sand.  675;  Metrop,  B*h  y.  Lord,  1 
Abb.  185;  La  FaytUe  Ins,  Co.  y.  Sogers,  80  Barb.  491 ;  Light  y.  Merett  Firs 
In».  Co,  5  Bosw.  716) ;  and  a  mere  general  denial  will  not  call  for  this  proof 
{BTk  of  Omssee  y.  Ptitehm  Bk,  13  N.  Y.  814). 

a.  In  an  action  by  sl  foreign  corporation,  the  complaint  must  state  that  the 
plaintiffB  are  a  corporation,  except  in  the  cases  where  the  defendant  is  estopped 
fit>m  denying  Ihe  incorporation,  as  by  haying  contracted  with  the  plaintiniBby 
their  corporate  name  (Conftecticut  Bank  y.  Smith,  9  Abb.  168 ;  17  How.  487). 
Thus,  where  the  plaintifs  sued  as  The  President,  Directors  and  Company  of 
the  Connecticut  Bank,  claiming  to  recover  as  the  indorsees  of  notes  made  by 
the  defendants,  but  did  not  aver  that  they  were  a  corporation, — held  on  de- 
muner  that  the  complaint  was  insufficient  {id.) ;  and  subscribers  to  a  stock 
aabflcription  can  not  question  the  right  of  the  corporation  to  sue  {Oswego  Flank 
B^Hxd  Go.  y.  Bust,  5  How.  890). 

6.  In  an  action  by  a  reli^ous  society  the  plaintiff  must  proye  its  corporate 
existence,  if  that  fact  is  denied  by  the  answer  {MethodUt  Epis.  Union  Church 
V.  Picket,  19  N.  T.  484). 

e.  In  an  action  by  the  officer  of  a  joint-stock  company,  the  allegation  in 
tiie  complaint  that  the  company  is  a  joint-stock  company  or  association,  con- 
siBtii^  of  more  than  seven  shareholders  or  associates,  is,  under  the  act  of  1849 
relating  to  such  suits,  a  material  and  issuable  allegation  {Tiffany  y.  WHMams^ 
10  Abb.  204). 

d.  la  suing  a  corporation  by  its  corporate  name,  the  plaintiff  need  not  set 
out  the  act  or  incorporation  {Stoddard  y.  Onondaga  Ann.  Covf.  12  Barb.  678), 
nor  allege  that  defendants  are  a  corporation  {Lighte  y.  Ecerett  Ins.  Co.  5 
Bosw.  716 ;  The  People  y.  Ba/teMU>ood  Turnpike  Co  20  Barb.  524).  If  defend- 
ants use  a  corporate  name,  and  as  such  contract  the  obligation,  they  cannot, 
when  sued  by  such  name,  set  up  that  they  are  not  a  corporation  {id.) ;  and 
where  the  complaint  alleged  that  **  the  defendant  is  an  incorporated  company 
doing  business  at  Moriah,  in  the  county  of  Essex,^'  it  was  held  sufficient,  and 
that  the  court  would  not  intend  that  the  defendant  was  a  foreign  corporation 
{Aeome  y.  Amer.  Mineral  Co.  11  How.  26).  In  Hunter  y.  Hud.  Bw.  Iron  and 
Machine  Co.  (20  Barb.  493),  the  complaint  commenced  by  stating  that  the  de- 
fendants were  a  manufacturing  company,  foimed  under  the  act  of  March 
23, 1811 ;  and  nothing  more  was  said  as  to  the  corporate  character  of  the 
plaintiff.    No  objection  was  made.    See  Foreign  Corporation,  Stockholder. 

e.  In  actions  in  the  local  courts  of  cities  mentioned  in  section  88  of  the 
Code  of  Procedure  against  domestic  corporations  transacting  their  business, 
or  keeping  an  office  within  such  cities,  it  is  not  necessary  for  the  complaint  to 
show  that  the  defendants  transact  their  general  business  or  keep  an  office 
within  such  city  {Com  Ex.  Bank  v.  Weetem  Transp.  Co.  15  Abb.  819,  n^ote). 

f.  The  title  to  the  rights  of  action  against  a  corporation  on  its  dissolution, 
as  to  tile  personal  estate,  passes  either  at  common  law  to  the  people,  or  under 
the  statute  to  a  receiver  {Tinkham  y.  Borfii,  15  How.  204). 

g.  A  promissory  note  made  by  a  corporation  incorporated  by  the  laws  of  a 
foreign  State,  will  be  deemed  to  be  vahd  and  authorized  by  the  charter  of  the 
corporation  until  the  contrary  appears ;  and  therefore  in  an  action  on  such  a 
note,  in  tiie  courts  of  this  State,  we  complaint  need  not  show  that  the  making 
the  note  sued  upon  was  an  act  within  the  corporate  power  of  the  company  de- 
fendant, or  pursuant  to  a  resolution  of  the  board ;  if  in  fact  the  note  was 
noade  in  violation  of  the  defendant's  charter  of  incorporation,  that  is«ma[tter 
of  defense  {N.  Y.  Floating  Derrick  Co.  v.  K  J.  Ore  Co.  8  Duer,  648;  EalsUad 
T.  Mayor  of  N.  F.  5  Barb.  218 ;  see  Nelson  v.  Eaton,  15  How.  805 ;  7  Abb. 
805;  Ogden  v.  Baymond,  5  Bosw.  62 ;  Mechanics^  RVg  Asso.  y.  /Spring  Valley 
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Shot  Co.  25  Barb.  419  ;  Mm  r.  Averdl,  10  N.  Y.  449 ;  see  poit  in  note  to 
}  149,  WTiat  may  be  denied).  In  an  action  against  an  insurance  company  upon 
a  policy  issued  by  it,  the  complaint  need  not  alle^  that  the  d^endants  had 
authority  to  make  such  policy  (Feeny  y.  People's  Fire  Ins.  Co.  2  Bob.  599). 

As  to  foreign  corporations,  see  sect.  427,  p<nt. 

a,  A  corporation,  or  the  receiver  of  a  dissolved  corporation,  cannot  main- 
tain  an  action  for  usurious  premiums  paid  on  loans  (Butterw&rth  v.  O'Brien^  7 
Abb.  456 ;  28  Barb.  187 ;  16  How.  508). 

h,  CoFenant. — In  assigning  a  breach  of  covenant,  '^  it  must  distinctly 
appear  by  express  words,  or  by  a  necessary  implication,  that,  admitting  the 
truth  of  the  facts  stated  in  the  complaint,  the  defendant  has  broken  the  cove- 
nant. The  words  of  the  covenant  need  not  be  literally,  but  must  in  all  cases 
be  substantially  followed  ^  {Sekenk  v.  Naylor^  2  Duer^  678).  Therefore,  where 
the  complaint  alleged  a  lease  of  a  basement,  contaming  a  covenant  **  that 
the  defendant  should  not  let  or  underlet  any  other  part  of  the  buOdin^  aa  a 
restaurant  or  porter-house,"  and  then  alleged  a  breach  as  follows :  "  Plamtiffs 
show  that  on,  dbc ,  a  porter-house  was  open^  on  the  first  floor  above  the  base- 
ment so  let  by  plaintiff  to  defendant,  which  porter-house  is  still  occupied  as 
such,  to  the  great  damage  of  plaintifis,  and  in  violation  of  defendant's  raree- 
ment  as  above  stated," — a  demurrer  on  the  ground  that  the  complaint  did  not 
state  facts  sufficient,  &a,  was  sustained,  because  the  complaint  did  not 
show  any  breach  of  the  covenant.  The  words  **  in  violation  of  the  defendant's 
agreement"  are  added,  but  these  words  aver  only  a  concludon  of  law ;  and  as 
the  averment  is  not  justified  by  any  facts  stated  in  the  complaint,  the  aver- 
ment is  irrevelant  and  nugatory ;  and  see  Lynek  v.  Murray^  21  How.  154. 

e.  Where  a  covenant  was  tnat  they  (defendants)  would  not  carry  on  any 
trade,  a  breach  alleging  that  one  defendant  had  carried  on  trade,  held  insuf- 
ficient (Lawrence  v.  Kwder^  10  Parb.  642).  An  averment  that  a  boat  has  been 
greatly  damaged,  and  is  constantly  depreciating  in  value^  by  reason  of  being 
withdrawn  from  navigation  and  laid  up  at  the  dock,  and  nom  want  of  care  .to 
her  safe-keeping,  and  from  the  defendant's  neglect  to  keep  her  in  good  order 
and  repair,  and  in  a  state  fit  for  navigation,  is  not  a  proper  form  of  averring  a 
breach  of  tiie  agreement  to  keep  the  boat  in  repair  {Cotter  v.  N,  T.  and  Brie 
R.  B.  Co.  6  Duer,  44).  To. allege  that  defendants  covenanted,  without  statine 
or  showing  how  they  covenanted,  is  not  sufficient  (Austin  v.  Searing^  16  N.  1u 
122 ;  Larmoay  v.  Perkins,  10  N.  Y.  871). 

e2.  In  an  action  by  a  landlord  against  an  assignee  of  the  lease,  for  a  breach 
of  a  covenant  to  pay  rent,  if  the  complaint  alleges  a  demand  and  reftisal  of  the 
rent,  it  need  not  also  all^  that  tibe  rent  remained  unpaid  at  the  commence- 
ment of  the  action  (Eolsman  v.  JOe  Qrani,  6  Abb.  79).  In  an  action  to  recover 
the  possession  of  demised  premises  tor  nonpayment  of  the  rent,  the  com- 
plaint need  not  allege  a  demand  of  tibe  rent  (Ma/yor  of  N.  T.  v.  CampbeU^  18 
Barb.  156). 

e.  Where,  in  an  action  fw  rent  accrued  upon  a  lease  in  fee,  the  complaint 
alleged  that  the  grantor  and  covenantee,  Y.  R,  died  on,  &c.,  s^zed  of  the  rent 
in  question,  that  by  his  will  he  devised  said  rent  to  W.,  and  that  on,  &c.,  W. 
conveyed  said  rent  to  A.,  and  that  A.  conveyed  it  to  the  plaintiff, — held  suffi- 
cient to  show  title  in  plaintiff,  and  that  it  was  unnecessary  to  allege  that  plain- 
tiff had  continued  owner ;  that  would  be  presumed  (  Van  Benssdaer  v.  Bonested^ 
24  Barb.  866). 

/.  In  an  action  for  a  breach  of  covenant  the  alleged  damages  must  be 
averred  in  the  complaint  (Neary  v.  Bostwiek,  2  Hilton,  514). 

g.  Cloud  on  title. — Complaint  to  remove  (Johnson  v.  Stevens^  18  How. 
182). 

A.  C^ommlaaionere  of  hl^hirays. — ^Requisites  of  complaint  aminst 
conunisaioners  of  highways  for  not  repairing  bridges  {Smith  v.  Wright^  27  Barb. 
621). 

i.  Compromise.— Requisites  of  complaint  to  recover  amount  agreed  to 
be  paid  to  compromise  a  doubtful  claim  {bolcher  v.  Fry,  87  Barb.  152). 
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a.  Creditor's  bill. — The  remedy  formerly  known  as  a  creditor's  bill,  was 
one  fpY&x  by  statate  (2  R.  S.  174 ;  $  88).  The  statute  is  unrepealed,  except 
tluit  portion  that  authorizes  a  discoyery,  and  the  remedy  remains  as  before ; 
bat  tne  mode  of  pmsuinff  the  remedy  must  be  by  action  commenced  by  sum- 
mons and  complaint  (QUlin  y.  Dtmf^ty,  12  How.  457 ;  Hammond  y,  Hudson 
Miter  Iron  A  m.  Co,  20  Barb.  878).  Such  an  action  is  not  an  action  on  the 
judgment  (Dunham  Y^NiehoUon,  2  Sand.  636 ;  CaUin  t.  Doughty^  12  How.  46). 
Upon  a  judgment  taken  against  joint  debtors,  of  whom  some  only  haye  been 
Bured  with  proceesi  a  creditor's  action  can  be  maintained  to  reach  the  separate 
property  of  the  defendants  served,  but  not  XJb  reach  the  property  of  those  not 
senred  {BiUhofer  y.  Heubaeh,  16  Abb.  143;  Field  y.  Chapman,  18  Abb.  320: 
.J^^idd  y.  Hunt.  24  How.  468;  see,  however.  Field  y.  Hunt,  28  How.  80 ;  Field 
T.  Chapman,  14  Abb.  183).  A  czvditor's  bill  cannot  be  maintained  on  a  judg- 
ment in  a  foreign  State  (McCartney  y.  Hoetwick,  81  Barb.  890).  The  plaintiff 
is  not  entitled  to  this  remedy  until  he  has  made  a  lonafide  effort  to  collect  his 
debt  by  execution,  and  the  execution  has  been  returned  unsatisfied  {ParBhaU 
▼.  TiBiOu,  18  How.  7) ;  and  the  execution  must  have  been  against  the  property 
of  all  the  judgment  debtors,  and  the  remedy  thereon  pursued  to  every 
ATBilable  extent  (Field y.  Chapman,  18  Abb.  820;  Field  v.  Hunt;  24  How. 
468 ;  Jhmleey  y.  TaUmadge,  29  How.  897 ;  and  see  Mechanu^a  Hh  v.  JkMn, 
33  N.  T.  467 ;  28  How.  602 ;  8hau>  y.  Jhoight,  27  N.  Y.  244 ;  McCartney  v. 
£eetwiek,  82  K.  Y.  58 ;  Meyer  y.  Mohr,  19  Abb.  299;  Voorhiee  v.  Howard,  4 
Keyee,  871).  The  action  may  be  commenced  immediately  after  the  execution 
has  been  returned  unsatisfied,  although  sixty  days  have  not  elapsed  since  it 
iasoed  (FoleeY.  Waiter,  26  N.  Y.  480;  BenaadY.  O'Brien,  86  N. Y.  99;  Ftn-het 
T.  Loffon,  4  Bosw.  475 ;  Knauth  y.  Bamtt,  84  Barb.  81 ;  Field  v.  Hunt,  24  How. 
468 ;  Field  y.  Chapman,  14  Abb.  188;  16  Abb.  484;  BiUhofer  y.  Heubach,  15 
Abb.  148).  It  should  appear  on  the  face  of  the  complaint  that  execution  has 
lasned  to  the  county  where  defendant  resided,  and  has  been  returned  unsatis- 
fied {Bearddey  Scythe  Co.  y.  Foeter,  84  How.  97 ;  Cooper  y.  Olawn,  1  Code  Rep. 
K.  8.  847;  Campbell  y.  Foeter,  16  How  275 ;  Bimmonds  y.  Fldridge,  19  Abb. 
296).  But  unless  it  appears  on  the  face  of  the  complaint  that  the  defendant 
has  real  property  in  the  county  in  which  he  resides,  the  complaint  need  not 
flhow  that  the  judgment  has  been  docketed  in  such  county  (Millard  v.  Shaw, 
4  How.  1 37).  The  remedy  on  a  judgment  of  a  justice's  court  is  not  exhausted 
until  the  judgment  has  been  docSceted  in  the  county  clerk's  office,  and  an  exe- 
cution against  real  estate  has  been  issued  (Hix  v.  Brigg%,  9  Paige,  595 ;  and  the 
necesaity  for  docketing  the  judgment  in  the  office  of  &e  county  clerk  will  not 
be  dispensed  with  by  an  averment  that  the  defendant  has  no  real  estate  (Coe 
▼.  Whitbeek,  11  Paise,  42)  j  therefore  an  action  in  the  nature  of  a  creditor's  bill 
cannot  be  sustained  hj  a  judgment  of  a  justice's  court,  where  the  only  execu- 
tion returned  unaatisned  was  that  issued  by  the  justice  (CrippenY.Hvdeon,  13 
K.  Y.  161).  But  if  the  judgment  was  in  tiie  supreme  court,  uie  allegation  of 
docketing  was  not  necessary  (Tov/ngs  v.  Morrieon,  10  Paige,  825).  The  rules 
of  the  late  court  of  chancery  required  Hiat  in  a  creditor's  bill  it  should  be  al- 
leged that  it  was  not  preferred  and  prosecuted  by  collusion,  for  the  purpose  of 
protecting  the  property  and  effects  of  the  debtor  against  the  claims  of  other 
creditors;  and  further,  that  the  defiendant  had  equitable  interests  or  property 
to  the  value  of  $100  or  more.  These  rules  are  no  longer  in  force,  and  it  is  suffi- 
cient if  the  plaintiff  complj  with  the  code  and  set  forth  all  that,  by  the  re- 
fiaed  statutes,  is  made  requisite  to  the  filing  a  creditor's  bill  (QyMsk  v.  KeeLer, 

2  Sand.  231 ;  Hamm/ond  y.  Hudetm  Hk>er  Iron  and  Machine  Co.  20 Barb.  886; 
MaUory  v.  Norton,  21  i^.  486 ;  Battereon  v.  Ferguson,  1  Barb.  490).  And  now 
acxeditor's  bill  may  be  maintained  although  less  than  $50  are  due  (Sar^fleld  v. 
Van  Vaughner,  15  Abb.  65 ;  88  Barb.  444). 

5.  If  a  defendant  has  property  liable  to  execution,  that  fact  may  be  set  up 
in  tiie  answer,  and  if  established  by  proof^  will  entitle  the  defendant  to  a  dis- 
miaaal  of  the  complaiot  (Millard  v.  Shaw,  4  How.  187).  If  there  should  be 
any  oppressbn  in  resorting  to  this  form  of  action,  instead  of  pursuing  the 


1 

I 


176  COMPLAINT.  [§  142. 

gommary  proceedings  given  by  the  code,  the  court  will  consider  that  in  its'- 
disposition  as  to  the  costs  of  the  action  {Catlin  y.  Doughty,  12  How.  460). 

a.  A  judgment  creditor,  without  resorting  to  an  execution,  may  maintain 
an  action  to  set  aside  any  fraudulent  transfer  of  property  made  by  the  judg- 
ment debtor  (ParAaU  v.  TiOou,  13  How.  7;  Loomu  v.  Tift,  16  Barb.  641; 
Ooaper  y.  OUuony  1  Code  Rep.  N.  8.  847;  Skinner  t.  StuaH,  18  Abb.  442 ;  Wiir 
son  T.  Fortyth,  24  Barb.  105 ;  Q<u^^  y.  Bennett,  12  How.  807;  PhdpsY,  Piatt, 
60  Barb.  430) ;  and  after  a  receiver  has  been  appointed  in  supplementary  pro- 
ceedings (Gere  y.  Dibble,  16  How.  81).  The  revised  statutes  (2  R.  S.  .174,  §§  38, 
89)  ftpply  only  to  creditor's  bills,  strictly  so  called,  where  the  only  claim  to 
reHef  is  that  the  remedy  at  law  is  exhausted,  and  they  leave  untouched  the 
common-law  powers  of  the  court,  as  a  court  of  chanceir,  in  reference  to  fraucU* 
ulent  trusts  and  conveyances  (Chautauque  Cotmty  Bank  v.  WhUe,  6  N.  Y.  286). 
The  creditor,  on  establishing  a  lien,  or  quasi  lien,  on  the  property  conveyed 
away,  is  entitled  to  relief,  notwithstanding  he  may  have  a  remedy  on.Iii8  ^- 
ecution  {id. ;  Greenwood  v.  Broadhead,  8  Barb.  608 ;  Orippen  v.  Hudson,  18  K. 
T.  161).  But  a  creditor  not  having  a  lien  or  quaei  lien  by  judgment,  or  other- 
wise, has  no  right  to  ask  to  have  a  transfer  set  aside  as  mudulent  (Beubens  v. 
Joel,  13  N.  Y.  488;  N.  T,  Ice  Co.  v.  N.  Wentem  Ins.  Co.  21  How.  296).  A 
judgment  creditor  can  not  maintain  an  action  to  set  aside  an  assignment  by 
his  debtor,  where  such  assignment  was  made  before  the  accrual  of  the  cause  of 
action  upon  which  the  judgment  was  obtained  (PhtUipe  v.  Wooeter,  2  Trans. 
Apn.  264). 

0.  A  creditor  who  has  commenced  an  action  to  recover  his  debt,  in  which 
an  attachment  has  been  issued  and  levied,  can  not  bring  a  second  action  to 
recover  his  debt,  set  aside  a  judgment  previously  recovered  against  the  debtor, 
and  for  an  injunction  (MilU  v.  Block,  80  Barb.  649 ;  and  see  Cropsey  v.  McKin- 
ney,  id,  47;  Brooke  v.  Stone,  11  Abb.  220;  contra,  see  Skinner  v.  Stuart,  18 
Abb.  442 ;  89  Barb.  206). 

c.  The  judgpnent  creditor  may  commence  the  action  for  his  own  benefit,  or 
in  behalf  of  himself  and  all  others  in  the  same  situation  with  himself,  who 
may  choose  to  come  in  and  contribute  to  the  expenses  of  the  suit;  and  it  is 
not  a  subject  of  demurrer  that  all  the  creditors  of  the  judgment  debtors  are 
not  joined  as  plaintifb.  And  property  in  the  hands  of  a  mudulent  assignee 
may  be  reached  by  a  direct  action  against  the  debtor  and  assignee  (Hammond 
V.  Hudton  Biver  Iron  and  Machine  Co,  20  Barb.  378). 

d.  Where  the  complaint  in  a  creditor's  suit  alleged  that  the  judgment 
debtor  had  made  a  mudulent  general  assignment,  with  intent  to  delay  his 
creditors,  and  that  the  assignee  colluded  with  him.  It  also  alleged  several 
other  conveyances  by  the  debtor  in  fraud  of  his  creditors,  to  various  persons, 
made  defendants.  No  privity  was  alleged  between  the  defendants,  and  the 
complaint  asked  to  have  the  assignment  and  conveyances  set  aside.  On  de- 
murrer, it  was  held  that  there  was  no  misjoinder  of  parties  and  causes  of 
action  (Bead  v.  Stryker,  12  Abb.  47 ;  and  see  MorUm  v.  WeU,  11  Abb.  421). 

e.  Execators. — ^A  complaint  against  executors  on  an  indebtedness  of  the 
testator,  after  allegping  a  promise  by  one  defendant,  **  who  was  then  and  there 
the  only  executor  who  had  qualifled,''  and  that  afterwards  letters  testamentary 
were  granted  to  the  other  executor,  whereby  an  action  had  accrued  against 
the  defendants  as  executors,  was  held  sufBcient  (BenQamin  v.  Tayhr,  12  Barb. 
828). 

/.  False  Impriaonment. — [The  material  allegations  are,  (1)  that  de- 
fendant imprisoned  plaintiff,  (2)  against  his  will,  and  without  authority  of 
law.]  The  mode  of  stating  a  cause  of  action  for  false  imprisonment  before  the 
code,  may  still  be  followed  (Sha/u>  v.  Jayne,  4  How.  119;  Eddy  v.  Beath,  7 
Abb.  19^.  The  circumstances  and  particular  instrumentalilr  by  which  the 
plaintiff  was  deprived  of  his  liberty  need  not  be  stated,  and  if  stated,  will  be 
stricken  out  (id. ;  Moloney  v.  Douie,  16  How.  266)  ;  but  allegations  of  special 
damage  by  reason  of  the  imprisonment  may  be  inserted.  Tnus,  in  an  action 
against  a  member  of  the  San  Francisco  Vigilance  Committee  for  false  imprison- 


§  142.]  FALSE  REPRESENTATIONS.  177 

ment,  Ac,  an  aTerment  that  the  Yigflance  Committee  caused  to  be  published, 
in  numerous  organs  conducted  by  them,  that  the  plaintiff  was  a  notorious 
criminal,  and  a  worthless,  disreputable  character,  was,  on  motion  to  strike  out, 
allowed  to  stand,  as  being  an  averment  of  special  injury  (id.)  But  in  the 
same  case  allegations  of  aggravating  circumstances  were  struck  out  (see  note 
to  section  160,  jmmQ. 

a.  In  an  action  for  false  imprisonment  against  a  justice  of  the  peace,  it  was 
held  that  the  plaintiff  could  not  recover  in  damages  the  amount  of  costs  in- 
cmred  by  bun  in  an  unsuccessful  application  for  his  discharge  on  a  writ  of 
\dbeas  eorpus^  such  costs  not  having  been  alleg^  as  special  damage  in  the 
complaint  (Spenee  v.  Meyndly  2  New  Mag.  Gas.  19;  contra,  WiUiams  v.  Qarrett^ 
12  How.  456). 

I.  False  representations  to  Indaee  credit. — The  complaint  must 
arer  (1)  a  representation ;  (2)  that  it  was  false ;  (8)  and  madp  with  an  intention 
to  deceive  and  defraud  the  plaintiff  (ZcHyritikU  v.  Smithy  18  N.  Y.  880).  '*  The 
complaint  shows  a  false  representation,  known  to  be  false,  made  the  founda- 
tion of  a  contract  with  a  person  deceived  thereby,  and  damages  in  conse- 
qnence  of  such  deception.  I  know  no  other  requisite  to  make  out  a  sufScient 
cause  of  action  for  a  fiilse  representation"  {RotwMon  v.  Flint,  16  How.  240). 
The  complaint  must  also  state  in  what  manner  the  plaintiff  was  induced  to 
give  the  credit ;  in  other  words,  the  representation  made  should  be  stated, 
that  the  court  may  iudffe  if  it  was  sufScient  to  mislead,  or  the  plaintiff  does 
not  show  a  cause  of  action ;  and  where  ( WeUs  v.  Jewett,  11  How.  242)  a  com- 
plaint alleged  tbe  fraudulent  issue,  by  the  defendants,  of  certain  stock,  and 
the  plaintiff  believing  the  representations  of  M.  J.  and  S.,  three  of  the  de- 
fendants, as  to  the  value  of  said  stock,  and  bein?  ignorant  as  to  the  fraudu- 
lent issue  of  the  stock,  became  the  purchaser  of  said  shares,  believing  them 
to  be  genuine, — ^the  defendants  demurred.  The  demurrer  was  allowed  (see  Bell 
V.  Midi,  11  How.  254 ;  OaUiard  v.  Mali,  id. ;  Mead  v.  Mali,  15  id.  848).  In 
Mmh  V.  FaOcer  (40  N.  Y.  526)  it  was  held  that  false  representations  as  to 
the  solvency  or  pecuniary  condition  of  another  to  be  actionable  as  fh^udulent, 
must  at  the  time  have  been  known  to  be  false  by  the  person  making  them,  or  he 
must  have  assumed  or  intended  to  convey  the  impression,  that  he  had  actual 
knowledge  of  their  truth,  though  conscious  that  he  had  no  such  knowl- 
edge. 

e.  False  representations  to  Indaee  purchase. — In  an  action  for  a 
deceit  in  a  sale  of  chattels,  fraud  is  the  gist  of  the  action  and  a  scienter  must  be 
alleged  and  proved  {Moore  v.  Noble,  58  Barb.  425  ;  Meibie  v.  Adams,  8  Bosw. 
846 ;  JEfof^p^r  V.  Chamberlain,  11  Abb.  284).  An  averment  that  defendant 
'^fidsely  and  fraudulently  represented"  is  a  sufficient  statement  of  scienter 
{Thomas  v.  Bedfe,  25  N.  Y.  244).  The  complaint  in  an  action  for  deceit  in 
inducing  llie  purchase  of  property  must  state  the  representations  and  aver 
their  falsity,  and  that  they  were  made  with  intent  to  deceive  the  i)1aintiff,and 
induce  him  to  make  the  purchase  in  question,  and  that  they  did  induce  such 
purchase  to  the  plaintiff's  injury  {BoSrber  v.  Morgan,  51  Barb.  116 ;  and  see 
atar  BUamMhip  Co,  v.  MiteheOi  1  Abb.  K.  S.  896). 

d.  Where  a  vendor  of  a  chattel  is  guilty  of  a  fraudulent  concealment  of  ma- 
terial &ctB  in  relation  to  the  sale,  to  the  injury  of  the  vendee,  the  vendee  has  an 
action  for  his  damage.  It  is  not  enough  that  the  vendor  tell  the  truth  so  far 
as  he  goes ;  he  shoiSd  tell  the  whole  truth  {Nidcley  v.  Thmas,  22  Barb.  652 ; 
Edick  V.  Grim,  10  Barb.  445). 

«.  An  action  may  be  maintained  by  the  purchaser  of  lands  against  the 
seller  for  fraudulently  misrepresenting  the  boundaries  of  the  lands.  In  such 
action  the  intent  to  defraud  need  not  be  established  by  direct  proof,  but  may 
be  made  out  by  circumstantial  or  presumptive  evidence.  A  vendor  of  reid 
estate  is  guilty  of  fraud,  if,  knowing  that  he  has  no  title  to  a  portion  of  the 
lands  sold,  he  willfrilly  suppresses  tiutt  £Eict  from  the  purchaser  ( Cla/rh  v.  Baird, 
9  N.  Y.  183).    See  Fraud, 

/.  Ftolse  urarranty. — [The  material  allegations  are,  (1)  the  warranty ; 
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(2)  that  it  was  lake ;  and  (8)  that  the  purchaser  was  deceived  by  it  (Bdman 
v.  Dard^  12  Barb.  889.]  There  need  be  no  allegation  that  the  defendant I^mw 
the  warranty  was  false  (id,),  or  that  there  was  fnud  on  the  part  of  the  seller ; 
it  is  enough  to  aver  the  warranty,  and  that  the  warranty  is  false.  If  fraud 
be  averred,  it  is  not  neceesary  that  it  should  be  proved,  to  entitle  the 
plaintiff  to  recover.  Therefore,  where  the  plaintiff  averred  that  the  defend- 
ant, ^*  by  fidsely  and  fraudulently  warranting  a  horse  sold  by  him  to  the  plain- 
tiff," Ac.,  and  on  the  trial  proved  an  express  warranty,  and  that  it  was  false,-— 
held  Ihat  he  was  entitled  to  recover,  although  the  jury  found  epecis^ 
that  there  was  no  fraud  (Fowler  v.  Ahrams^  8  E.  D.  Smith,  1 ;  and  see  Ediek 
V.  Cfrim,  10  Barb.  445 ;  Quintard  v.  Newton,  6  Rob.  72). 

a.  The  existence  and  terms  of  the  warranty,  as  material  and  trayersaUe 
facts,  must  be  alleged  in  the  complaint,  whether  the  warranty  be  express  or 
implied  (Prentiee  v.  DikOy  6  Duer,  228).  No  icienter  need  be  alleged ;  it  is  suf- 
ficimt  to  aver  that  the  warranty  was  false,  and  that  the  plaintinwas  deceived 
by  it  [Eolman  v.  Ihrd,  12  Barb.  886;  see,  however,  Mabeif  ▼.  Adawu^  3 
Bosw.  846). 

h.  To  sustain  an  action  on  a  warranty,  it  is  not  necessary  that  all  thereprs- 
sentations  made  by  the  defendant  should  be  false,  or  all  actionable ;  if  any 
part  of  the  representations  are  actionable,  it  will  suffice.  An  affirmation  in 
regard  to  an  existing  fact,  distinctly  and  positively  made  in  the  negotiations 
for  trade,  should  be  regrarded  as  a  contract  and  enforced  as  a  warrantv  (2  Cowen, 
488;  4  m2.  440 ;  10  Wend.  41 ;  6  Barb.  587  ;  Sweet  v.  Bradley,  24  Barb.  554; 
Richardaon  v.  Jfdwon,  58  Barb.  601). 

e.  Foreclosure  of  mort^^age. — In  a  complaint  to  foreclose,  the 
general  allegation  that  the  defendants,  naming  them,  have  or  claim  some  in- 
terest in,  or  lien  upon,  the  mortg^ed  premises,  which,  if  any.  is  subsequent 
to  the  plaintiff 's  mortgage,  is  a  sumcient  statement  of  a  cause  of  action  against 
such  defendants  {Drwry  v.  Olarh,  16  How.  424, 481 ;  2  R.  8. 191,  { 155) ;  where 
there  are  infant  defendants,  the  complaint  should  alle^.the  requisite  fiusts  to 
show  what  are  the  interests  of  the  in&nts  in  the  premises  {Aldnek  v.  Lopham^ 
6  How.  129).  If  proceedings  have  been  taken  on  the  bond,  it  should  be 
stated  that  that  form  of  remedy  has  been  exhausted  (Lo9et  v.  Cferman  R^d 
Ch,  12  Barb.  68).  The  complaint  must  ask  for  a  judgment  for  deficiency,  or 
the  defendant  not  answering,  no  such  relief  can  be  granted  {Smoneon  v.  Blake, 
20  How.  484).  No  prior  demand  necessary  to  an  action  to  foreclose  a  mort- 
gage {Bofrria  v.  MviCoek,  9  How.  402),  although  expressed  to  be  payable  on 
demand  {OiUett  v.  Balcom,  6  Barb.  871).    See  rule  71,  Supreme  Court. 

d.  Foreelosnre  of  Blectaaiiief'  lleniT— The  complaint  in  a  pro- 
ceeding to  enforce  a  mechanic's  lien,  is  govened  by  the  same  general  rules  as 
govern  pleadings  in  other  actions.  Among  other  things  it  £ould  aver,  (1) 
the  doing  the  work  or  furnishing  the  materials;  (2)  that  notice  was  nled 
(Foiter  v.  PoiUon,  1  Abb.  821^ ;  (8)  that  defendant  is  the  owner;  (4)  that  the 
work  was  done  or  materials  aelivered  in  pursuance  of  a  contract  and  in  con- 
formity therewith ;  (5)  it  should  describe  the  premises  in  such  a  manner  that 
the  sheriff^  in  the  event  of  the  defendant's  having  more  than  one  building  in 
the  locality,  would  be  able  to  determine  by  the  judgment,  beyond  doubt,  the 
premises  to  be  sold;  and  if  the  number  of  the  street  be  not  given,  the  leason 
for  omitting  it  should  be  stated,  as  that  the  building  has  no  number,  or  that 
the  plaintiff  is  ignorant  thereof  (Bt^  v.  MeMdnue,  8  £.  D.  Smith,  659).  A 
complaint  by  a  sub-contractor  should  show  that  his  own  contract  witii  the 
contractor  was  made  in  conformity  with  the  terms  of  the  contractor's  con- 
tract with  the  owner  (Broderick  v.  Boyle,  1  Abb.  819;  i^uin  v.  McOliff,  id. 
822).  Where  the  complaint  purports  to  set  forth  more  than  one  cause  of  ac- 
tion, *^  the  causes  of  action  should  be  stated  so  distinctly  and  separately,  that 
each  one  by  itself,  and  unconnected  with  the  others,  may  diow  a  good  cause 
of  action  against  the  defimdants"  {SmeUdr  v.  FUch,  8  £.  D.  Smith,  689;  and 
see  post,  Several  Befentes,  in  note  to  §  150). 

e.  Foreign  laws,  bow  pled«— G^2(2  v.  WM,  4  £L  &  BL  983. 
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a,  n«Bd. — Fraud  oonsuts  in  intenticm,  and  intention  is  a  fact  whidi 
may  be  aveired  and  trayened  (Moss  ▼.  Middle.  0  Granch,  851).  Whereyer  a 
paiW  seeks  to  maintain  his  cause  of  action  or  defense  on  the  mnnd  of  fraud, 
the  mind  must  be  alleged  {FUih&r  y .  FredmhdU,  21  Barb.  84 ;  lBa4ley  y.  Byder^ 
ION.  T.  868;  BMMon  y.  ^etaaH,  id.  189;  and  see  4  Barb.  273;  12  id.  848; 
6  Johns.  095;  1  Bio.  C.  C.  94;  Ohawtauque  Co.  Rh  y.  WkiU,  6  N.  Y.  287) ; 
and  as  to  the  efEsct  of  a  denial  in  the  answer  of  an  alleged  fraudulent  intent 
(see  TyUr  y.  Oanadf,  2  Barb.  164;  Bead  y.  Worthinnftony  9  Bosw.  618). 

ft.  An  action  to  rescind  a  contract  of  sale  on  the  ground  of  fraud  cannot 
be  maintained  by  the  yendor  while  he  retains  any  part  of  the  consideration 
reoayed  by  lum  from  the  purchaser  (Fisher  y.  Cananty  8  E.  D.  Smith,  199 ; 
JMt  y.  Simnumey  84  How.  66;  and  see  Boeehbaum  y.  Qunter,  id.  208^.  Before 
commencing  the  action,  the  yendw  should  return  or  tender  to  tne  yendee 
what  he  has  reoeiyed.  This  need  not  be  alleged  in  the  complaint  (King  y. 
FUeh,  1  Keyea,  482 ;  Oen^tnd  B*k  of  Chary  Valley  y.  PindoTy  46  Barb.  467). 
The  return  or  tender  should  be  made  promptly.  Four  years  held  too  late 
(Fithet  y.  F^edenhaU,  21  Barb.  82).  A  party  who,  upon  a  sale  of  goods,  re- 
ceiyes  frmn  the  purchaser  a  promissory  note  made  by  a  third  person  in  pay- 
ment, and  afterwards  sues  the  purchaser  for  goods  sold,  on  account  of  finudu- 
lent  representations  made  by  nim  as  to  the  solyency  of  the  maker,  by  whidi 
he  was  induced  to  leceiye  the  note,  must,  in  order  to  recoyer,  show  that  he 
returned  or  tendered  the  note  to  the  dei^dant  before  suit  brought.  If  he 
have  reeoyeied  judgment  against  the  maker,  he  must  tender  an  assignment  ot 
it  (Baker  y.  Botbins,  2  Den&,  186). 

e.  Where  Tendees  haye  been  guilty  of  fraud  on  the  purchase  of  goods  on 
credit,  the  yendor  may,  without  waiting  until  the  time  of  credit  expires,  re- 
claim the  goods,  or  waiye  the  tort,  and  recoyer  in  an  action  for  the  yalue  of 
the  goods  (KixyeerY.  8iehel,  84  Barb.  84).  Jn  such  a  case  the  complaint  may 
be  in  the  ordinary  form  of  complaint  for  goods  sold  (id. ;  Bliae  y.  Cottle,  82 
Barb.  822 ;  Wiffond  y.  Siehel,  8  Keyes,  120^. 

See  Fcilm  Warranty^  FaUe  Bepreeentatums, 

d.  Ooodfl  sold  and  delirered. — [The  material  allegations  are,  (1) 
sale  and  deliyery  of  goods  to  defendant ;  and  (2)  their  price  or  yalue,  and 
nonpayment].  See  Whitehead  y.  AUen,  8  Trans.  App.  261 ;  8  Eeyes.  666.  It 
is  not  necessary  to  all^  that  sale  and  delivery  was  at  defendant's  request 
(Gleimy  y.  SiUhins,  4  fiow.  98 ;  Aeome  y.  American  MineraH  Co,  11  How.  26 ; 
and  see  20  Barb.  152;  21  Barb.  275;  note  to  FitiherY,  Pyne,  1  M.  &  G.  266; 
ViBlan  y.  Dmoie,  1  DowL  &  L.  986 ;  12  M.  &  W.  760),  nor  that  defendant 
promised  to  pay  (Farren  y.  JSheneood,  17  N.  Y.  280 ;  Olenny  y.  Hitchiney  4 
Mow.  98) ;  the  akle  and  deliyery  implies  a  promise  (Aeome  y.  American  Mineral 
Co.  11  How.  26).  An  action  will  not  lie  lor  goods  sold  and  delivered,  if  there 
has  been  no  deUvery.  To  recoyer  in  that  action,  there  must  be  an  actual  or 
constructiye  deliyery,  and  the  plaintifb  must  show  that  they  have  actually  de- 
hvered  the  goods,  or  enabled  the  defendant  to  remove  them.  If  a  special 
agreement  has  been  performed,  so  as  to  leave  a  mere  simple  debt  or  duty  be- 
tween the  parties,  there  can  be  a  recovery  under  a  general  count  of  indeb&attts 
amtmpeit  (JSmim  v.  Earriiy  19  Barb.  424 ;  see  Bogers  y.  Veronay  1  Bosw.  417). 
Complaint  for  goods  sold,  alleging  that  between  specified  days  plaintiff  sold 
and  delivered  to  defendant,  at  his  request,  a  large  quantity  of  boots  and  shoes 
of  a  specified  value,  and  that  there  is  due  and  unpaid  therefor  a  designated 
smn  which  he  promised  to  ]^y,  but  though  often  requested,  he  has  wholly 
reAised  to  pay, — ^held  sufficient  on  demurrer  (PhiUips  v.  BarUetty  9  Bosw. 
678).  To  a  complaint  which  stated,  ^^The  plaintafis  complain  against  the 
defendant  for  that  the  defendant  is  indebted  to  the  plaintim  in  the  sum  of 
1800,  for  goods  sold  and  delivered  by  the  plaintifGs  to  the  defendant,  at  his  re- 
Qoest  on  the  first  day  of  May,  1849.  And  the  plaintifis  say  that  there  is  now 
due  them  from  the  defendants  the  sum  of  $800,  for  which  sum  the  nlaintifb 
demand  jud^pnent,  vrith  Interest  from,  &c.,  demurrer  on  the  ^oundtnat  com- 
plaint did  not  state  fiicts  sufficient,  &c.,  -held  that  the  complamt  was  sufficient 
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{AUm  T.  PMermn,  7  N.  Y.  476).  In  Chamberlain  v.  Kaylor  (2  £.  D.  Smith, 
184),  the  New  York  common  pleas  ovemiled  a  demurrer  to  a  complaint  which 
was  in  the  form  following : — *'  Shows  that  plaintifb  sold  and  dekyered  to  de- 
fendants the  following  described  goods  and  chattels,  at  the  time  and  for  the 
prices  below  specified  [here  followed  the  items],  amounting  in  the  whole  to 
the  sum  of  $220 ;  upon  account  of  which  said  goods  and  chattels  the  defend- 
ants remain  indebted  to  the  plainti£&  in  the  sum  of  $220,  with  interest'^  In 
an  action  by  several  plaintifis,  to  recover  the  price  of  property  sold  and  de- 
livered, the  complaint  alleged  the  sale  and  delivery  at  defendants  request,  &c., 
but  did  not  allege  that  the  plaintifis  were  partners  or  joint  owners ;  on  de- 
murrer, for  want  of  this  allegation,  held  that  such  an  allegation  was  only  ne- 
cessary when  the  riffht  of  the  plaintifis  to  maintain  the  action  depends  upon 
their  partnershijp ;  out  as  without  being  partners  they  might  prove  a  joint 
ownership,  and  joint  contract,  and  upon  such  proof  would  be  entitled  to  re- 
cover, the  objection  was  untenable  and  the  demurrer  frivolous  (Soperr,  1Fe2eA, 
8  Duer,  644 ;  FhilUp$  v.  BartleU,  0  Bosw.  678).  A  complaint  alleged  that 
plaintiff  held  a  lease,  and  was  entitled  to  the  possession  of  a  house  and  lot  for 
a  certain  term,  and  that  defendant,  having  purchased  the  property,  subject  to 
such  lease,  promised  plaintiff,  in  consideration  that  he  [plaintiff]  would  give 
up  the  house  and  lot  for  said  term,  and  would  surrender  possession  immedi- 
ately, to  pay  him  [plaintiff]  $30.  Plaintiff  then  allied  tnat  he  did  give  up 
the  said  house  and  lot,  and  the  possession  thereof  to  defendant,  but  that 
defendant  refused  to  pay  the  $80, — ^held  on  demurrer,  that  the  f^ts  were 
sufficient  to  constitute  a  cause  of  action  (Amhler  v.  Owen^  19  Barb.  145). 

a.  A  complaint  which  alleged  that  defendant  was  and  still  is  indebted  to 
plaintiff  in  $1,000,  for  divers  personal  property  sold  and  delivered  to  defend- 
ant by  plaintiff;  and  for  work,  labor,  care  and  diligence  of  plaintiff,  by  him 
and  his  wife  and  servants,  done  for  defendant  in  and  about  the  business  of 
defendant ;  also  for  divers  materials  and  other  necessary  things  found,  pro- 
vided, used,  and  applied  about  that  work  at  defendant's  request ;  and  for 
money  had  and  received  by  defendant  for  the  use  of  plaintiff;  and  money 
paid,  laid  out,  and  expended  by  plaintiff  for  defendant,  at  his  request ;  and 
for  money  lent  and  advanced  by  plaintiff  to  defendant ;  and  also  on  an  ac- 
count stated  between  the  parties, — held  to  be  ^'  manifestly  indefinite  and  un- 
certain "  {Blanehard  v.  Strait^  8  How.  85). 

h.  Where  there  is  an  entire  contract  to  deliver  a  large  quantity  of  goods, 
consisting  of  distinct  parcels,  within  a  specified  time,  and  the  seller  delivers 
part,  no  action  lies  until  the  time  for  delivery  of  all  has  passed ;  but  action 
lies  for  the  part  delivered,  if  the  purchaser  retain  them  after  the  seller  has 
neglected  to  perform  his  contract  (OxendaU  v.  WetheraH,  9  B.  &  C.  886 ;  Bh^ 
tan  V.  CoMon,  5  id.  888;  Baker  v.  Eiggin$,  21  N.  Y.  897;  see  2  Saund.  PL& 
Ev.  118, 114). 

e.  Where  goods  are  tortiously  taken  or  detained,  the  owner  can — ^waiv- 
ing the  tort — sue  for  and  recover  their  value  as  goods  sold  and  delivered 
by  him  to  the  wrong-doer  {Henry  v.  Marvin^  8  £.  D.  Smith,  71 ;  and  see  JBMA 
V.  Palmer^  27  Barb.  652 ;  Kaymr  v.  8iehel^  84  Barb.  84 ;  see  in  note  to  section 
140,  ante^  and  10  Abb.  206;  87  Barb.  270;  and  post^  Pereonal  properly. 
Where  credit  is  given  and  notes  taken  for  a  debt  on  the  false  representations 
of  the  debtor,  the  creditor  or  his  assisnee  may  sue  before  the  expiration  of 
the  time  of  credit  and  the  maturity  of  the  notes  (French  v.  WhtUy  5  Dner, 
266). 

d.  Where  the  complaint  alleffed  substantially  a  sale  and  delivery  of  ffoods 
on  a  credit  of  six  months,  defendant's  insolvency  at  the  time  of  sale,  and  that 
he  purchased  without  any  intent  to  pay  for  them,  and  intending  to  definaud 
plamtiffis  of  their  value,  and  that  by  reason  of  such  fraud  the  defendant  be- 
came liable  to  pay  for  them  immediately  on  delivery, — on  demurrer  the  com- 
plaint was  held  to  state  a  cause  of  action  {Both  v.  Paimer^  27  Barb.  652 ;  Kay- 
eer  v.  Sichel^  84  Barb.  84) ;  and  held  farther,  that  the  plaintiff  instead  of 
setting  out  the  facts  might  have  complained  simply  for  goods  sold,  and  given 
the  ower  matters  in  evidence  {id, ;  ante,  p.  179,  c). 
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a.  Where  an  action  is  brox^ht  to  recoyer  goods,  or  the  price  of  goods,  sold, 
for  which  notes  of  the  defen£uits  haye  be^  taken,  it  is  sufficient  for  the 
plaintiff  to  soirender,  or  offer  to  surrender,  the  notes,  on  the  trial,  to  be  can- 
celed. They  need  not  be  surrendered  before  bringing  suit  {Armstrong  y. 
TuJU,  6  Barb.  483 ;  Thunton  y.  Bhnchard,  22  Pick.  18 ;  Keutgen  y.  Parks,  2 
Sand.  60;  Ifichoh  y.  Miehads,  28  N.  Y.  264;  King  y.  FUeA,  1  Eeyes,  482; 
WldU  y.  Dodds^  18  Abb.  250 ;  Hatham  y.  Sbdges,  28  N.  T.  486 ;  Armstrong  y. 
Cuskney,  48  Barb.  850). 

h.  Heirs. — Complaint  against,  for  debt  of  ancestor  (HoUister  y.  BoUiitoTj 
10  How.  582). 

c  Iigurf  causing  death* — ^For  injuries  causing  death,  no  right  of 
action eniated  at  common  law  (Oreen  y.  Hudson  B,  R.  B,  Uo.  16  How.  230 ;  28 
Baib.  9).  For  such  ii^uries  an  action  can  be  maintained  only  in  the  cases  pro- 
Tided  bj  the  statutes  {CrowUy  y.  Panama  R  B.  Company^  80  Barb.  90). 
Those  statntes  giye  a  right  of  action,  (1)  where  the  party  killed  would  haye 
been  entitled  to  bring  an  action  if  deatii  had  not  ensued,  and  whether  the 
death  be  instantaneous  or  consequential  {Brown  y.  Buffalo  and  State  Idns  B. 
R  Co,  22  Barb.  101),  and  proyide  (2)  that  the  action  shall  be  in  the  name  of 
the  personal  representatiyes  of  the  deceased,  (8)  for  the  exclusiye  benefit  of 
the  widow  and  next  of  kin  of  ^e  deceased.  By  personal  representatiyes  are 
meant  executois  or  administrators  (Lee  y.  IHUy^  16  How.  98),  and  do  not  in- 
clude ahnsband  or  wife  as  such  {Lucas  y.  N,  T.  Cent.  B»  B.  Oo.  21  Barb.  245 ; 
Boldnson  y.  Bmith^  6  Bim.  47 ;  Horn  y.  Oohman,  1  Sm.  &  G.  169;  Oholmmd- 
ley  y.  Ashburton,  6  Beay.  86 ;  Mulner  y.  Gilbort,  27  £ng.  Law.  and  £q.  R.  849). 
B^t  a  husband  may  be  administrator  of  his  deceased  wife,  and  then,  as  admin- 
istrator, he  is  her  personal  r^resentatiye,  and  as  such  he  may  sue  {TiU&g  y. 
Hudson Bio&r  R  R  Co.  28  How.  868;  Greeny.  Hudson  Riner  RB.^^'Qdxh. 
25 ;  DiekensY.  JV.  T.  Cent.  R  R  Co.  28  N.  Y.  158).  In  such  an  action  he  can 
reoorer  only  for  the  pecuniary  injury  sustained  by  her  next  of  kin.  He  can  not 
recoyer  for  the  yalue  of  her  services  to  him  {id.^  Although  the  statute  uses 
the  term  widow  and  next  of  kin,  yet  the  action  is  maintainable  in  cases  where 
there  is  next  of  kin  only  and  no  widow,  or  where  there  is  a  widow  only  and 
no  next  of  kin  {Saffori  y.  Drew^  8  Duer,  627 ;  Q^in  y.  Moore^  15  N.  Y.  482 ; 
O^fiM  y.  Harlem  R  R  Co.  14  N.  Y.  810;  Qreen  y.  Hudson  Bwer  R  B.  Co. 
16  How.  268;  KeOer  y.  N,  Y.  Cent.  B.  R  Co.  24  How.  172;  17  id.  102; 
MeMahan  y.  The  Mayor.  88  N.  Y.  642 ;  Beneon  y.  Buaree^  28  How.  511). 

d.  An  action  under  tnese  statutes,  can  not  be  sustained  if  the  deceased  in 
anywisecontribnted  to  the  result  {Lehman  y.  CUy  of  BrooUyih^  29  Barb.  284; 
JoknsonY. Httdeon R R  Co.  5  Duer,  21 ;  KoA^ee Bernhardt y.  Benss.  d  Saratoga 
RR  Go.2S  How.  166 ;  Ernst  y.  Hudson  R  R  Co.  2^  How.  97 ;  82  id.  262; 
KeUer  v.  if.  T.  Cent  RRCo.U  How.  172). 

e.  The  statntes  authorize  an  action  against  indiyiduals  equally  with  cor- 
porations {BaiBer  y.  Bailey^  16  Barb.  54 ;  and  see  BlaekwellY.  WiswaUj  14  How. 
257;  Brown  y.  Harmon^  21  Barb.  508).  These  statutes  arepurely  local,  and 
apply  only  when  the  injury  occurred  within  this  State  {Wnitford  y.  Panama 
R  R  Go.  28  N.  Y.  465 ;  Mahler  y.  ITorwich  Trans.  Co.  85  K  Y.  852). 

/.  An  employer,  whether  an  indiyidual  or  a  corporation^  is  not  liable  for 
the  death  of  one  of  his  or  its  seryants,  occasioned  by  the  negligence  of  another 
of  his  or  its  servants  (Sherman  y.  Rochester  d  Syracuse  B.  R  Uo.  15  Barb.  574). 

g.  Where  the  accident  causinff  the  death  occurred  to  the'  deceased  while  a 
vaaBenger/(?r  hire,  in  a  yehicle  ofcarrierB  of  passengers,  there  the  action  may 
he  regarded  as  based  on  the  breach  of  the  contract  of  such  carriers  safely  to 
canj  the  deceased.  So  regarded,  it  is  an  action  the  cause  of  which  suryiyes 
aflamst  the  executors  or  administrators  of  the  carriers  (Doedt  y.  WiswalL,  l5 
How.  128 ;  Tertore  y.  Wiewall,  16  id.  8) ;  would  it  be  the  same  if  the  passenger 
wascanried  gratuitously  (NoUen  y.  West.  R  R  Corp.  15  N.  Y.  444)  ? 

K  The  complaint  must  allege  that  the  decedent  left  a  widow  or  next  of  kin 
(SaffordY.  Drew,  8  Duer,  627;  Lucas  y.  N.  Y.  Cent  B.  R  Co.  21  Barb.  246^ ; 
and  without  this  allegation  it  will  be  bad  on  demurrer  (id.)  It  need  not  remr 
to  the  statute,  but  should  state  a  time  wh^  the  ii^jury  occurred,  subsequent  to 
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the  statute's  taking  effect  It  most  state  all  the  facts  reonisite  to  hrins  the 
case  within  the  statute  (Brown  v.  Edrman,  91  Barb.  608).  W  here  the  camiMaint 
alleged  that  on,  &c.,  *'  the  defendants  possessed  and  occupied  as  a  grauary  for 
stonng  grain  for  the  use  of  their  brewery,  the  loft  of  a  building  which  had 
been  negligently  and  improperly  constructed,  and  was  by  reason  thereof  unfit 
from  weakness  for  the  busmess  to  which  the  defendants  applied  it,  ofwMA 
they  had  iwUm;  that  they  had  deposited  an  unusual  quantily  of  barley  in  Uie 
loft,  more  than  the  outer  wall  could  bear,  in  consequence  of  its  weak  and  in- 
secure state  and  improper  construction,  whereby  the  wall  was  pressed  oat,  and 
fell  upon  an  ac^oining  shop  belonging  to  and  used  by  H.  P.  &  Co.,  in  wMdi 
the  deceased  was  then  at  work,  and  he  was  killed  by  the  fall  of  said  wall, 
atoing  to  the  eareUsmeaa,  negligenee^  andfauU  of  the  defendants  in  using  said 
building  in  its  weak  and  insecure  state,  and  in  overloading  the  same,"— held 
that  the  complaint  was  defectiye,  tiie  only  negligence,  or  de^ult,  directly 
averred,  being  in  the  construction  of  the  building,  without  any  allegation  that 
the  defendants  then  owned  the  building  {id,  see  ^Uthiin^on  v.  York  N,  dh  B. 
B.RGo.%  Boston  Law  Rep.  880). 

a.  Where  the  complaint  alleged  that  the  car  of  ^e  defendants,  in  charge 
of  their  servants,  was  wrongfully  driven  over  a  child,  and  that  the  defendantay 
by  the  neffliffence  of  themselves  and  their  servants,  ran  over  the  said  diild 
and  caoaea  her  deaths— held  that  under  these  aUegatkm  the  plaintiff  might 
show,  as  well  the  defeetive  construction  of  the  car,  as  the  carelessness  of  the 
driver  in  its  management  {014field  v.  N,  F.  db  Eiirbm  R  R  Co.  14  N.  T.  810). 

h.  An  allegation  in  a  complaint  that  '*  plaintiff  was  and  wiU  be  compelled 
to  pay  $100  for  medical  attendance,  fhneral  and  other  expenses,**  was,  on  de- 
murrer, held  a  sufficient  aUegatioa  of  damage  {Boeder  v.  Orrndfy^  22  How. 
270 ;  as  to  damages  see  Melntyre  v.  N.  T.  Cent.  B,  R  Oo.  87  N.  Y.  287). 

e.  The  plaintaff  can  not  join  a  cause  of  action  under  the  statute,  as  adminis- 
trator, with  a  cause  of  action  in  his  own  individual  right  {Lueae  v.  JT.  F.  CenL 
R  R  Go,  21  Barb.  246,  aad  see  Lyfuh  v.  Bacii,  12  How.  828). 

d.  If  the  defendants  show  that  they  settled  wi^  the  deceased  in  hia  life- 
time, for  the  injury  he  received,  and  which  resulted  in  his  deaHi,  that  will  bar 
tiie  action  by  his  representatives  {Dtbbie  v.  N,  T,  A  Erie  R  R  Oo,^  Barb. 
183 ;  Bead  v.  €Pt  Bait,  R'way,  8  Law  Rep.  Q.  B.  555). 

e.  I^Jmy  by  defendant'!  negltirence.— In  actions  brought  to 
recover  damages  for  an  ii^jury  alleged  to  have  beoi  occasioned  by  the  n^;li- 
gence  of  the  defendant,  whether  the  defendant  be  an  individual  or  a  corpora- 
tion, to  entitle  the  plaintiff  to  recover,  he  must  show  some  &ult  on  the  part 
of  the  defendant  {Terry  v.  K  7.  Central  R  R  Co.  22  Barb.  576;  and  see 
Hayee  v.  Cohoee  Co.  8  Barb.  42;  Great NoH^hem  R  R.  v.  Hiarrieofu  10  Ex.  376; 
Berhett  v.  WhUeha/oen  Junet.  R,  R.  28  Law  Jour.  Ex.  848).  And  foult  will  not 
be  inferred  merely  ftom  the  iigury,  unless  the  defendant  is  a  common  carrier 
of  persons,  and  the  plaintiff  was  a  passei^er  {id.;  HoUrooi  v.  UHea  R  B.  Go. 
16  Barb.  118;  Willete  v.  Buffalo  R  B.  Go,  14  Barb.  585).  It  need  not  be 
alleged  in  the  complaint  that  the  plaintiff  was  without  fault  {Wolfe  v.  8uper- 
vieore  of  Riehmond,  11  Abb.  278  ;  19  How.  870). 

/.  IitfiBrlea  canted  bjr  non4*epair  of  premiaea, — ^A  complaint 
agunst  the  oumer  of  premises  leased  to  a  third  person,  to  recover  damages 
sustained  by  plaintiff  by  the  falling  of  a  part  of  the  bml^ng,  through  want 
of  repairs,  is  bad  on  demurrer,  unless  it  states  facts  from  whidi  the  court  can 
say  that  the  owner  was  bound  to  keep  the  premises  in  repair.  A  mere  ^enoral 
allegation  that  the  defendant  was  bound  to  keep  the  premises  in  repair  is  in- 
sufficient {Caeey  v.  Munn^  5  Abb.  01 ;  14  How.  162 ;  see  Brown  v.  Barmon^  21 
'Barb.  508). 

g.  imury  by  leaTlttfr  bateliwajra  open.--{OhapmainY,  BotkweU^ 
1  El.  Bl.  &  £.  178 ;  see  Irein  v.  Fowler,  5  Rob.  482). 

A.  imury  by  one  animal  to  anoCher.— (TTiZ^  v.  Slater^  22 
Barb.  506 ;  and  see  Dunele  v.  Koeker,  11  Barb.  887;  and  BaH  v.  Van  AU^iney 
8  id.  680 ;  Van  Leuven  v.  Lyie,  1  K.  Y.  515). 
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a.  Ini urance  pollejr. — ^A  complaint  on  a  fire  insnrance  policy  most 
allege  that  the  inanier  had  an  interest  in  the  tiling  inBured,  at  the  time  of 
insari]^,  and  at  the  time  of  the  Iosb  {FrMman  y.  FvUon  Firt  In9,  Oo.  14  Abb. 
404 ;  ^  Barb.  247),  or  aa  interest  to  be  protected  by  the  insurance  (  WiUiams 
Y.  /m.  Co.  of  North  Amuriea^  0  How.  865),  an  allegation  that  the  insurance 
was  upon  ^  his  [the  aaaured's]  three  story  store  and  attic  boilding,"  and  '^  on  his 
wBter-wheel,  and  on  a  feme  one-Btory  bmldmg  attached,  occupied  by  the 
flftid  aasured," — ^wae  held  a  sufficient  avennent  of  interest  in  the  assured 
^PawUr  y.  N.  T.  Jndem,  Int»  Oo.  23  Barb.  148 ;  but  this  decision  was  reyersed 
in  the  court  of  appeals,  Dec.  1862).  The  necessity  of  an  ayerment  of  interest 
In  the  assured,  does  not  apply  to  complaints  on  maiine  policies  {Freeman^  y. 
F%aion  Fire  Ins.  Oo.  14  Abb.  404 ;  88  Barb.  247). 

h.  In  an  action  on  a  fire  policy  it  is  not  necessary  to  state  that  the  fire  was 
not  caused  by  inyasion  or  riot  {Loun^mry  y.  Proteetion  Jm.  Oo.  8  Con.  466 ; 
Itu£ker  y.  Qree/^  15  East,  290;  Hunt  y.  Hudson  BvD&r  Ins.  Oo.  2  Duer,  487 ; 
CfaiUfi  y.  SpringfiM  Fire  Ins.  Oo.l  Summer,  489).  But  where,  after  setting 
forth  the  substance  of  the  policy,  the  complaint  ayerred  that  plaintiff,  within 
the  term  of  the  insurance,  ^'  did  sustain  loss  to  the  amount  of  $281  by  reason 
o<f  a  fire  taking  place  in  the  cellar  of  said  premises,"  was  held  insufficient 
(iStab*  y.  BiOger  ins.  Oo.  6  Bosw.  28),  the  complaint  ought  to  haye  stated  that 
the  property  insured  was  injured  by  fire  (id.) 

c^  hi  ML  action  on  a  policy  of  insurance^  the  complaint,  among  other 
thiaga  stated  the  policy  to  be  in  the  usual  prmted  form,  but  that  it  did  not 
state  the  precise  contract  of  the  parties,  and  that  certain  words  (not  stated), 
^vrbich  were  necessary  to  definitely  express  the  real  contract,  were  omitted.  It 
then  prayed,  among  other  things,  that  ^^  if  necessary^  the  policy  might  be  re- 
formed," and  demuided  judgpmeut  for  the  amount  insured.  On  motion  by 
the  defendant,  that  the  plaintiff  should  amend  so  as  to  ask,  unconditionally, 
for  a  reformation  of  the  ^licy,  or  wholly  to  omit  asking  such  relief,  it  was 
ordered  that  the  words  ^  \f  necessary*''  should  be  struck  out  (JJomterouz  y.  At- 
lasUie  Mut.  Ins.  Oo.  8  Duer,  680). 

d.  Jadffment* — In  aa  action  on  a  judgment  brouffht  by  an  assignee 
thereof^  it  is  not  necessary  to  allege  in  the  complaint  any  demand  of  payment 
by  the  assignee,  or  any  refusal  to  pay  by  the  debtor  (Mas$  y.  Shannon^  1  Hil- 
ton, 175). 

€.  Ubel  and  Slander.— (See  post,  {}  164, 165).    [The  material  alle- 
l^tiona,  where  the  words  are  defamatory  on  their  face,  and  in  the  English 
Uuiguafle,  are,  (1)  that  defendant,  with  nuiHee  or  wrongfully  (but  see  (mdyhe 
▼.  WeM,  18  Abb.  228  n.),  (2)  published,  (8^  of  and  concerning  plaintiff,  (4) 
theae  false  words,  (stating  them).]  In  slander,  instead  of  alleging  that  defend- 
smt  published,  it  is  customary  to  allege  that  he  spoke  in  the  presence  and 
hearing  of  diyers  perMus  (  Wood  y.  OiSshristj  1  Code  Rep.  117) ;  but  the  word 
pMishsd  imports,  eoR  vi  termini,  a  speaking  in  the  presence  and  hearing  of 
some  body  (iJud  y.  Af^n,  1  Code  Rep.  184).  It  must  be  stated  that  the  words 
were  published  *' concerning  the  plaintiff"  (§  164);  and  on  demurrer  to  a 
complaint  containing  this  ayerment,  the  court  assumes  the  words  complained 
of  do  in  fact  refer  to  the  plaintiff  (  Wesley  y.  Bennst,  5  Abb.  408).    The  precise 
words  published  should  be  set  forth  (Finnerty  y.  BarJter,  7  New  York  Leg. 
Obs.  816) ;  and  where  the  aUegation  was  that  the  defendant  charged  the 
plaintiff  with  stealing,  or  some  other  misdemeanor,  it  was  held  not  sufficient 
{id^ ;  and  so  where  the  allegation  was  that  the  defendant  spoke  words  "  of  the 
lt»llowing  tenor  and  import,  and  to  the  following  effsct,  that  is  to  say,"  and  on 
demurrer  it  was  held  that  the  complaint  was  insufficient  in  not  professing  to 
all^g^  the  yery  words  or  the  substance  of  the  yery  words  spoken  {ForsyUi  y. 
BdmisUm,  2  Abb.  480 ;  6  Duer,  668 ;  and  see  Wood  y.  Bnnon,  6  Taunt.  160 ; 
Wright  y.  OlemmUs,  8  B.  &  A.  508 ;  Hull  y.  Vreeland,  42  Barb.  548).    But  the 
whole  publication  need  not  be  set  forth  in  the  complaint,  but  only  the  par- 
ticular passage  complained  of  (Culver  y.  Van  Anden,  4  Abb.  875).    In  one 
case,  howeyer,  where  the  comiiiaint  alleged  the  speaking  of  the  following 
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words,  '*  T<mr  w\fe  %$  a  damned  Irish  woman,  and  7uu  got  the  palsy,  and  your 
son  is  insane,  and  you  are  a  damned  thief,"  Harris,  J.,  denied  a  motion  to  strike 
out  as  irrelevant  and  redundant  the  words  in  italic,  on  the  ground  that  in 
proTinff  the  charge  it  would  be  proper,  indeed  necessary,  to  prove  all  that 
was  said  at  the  time  the  slander  was  uttered,  and  although  not  necessary  to 
all^  in  the  complaint  all  that  was  said,  it  was  certainly  quite  proper  (Deyo 
Y,  Srundage,  18  How.  221).  In  an  unreported  case,  in  which  the  plaintiff 
set  out  the  entire  publication  (nearly  a  whole  column  in  a  newspaper),  and 
complained  of  it  as  a  libel,  Justice  Pierepont,  on  defendant's  motion,  ordered 
that  the  plaintiff  should  specify  in  writing  the  particular  passages  in  the 
publication  on  which  he  intended  to  rely  as  de&matory. 

a.  Where  a  complaint  in  slander  set  forth  the  speaking  by  the  defendant 
at  a  certain  time  and  place  certain  words,  and  further  that  the  defendant  on 
diioers  days  amd  times  tetween  that  dQ,v  and  the  eommsneement  of  this  suit  apoke 
the  same  words, — the  words  in  iUdie  were  held  to  be  redundant  {Oray  y. 
IfeUis,  6  How.  290). 

h.  Where  the  words  were  published  in  a  foreign  language,  they  should  be 
set  forth  in  the  langua^  in  which  they  were  puoliahed,  accompanied  by  an 
averment  of  their  meanmg  in  English  (Setterman  v.  Bits,  8  Sand.  734).  But 
omitting  to  set  forth  the  words  in  the  language  in  which  they  were  published, 
may  be  remedied  by  an  amendment  (D^Hmx  v.  Lehind,  1  Code  Rep.  N.  8.  235). 
And  in  case  of  oral  slander  in  a  fordgn  tongue,  it  should  also  be  alleged  that 
the  persons  present  understood  the  Umguage  in  which  the  words  were  spoken 
(Gro.  Eliz.  865). 

c.  Where  the  words  are  actionable  only  because  spoken  of  the  plaintiff  in 
some  business,  profession,  or  special  character,  the  fact  of  his  being  engaged 
in  such  business  or  profession,  or  answering  to  such  special  character  at  the 
time  the  words  werenohen,  should  be  alleged  in  a  traversable  form  in  the  com- 
plaint {Carroll  v.  White,  38  Barb.  615). 

(2.  In  a  complaint  for  libel,  it  is  a  sufficient  allegation  of  its  publication  by 
the  defendant,  to  allege  that  he  was  the  proprietor  of  the  newspaper  in  whicn 
it  was  published.  An  allegation  that  the  words  published  are  **  a  libel ''  is  a 
sufScient  allegation  of  fal^ood  and  malice  {Hunt  v.  Bennett,  19  N.  T.  178 ; 
and  see  Viele  v.  Oray,  18  How.  550;  10  Abb.  1;  Opdyhe  v.  Weed,  18  Abb. 
228,  n,). 

e.  Where  the  libel  is  in  ambiguous  terms  or  by  insinuation,  it  is  requisite 
to  aver  in  the  complaint  that  the  defendant,  by  means  of  the  words  insinuated, 
meant  to  be  understood^  by  those  to  whom  it  was  published,  as  charging 
the  plaintifT  with  the  crime  imputed.  And  whether  such  was  the  intention 
of  the  defendant  is  a  question  of  fact  to  be  determined  by  the  Jury  {Bunddl  v. 
Butler,  7  Barb.  260).  If  the  words  are  spoken  ironica^y,  there  must  be  an  ex- 
press averment  that  thej^  were  so  spoken  (11  Hod.  86).  It  is  said  that  here  the 
words  are  fairly  susceptible  of  a  construction  which  would  render  them  libel- 
oos,  the  complaint  will  be  sustained  upon  demurrer,  although  the  words  may 
also  be  interpreted  in  a  way  which  would  render  them  innocent  (  Walef  v. 
Bennett,  5  Abb.  498).  The  words  are  to  be  taken  in  their  natural  meanmg, 
and  according  to  common  acceptation  {CarroU  v.  White,  83  Barb.  618). 

/.  Where  a  publication  is  not  defamatory  on  its  face,  and  becomes  so  only 
by- reference  to  extrinsic  facta,  the  existence  of  those  &cts  must  be  alleged  in 
the  complaint  {Pike  v.  Van  Wormer,  5  How.  171 ;  6  i({.  99 ;  Fry  v.  Bmnett,  6 
Sand.  54 ;  1  Code  Rep.  N.  S.  247 ;  Beas  v.  Short,  16  How.  822 ;  BlaisdeU  v. 
Baymond,  4  Abb.  446 ;  Carroll  v.  WhiU,  88  Barb.  615 ;  Halloek  v.  JkfUler,  2 
Barb.  680).  Section  164  merely  dispenses  with  the  allegation  of  extrinsic 
fiicts  showing  the  application  of  the  words  to  the  plaintiff.  It  does  not  dis- 
pense with  the  necessity  of  an  averment  or  innuendo  when  it  becomes  essential 
to  show  the  meaning  of  the  words  themsehes  {id.)  These  extrinsic  facts,  when 
necessary  to  be  averred,  must  be  averred  in  a  traversable  form ;  to  allege  them 
by  way  of  innuendo  will  not  suffice  {Caldwell  v.  Baymond,  2  Abb.  198).  Thus 
wuere  the  aUeged  libel  was  the  publication  of  a  notice  that  the  plaintiff  had 
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married  B.  E. ,  and  the  extrinsic  fitct  relied  on  as  making  the  publication  libel- 
ons  was  that  £.  £.  was  a  common  prostitute,  bnt  the  complamt  did  not  allege 
tins  tact  otherwise  than  as  follows,  "  Married,  J.  W.  C.  (plaintiff  meaning)  to 
S.  Sw  (meaning  a  public  prostitute  known  by  that  name) ;  that  said  E.  B.  is 
and  was  a  public  mostitute,  and  well  known  to  be  so,'^  was  on  demurrer  held 
insufficient  (id,)  The  office  of  an  innuendo  is  to  connect  the  words  published 
with  ike  persons  or  facts  and  extrinsic  circumstances  previously  named  and 
set  forth  m  the  inducement,  and  to  explain  their  application  thereto;  and 
bemff  merely  explanatory,  can  not  enlarge  the  sense  of  the  words,  or  supply 
or  uter  them,  where  they  are  deficient  (ilcusdeU  t.  Bofmofid^  14  How.  265 ;  4 
Abb.  446).  Where  the  innuendo  extends  the  meaning,  the  excess  in  meaning 
may  be  disregarded  (CarroU  y.  WhiU,  88  Barb.  621 ;  Weed  v.  BiblnnM,  82  Barb. 
815).  Defects  in  inmiiendoei  are  usually  apparent  upon  the  &ce  of  the  pleading, 
and  formerly  would  haye  been  taken  adyantaffe  of  by  special  demurrer,  but 
now  the  remedj  is  by  motion  to  strike  out  (ia,)  Where  in  a  cOTiplaint  for 
libel  there  is  an  innuendo,  such  as  that  it  is  not  supported  by  the  prefatory  ex- 
trinac  fiusts,  or  that  it  enlarges  the  meaning  of  the  words  charged,  or  alters 
them,  or  substitutes  otiier  words  in  their  place — ^the  proper  rem^y  is  by  mo- 
tion. But  where  passages  in  a  complaint  for  libel,  although  in  the  form  of  innu- 
endoes, were  obyiously  not  intended  as  such  by  the  pleader,  but  were  inserted 
aa  an  allegation  of  the  import  of  the  words  charged,  they  should  not  be 
striken  out  on  motion,  but  the  defendant  ^ould  answer  them  ae  ayerments  of 
issuable  &ctB  (id,) 

Ob  In  an  action  for  slander,  charging  the  plaintiff  with  carrying  away  the 
examination  of  8.  Ck,  taken  by  and  deposited  with  T.,  a  justice  (x  the  peace, 
the  complaint  did  not  allege  tiiat  the  examination  was  taken  by  the  justice 
upon  any  complaint  made  or  pending  before  him  against  8.  G.  or  any  other 
penoo,  nor  did  it  appear  wheUier  it  was  a  ciyil  or  criminal  proceeding,  nor 
that  T.  had  jurisdiction, — held  on  demurrer  that  the  complaint  was  defectiye 
for  not  showing  that  the  exunination  was  taken  on  a  charge  pending  before 
T.,  and  that  T.  had  juriadictioa  (Af^n  y.  CMU^  18  Barb.  260). 

b.  In  libel,  all  who  concur  in  its  publication  may  be  sued  together;  but  in 
dander,  eyery  speaker  must  be  sued  separately  (Fanj^  y.  BdnUnstany  2  Abb. 
480) ;  and  this  rule  holds  eyen  in  the  case  or  man  and  wife;  f(x  the  slander 
by  the  husband,  he  must  be  sued  alone ;  fi>r  the  slander  by  the  wife,  the  hus- 
band and  wife  must  be  sued  together ;  but  a  plaintiff  cannot  unite  in  one 
action  a  cause  of  action  for  slander  by  the  husbfloid,  with  a  cause  of  action  for 
slander  by  the  wife,  although  the  words  spoken  may  be  the  same  {Mcdone  y. 
SUUwdl,  15  Abb.  421).  For  a  libel  on  partners,  all  the  partners  may  sue 
together  (Taylor  y.  Ohurehy  8  N.  Y.  452).  But  a  joint  action  for  bbel  can  not 
be  sustained  by  the  members  of  a  company  or  association,  not  bein^  partners 
nor  persons  having  a  community  of  pecuniary  interest  wherein  they  could 
sustain  damages.  So  held  in  an  action  by  &  yolunteer  hose  compeaij^  in  the 
dty  of  New  T ork,  where  the  libel  consisted  of  a  charge  of  theft  agaonst  the 
members  of  such  hose  company,  without  specifying  the  persons  referred  to 
(Otraui  y.  Boaeh,  8  E.  D.  Smith,  887). 

e.  A  corporation  may  maintain  an  action  for  libel  (Shoe  eft  Leather  B*h  y. 
Thmpmm,  18  Abb.  418). 

(2.  In  all  actions  of  slander  for  words  not  in.  themselyes  actionable,  the 
right  to  recoyer  depends  upon  the  question  whether  they  caused  special  dam- 
age, and  the  qiectal  damage  must  be  fully  and  accurately  stated.  K  the 
special  damage  was  a  loss  of  customers  or  of  a  sale  of  property,  the  persons 
who  ceased  to  be  customers  or  Tdio  refused  to  purchase,  must  (if  possible)  be 
named,  and  that  if  Uiey  are  not  named  no  cause  of  action,  ia  stated  (Linden  y. 
Graham,  1  Doer,  672;  BaOoeh  y.  Miller^  2  Barb.  6^0,  and  see  1  Duer,  672 ; 
Swu  y.  mirrie,  1  H.  &  N.  251 ;  JBoHley  y.  Herring^  8T.  It  180.;  Earriaon  y. 
iVoree,  1  F.  A  F.  670).  [Would  the  failure  to  state  the  names  of  the  persons 
he  more  than  uncertainty  or  want  of  definiteness  ?]  Where  the  complaint 
liUeged  that  by  reason  of  the  speaking  of  the  words  the  plaintiff  was  iigured 
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in  his  ffood  name  and  business  and  excluded  fix>in  the  society  of  his  fiiends 
and  ndghbors, — ^it  was  held  that  the  injury  to  bnsinesB  and  exclusion  irom 
society  were  damages  of  a  special  character,  that  perhaps  the  plaintiff  should 
have  been  more  specific,  but  the  objection  could  not  be  raised  by  demurrer 
(BstDtt  T.  Ma9ony  24  How.  366).  The  special  damage  to  support  an  action  for 
defamatory  words,  not  actionable  in  themselves,  must  result  m>m  injury  to  the 
plaintiff's  reputation,  which  affects  the  conduct  of  others  toward  him.  Sis 
mental  disti^ss,  physical  illness  and  inability  to  labor,  occasioned  by  the 
aspersion,  are  not  such  natural  and  legal  consequences  of  the  words  spoken  as 
to  giye  an  action  {TtmoiUiger  v.  Wandi^  17  N.  Y.  64).  The  loss  of  a  wife's 
services  from  illness,  the  consequence  of  mental  depression  resulting  from  de- 
famatory words  not  actionable  in  themselves,  will  not  support  an  action  by 
the  husband.  The  wife,  if  sole,  could  maintain  no  action  for  words  which 
have  not  actually  iigured  her  imputation,  and  the  husband  cannot  recover 
damages  fix>m  her  inability  to  labor  where  she  coidd  not  if  a  feme  wle  {WU- 
mm  V.  GMt,  17  N.  Y.  443). 

a.  "No  reporter,  editor,  or  proprietor  of  a  newspaper  is  liable  for  a  fair  and 
true  report  in  such  newspaper  of  any  judicial,  legislative,  or  other  public  offi- 
cial proceedings,  of  any  statement,  speech,  ai*g^ment,  or  debate  in  the  course 
of  the  same,  except  upon  actual  proof  of  malice  in  making  the  report ;  which 
is  not  implied  from  tne  fact  of  publication.  But  this  gives  no  protection  for 
any  libelous  comments  added  to  or  interspersed  with  such  report  (Laws  1864, 
p.  814 ;  see  Sa^ford  v.  Bennett,  34  N.  Y.  20). 

h.  Slander  of  title. — ^To  maintain  an  action  for  slander  of  title  to 
lands,  the  words  spoken  must  not  only  be  fialse,  but  they  must  be  uttered  ma- 
liciously, and  be  followed,  as  a  natural  and  legal  consequence,  by  a  pecuniaiy 
damage  to  the  plaintiff^  which  must  be  spedaUy  alleged  and  proved  (KendaU 
V.  Stone,  6  N^  Y.  14).  In  stating  the  special  damage  of  the  loss  of  a  purchaser, 
or  of  an  opportunity  to  raise  money  by  loan,  the  complaint,  it  is  said,  should 
name  the  person  who  reftised  to  purchase  or  to  make  the  loan,  in  consequence 
of  the  slander  {Linden  v.  Orahiim,  1  Buer,  670 ;  and  see  Bailey  v.  liean,  6 
Barb.  297). 

e,  nialicioiis  prosecution. — ^[The  material  allegations  are,  (1)  apros- 
ecution  by  defendant;  (2)  its  termination  fovorably  to  the  plaintiff;  (8) 
malice ;  (4)  want  of  probable  cause  (Besean  v.  Southard,  10  K.  x.  266 ;  Bem^ 
ford  V.  Copeland,  6  Adojl.  &  EL  482 ;  Brown  v.  Chadeey,  89  Barb.  268 ;  Qixm 
V.  WM,  7  Rob.  66 ;  Hull  v.  Vreeland,  18  Abb.  182).  The  complaint  must 
alleffe  the  termination  of  the  suit  or  proceeding  alleged  to  have  been  malicious 
{Em  V.  FUher,  20  Barb.  442 ;  and  see  Hall  v.  Suydam,  6  i(2.  88 ;  Bacon  v. 
Towneend^  2  Code  Rep.  61 ;  Wathine  v.  Leee,  6  Mees.  &  W.  278 ;  VanderbUt  v. 
Mathis,  6  Duer,  804 ;  CfarrUon  v.  Pearee^  8  E.  D.  Smith,  266).  An  acquittal, 
on  or  an  inioring  the  bill  by  the  grand  jury,  terminates  the  prosecution 
(Morrie  v.  SeoU,  21  Wend.  281 ;  Stone  v.  Stewart,  12  Cow.  219) ;  but  a  noUe 
prosequi  does  not  {Ooddard  v.  Smith,  6  Mod.  261).  An  allegation  that  the 
district  attorney  had  certified  that  the  case  was  firivolous  and  should  never  be 
tried,  does  not  show  a  determination  of  the  prosecution  (Thomawn  v.  DemotU, 
9  Abb.  242 ;  18  How.  629).] 

d,  Alleffations,  in  a  complaint,  tending  to  show  defendant's  motives,  such 
as  if  not  fmeged  might  be  proved  at  the  trial,  as  showing  special  ii^jury,  e,  g^ 
a  malicious  publication  by  defendant  concerning  such  prosecution,  will  not  be 
stricken  out  as  irrevelant  or  redundant  {Broememan  v.  Brandt,  10  Abb.  141). 
But  where  the  complaint  recited  all  the  circumstances  attending  the  airest,  and 
the  annoyances  to  which  he  was  subjected  thereby,  they  were  held  to  be  irrele- 
vant and  ordered  to  be  stricken  out  {Solie  v.  Manning.  87  How.  18). 

e,  U  it  appear  in  the  complaint  that  the  prosecution  alleged  to  be  mali- 
cious tiie  plamtiff  was  found  guilty,  the  fact  shows  there  was  probable  cause 
for  the  prosecution,  and  renders  the  complaint  defective  (MiUer  v.  Deere,  2  Abb. 
1).  And  where  the  action  is  for  maliciously  obtainine  an  order  of  arrest 
against  the  plaintiff,  the  complaint  must  show  that  such  order  of  arrest  has 
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been  racated,  or  that  it  was  yoid  db  initio ;  or  that  the  action  in  wMch  it 
issued  was  determined  in  fayor  of  the  defendant  therein  {Searll  y.  MeOracken^ 
16  How.  862).  In  an  answer  the  &cts  showing  probable  cause  need  not  be 
set  forth,  and  if  set  forth  will  be  struck  out  as  redundant  (Bott  y.  Harris ^  13 
Abb.  446 ;  Badde  y.  Buekgdber^  8  Buer,  685). 

a.  Promise  to  iiiarry.-^[The  fbrm  of  complaint  will  yaiy  according 
to  the  promise,  whether  it  be  (1)  to  marry  on  request,  (2)  in  a  reasonable  time, 
(8)  at  a  particular  time,  (4)  after  a  particular  eyent.  or  (6^)  generally.  The 
material  facts  are,  that  in  consideration  that  plaintiff  promised  to  many  de- 
fendant, defendant  promised  to  marry  plaintiff,  either  on  rec^uest  or  as  the 
case  may  be;  a  statement  of  the  request,  the  expiration  of  the  time,  or  the  hap- 
pening of  the  eyent ;  that  plaintiff  offered  to  marry  defendant ;  and  defendant's 
neglect  to  fhlfill  his  promise  (BuBBord  y.  Knapp^  12  How.  504).] 

I.  The  action  for  breach  of  contract  of  marriage  can  not  he  maintained, 
where  one  of  the  parties  was  by  law  at  the  time  of  the  alleged  contract  in- 
capable of  entering  into  the  marriage  ndation  {Bdtiland  y.  HaUtead,  84  N.  T. 
648). 

e.  The  manner  of  stating  a  cause  of  action  formerly  in  use,  may  still  be 
employed  {Leopold  y.  Poppenh&imer,  1  Code  Rep.  28).  This  action  can  not  be 
sostained  against  an  infant  (SamUton  y.  Lomax,  6  Abb.  142),  but  may  be  sus- 
tained iy  an  infant,  suing  by  guardian  {Warmeky,  Brttce,  2  M.  &  8.  209 ;  Wil- 
lard  y.  Seone,  7  Cow.  28;  MoSy,  Ward^f  Strange,  93;  Hunt  y.  Peeks,  5  Cow. 
475).  Except  in  the  case  of  a  promise  to  marry  on  request,  an  offer  to  marry 
need  not  be  allured  (1  Para,  on  Cont  644 ;  see,  howeyer,  2  C.  &  P.  684) ;  and 
where  the  defendant  has  married  another  woman,  a  request  need  not  be  alleged 
(Oaine$  t.  Smith,  15  M.  &  W.  189). 

d.  Harried  uroman. — [This  note  must  be  read  in  connection  with 
Laws  of  1860,  ch.  90;  Laws  1862,  ch.  172;  Laws  1848,  ch.  807 ;  Laws  1849, 
ch.  875 ;  and  see  note  to  }  114,  ante,]  To  charge  the  separate  property  of  a 
married  woman  with  a  debt  contracted  by  her  during  coyerture,  the  complaint 
shonld  show  the  nature  of  the 'debt,  and  if  it  is  eyidenced  by  a  promissory 
note  or  bond  tiie  consideration  thereof^  and  that  she  had  a  separate  estate  at 
the  time  the  debt  was  contracted,  and  of  what  it  consisted,  and  its  situation 
and  yalue,  and  that  she  made,  or  intended  to  make,  the  debt  a  charge  or  lien 
on  such  separate  estate  at  ti^e  time  she  contracted  it;  and  the  demand  for 
judgment  snould  be  that  her  separate  estate  be  charged  with,  and  be  applied 
to^  Uie  payment  of  the  debt,  and  that  a  receiyer  be  appointed  to  take  posses- 
sion of  tiie  estate  of  the  wife,  and  dispose  of  the  same,  or  so  much  thereof  as 
shall  be  necessary  to  satisfy  such  debt  and  the  cost  of  the  action  {Cobine  y. 
8t.  John,  12  How.  886 ;  8ext&n  y.  Fleet,  6  Abb.  8 ;  16  How.  106 ;  Palm  y.  Lent, 
5  Boflw.  715 ;  Howlaiyd  y.  Fort  Edward  Paper  MiU  Co,  8  How.  105 ;  Francis 
y.  Boss,  17  How.  561).  As  to  what  is  necessary  to  charge  separate  estate  of 
wife  {White  y.  McNeU^  88  N.  Y.  871 ;  Owen  y.  Oawley,  42  Barb.  105 ;  Wood- 
hedt  y.  Henens,  id.  66 ;  Savage  y.  O'Mel,  id.  874 ;  LecUie  y.  Vrooman,  41  Barb. 
109 ;  EdUs  v.  Be  Leyer,  41  Barb.  208 ;  and  see  Aekley  y.  Ta/rhox,  81  N.  T.  564)  ; 
and  as  to  liability  of  separate  property  for  debts  of  husband,  see  Freeman  y. 
Orser,  5  Duer,  476 ;  Benger  y.  WhUe,  2  Bosw.  92.  In  an  action  founded  upon 
the  statute  of  1860  to  render  l^e  estate  of  a  married  woman  liable  for  a  debt 
for  necessaries  contracted  for  support  of  herself  or  her  children,  the  husband 
should  not  be  joined  as  a  defendant,  and  the  action  must  be  one  specifically  to 
diaige  the  separate  estate  {Vdlentme  y.  Hoyd,  4  Abb.  N.  8.  871). 

e.  The  effect  of  the  acts  of  1848  and  1^9  is  not  to  remoye  the  general  dis- 
ability of  married  women  to  bind  themselyes  by  their  contracts.  The  principli 
is  that  under  those  acts  the  married  woman  may  charge  her  separate  estate  foe 
any  debt  she  may  contract  on  the  credit  of  or  for  the  benefit  of  her  separate 
estate  {BaBin  y.  DiBape,  87  N.  Y.  85). 

/.  Where  work  and  labor  are  perK>rmed  and  materials  furnished  upon  the 
separate  estate  of  a  married  woman,  at  the  request  of  her  and  her  husband, 
aiid  the  husband  is  insolyent  the  wife^s  separate  estate  may  be  charged  in 
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equity  with  the  payment  of  the  debt  {Cohin  y.  Currier^  23  Barb.  871 ;  and  see 
Bom  y.  Bean^  16  How.  98).  And  it  seems  in  snch  case  the  separate  estate  will 
be  liable,  eYen  although  the  husband  be  solvent  {Diekerman  y.  Abrahams.  3 
Barb.  551 ;  see  Owen  y.  Camley^  8  Traos.  App.  270).  The  mere  &ct  that  the 
seller  of  the  goods,  at  the  time  of  the  sale,  Imew  the  wife  had  a  separate  eatate, 
and  that  the  credit  was  given  on  that  account,  is  not  sufficient  to  render  the 
separate  estate  liable  (Ledeli&y  y.  Powen^  25  How.  240 ;  Palen  y  Lmt^  5  Boew. 
714 ;  Ph%Uip$  Y.  Boffodomj  12  How.- 17).  Where  a  married  woman  owned  as 
her  separate  property,  the  house  in  Vhich  she  and  her  husband  redded ;  the 
husband,  with  the  knowledge  of  the  wife,  repaired  the  roof;  but  without  her 
knowledge,  the  material  for  such  repairing  was  obtamed  by  her  husband  with- 
out  his  paying  therefor,— held  that  the  separate  estate  of  the  wife  was  not  liable 
for  such  materials  {Corning  y.  LewU^  54  Barb.  61 ;  86  How.  426).  It  would 
have  been  otherwise,  if  the  material  had  been  obtained  with  the  knowledge 
of  the  wife,  and  she  had  promised  to  pay  for  it  {Mattiee  y.  LiUie,  24  How.  264 ; 
'  Fowlar  y.  Seaman^  40  ST.  Y.  502).  The  promissory  note  of  a  married  woman, 
which  is  not  binding  upon  her  personally,  does  not  bind  her  estate  by  adding 
thereto  the  words  ^*  and  she  hereby  charges  her  separate  estate  with  the  pay- 
ment of  this  note  "  (KeUo  y.  Tabor^  52  Bub.  125).  A  joint  lease  to  husband 
and  wife,  with  joint  covenant  to  pay  rent,  doeanot  bind  the  separate  estate  of 
the  wife  (Chdet  y.  Gcri,  81  Barb.  8L|).  A  married  woman  may  purchase  upon 
credit  real  or  personal  estate  (KnapWr.  Smith,  27  N.  Y.  277) ;  and  where,  upon 
a  sale  to  a  married  woman,  credit  is  gpiven  to  her,  the  husband  is  not  liable 
(Oriffln  Y.  Banki,  5  Trans.  App.  160).  As  to  liability  of  husband  for  goods 
supplied  to  his  wife  {OromweU  y.  sifnjamin.  41  Barb.  558 ;  Schmidt  y.  Catta^ 
8  Abb.  K.  8. 188).  The  wife  of  a  farmer,  in  tne  habit  of  directing  the  business  of 
his  farm,  purchased  a  span  of  horses,  saying  she  bought  them  for  herself,  and 
gave  her  own  note  for  tiie  price.  The  horses  were  us^  on  the  husband^s  fann, 
with  his  knowledge,  and  it  did  not  not  appear  whether  or  not  the  wife  had  any 
separate  estate.  Si  an  action  against  the  husband  on  the  note, — ^held  that  it 
was  a  question  for  the  jury  whether  the  wife  did  not  act  in  the  purchase  as 
her  husband's  agent  (Gfatea  y.  Brotcer,  9  N.  Y.  206).  A  married  woman  may 
make  her  husband  her  agent  to  cany  on  her  separate  business  or  manage  her 
separate  estate  (LoektDood  y.  CoHins,  4  Rob.  130;  Knapp  y.  Smith,  27  K.  T. 
277).  A  married  woman  is  subject  to  the  laws  against  usury  (FortmrY.  Mount, 
41  Barb.  562).  A  married  woman  employing  an  attorney  in  reference  to  her 
separate  estate  is  liable  to  him  for  his  charges,  in  like  manner  as  a  feme  $oIe 
(Otoen  Y.  Oatelsy,  8  Trans.  App.  270).  She  is  not  liable  for  a  doctor  bill  for 
attendance  upon  her  (Moody  y.  Osgood,  50  Barb.  628).  Held  that  an  action 
could  not  be  maintained  a^inst  a  married  woman  for  damages  for  breach  of 
an  agreement,  and  for  cuttmg  off  gas  pipes  fi!om  apartments  rented  by  her  to 
plaintiffs,  although  she  was  doing  business  in  her  own  name  as  a  feme  »U^ 
and  her  husband  had  absconded  {Morgan  v.  Andrut,  18  How.  871).  A  married 
woman  is  not  liable  upon  an  accommodation  note,  or  note  made  as  surety  (  Teile 
Y.  De^ferer,  22  N.  Y.  450 ;  Kelso  y.  Tabor,  52  Barb.  125),  even  in  the  hands  of 
a  third  party  {Scudder  y.  Oori,  8  Rob.  661). 

a.  At  common  law,  the  separate  estate  of  a  married  woman  was  not 
liable  for  her  debts  contracted  before  mairiage,  unless  she  did  some  act  after 
marriage,  indicating  her  intention  to  charge  her  separate  estate.  On  her 
marriage,  her  debts  previously  contracted  became  the  debts  of  her  husband ; 
but  now  by  statute  the  husband  is  liable  only  to  the  extent  of  the  property  he 
acquires  by  his  wife,  and  an  action  may  be  maintained  against  the  husband 
and  wife  jointly,  for  the  debt  contracted  before  marriage ;  but  the  judgment 
binds  the  separate  estate  of  the  wife  only,  and  not  that  of  the  husband  {Latts 
1858,  p.  1057).  This  liability  of  the  husband  continues  only  daring  the 
coverture,  unless  a  judgment  has  been  recovered.  If  the  wife  survives,  and  no 
judgment  has  been  obtained,  her  sole  liability  revives  ( Vanderheyden  y.  MaUory 
1  N.  Y.  467 ;  and  see  Ooulding  v.  Davidson,  25  How.  488 ;  Baldwin  v.  KimmeU, 
16  Abb.  853 ;  1  Rob.  100 ;  Coster  v.  Isaaes,  2  id.  601). 
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a.  The  judgment  to  enforce  a  charge  on  the  separate  estate  of  a  married 
woman,  is  in  rem,  and  not  m  perwnam  (Coon  y.  irooh^  21  Barb.  549 ;  Dick- 
trman  ▼.  AbrahafMy  id.  551 ;  (mine  v.  8t,  John,  12  How.  888 ;  and  see  8  Sand. 
Ch.  R  109 ;  2  My.  &  G.  Ill ;  1  Cr.  &  Ph.  48 ;  14  How.  191 ;  see  $  274).  The 
judgment  creditor,  by  virtue  of  his  judgment,  can  reach  only  the  property 
die  may  own  at  the  time  she  contracts  the  debt,  and  not  any  property  she 
may  afterwards  acquire.  If  a  nuinied  woman  owns  no  property  on  the  day 
she  contracts  the  debt,  although  she  afterwards  '^  has  millions  of  property," 
the  creditor  cannot  reach  it  (12  How.  886).  It  does  not  authorize  the  issuing 
an  execution  (itL  ;  Chapman  y.  Lemon^  11  How.  285),  except  perhaps  in  cases 
within  the  law  of  1858,  supra;  nor  can  an  action  be  maintained  upon  it 
^Baldwin  ▼.  KinneU,  16  Abb.  858;  FootY.  Morris,  12N.  T.  Leg.  Obs.  61;  Yale 
T.  Dederer,  21  Barb.  290).  See  Form  of  judgment  to  charge  the  separate 
estate  of  a  married  woman  (21  Barb  292,  and  id,  558). 

5.  An  action  to  charge  the  separate  esrtate  of  a  married  woman,  can  not,  it 
seems,  be  maintained  in  a  justice^s  court  (Chapman  y.  Lemon,  11  How.  285 
Coon  y.  Brook,  21  Barb.  558). 

c  In  a  complaint  against  a  married  woman  it  is  necessary  to  allege  the  facts 
showing  the  peculiar  liability  (Batdiein  y.  Kimmel,  16  Abb.  858).  The  as- 
sent of  the  husband  is  not  necessary  to  empower  a  wife  to  charge  her  separate 
estate ;  not  being  necessary,  it  need  not  be  alleged  (  Ward  y.  8ervop,  15  Abb. 
279).  In  a  complaint  against  a  married  woman  for  goods  purchased  by  her 
for  her  separate  business,  or  for  the  rent  of  premises' wherein  to  cariy  on  her 
separate  business,  allegations  that  she  was  married  and  had  a  separate  estate 
are  not  material  {AiUsen  y.  dark,  16  Abb.  828,  note;  see  Young  y.  Gori, 
13  Abb.  18,  note).  Nor  need  it  "allege  that  the  soods  or  premises  were  in  fact 
for  the  separate  business  of  the  defendant ;  it  is  sufficient  to  allege  that  she 
represented  they  were  for  such  purpose  (Coeter  y.  Isaaea,  16  Abb.  828;  2  Bob. 
4M>1 ;  and  see  Ooulding  y.  Dcmdaon,  25  How.  488). 

d.  An  action  may  be  maintained  on  the  warranty  of  title  in  a  deed  made 
by  a  married  woman  of  her  separate  estate  since  the  law  of  1860  (KolU  y.  De 
Lei^j  26  How.  468).  Except  in  a  separate  trade  or  business,  carried  on  by 
her  or  relating  to  her  separate  estate,  the  coyenant  or  promissory  note  of  a 
married  woman  is  absolutely  yoid  (Phillips  y.  ffagadomy  12  How.  17 ;  CMne 
T.  SLJohn,  id,  888;  Coon  y.  Brook,  21  Barb.  549;  Steenbwrgh  y.  Hoffman,  15 
Barb.  28),  and  furnishes  no  cause  of  action  further  than  it  is  an  eyidence  of 
her  intent  to  chaise  her  separate  estate  (Van  AUen  y.  Humphrey,  15  Barb. 
55d).  What  is  eyidence  of  separate  property  of  a  married  woman  (  Waeser- 
man  y.  WiBsU,  10  Abb.  68).  In  pleadmg  a  deed  executed  by  a  married 
wonkan,  by  attorney,  the  facts  which  render  such  a  mode  of  execution  per- 
misBible  must  be  alleged  (Johnston  y.  Tayhr,  15  Abb.  889). 

e.  By  married  Woman. — A  complaint,  in  an  action  by  a  married 
woooan,  which  stated  that  a  passenger-camer  undertook  to  carry  her  and  her 
baggage  from  California  to  New  York ;  that  the  baggage  was  her  separate 
property,  and  was  stolen  on  the  passage,  is  good  in  substanca  If  further 
particolais  as  to  the  time  or  manner  of  her  acquisition  of  the  bageage  as 
separate  property,  or  to  show  it  to  be  such,  are  material,  the  remedy  is  by 
motion  (8ptes  y.  Access,  Transit.  Comp,  5  Dner,  662).  Where  a  married 
woman  lends  money  of  her  own,  and  of  which  her  husband  neyer  had  pos- 
sesnon,  and  takes  a  note  payable  to  herself  she  may  sue  on  such  note  with- 
out joining  her  husband  (Smart  y.  Comstoek  24  Barb.  411).  A  married 
woman  not  being  liable  for  a  doctor  or  nurse's  bill,  contracted  for  attendance 
upon  her,  unless  she  has  charged  her  separate  estate  therewith ;  therefore,  in 
an  action  by  a  married  woman  for  personal  injuries,  the  doctor's  charges  are 
no  part  of  her  damages  (Moody  y.  Osgood,  50  Barb.  628). 

y.  Honey  bad  and  received, — "  The  action  for  money  had  and  re- 

oeiyed  will  die  wheneyer  the  defendant  has  receiyed  money  belonging  to  the 

^aintifl^  which,  according  to  equity  and  justice,  he  ought  to  refund  or  pay  oyer 

Wright  y.  Butler,  6  Wend.  290 ;  Eddy  y.  Smith,  18  &.  488).    It  should  not 

bt;  extended,  howeyer,  to  cases  in  which  the  defendant  may  be  depriyed  of  any 
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right,  or  subjected  to  any  inconrenienoe  thereby"  (Tow»ey  ▼. Pretton^  1  Coim. 
R.  175 ;  Bathbone  v.  Stocking,  2  Barb.  145 ;  eee  Carpenter  y.  StiUwdi,  8  Abb. 
460).  It  does  not  follow  becanse  a  defendant  receives  notu  and  ^eeU  to  a 
plaintiff  *s  use,  that  he  becomes  liable  to  pay  the  amount  of  theuL  If  he  has 
become  so  liable,  the  fiicts  which  make  mm  so  liable  diould  be  set  forth 
(Li&rum  v.  Lincoln,  2  Duer,  670).  A  statement  of  a  cause  of  action  as  thus  was 
held  sufficient : — the  plaintiff  alle^  that  the  said  intestate  at  the  time  of  his 
death  was  indebted  to  the  plaintiff  in  the  sum  of  |6,000,  for  money  had  and 
receiyed  by  the  said  intestate  to  the  use  of  the  plaintiff,  aud  that  no  part  there- 
of has  be^  paid  to  the  plaintiff  (Adamt  y.  JSoUy,  12  How.  826).  Where  the 
comi>laint  stated  that  plamtiff  was  the  owner  of  certain  yessels,  and  hadpaid 
certain  moneys  as  hospital  moneys  to  the  authorities  of  the  State  of  New  i  oik, 
which  they  subsequently  directed  to  be  repaid,  that  thereupon  defendant,  as 
the  agent  of  the  plaint!^  received  from  said  authorities  a  large  portion  of  said 
moneys,  to  the  amount  of  $1,650 ;  that  payment  of  said  moneys  had  been  de- 
manded, and  defendant  had  not  paid  any  part  thereof,  a  motion  to  make  the 
complaint  definite  and  certain  was  denied;  and  it  was  held  that  die  defendant, 
if  he  desired  more  specific  information,  must  obtain  it  by  means  of  the  bill  of 
particulars  (Sloman  y.  Schmidt,  8  Abb.  5 ;  see  Batsi  y.  CM,  5  Bosw.  29). 

a  Where  a  carrier  or  other  party  has  goods  whidi  he  refuses  to  deliver  to 
the  owner  unless  paid  an  illegal  demand,  and  the  owner  of  such  coods  pays 
such  demand  to  obtain  the  goods^  he  may  recover  the  amount  paid  as  money 
had  and  receiyed  (Barmony  v.  BingJumi,  12  N.  Y.  90).  It  is  not  a  voluntary 
payment  If  a  payment  is  voluntary,  it  cannot  be  recovered.  Money  paid  on 
a  taz-collector^s  warrant,  there  being  no  inisrn>resentation  or  mistake  of  fiicts, 
cannot  be  recovered  on  its  being  ascertained  that  there  was  a  defect  in  the 
assessment,  rendering  the  tax  void,  which  appeared  from  the  warrant  (Harlem 
B.  B,  Co.  V.  Mar$h^  12  N.  Y.  808 ;  and  see  Hul  v.  Sufervison  of  lAxAngsUm  Co, 
id,  52 ;  Unioin  v.  Leaper,  1  Man.  &  G.  748).  A  bailee  or  depositai^  is  not 
liable  to  an  action  until  a  demand  and  re^isaL  Thesefore,  when  money  is  left 
with  another  in  naked  deposit,  for  the  benefit  of  the  owner,  the  latter  cannot 
maintain  an  action  to  recover  it  until  a  demand  has  been  made  upon  tiie  de- 
positary  to  restore  it  and  he  refused  so  to  do  (Phdp$  v.  Bodwick,  22  Baib. 
81 8).  Where  money  is  paid  by  mistake,  in  an  action  to  recover  it  no  demand  of 
its  return  need  be  allegea  (  Utica  Ric  v.  Van  OisMn^  1 8  Johns.  485).  In  an  action 
by  a  purchaser  to  recover  money  paid  in  part  execution  of  a  contract  which 
has  been  rescinded  by  the  vendor,  the  plaintiff  is  not  obliged  to  dlege  a  tender 
or  readiness  to  pay  the  price  agreed  upon  (Maine  v.  King,  8  Barb.  5to).  Where 
a  plaintiff  sued  in  tort  tor  the  conversion  of  a  promissory  note, — ^held  that  after 
tnal  and  an  appeal,  the  complaint  could  not  be  amended  so  as  to  make  the 
action  one  to  recover  tbe  avails  of  such  note  as  money  had  and  received  (^n- 
dreuDs  v.  Bond,  16  Barb.  688).  And,  where  the  plaintiff,  as  one  cause  of  action, 
claimed  to  recover  the  possession  of  a  draft  which  he  alleged  to  belong  to  him, 
and  to  be  wrongfuUy  aetained  b^  the  defendant,  and  as  a  second  cause  of 
action  claimed  to  recover  possession  of  $7,250  of  money  which  he  alleged  to 
be  his  property,  wrongfully  detained.  At  the  trial  he  proved  that  the  defend- 
ant, as  nis  a^ent,  had  sold  a  quantity  of  pork,  and  received  therefor  the  draft 
claimed,  which  he  procured  to  be  discounted,  and  had  the  money  put  to  his 
own  credit  in  bank ;  after  he  had  done  so,  the  plaihtiff  demanded  of  him  the 
draft  or  the  avails  thereof,  and  the  defendant  refused  to  deliver  the  same.  Upon 
this  proof  the  plaintiff  claimed  to  recover,  as  upon  contract,  the  money  due 
from  defendant, — ^held  he  could  not  do  this,  and  was  nonsuited  ( Wa&er  v. 
Bennett,  16  N.  Y.  250;  but  see  Qindon  v.  Ho9tetter,  87  N.  Y.  104). 

5.  Under  a  complaint  for  money  had  and  received,  a  plaintiff  may  recover 
money  deposited  with  a  stal^eholder,  to  abide  a  result,  the  subject  or  a  wager 
(O^MdUy  V.  Beese,  6  Barb.  658).  ^  Or  the  plaintiff  may  complain  specially.  For 
the  form  of  a  special  complaint,  see  6  Barb.  658. 

e.  Where  a  person,  not  an  attorney  or  foreign  factor,  intrusted  by  the  own- 
er with  a  note  against  a  third  party,  for  collection,  receives  the  money  thereon, 
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bnt  neglects  to  pay  it  oyer,  an  action  may  be  maintained  against  him  for  the 
money  coUected,  -witbont  any  previous  demand  (Hiekoh  y.  Hichoh^  18  Barb.  683 ; 
see  8eemd  At.  B.  R,  y.  OoUman^  24  Barb.  800).  And  where  a  oerson  receiyes 
mooej  to  remit  to  another,  and  he  fails  to  remit,  he  becomes  Uaole  to  an  action 
withoat  any  demand  [Staeey  y.  Qraham^  14  N.  T.  497).  In  an  action  against 
a  foreign  factor,  to  recover  the  proceeds  of  sales  effected  by  him,  the  coniplaint 
most  aUege  a  demand  and  refusal  before  action  commenced  {Walden  y.  OrafUy 
%  Abb.  808) ;  and  the  role  applies  to  a  domestic  factor  (Bwird  y.  WaUeer^  12 
Barb.  298 ;  Brink  y.  Dol^m^  8  id,  887 ;  and  see  LyU  y.  Murray ^  4  Sand.  590 ; 
ia^uiodb  y.  ifWZman^  2  Dner,  252 ;  i2^ia  y.  aroM,  6  CfiL  R 

7  CaL  42).  Where  goods  are  left  with  a  mercantile  firm  to  sell  on  commission, 
and  a  demand  is  subsequently  made  by  the  ownev.on  a  member  of  the  firm  for 
the  eoods  or  a  settlement,  which  is  not  complied  with,  that  is  a  sufficient  de- 
mand to  authorize  a  suit  {Baird  y.  Wailker^  12  Barb.  298),  for  a  demand  on 
one  of  two  joint  debtors  is  a  demand  on  both  {Oieder  y.  Acosta^  9  N.  T.  285). 

0.  Money  lent. — [The  material  allegations  are,  (1)  that  money  was  lent; 
(S)  it  has  not  been  repaid  {Whitehead  y.  Allen,  8  Trans.  App.  261).]  It  is  not 
necessary  to  allege  that  the  loan  was  at  the  defendant's  request  (  Vietor$  y.  Da/ois,' 
1  DowL  &  L.  984;  12  M.  &  W.  760).  A  complaint  hj  assignees  of  a  claim, 
stating  the  cause  of  action  thus :  ^^  The  defendant  was  mdebted  to  one  W.,  on, 
&C.,  in  $5,046,  bdng  a  balance  of  account  due  from  said  defendant  to  said  W.,  on 
an  account  for  money  lent  by  said  W.  to  said  defendant,  and  for  money  paid 
by  said  W.,  for  the  use  of  said  defendant,  and  at  his  request,'^  was,  on  motion 
that  the  same  be  more  definite  and  certain,  held  to  be  sufficient,  and  that  if 
the  defendant  had  "  any  doubt  as  to  the  items  in  respect  to  which  a  recovery 
is  aouffht,  his  remedy  is  to  demand  a  copy  of  the  account  constituting  the  cause 
of  action  stated  in  the  complaint*'  (Cntdlipp  v.  Whipple^  1  Abb.  107 ;  4  Duer, 
610).  A  complaint  which  alleged  that  the  defendant  was  indebted  to  plain- 
tiff in  $4,500  for  money  lent  and  for  mone^  found  due  from  defendant  to 

Slaintiff  on  an  account  stated,  was^  on  motion  that  it  be  made  certain,  held 
efective  in  not  alleging  with  sufficient  certainty  whether  plaintiff  sought  to 
recover  on  one  or  two  causes  of  action,  and  if  upon  two,  what  sum  was  claimed 
to  be  due  upon  eadi  (Clark  v.  Farley,  8  Duer,  645). 

1.  Money  paid. — [The  material  allegations  are,  (1)  money  paid  to  use 
of  defendant ;  (2)  at  his  request ;  (8)  it  has  not  been  repaid  (  Whitehead  v.  AUeUj 

8  TnuDs.  App.  261).]  If  one  person,  without  compulsion  of  law,  or  legal  obli- 
gation, pay  the  debt  of  another  without  previous  request,  the  debtor  is  not 
uable  for  the  amoxmt  thus  paid  (Barthohmew  v.  JackeoUy  20  Johns.  28 ;  I>un- 
loTY,  WUUams,  10  id.  259;  Heame  y.  Keme,  5  Bosw.  584;  and  see  7  M.  <&  W. 
489).  Therefore,  to  recover  for  money  ptdd,  it  must  be  alleged  to  have  been 
paid  at  the  request  of  ^e  defendant.  Where  an  indorsee  of  a  note  has  paid 
up  the  uhoU  note,  and  become  the  legal  owner  of  it,  he  can  either  sue  the  in- 
dorser  (m  the  note,  or  for  money  pai£  But  if  he  has  only  paid  the  note  in 
part,  he  cannot  sue  thereon,  but  may  sue  the  indorser  or  maker  for  the  money 
actually  paid  for  him  at  his  request  {Baker  v.  Martin,  8  Barb.  686 ;  Dygert  v. 
OfMi,  9  td.  606;  Barker  v.  Casndy,  16  id.  177 ;  and  see  Neass  v.  Mercer,  15  id, 
818).  A  joint  action  by  a  subsequent  indorser  against  separate  j^rior  indorsees, 
for  money  paid  for  the  use  of  the  defendants,  can  not  be  maintamed  {Barker  v. 
Qaandy,  16  Barb.  177). 

e.  Money  lost  by  gaming. — Semble,  the  form  of  declaration  pre- 
Bcribed  by  2  Rev.  Stat  847,  §  1,  would  constitute  a  sufficient  complaint,  and  as 
to  what  is  held  a  sufficient  complaint  (see  Bette  v.  Bache,  14  Abb.  279 ;  28 
How.  197 ;  Stannard  v.  Eytinge,  5  Rob.  90 ;  Langworthy  v.  Broamley,  29  How. 
98 ;  Maran  y.  Mmuey,  18  Abb.  181 ;  28  How.  100 ;  BetU  v.  Baehe,  9  Bosw. 
614). 

a.  Partners. — ^Two  firms,  in  each  of  which  A.  was  a  partner,  stated  an 
account  of  their  mutual  dealings.  The  partners  in  the  creditor  firm — with  the 
exception  of  A.,  who  declined  to  be  a  plaintiff^  and  was  made  a  defendant — 
brought  their  action  against  the  debtor  firm,— held  it  was  not  necessary  the 
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complaint  ahonid  propose  an  acoonnting  as  between  the  ^nnB  (Cole  y,  FsynoUds, 
18  ]N.  T.  74).  When  a  comphunt  contains  a  good  cause  of  action  upon  con- 
tract against  seyeral  defJBndants  who  are  partners,  it  is  not  rendered  demurra- 
ble by  going  on  to  allege  the  insolyency  of  the  defendants  and  the  confession  of 
a  judgment  by  them  to  defraud  their  creditors,  and  asking  for  an  ii^junction 
and  a  reoeiyer  {Meyer  y.  Van  OoUem^  28  Barb.  280).  A  complaint  which  set 
forth  a  partnership  between  the  parties,  a  dissolution,  the  existence  of  unset- 
tled accounts,  a  balance  in  fayor  of  plaintifl^  and  demands  an  accounting  and 
judgment  for  the  balance,  shows  a  sumcient  cause  of  action  (Ltidingtan  y  Tajt^ 
10  Barb.  447). 

a.  limited  Partnerahips. — In  an  action  to  reach  and  distribute  the 
assets  of  a  limited  partnership, — ^the  allegations  of  the  complaint  to  show  that 
the  plaintiflb  are  creditors,  must  inform  the  defendants  when,  in  what  manner, 
and  oy  what  contracts  it  is  claimed  that  they  became  indebtai  to  the  plainti^ 
{Orayy.  Kendall,  10  Abb.  66). 

b.  Mayor,  A;c.y  of  Menr  York. — ^In  actions  against  the  mayor,  alder- 
men and  commonalty  of  the  dty  of  New  Yoik,  it  must  be  idleged  in  the  com- 
plaint that  at  least  twenty  days  haye  elapsed  since  the  claim  m  suit  was  pre- 
sented to  the  comptroller  of  said  city  for  a^ustment,  and  that  upon  a  second 
demand  in  writing,  made  on  said  comptroller  after  the  expiration  of  said  twenty 
days,  the  said  comptroller  neglected  or  refused  to  make  an  adjustment  or  pay- 
ment (Laws  1860,  ch.  879,  {  2) ;  complaint  against  mayor,  &c.,  see  Ihuml  y. 
The  Mayor,  1  Daly,  268. 

e.  Partition  of  per§oiial  property. — Complaint  for  (Tinneif  y. 
StOHnSy  28  Barb.  290). 

d.  Actions  on  atatntes.— Penalties.— The  proyisions  of  2  R  8.  482, 
§  10,  are  stiU  in  force  {B'k  of  Oenseee  y.  Patehin  B%  18  N.  Y.  814;  The  Peo- 
ple y.  Bennetty  6  Abb.  848).  And  in  penal  actions  founded  on  a  statute,  a 
reference  to  the  statute  is  usually  }mt  not  necessarily  {Brown  y.  Barman^  21 
Barb.  510)  made  for  the  purpose  of  informing  the  defendant  distinctly  of  the 
nature  and  character  of  the  offense  {STune  y.  Tobiae,  8  N.  T.  190).  An  error  in 
the  reference  may  be  disregarded  {MeEarg  y .  Eaetman^  7  Rob.  187 ;  G^MaJSey 
y.  Beeee,  6  Barb.  658).  In  cases  where  no  general  form  of  complaining  is  giyen, 
the  plaintiff  must  set  forth  the  particular  acts  and  omissions  which  constitute 
the  cause  of  action ;  and  where  the  ^neral  form  of  pleading  allowed  by  2  R. 
S.  482,  §  10,  is  resorted  to,  the  section  of  the  statute  irnposing  the  penalty 
must  be  accurately  referred  to  {The  People  y.  Brooke,  4  Denio,  469;  Cole  y. 
Bmith,  14  Johns.  198;  Bigdow  y.  Johneon,  18  id,  428;  and  see  17  Wend.  86 ; 
dty  of  UUca  y.  Bichardeon,  6  Hill,  800). 

e.  A  public  statute  need  not  be  recited  or  referred  to  in  pleading,  and  all 
that  seems  material  is  that  enough  be  stated  to  brinff  the  case  within  the 
statute  (  Carrie  y.  IngaUB,  12  Wend.  70 ;  Bayard  y.  8mm,  17  id.  88 ;  Goeiei  y. 
Cowdry,  1  Duer.  182 ;  Bogardue  y.  Trinity  Church,  4  Paige,  197 ;  Cole  y.  Jeesup^ 
10  How.  524 ;  Morrii  y.  The  People,  8  Denio,  881 ;  MeEarg  y.  EashMtn,  7  Rob. 
187).  In  pleading  a  statute  which  is  required  to  be  passed  by  a  three-fifths 
yote,  it  is  not  necessary  to  allege  that  such  a  yote  was  had  ( Wolfe  y.  Swperc.  of 
Biehmond,  11  Abb.  270;  19  How.  870).  The  complaint  need  not  n^tiye  a 
proyiso  in  the  section  giying  the  penalty,  furnishing  mere  matter  of  excuse 
(BenneU  y.  Surd,  8  Johns.  438;  Sheldon  y.  Clarke,  1  id.  518;  Teel  y.  Fonda,  4 
td.  408 ;  Bart  y.  Cleis,  8  id.  41).  But  where  a  statute  declares  an  act  unlawful, 
and  makes  an  exception  in  the  enacting  clause,  and  not  in  the  moyiso,  the 
exception  must  be  negatiyed  {Mrtt  Baptiet  Church  y.  Schenectady  M.  B.  Comp. 
6  Barb.  819;  and  see  Dexter  Plank  Boad  y.  Allen,  16  Barb.  15;  Washburn  y. 
Franklin,  28  Barb.  27).  The  complaint  need  not  allege  that  the  cause  of 
action  arose  after  the  passage  of  the  law ;  all  that  is  requisite  is  to  state  a 
time  when  the  cause  of  action  arose  subseouent  to  the  time  when  the  law 
went  into  operation :  the  time  thus  stated  wul  be  deemed,  prima  fade,  the 
true  time ;  and  although  the  parties  are  not  bound  by  the  aUegation  as  to 
time,  yet  if  it  appear  that  the  transaction  occurred  at  a  time  not  within 
the  statute,  it  will  be  ground  for  a  nonsuit  {Broum  y.  Harmon,  21  Barb.  510 ; 


§  142.]  PERSONAL  PROPERTY.  193 

and  see  0*MaMey  y.  Been^  6  Barb.  658).  Where  the  statute  ^ving  the  cause 
of  action  prescribeB  what  the  plaintiff  shall  state  in  his  complaint,  and  requires 
a  reference  to  be  made  to  the  statute,  in  such  a  case  the  statute  requirement 
must  be  complied  with,  or  the  plaintiff  cannot  recover  (SehroeppeU  y.  Coming^ 
2  K  Y.  18d;  andsee  17  Wend  86). 

a.  In  a  complaint  for  using  unlawful  weights  (1  R  S.  779,  §  87),  it  is  not 
to  allege  that  the  defendant  hnavmgly  used  them  {Bayard  y.  Smithy 
17  Wend.  88), 

t.  Complaint  against  railroad  company  for  not  ringing  bell  on  approaching 
a  croflsing  ( IFi2f(m  y.  Boehaiter  A  Syramm  B.  B,  Co.  16  Barb.  167). 

e.  See  Bonds,  Cofnmisiian&rtof  highways^  Injury  eauiing  death,  PtMic  officer j 
Sedbroad  act,  and  note  to  {  168,  pott, 

d.  Personal  property. — ^An  action  to  recoyer  possession  of  personal 
property  will  lie,  although  the  goods,  the  subject  of  the  action,  haye  been 
preyiously  transferred  by  the  d^endant  to  some  other  person,  and  are  not 
mider  the  manual  control  of  the  defendant  at  the  time  the  action  is  com- 
menced ( Van  NeOe  y.  Conowr,  20  Barb.  547). 

tf.  A  complaint  which  alleged  that  defendants  became  possessed  of  and 
wrongfully  detained  from  plaintiff  the  goods  and  chattels  described,  to  the 
value  of  $1,600,  and  demanded  judgment  for  that  amount  was  held  after 
Terdict  to  state  fects  sufficient  to  constitute  a  cause  of  action ;  and  semtiU  that 
it  -would  haye  been  good  on  demurrer,  and  was  not  eyen  liable  to  objection 
for  want  of  definiteness  or  certainty  (Hunter  y.  Hudwn  Biter  Iron  and  Machine 
Co.  20  Barb.  408).    Questioned  by  Bosworth,  J.,  in  Allen  y.  WUoox,  MS. 

f.  The  innocent  holder  of  the  personal  property  of  another  cannot  be  said 
to  naye  conyerted  it,  t.  «.,  to  wrongfully  withnold  it  from  the  owner,  until  it 
has  been  demanded  of  him  by  the  owner  and  he  has  refused  to  deliyer  it,  or 
untU  by  some  act  of  his  he  has  rendered  the  demand  and  refusal  an  idle 
ceremony;  and  there  cannot  be  a  conyerdon  unless  by  an  act  done  with 
intent  to  conyert  it  to  his  own  use  or  that  of  some  third  person,  or  unless  the 
act  had  the  effect  to  destroy  it  or  to  change  its  quality  {Fouldee  y.  Willoughby, 
8  IL  &  W.  540;  TaUman  y.  Turck,  26  Barb.  167;  BeotiU  y.  Griffith,  12  N.  Y. 
516).  Where  the  taking  is  wrongful  no  demand  is  necessary  before  action  {N, 
T.  Car  Oil  Go.y.  Bichmond,  6  Bosw.  218;  10  Abb.  198;  JfoAw  y.  Waller,  2 
HU^n^  686) ;  but  where  defendant  obtained  possession  without  wrong  a  de- 
mand 10  necessary  (see  poet.  Bequest  or  Demand),  To  char^  that  defendant 
**  conyerted  and  disposed ''  of  the  property  to  his  own  use  is  the  **  usual  form 
of  alleging  a  conyersion.  It  is  not  necessary  to  state  the  manner  in  which  the 
defendant  conyerted  the  property,  but  the  simple  allegation  that  he  has  done 
0O  is  sufficient  '^  {Decker  y.  Matthews,  12  N.  Y.  824). 

g.  A  complaint  **  that  defendant  took  and  conyerted  to  his  own  use  one 

blade  horse  <»  the  yalue  of  $175,  the  property  of  A.  P. :  that  afterward  said 

A.  P.  Bold  and  aadf^ed  said  horse  to  the  plaintiff,  of  which  the  defendant  had 

notice;  that  plaintiff  had  demanded  possession  of  said  horse,  which  defendant 

refused;  and  claimed  judgmentfor  thejrecoyeiy  of  siud  property^  and  dam- 

_     _      _  _     _        -^^^  . 


for  the  detention,'*— held  sufficient  {Vogd  y.  Bdbeoek,  1  Abb.  177). 

A.  In  action  by  a  yendor  to  recoyer  goods  obtained  from  him  by  false  rep- 
resentations, if  the  plaintiff,  instead  or  complaining  in  the  general  form  as 
in  repleyin,  undertakes  to  state  the  facts  out  of  which  the  cause  of  action 
arose,  he  must  show  that  the  defendant  was  insolyent  at  the  time  of  the  pur- 
chase, that  defendant  knew  of  such  insolyency  (McOraehen  y.  GhohoeU,  8  K.  Y. 
138) ;  that  the  yendor  was  induced  to  part  with  his  goods  by  ihe  false  repre- 
sentations of  the  yendee,  or  that  tiie  yendee,  remaining  silent  as  to  his  con- 
dition, got  possession  of  the  goods  without  any  intention  to  pay  for  them 
(Buckley  y.  Artcher,  21  Barb.  585). 

t.  In  an  action  to  recoyer  damages  for  the  detention  of  personal  property, 
it  is  not  necessary  to  set  forth  the  plaintiff's  title  in  the  complaint  otherwise 
than  by  a  genaral  ayerment  of.  ownership  {Heine  y.  Anderson,  2  Duer,  818).  It 
is  not  sufficient  to  allege  that  the  plaintiff  is  entitled  to  the  possession  of  the 
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goocUi,  and  that  they  are  the  property  of  him,  the  phuntifi^  hy  virtue  of  attach- 
ments duly  iBSued  by  justices  of  the  peace,  and  deliyered  to  the  plaintiff  as 
a  constable,  to  be  executed  (Vandemurgh  y.  Van  VciQoenburg^  8  Barb.  217 ; 
Bond  y.  Mitchdl,  8  Barb.  804 ;  see,  howeyer,  Kinam  y.  BoborU,  6  Boew.  154). 
An  allegation  that  the  plaintiff  ^*  was  the  ovoner  and  entitled  to  the  immediate 
possession  of  the  goods,*'  was  held  to  be  an  allegation  of  fact  {Davis  y.  Hop- 
pock^  6  Duer,  256).  The  complaint  should  show  a  wrongful  taking,  and  that  is 
sufficiently  shown  by  an  allegation  that  the  defendant  took  the  property  of 
the  plaintiff  and  unjustly  detained  it.  Such  an  allegation  imports  a  tortious 
taking  (ChUds  y.  RaH,  7  Barb  870 ;  TiU  y.  Beyer,  6  TnoB.  App.  143 ;  88  N.  Y. 
162).  In  'an  action  for  leyying  upon  property  exempt  from  execution,  it  is 
not  necessary  to  allege  in  the  complaint  that  the  property  was  exempt  from 
execution  (Stooens  y.  Somerindylej  4  E.  D.  Smith,  418). 

a,  Poblie  officer. — ^In  an  action  by  an  officer  of  a  foreign  corporation 
in  his  own  name,  on  a  bill  or  note,  the  property  of  such  corporation,  the  com- 
plaint should  state  the  existence  and  terms  of  the  foreign  law  under  which  the 
corporation  was  organized,  and  which  authorizes  the  plaintiff  to  sue  in  its 
behalf  (Myers  y.  Maehado,  14  How.  149 ;  6  Abb.  198). 

h.  Railroad  act. — ^In  tin  action  under  the  railroad  act  of  1850,  against 
a  stockholder,  to  recoyer  for  seryices  performed  for  the  railroad  company,  the 
complaint  must  show  that  the  seryices  were  rendered  by  a  laborer  or  servant  to 
the  company  (BoutweH  y.  Townsend,  87  Barb.  205.)  Oomplaint  against  rail- 
road company  under  J  53  of  the  General  Railroad  act  (Hempstead  y.  N.  F. 
Central  RR  Go,  28  Barb.  486).  Requisite  of  a  complaint  in  an  action  by  a 
trustee  respecting  the  trust  nmd  arising  under  a  railway  mortgage  (Coe  y. 
BeehwUhy  10  Abb.  296). 

e.  Recognizance. — ^The  complaint  need  not  set  out  the  facts  which 
show  the  officer  had  jurisdiction  (Champlain  y.  The  People,  2  N.  T.  88  ;  The 
People  y.  MiUis,  5  Barb.  511 ;  The  People  y.  Kane,  4  Denio,  580) ;  nor  the  order 
directing  the  prosecution  of  the  recognizance  (The  People  y.  Blanhtnan,  17 
Wend.  252).  If  the  recognizance  was  taken  out  of  court,  the  complaint 
should  allege  that  it  was  ffied  and  recorded  in  court  (The  People  y.  Van  Bpf^ 
4  Wend  887) ;  but  this  requirement  is  satisfied  by  a  reference  to  the  recogniz- 
ance as  a  record  (The  People  y.  Muggins.  10  Wend.  464).  It  seems  it  should 
be  alleged  that  the  defendant's  default  lor  not  appearing  was  entered  of  rec- 
ord, and  that  the  bail  did  not  produce  him ;  but  these  particulars  are  im- 
ported in  an  ayerment  that  the  principal,  though  called,  did  not  appear  (id,) 

d.  Seneca  Nation  of  Indians. — ^In  an  action  brought  by  the  Seneca 
Nation  of  Indians,  it  is  not  nacessary  that  they  ayer  their  act  of  incorporation, 
or  their  authority  to  sue  in  courts  of  this  State  (The  Seneca  Kation  <f  Indiane 
V.  Tyler,  14  How.  109). 

e.  Fraudulent  deed. — ^In  a  complaint  to  set  aside  a  fraudulent  deed,  it 
is  sufficient  to  charge  that  the  assignment  was  made  to  hinder,  defraud  and 
delay  the  creditors  of  the  assignor,  and  that  it  is  therefore  fraudulent  and 
yoid :  it  need  not  point  out  the  particular  features  or  dauaes  of  the  deed 
which  are  objected  to  (Jessup  y.  Htuse,  29  Barb.  589;  see  Bastings  y.  Thwrston^ 
10  Abb.  418 ;  Wilson  y.  Forsyth,  24  Barb.  106 ;  Am.  Bz.  Bank  y.  Wetb,  16 
How.  198). 

/.  Set  aside  Judgment.— Bequisites  of  complaint  to  set  aside  a  judg- 
ment (Samel  y.  Orimms,  10  Abb.  150). 

g.  Against  sbareboiders. — As  to  complaint  in  actions  by  creditors  of 
manu&cturing  corporations  in  the  county  of  Herkimer,  see  fferhimer  Co,  B^h 
y.  Furman,  17  Barb.  116 :   Walker  y.  Grain,  id.  119 ;  see  8toekholder. 

h.  Sberiir. — ^Form  of  complaint  against  a  late  sheriff  for  not  deliyering 
execution  debtor  in  his  custody  oyer  to  his  successor  (French  y.  Willett,  10 
Abb.  99;  4  Bosw.  649);  for  an  escape  (McCreary  y.  Willett,  4  Bosw.  468; 
Benith  y.  Orser,  4  Bosw.  884).  In  an  action  for  not  executing  process,  com- 
plaint need  not  state  all  the  steps  in  the  action ;  it  will  be  sufficient  if  it  states 
enough  to  show  jurisdiction  to  issue  process,  and  then  allege  that  the  process 
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WBB  duly  issued  (JF^eneh  y.  WiUetty  10  Abb.  99).  Fonn  of  complamt  by  aheriff 
to  recover  property  levied  upon  by  attachment  (Kdly  y.  Braiuing,  82  Barb.  601 ; 
iff  *d  88  Barb.  128). 

a,  Specific  performance. — Complaint  for  {BiehardaY,  Ediek,  17  Barb. 
261). 

I,  Stakeholder. — Complaint  affainst  a  stakeholder  to  recover  deposit  on 
an  illegal  wager  (O^MaUey  v.  Beege,  6  Barb.  658). 

e.  Stock  broker.-— Complaint  apdnst  stock  broker  for  damages  for 
fleHing  plaintiff  ^s  stock  in  violation  ^>f  mstructions  {ClcMrke  v.  Meigs^  22  How. 
840 ;  13  Abb.  467). 

d.  Stockholderi  of  corporations* — ^In  an  action  a^^ainst  a  stock- 
bolder  of  a  coiporation  formed  mider  the  statute  for  the  formation  of  corpora- 
tions for  manuractnring,  &c.,  purposes  (Laws  of  1848,  ch.  40),  founded  on  a 
judgment  recovered  against  such  corporation,  the  complaint  must  allege  the 
recoveiT  of  such  judgment,  and  the  issuance  of  an  execution  and  its  retom 
unsatisfied,  and  facts  sufficient  to  show  the  original  cause  of  action  against 
the  company  (  WitherTiead  v.  AUen^  8  Eeyes,  662 ;  8  Trans.  App.  258 ;  and  see 
PerhfM  V.  Okureh,  81  Barb.  84 ;  Ogden  v.  BoUo,  18  Abb.  800;  Housey.  Cooper^ 
16  How.  294 ;  Young  v.  If.  T.  d  Lherpod  Steamship  Co,  16  Abb.  70 ;  Vander- 
UU  V.  Garruon,  8  Abb.  861 ;  Coffin  v.  Reynolds^  87  N.  T.  640 ;  Linddey  v. 
amonda,  2  Abb.  N.  S.  69). 

«.  Rent* — ^In  an  action  for  rent  due,  where  there  is  a  lease  under  seal,  the 
plaintiff  may  elect  to  sue  on  the  covenant,  or  he  may  sue  for  the  use  and  occu- 
natioQ  {Ten  Eyek  y.  HbugMaling^  12  How.  528).  The  complaint,  in  an  action 
by  the  landlord  against  an  assignee  of  the  lease,  was  held  Rood,  although  it 
did  not  aver  that  tiie  rent  was  unpaid,  but  merely  that,  although  frequently 
leqnested,  the  assignee  had  refused  to  pay  {Hioltman  v.  De  Qray^  6  Abb.  79). 
In  a  complamt  against  an  assignee,  it  is  not  necessary  to  show  how  he  became 
sach  assignee  {Norton  v.  Vidtee^  1  Hall,  884).  See  Cov&ncmty  Use  and  Oeeupa- 
Hon, 

f.  Undertaking. — (See  Bond,)  In  an  action  on  an  undertaking  given 
to  dischaige  an  attachment  issuing  out  of  a  court  of  general  jurisdiction,  it  is 
not  necessary  to  allege  that  the  court  had  jurisdiction  to  issue  the  attachment. 
AU  that  need  be  alleged  is  the  pending  of  a  suit  {Cruyt  v.  PhiUips^  16  How. 
120;  7  Abb.  205).  'Hie  same  was  held  in  an  action  on  a  bond  given  on  the 
granting  of  an  injunction  {Loomis  v.  Brovm,  16  Barb.  825).  In  a  complaint 
on  an  undertaking  given  by  the  defendant  for  the  return  of  specific  personal 
properU,  it  is  not  necessary  to  allege  the  issuing  an  execution  against  the  orig- 
inal defendant  {Slack  v.  Seath,  1  Abb.  881 ;  4  E.  D.  Smith,  95 ;  aff 'd  Co^t 
App^s,  June,  1860;  and  see  Morange  v.  Mudge^  6  Abb.  248;  Idvingston  v. 
Mammer,  7  Bosw.  671). 

g.  In  an  action  on  an  undertaking  given  by  a  defendant  in  a  proceeding  of 
claim  and  delivery,  the  complaint  must  state  that  the  property  was  delivered 
to  the  defendant  {Ntckerson  v.  Chatterton^  7  Cal.  R  568).  And  in  an  action  by  an 
assignee  of  an  undertaking  in  such  a  proceeding,  it  is  sufficient  for  the  plaintiff, 
hy  way  of  diowing  his  tiUe,  to  allege  that  the  undertaking  was  duly  assigned 
to  him,  without  alleging  that  the  judsment  in  the  action  was  also  assigned 
{Mora/nge  v.  Miidge,  6  Abb.  248).  If  the  undertaking  is  made  to  the  plaintiff, 
no  assignment  is  necessaiy  {Becker  v.  Andenon,  89  Barb.  846). 

A.  m  an  action  on  an  undertaking  on  api>eal  in  the  usual  fonn,  it  is  not 
necessary  in  the  complaint  to  allege  any  notice  of  affirmance  or  demand  of 
payment  of  the  judgment  {Beebner  v.  Toumeendy  8  Abb.  284 ;  Wood  v.  Berriek- 
•on,  1  Hilton,  410 ;  and  see  Oitbone  v.  Bernard,  8  Bosw.  685).  Complaint  on 
ondertaking  on  arrest  {WiUett  v.  Laaalle,  19  Abb.  272 ;  BaunUey  v.  WheeUr^ 
81  How.  187).    On  injunction  {Be  Forest  v.  BalDer,  1  Abb.  N.  S.  84). 

i.  Vie  and  occupation. — [The  material  allegations  are^(l)  occupation 
by  defendant;  (2)  by  permission  of  plaintiff.]  The  statute  giving  an  action 
for  use  and  occupation  applies  only  to  the  case  of  a  demise,  aetuoL  or  w^ied 
{Smith  V.  Stewart,  6  Johns.  46 ;  Osgood  v.  Beteey,  18  id,  240 ;  Bancroft  v.  Ward- 


196  COMPLAINT.  [§  142. 

foeU,  id,  489 ;  Oort  v.  Planer^  7  Rob.  418).  The  action  liee  againgt  a  lessee  by 
deed,  holding  over  after  the  expiration  of  his  term  {Abed  ▼.  Badd^y  13  Johns. 
297).  But  not  against  a  tenant  holding  over,  against  whom  summary  pro- 
ceedinfls  are  oommenoed  immediately  on  the  expiration  of  the  term,  and  he 
ejected  (Bradahaw  y.  Fmth&ntonehaughj  1  Wend.  134).  The  action  will  not  lie 
where  there  has  bean  no  occapation,  actual  or  c(nutruethe  ( Wood  y.  WUeox,  1 
Denio,  87 ;  Oleos$  y.  WiUimghbyy  7  Hill,  88;  Ohver  y.  WUaon^  2  Barb.  264; 
Chvuwdl  y.  Orane^  7  id.  191 ;  Beach  y.  Chayy  2  Denio,  84).  An  occupation  the 
defendant  might  haye  had  if  he  had  not  f  oluntarily  abstained  from  it,  is  suffi- 
cient to  support  the  action  (We$Uake  y.  Degrato^  25  Wend.  669).  The  complaint 
need  not  ayer  how  the  relation  of  landlord  and  tenant  arose  between  the  par- 
ties (Waten  y.  Olarh,  22  How.  104).  A  complaint  which  omits  to  allege  the 
period  of  occupation,  the  rate  of  rent,  and  the  time  for  which  the  rent  is 
in  arrear,  may  be  indefinite  and  uncertain,  but  is  not  demurrable  (id,)  A  com* 
plaint  as  follows :  ^  That  defendant  is  indebted  to  plaintiff  in  $800  for  the  use 
and  occupation  of  certain  lands  [describing  them],  the  property  of  the  plain- 
tiff during  the  following  years  [describing  tiiem],  for  which  plaintiff  claims 
said  sum  of  $300,  for  which  sum  plaintiff  demands  judgment,  was  held  not  to 
state  fBCta  sufficient  to  constitute  a  cause  of  action ;  that  it  did  not  show  any 
relation  of  landlord  and  tenant,  and  none  could  be  presumed  from  the  &cts 
stated  {SaU  y.  Southmayd,  16  Barb.  82 ;  Hurd  y.  MUUr,  2  HUton,  640).  An 
ayerment  that  defendant  occupied  plaintiff's  land,  without  saying  it  was  by 
the  plaintiff's  permission,  is  no  more  sufficient  than  to  say  the  plaintiff  per- 
formed work  for  defendant,  witiiout  saying  it  was  done  at  his  request  (Brctaley 
y.  DoMnpottf  4  Conn.  R.  4). 

a.  Where  a  plaintiff  becomes  the  grantee  and  owner  of  premises  at  the 
time  occupied  by  the  defendants  under  an  unsealed  and  unexpired  lease,  at  a 
specified  sum  per  annum,  and  becomes  such  owner,  and  assignee  of  such  lease, 
with  the  assent  of  such  tenants,  and  they  continue  to  occupy  the  premises 
after  notice  of  such  facts^  and  that  the  plaintiff  is  their  lanalord,  and  with- 
out objection,  the  plaintiff  can  recoyer  for  subsequently-accruing  rent,  on  a 
complaint  which  merely  states  that  he  is  owner  of  the  premises,  and  that  the 
defendants  occupied  them  at  their  request  and  by  his  permission,  and  that 
the  use  of  them  is  worth  $284.14.  But  he  can  only  recoyer  at  the  rate  speci- 
fied in  the  lease  under  which  the  defendants  entered  {Peckham  v.  Leary^  6 
Duer,  494).    Bee  Bent. 

h.  Work  and  •errices. — ^If  one  person  render  services  for  another, 
without  his  request  and  against  his  will,  he  cannot  recover  therefor  (CaUdne 
D.  Parker^  21  Barb.  276) ;  and  therefore  on  complaining  upon  an  indebtedness 
for  past  service,  it  is  necessary  to  aver  that  the  service  was  performed  upon 
request ;  otherwise,  fix)m  all  &at  would  appear  upon  the  record,  the  service 
may  have  been  a  yoluntary  courtesy  {Oometodc  v.  <8^»tA,  7  Johns.  87 ;  6  Wend. 
647).  Such  averment  of  request  may  be  sustained  by  evidence  of  facts  from 
which  a  request  may  be  implied  {Ingraham  y.  QUOtert^  20  Barb.  162).  A  evb- 
eequent  implied  promise  is  eouiyalent  to  a  previous  request,  &c.  (id,)  A  com- 
plaint for  work  and  materials  should  state  the  kind  of  work  and  materials, 
and  the  time  when  done  and  supplied ;  where  a  complaint  alleged  that  plain- 
tiff had  rendered  services  for  defendant  and  furnished  materials  therefor,  at 
the  times,  about  the  matters,  and  at  the  prices  '*  specified  in  an  account  al- 
ready delivered  to  the  defendant,"  to  whidi  account  plaintiff  prays  leave  to 
refer,  but  no  copy  of  such  account  was  annexed  to  or  inserted  in  the  com- 
plaint,— held  that  the  complaint  was  indefinite  and  uncertaiu,  as  to  the  nature 
of  the  seryices  and  materials,  and  the  time  at  which  they  were  rendered  and 
supplied  (Farey  y.  Lee^  10  Abb.  148). 

€,  A  complaint  which  alleged  that  the  defendant  was  indebted  to  the 
plaintiff  for  services  for  the  defendant  by  the  plaintiff  done  and  bestowed  as 
the  attorney  of  the  defendant,  and  at  his  request,  and  for  money  paid  out 
and  expended  for  the  defendant  at  his  request,  previous  to  January,  1852, 
was  after  judgment  held  sufficient  {Beehman  y.  Platner^  15  Barb.  550).  Prob- 
ably it  was  not  sufficiently  definite ;  for  a  complaint  which  alleged  that  the 
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ElaintifT,  at  the  defendant's  request,  rendered  other  services  as  agent,  for  which 
e  Is  entitled  to  have  as  a  fair  reward  $50,  also  for  work,  labor  and  services 
done  and  materials  fnmished  by  the  plaintiff  for  the  defendants,  was  held  to 
be  indefinite  and  uncertain  {Ohegborottgh  v.  JT.  T,  4k  Erie  B,  3.  Co,  2^  Barb. 
»;  18  How.  567). 

a.  Where  a  claim  was  for  the  construction  and  delivery  of  patterns  for  a  ^as 
meter,  made  and  delivered  for  a  fixed  sum, — it  was  held  that  the  complamt 
was  properly  framed  as  for  work,  labor  and  materials  (Prince  v.  £hwM,  2  E. 
D.  Smith,  52Cr). 

b.  Where  m  an  action  to  recover  the  price  agreed  to  be  paid  for  the  build- 
ing  of  a  school-house,  a  complaint  whicn  alleges,  that  the  plaintiff  had  per- 
formed all  the  work  and  labor  of  building  and  completing  the  school-house, 
and  had  fulfilled  all  the  conditions  of  the  contract  in  every  respect,  except 
wherein  tke  eame  toere  ctftertoard  teaived  and  altered  hy  the  direction^  content  or 
ne^igenee  andfauU  of  the  de/endante^  is  too  indefinite,  and  held  insufficient  on 
demurrer  (Smith  v.  Browriy  17  Barb.  481). 

€.  Where  a  plaintiff  seeks  to  recover  for  work  and  labor  performed  under  a 
written  contract,  contarninff  special  provisions,  the  perfonnance  of  which,  as 
conditions  precedent,  he  is  bound  to  prove,  the  contract  or  its  substance  must 
be  stated  in  the  complaint,  and  a  compliance  with  its  conditions  be  distinctly 
ayerred  (Adame  y.  Mayor  of  N.  F.  4  Duer,  295 ;  see,  however,  Bodey  v.  SUuiy 
86  How.  97). 

d.  In  an  action  for  a  wrongM  dismissal,  an  allegation  of  readiness  and 
willingness  to  serve  is  sufficient  without  any  allegation  of  an  offer  to  serve 
( WaUaee  v.  Warren,  7  Bowl.  &  L.  60 ;  4  Ex.  864).  See  Athineon  v.  CoUinSy 
9  Abb.  858 ;  Mermn  v.  Hamitton^  6  Duer,  258 ;  Brown  v.  Cdie^  1  E.  D.  Smith, 
267. 

5.    Some  miaceUaneoui  rules, 

e.  Knomrledge  In  defendant  (selenter^. — Scienter  is  the  gist  of  the 
foDowing  actions:  For  keeping  mischievous  animals  (Thomas  v.  Iforga'iij4t 
DowL  228 ;  Vrooman  v.  iMwyer,  18  Johns.  839 ;  Van  Leuven  v.  Lyie,  1  N.  T. 
515;  FtUrchUd  v.  Bentley,  80  Barb.  147);  for  falsely  representing  a  person  as 
fit  to  be  trusted  (Upton  v.  Vail,  6  Johns.  181 ;  Bussell  v.  Clark,  7  Cranch,  92 ; 
Armstrong  y.  Ikiffts,  6  Barb.  482) ;  against  municipal  corporation,  for  area  in 
sidewalk  being  defective  (MeGinity  v.  Mayor  of  N.  F.  5  Duer,  674) ;  for  en- 
ticing away  or  harboring  a  wife  or  servant  (Peake,  Cas.  K.  P.  56 ;  Willis,  577 ; 
21  Barb.  589) ;  in  malicious  prosecution,  that  court  had  no  purisdictdon  (2  Wils. 
802) ;  in  an  action  against  the  continuance  of  a  private  nmsance  originated  by 
another  (J^ilibard  v.  Bussed,  24  Barb.  404) ;  in  an  action  against  an  employer, 
to  recover  damages  for  an  i^ury  causing  the  death  of  the  plaintiff's  intestate, 
while  acting  as  a  servant  of  the  defendant  (MMiHan  v.  Saratoga  JRTd  Co.  20 
Barb.  449;  see  OmrodT.  Bu^,  14  Law  Jour.  866,  Ex. ;  Fish  v.  SiuU,  21  Barb. 
838;  Jl^miy.  IT.  T.  StatePrint  Tele.  Co.  26  Barb.  89). 

f.  The  general  rule  with  respect  to  the  necessity  of  averring  notice,  is  that 
when  the  matter  is  to  be  considered  as  lying  more  properly  in  the  knowledge 
of  the  party  pleading,  than  of  the  adverse  party,  notice  thereof  should  be 
ayeired  (Cole  y.  Jessup,  2  Barb.  810). 

g.  An  averment  that  defendant  had  good  reason  to  believe  that  plaintiff 
well  knew,— held  a  sufficient  allegation  of  actual  knowledge  in  nlaintiff  (Spencer 
▼.  BoiMwiek,  9  Johns.  814;  and  see  Wilson  v.  Boehester  R  B.  Co.U  Barb.  170). 
A"  allegation  that  a  party  was  influenced  by  certain  acts  implies  knowledge 
(Mead  v.  Mali,  15  How.  352).  And  so  does  an  allegation  of  a  false  and  fraudu- 
lent r^resentation  (Thomas  v.  Beebe,  25  N.  Y.  244). 

A.  Scienter  need  not  be  alleged  in  the  following  actions :  For  selling  goods 
in  which  the  seller  has  no  property  (4  Bing  66;  see  Edick  v.  Crim,  10  Barb. 
445) ;  for  malicious  prosecution  (Ross  v.  Gorman,  5  Exch.  859) ;  for  driving 
nnruly  horses  (2  Lev.  172) ;  for  debauching  wife  or  servant  (Peake  C.  N.  P. 
W ;  Willis,  557) ;  against  the  owner  of  a  dog  for  killing  sheep  (1  R  S.  704,  § 
9 ;  Fish  V.  ShuU^  21  Barb.  888) ;  for  one  animal  ii\juring  another  (Wheeler  v. 
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Brandt^  28  Barb.  324;  DunchU  y.  Knocker,  11  Barb.  887 ;  Van  Lmom  r.  Lyhe^ 
1  N.  T.  515) ;  or  for  a  false  warranty  (Holman  y.  Ihrd,  12  Barb.  886;  F(nolar 
v.  Abrams,  3  £.  D.  Smith,  1 ;  Mdbey  y.  Adams^  8  Bobw.  846 ;  JSosa  y.  Ma^sr, 
47  Barb.  682). 

a.  Conslderatloiiy  hour  alleged. — A  consideratioii  must  always  be 
alleged  (Burnet  y.  BiicOy  4  Johns.  285) ;  whether  the  promise  be  in  writing  or 
by  parol  (id.)  Where  an  instrument  declared  on  purports  to  be  for  yalue  re- 
ceiyed,  and  is  set  out  in  the  complaint,  it  is  sufiScient  allegation  of  considera- 
tion (Prindle  y.  Oaru^i&rs,  15  N.  T.  426) ;  so  to  allege  that  the  promise  was 
for  yalue  receiyed  is  sufficient  (id.)  Where  a  consideration  is  a  past  act,  the 
act  must  be  alleged  to  haye  been  done  at  the  request  of  the  defendant  (Ckm- 
itock  y.  Smith,  7  Johns.  87 ;  Parker  y.  Orane,  6  Wend.  647 ;  LiningtUm  y.  22^ 
ger%,  1  Caines,  584 ;  Brown  y.  8<mth  Mich,  RR  Oo.d  Abb.  288.  See  Pleading 
a  written  instrument). 

b,  Negilgenee. — ^Degrees  of  negligence  are  matters  of  proof,  and  not  of 
ayerment  (NoUon  y.  Weit  R  R  Corp.  15  N.  T.  450 ;  as  to  negligence,  see  6  N. 
T.  410,  485). 

e  Request  or  demand. — The  plaintiff  is  only  bound  to  all^^  a  request 
when  it  is  the  object  of  the  request  to  oolige  the  defendant  to  do  something  (18 
Eng.  Com.  Law  Rep.  855).  And  if  a  defendant  is  liable  to  pay  without  a  request, 
no  request  need  be  alleged  (Smitk  y.  Emery ,  7  Halst.  58,  61).  A  party  entitled 
to  a  conyeyance  on  request,  may  bring  his  action  without  any  request  (Brue9 
y.  TiUon,  25  N.  T.  194).  A  request  must  be  alleged  in  an  action  for  not  de- 
liyering  a  horse  sold  by  defendant  to  the  plaintiff;  or  for  not  finding  timber 
for  repairs  (5  T.  R.  409 ;  1  East,  204 ;  Com.  Dig.  PI  C.  69)  ;  or  on  a  note  pay- 
able <*  after  demand  *'  (1  R  &  M.  888),  or  at  a  particular  place  (Femer  y. 
WUUame,  14  Abb.  215 ;  but  see  5  Abb.  N.  8. 18) ;  but  not  a  note  payable  ""on 
demand,*'  as  the  commencement  of  the  action  is  a  demand  (4  B.  &  C.  827 ;  2 
Scott,  834 ;  and  see  24  Barb.  800 ;  86  Barb.  629).  Where  a  man  engages  to  pay 
on  demand  the  debt  of  another,  no  debt  is  due  from  him  tmtil  demand  has 
been  made,  and  in  such  a  case  a  prior  demand  must  be  all^^d  (MiUiken  y. 
Buerly,  6  How.  224) ;  but  the  rule  does  not  apply  to  a  commission  merchant 
who  is  to  sell  and  guarantee  paynient,  unless  he  be  a  foreign  factor,  for,  as 
against  a  foreign  factdr,  a  demand  is  necessary  (Halden  y.  Orqftj  4  £.  D.  Smith, 
490 ;  Cooley  y.  BettSy  24  Wend.  203) ;  nor  does  the  rule  req^uiring  a  demand 
apply  to  a  surety  for  rent  after  a  tenant  has  left  tiie  premises  (McKeneie  v. 
FarreO^  4  Bosw.  198) ;  nor  to  the  case  of  a  joint  promissory  note  giyen  by 
the  principal  debtor  and  another  as  his  surety  (Bip,  Whitworth,  re  Mayor,  2 
Mon.  D.  &  De  G.  158).  A  request  must  be  alleged  in  a  complaint  on  a  con- 
tract to  deliyer  up  a  bond  "  on  request "  (8  Bolstr.  297) ;  or  to  pay  money  **  on 
request  ^^  (8  Camp.  459) ;  or  to  pay  an  annuity  on  request  (Cro.  £liz.  548,  721) ; 
or  to  perform  any  act  on  request  (1  Saund.  82 ;  Smith  y.  Tiffany,  86  Barb.  28; 
Payne  y.  Gardner,  29  N.  Y.  146) ;  or  as  surety  to  pay  rent  on  request  (6  M.  & 
S.  9, 121,  125 ;  11  Price,  494) ;  or  to  abate  a  nuisance  (24  Barb.  404 ;  12  N.  T. 
492).  In  an  action  for  not  marrying  in  a  reasonable  time  a  request  should  be 
allied  (2  D.  &  B.  55) ;  so  in  an  action  against  a  bailee  or  depositary  (Pheljpe 
y.  &itmck,  22  Barb.  814 ;  see,  howeyer.  Puncher  y.  Ghodman,  29  Barb.  816) ;  or 
treasurer  (Second  Av,  R  R  Co,  y.  Coleman^  24  Barb.  800) ;  or  for  money  col- 
lected by  an  attorney,  unless  waiyed  (Walradt  y.  Maynard,  8  Barb.  584);  or 
for  not  accepting  goods  sold  (Baeh  y.  Owen,  5  T.  R.  409;  see,  howeyer,  Bad- 
ford  y.  Smith,  6  Dowl.  Pr.  Cas.  884).  An  action  for  detention  of  chattels 
where  defendant  came  lawfully  by  the  possession  (N,  Y.  Car  OU  Co.  y.  JUdi- 
m<md,  6  Bosw.  218 ;  Powers  y.  Baetford,  19  How.  809 ;  FuUer  y.  Lewie,  3  Abb. 
884;  Gumey  y.  Kenny,  2  B.  D.  Smith,  182 ;  Barrett  y.  Warren,  8  Hill,  815; 
Storm  y.  Livingeton,  6  Johns.  44 ;  Purves  y.  JifoUz,  5  Bob.  658)  ;  but  where  de- 
fendant came  wrongfully  by  the  chattels,  or  has  conyerted  tiiem,  no  demand 
is  necessary  (PUAury  y.  WM,  88  Barb.  218).  A  past  consideration  must  be 
alleeed  to  have  been  at  defendant's  request  (Oometock  y.  Smith,  7  Johns  87; 
Panser  y.  Crane,  6  Wend.  647;  Livingston  y.  Eogerty  1  Caines,  684).    Where 
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request  must  be  alleged,  see  BpMr  y.  Dauming,  84  Barb.  523.  No  request 
need  be  alleged,  where  one,  haying  receiyed  a  part  payment  on  a  contract,  un- 
lawfoDy  reecmds  the  contract  (Faneher  y.  Goodman^  29  Barb.  316) ;  or  to  re- 
ooyer  of  a  stakeJiolder  on  an  illegal  waffer  {(XMaXley  y.  Bee9^  6  Barb.  658) ;  or 
to  foreclose  a  mortgage  {Harris  y.  Mulock^  9  How.  403)«  although  expressed 
to  be  payable  on  demand  (OUUtt  y.  BcUcom,  6  Barb.  871) ;  or  to  recoyer  money 
collected  by  a  commifision  merchant  who  is  to  sell  and  guarantee  payment 
(MtUiken  y.  Byerly^  7  How  214) ;  or  to  recoyer  for  a  passenger's  baggage  lost 
by  a  eazrier  (SdvriMer  y.  Hudion  JR.  H.  B.  Co,  6  Duer,  55 ;  Qarvey  y.  Camden 
RB.Go.1  Hilton,  280) ;  nor  to  recoyer  money  paid  by  mistake  (Utiea  B^h  y. 
Van  Gie$eny  18  Johna  486) ;  but  the  absence  of  a  demand  may  effect  the 
ri^t  to  recoyer  interest  (ta.),  where  the  complaint  is  npon  a  contract  to  pay 
a  precedent  debt  (Bnut  y.  BartUy  1  Johns.  Cas.  219),  as  m  the  case  of  money 
lent,  and  goods  sold  and  deliyered,  or  where  the  defendant  is  to  perform  the 
first  act  (2  N.  Rep.  855 ;  Lent  y.  Padleford,  10  Mass.  280) ;  or  where  it  appears 
that  the  defendant  has,  by  his  own  yolmitary  act.  pnt  it  out  of  his  power  to 
comply  with  a  request,  if  made  (Short  y.  StoM^  3  D.  &  L.  680 ;  Clark  y.  Cran- 
doll,  8  Barb.  612) ;  or  has  otherwise  so  acted  as  to  render  a  request  useless 
and  unneceflsary  (12  Barb.  612;  5  B.  &  Aid.  712 ;  1  D.  &  R.  861 ;  10  East, 
859;  11  Price,  494 ;  Camee  y.  Smith,  15  M.  &  W.  189) ;  but  in  such  cases  the 
act  relied  on  as  rendering  a  request  unnecessary  should  be  alleged  (id.)  No 
demand  need  be  alleged  m  an  action  on  a  bond  conditioned  generally  for 
payment  of  a  special  sum  witli  interest  (OibbeT.  Southam^  5  B.  £  Adol.  911). 

a.  Performance. — The  rules  respecting  the  mode  of  setting  forth  the 
performance  of  conditions  precedent  [not  embraced  in  section  162,  or  where 
the  pleader  does  not  ayail  himself  of  that  section]  are  not  substantially 
changed  by  the  code.  Facts  showing  performance  are  to  be  stated  (Van 
SfhoMik  y.  Wimu,  16  Barb.  94 ;  see  BeeJier  y.  Conradt,  18  N.  T.  110  ;  Hatch  y. 
Feet,  28  Barb.  580). 

h.  The  ffeneral  rule  is,  that  full  performance  of  an  entire  contract  to  do 
any  paiticmar  seryice  is  essential  to  the  payment  of  compensation,  and  that 
no  recoyery  can  be  had  for  a  part  performance  (14  Wend.  267 ;  12  Johns.  165 ;  19 
id.  8S7 ;  8  Cow.  68 ;  11  N.  T.  25).  It  is  no  excuse  that  the  service  which  a 
party  has  undertaken  to  perform  is  impracticable  in  itself  (  Woffe  y.  JEbweSy  24 
Barb.  174-466 ;  20  N.  Y.  197).  But  the  sickness  or  death  of  the  narty  contract- 
ing is  a  legal  excuse  for  the  nonperformance  (id. ;  Faby  y.  Jaorthj  19  Barb. 
841),  and  so  is  the  fact  that  complete  performance  is  rendered  impossible  by 
the  act  of  the  law  (Jones  y.  Juad^  4  N.  Y.  411),  and  where  such  an  excuse 
exists  a  recoyeiy  may  be  had  for  the  part  of  the  work  actually  performed 
(  Wolfe  y.  ffoteety  20  N.  Y.  197). 

^  Ih  an  action  for  the  nondelivery  of  goods,  pursuant  to  a  contract  for 
sale  and  for  delivery  at  a  particular  place,  the  plaintiff  need  only  allege  that 
he  was  ready,  at  the  time  and  place  appointed  for  the  delivery,  to  receive  and 
pay  for  the  goods ;  he  need  not  allege  payment  nor  an  offer  to  pay  (Bronson  y. 
fFtffum,  8  N.  Y.  188). 

d.  When  there  is  an  executory  contract  for  the  sale  of  an  article  to  be  paid 
for  upon  deliyery,  at  any  time  within  a  certain  period,  and  in  an  action  by 
the  seller  for  the  price,  it  is  not  enough  simply  to  show  the  default  of  the  pur- 
chaser ;  the  seller  must  show  that  he  was  ready  and  offered  to  deliver  the  goods 
(Dftnham  y.  Mann,  8  N.  Y.  508 ;  Kelly  y.  Upton,  5  Duer,  886 ;  ComtoaU  y. 
Haiffht,  8  Barb.  828 ;  CrandaU  y.  Clark,  7  id.  169 ;  Connderant  y.  Briebane,  14 
How.  487 ;  2  Bosw.  471 ;  JDutiAam  y.  Pettee,  4  £.  D.  Smith.  500 ;  21  N.  Y.  897 ; 
and  see  MeKnight  y.  Dimlop,  4  Barb.  86 ;  Faneher  y.  Ooodman,  29  Barb.  816). 
Whichever  party  seeks  to  enforce  the  contract  against  the  other,  must  show 
performance,  or  a  tender  of  perfbnnance,  on  his  part  (id,;  Fickett  v.  Briee,  22 
How.  194 ;  Leetw  y.  Jewett,  11 N.  Y.  458 ;  Smifh  v.  Wright,  1  Abb.  243).  The 
mere  admission  of  liability,  when  payment  is  demanded,  does  not  operate  as 
a  waiver  of  such  tender  (id.)  Where  each  party  has  in  part  performed, 
semble  no  allegation  of  readiness  to  complete  performance  is  necessary  (Orant 
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y.  Johmariy  5  Barb.  161 ;  Wallace  y.  Warren^  7  Dowl.  &  L.  60 ;  and  see  8  Barb. 
586 ;  4  i(2.  86 ;  29  id.  816). 

a.  Where  goods  on  storage  baye  been  lout  or  conyerted  by  the  bailee, 
tender  of  the  storage  is  not  necessary  before  bringing  a  suit  for  the  valne  of 
the  goods  (Bivara  y.  Ghio,  8  E.  D.  Smith,  264). 

b.  Where  it  was  agreed  that  the  plaintiff,  in  consideration  of  the  payment 
by  defendant  of  a  certain  sum  on  a  certain  day,  and  on  the  deliyery  to  him  of 
certain  notes,  would  make  a  certain  assignment  to  the  defendant, — ^held  that, 
the  money  not  being  paid  on  the  day  named,  the  plaintiff  miff ht  maintain  bis 
action  therefor  without  alleging  that  he  had  performed,  or  o&red  to  perform, 
on  his  part  (Smith  y.  BettSy  16  How.  251). 

e.  When  the  nonperformance  of  a  condition  precedent  is  occasioned  by  the 
act  of  a  party  either  disqualifying  himself  for  performing  on  his  part,  or  by 
refusal  to  perform,  the  opposite  party,  in  seeking  his  remedy,  is  not  bound 
to  ayer  penormance  or  readiness  to  perform,  on  his  part,  bnt  may  all^  the 
facts  constituting  his  excuse  (OlarkY,  CrandaUy  27  Barb.  78 ;  Oarem/  y.  Awkr, 
4  Sand.  665 ;  Ontt  y.  Armour,  84  Barb.  878 ;'  Okvrhe  y.  OrandaU,  3  Barb.  612 ; 
Bimra  y.  Ohio,  8  E.  D.  Smith,  264 ;  81  N.  T.  462). 

d.  The  owner  of  a  sheep  which  has  been  slain  by  a  dog  may  bring  an  ac- 
tion against  the  owner  of  the  dog  without  any  preyious  application  to  the 
fence  yiewers  (Fiah  y.  Shot,  21  Barb.  884). 

e.  Under  an  alle^tion  of  perlbrmance,  eyidence  in  excuse  of  non-peifonn- 
ance  is  not  admissible.  But  the  party  may  amend  (JEMey  y.  BUuiky  28 
N.  T.  488;  and  see  in  note  to  §  162,  poU,) 

/.  Profert  and  oyer. — ^The  rules  which  formerly  preyailed  with  ref* 
rence  to  profert  and  oyer,  haye  no  application  to  actions  under  the  code 
(Mayor  ofN.  T,  y.  Doody,  4  Abb.  129 ;  WeOs  y.  Webster,  9  How  251 ;  BrigU  v. 
Ourriey  5  Sand.  488). 

g.  Reasonable  time. — ^When  no  time  is  fixed  by  agreement  for  the 
performance  of  a  duty,  the  law  requires  it  to  be  done  in  a  reasonable  time 
(Thomas  y.  Diekergon,  12  N.  T.  869).  A  contract  to  do  as  soon  as  possible, 
means  in  a  reasonable  time  (1  Com.  B.  N.  S.  110).  What  is  a  reasonable  time, 
is  a  question  of  fact  for  the  jury  (PattershaU  y.-  Th'arUer^  4  Ney.  &  M.  649 ; 
Fidaer  y.  StarhUy  1  H.  Bl.  17).  ^^  But  such  a  question  can  neyer  arise  where 
the  agreement  itself  can  be  fairly  construed  to  settle  the  time  at  which  the 
option  is  to  be  determined.  It  then  becomes  a  question  of  law  for  the  court  ^ 
(Sage  y.  Haeard,  6  Barb.  179 ;  Ndaon  y.  Palriek,  2  G.  &  E.  641 ;  Fry  y.  Sm,  7 
Taunt  879 ;  Bain  y.  Cow,  8  Car.  &  P.  497) ;  where  a  statute  required  '^  a  reason- 
able notice  of  not  lets  than  ten  dayg^"*  an  ayerment  **  that  the  defendants  did, 
pursuant  to  said  act,  '*'^  then  and  there  for  that  purpose  made,  giye  to  the 
plaintiff  reasonable  notice," — held  insufficient  for  not  stating  that  the  notice 
was  *'  of  not  less  than  ten  days"  (Oruger  y.  The  Hudaon  Rwer  Bailroad  Go.  12 
N.  T.  190).  What  is  a  "  reasonable  period  "  must  depend  upon  the  circum- 
stances (  WilbeH  V.  The  JV.  Y.  d  Brie  R.  R.  Go.  12  N.  Y.  249).  Reasonable 
time  is  such  a  period  as  would  be  required  by  a  person  of  ordinary  business 
talents  to  accomplish  the  duties  which  the  respectiye  parties  had  to  perform 
(Smedbury  y.  More,  26  Wend.  242.  See,  further.  Hoggins  y.  Beero/t,  1  Dana 
[Ken.]  R.  80 ;  Shepherd  y.  Seroggin,  8  ii.  62 ;  Muir  y.  LouiemUe  d  JP&rtland  Ca- 
naly  8  id,  161 ;  Murray  y.  Smithy  1  Hawks,  41 ;  Bell  y.  Beeeridge,  4  Dal.  272 ; 
Duncan  y.  Bock,  Wallace's  Rep.  89 ;  Wharton's  Dig.  882 ;  WMte  y.  Kyle'a  Ley 
see,  1  Ser.  &  R  520). 

h.  Defect  In  Complaint  Cnredi  by  An^iirer. — ^When  the  complaint 
omitted  to  ayer  that  the  defendants  insisted  that  an  assignment  it  was  the 
object  of  the  action  to  set  aside,  was  not  executed  with  a  fraudulent  intent, 
and  might  haye  been  successfully  demurred  to  for  that  cause,  yet  the  defend- 
ants, by  denying  that  the  assignment  was  executed  with  any  fraudulent  in- 
tent, were  held  to  haye  supplied  the  defect  (Bate  y.  Oraham,  UK.  T.  287 ; 
and  see  Hyde  y.  Watts,  12  M.  &  W.  245  ;  Vemam  y.  Smith,  15  K.  T.  880). 

i.  Where  the  answer  consists  of  more  than  one  detense,  an  admission  in 
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one  defense  which  sapplies  the  defect  in  the  complaint,  does  not  make  the 
complaint  sufficient  as  to  any  other  defense  in  the  answer  not  containing  such 
admission  {Ayen  y.  OaviU,  18  Barb.  264 ;  Bwift  y.  Kmgdey^  24  Barb.  541). 

a.  Defects  cured  by  Terdlct. — ^Faults  in  pleading  are  in  some  cases 
aided  by  a  yerdict  (Steph.  PI.  148).  Cured  by  yerdict  means  that  the  court 
win  after  yerdict  presume  that  the  particular  thing  required  to  sustain  it  was 
prf>yed  at  the  trial  {Merrick  y.  Tnuteey  &c.  8  Gill,  59).  But  the  court  neycr 
presumes  a  cause  of  action,  eyen  after  yeVdict,  wben  none  appears  on  the 
pleadings  {WrigJU  y.  Bmith,  27  Barb.  681).  '' The  facts  which  will  after  yer- 
dict be  presumed  to  haye  been  proyed  are  those  which,  though  entirely  ^omit- 
ted to  be  stated  in  the  complaint,  are  so  connected  with  the  nusts  alleged  that 
the  facts  alleged  cannot  be  proyed  without  proying  the  facts  not  alleged  ^^ 
{Addmgton  y.  AlUn^  11  Wend.  874 ;  and  see  Bamee  y.  HarriSy  8  Barb.  604 ; 
The  Beopls  v.  Wcumer,  4  Barb.  814 ;  Brown  y.  Jlarmonjjil  Barb.  512 ;  Ctor*  y, 
Dalet.  20  Barb.  66 ;  Carpmter  y.  Braum,  6  Barb.  147 ;  b&cker  y.  Mathem,  12  N. 
T.  821 ;  SarrU  y.  Qoodioyn,  9  DowL  428 ;  Ladd  y.  Thomat,  11  AdoL  &  El. 
117 ;  SiUon  t.  PnUekett,  1  Qale,  80). 

6.  For  a  single  eauee  of  action  OTily  one  count  or  $tatement  i$  allowed. 

h,  '*  As  there  can  be  but  one  substantially  true  statement  of  a  single  cause 
of  action,  the  practice  of  setting  it  forth  in  different  counts  is  necessarily 
abolished  (Jfaih  y.  McCanley^y  9  Abb.  159;  Hepburn  y.  Baheoek,  id,  note; 
Lackey  y.  Vanderbilt,  10  How.  161 ;  Sipperly  y.  Tnyy  d  Boiton  B.  B,  Co.  9 
How.  83 ;  Churchia  y.  Churchill^  9  How.  552).  If  a  plaintiff  haying  really 
only  one  cause  of  action,  sets  it  forth  in  seyeral  counts  or  diyisions  in  his 
complaint,  the  remedy  of  the  defendant  is  by  a  motion  that  the  plaintiff  elect 
on  which  count  he  will  rely,  and  that  the  others  be  struck  out  (id.)  It  is 
not  a  cause  for  demurrer  (id.;  HiUman  y.  HUlmany  14  How.  456).  Where  it 
appears  on  the  face  of  the  complaint^  that  the  several  statements  of  causes  of 
action  are  really  for  but  one  and  the  same  cause  of  action,  yaried  only  in  the 
mode  of  statement,  no  affidayit  or  otherproof  need  be  produced,  as  to  their 
being  in  truth  but  one  cause  of  action  {IWd  y.  MaUicCy  14  How.  91).  But  if 
it  is  not  apparent  from  an  inspection  of  the  complaint,  that  the  seyeral  state- 
ments are  but  for  one  and  the  same  cause  of  action,  then  t^!^  warrant  an  order 
to  strike  oat  all  the  statements  but  one,  the  court  must  he  satisfied,  by  affida- 
vit or  otherproof,  that  the  plaintiff  has  in  &ct  but  one  alleged  cause  of  action 
(Lackey  y.  Vanderbilty  10  How.  161). 

c.  Where  a  complaint  stated  as  cause  of  action,^s^,  a  promise  by  defendant 
to  marry  plaintiff  on  requset ;  eeeondlf/y  generally,  a  promise  to  marry ;  thirdly^ 
a  promise  to  marry  in  a  reasonable  time ;  and  fourthly y  a  promise  to  marry 
when  plaintiff  should  be  disengaged  from  another, — a  motion  that  plaintiff 
should  elect  on  which  of  the  four  causes  of  action  she  would  proceed,  or  that 
the  complaint  be  set  aside,  was  granted  (Dunning  y.  ThomaSy  11  How.  282 ; 
and  see  Young  y.  Bdwards,  11  How.  201 ;  WhiUier  v.  BateSy  2  Abb.  477 ; 
StoMHdge  Iron  Co.  y.  MeUeny  5  How.  489 ;  Dickens  y.  K  F.  Central  B.  B.  Co. 
18  id,  228).  The  court  will  not  compel  the  plaintiff  to  elect  between  several 
'causes  of  action  properly  pleaded,  although  it  may  appear  probable  that  on 
the  trial  but  one  cause  of  action  will  t>e  presented  (BmUh  y.  Douglasy  15  Abb. 
266;  Jones  y.  Palmm-y  1  Abb.  442). 

Note  to  stibdividon  8. 

d.  The  plaintiff  may  demand  any  kind  of  relief  to  which  he  supposes  him- 
self entitled,  and  he  is  not  confined  to  one  kind  of  relie£  The  derenduit  has 
nothing  to  do  with  the  form  of  the  relief  demanded  (Hall  y.  ffally  88  How. 
97).  There  is  no  reason  against  uniting  in  one  action  claims  for  both  legal 
and  equitable  relief  (Qet^  y.  Hudson  Biver  B.B  Co,%  How.  269;  N.  T,  Ice 
Go,  y.  JTawrt  Ins.  Co.  21  How.  296 ;  Sheehan  y.  Hamiltony  8  Abb.  N.  8.  197 ; 
ihd  see  16  N.  T.  264 ;  9  How.  128 ;  8  Duer,  680 ;  5  Duer,  661) ;  provided  tncy 
are  not  inconsistent  with  each  other  (Linden  y.  jPWte,  8  Sand.  668 ;  Young  y. 
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Edviordiy  11  id,  202 ;  TruU  y.  Granger^  8  N.  Y.  115).  A  demand  of  judgment 
of  forfeiture  of  a  lease,  and  an  injunction  restraining  the  defendant  from  re- 
pairing the  demised  premises,  would  be  inconsistent  {LmdMi  t.  FriU^ 
supra)  ;  so  would  a  demand  of  payment  of  an  installment  of  purchase-money 
in  arrear,  and  a  forfeiture  of  the  contract  {Toung  t.  EdtoardSy  11  How.  202). 
And  so  would  a  demand  of  relief  and  a  demand  of  judgment  for  a  specified 
sum  {DurofU  y.  Cfardner,  10  Abb.  445).  In  some  cases  altematiye  relief  may 
be  prayed  (Linden  y.  FriU;  Taung  y.  Sdwards^  supra) ;  but  it  is  improper 
to  join  in  one  complaint  prayers  for  relief  against  the  defendant  mdiTi- 
dually  and  in  his  capacity  as  executor  (iKMaJum  y.  AUen^  1  Hilton, 
108).  An  objection  to  the  relief  should  be  taken  by  motion  {Duroht  y. 
Gardner,  10  Abb.  445;  19  How.  04;  Rieart  y.  Tovmiend,  6  How.  462; 
Mow  y.  WaUcsr,  2  Hilton,  586;  Anon.  11  Abb.  288;  and  see  8  Abb.  19; 
28  Barb.  667 ;  Bedmand  y.  Dana,  8  Bosw.  616 ;  Andrew  y.  Sehqffer,  12  How. 
448).  Although  a  complaint  which  alleged  the  taking  and  conyersion  of 
personal  property,  and  claimed  not  only  images  for  the  conyersion,  but  also 
a  redeliyery  to  the  plaintiff,  was  held  to  be  demurrable,  on  the  ground  that 
two  causes  of  action  were  improperly  joined  (Maxtoeu  y.  Famam^  7  How. 
286).  A  demand  of  reliei*  that  ^^  if  necetMry  "  the  party  should  be  relieyed, 
was  ordered  to  be  amended  by  str&ing  out  the  wonis  **  if  necessary ''  {Laimo- 
reawB  y.  Mut,  In»,  Co.  8  Duer,  680).  Where  a  complaint  asked  judgment  for 
a  sum  of  money,  and  it  appeared  that  the  relief^  if  any,  to  which  the  plaintiff 
was  entitled,  was  compelling  the  defendant  a  trustee,  to  account  for  we  trust 
fbnd,  judgment  was  jnyen  for  the  defmdant  (Bishop  y.  Bdught<m,  1  E.  D. 
Smith,  566 ;  and  see  SarU  y.  Barf>ey,  21  How.  882).  A  plaintiff  cannot  in 
one  complaint  pray  relief^  (1)  judgment  for  the  amount  clauned;  (2)  a  judicial 
determination  on  the  yaliaity  of  an  assignment  of  property,  made  by  the  de- 
fendant (Beuben$  y.  Jody  18  N.  T.  488).  Although,  where  the  defendant 
answers,  **  the  demand  of  relief  becomes  immater&l  *-  (see  §  275,  pog£) ;  yet 
where  the  relief  demanded  is  a  remedy  at  law  only,  as  the  recoyery  of  money, 
it  renders  equitable  relief  so  far  inconsistent  with  the  case  made  by  the  com- 
plaint as  to  preyent  the  plaintiff  haying  equitable  relief  (Tawls  y.  J^jmb,  1 
Kob.  87 ;  JBffdffr  y.  J&nny,  2  Bob.  65). 


Chapteb  II. 
Demurrer  and  Ansioer. 

Sectiok  148.  Defendant  to  demur  or  answer. 

144.  When  the  defendant  may  demur. 

145.  Demurrer,  what  to  specify. 

146.  How  to  proceed  if  complaint  be  amended. 

147.  Objection  not  appearing  on  complaint. 

148.  Objection,  when  waiyed. 

§  143*    Defendant  to  demur  or  answer. 

The  only  pleading  on  the  part  of  the  defendant  is  either  a  de- 
murrer or  an  answer.  It  must  be  served  within  twenty  days  after 
the  service  of  the  copy  of  the  complaint. 

a.  Time  to  ansurer. — A  defendant  cannot  regularly  answer  before  bdng 
served  with  a  copy  of  the  complaint  (Phillips  y.  Preseott,  9  How.  488).  The 
time  to  answer  or  demur  can  pnly  be  extended  by  an  order  for  that  purpose, 
or  by  consent  (MeOown  y.  Leatmwori^^  2  B.  D.  Smith,  24 ;  PlaU  y.  TwsfMend, 
8  Abb.  9).    An  order  enlaiging  the  time  to  answer  is  an  extension  of  the  time 
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to  demor  (Broadhead  y.  Broadhsad,  4  How.  808).  To  obtain  such  an  order  the 
i^Hcant  must  present  an  affidavit  of  merits,  <?r  an  affidavit  of  the  attorney  or 
coning  retained  to  defend,  that,  '*  firom  the  statement  of  the  case  in  the  action 
nude  to  him  try^  the  defendant  he  verily  believes  that  the  defendant  has  a 
food  and  substantial  defense  upon  the  merits  to  the  cause  of  action  set  forth 
in  the  complaint,  or  to  some  part  thereof"  And  if  any  extension  has  been 
gruted  by  stipulation  or  order,  that  fact  must  be  stated  in  the  affidavit  (Rule 
22).  An  order  staying  the  plaintiff  ^s  proceedings,  does  not  extend  the  time  to 
answer  {McChwn  v.  JSeaoentoorth^  2  E.  D.  8mit^  81)  ;  nor  does  an  order  for 
ptiticnlan,  with  a  stay  of  plaintiff's  proceedings  (PlaU  v.  Toymsend,  8  Abb.  9). 

<k  A  defendant,  by  accepting  an  order  or  consent  extending  his  time  to  an- 
nrer,  admits  that  the  complaint  is  in  a  form  calling  for  an  answer  or  demurrer 
{Bowman  v.  Sheldon^  6  Sand.  663)  ;  and  unless  leave  be  reserved  by  the  order 
or  consent,  he  cannot  afterwards  move  to  have  the  complaint  amended  {id.)\ 
bat  where  the  consent  reserved  leave  to  the  defendant  ^^  to  make  such  impli- 
cation SB  he  should  be  advised,"  he  may  move  to  strike  out  {Lackey  v.  Vana" 
derm,  10  How.  166).    See  in  note  to  $  160,  past, 

h.  Where  service  by  mall  may  be  made,  an  order  extending  the  time  to 
answer,  obtained  and  mailed  on  tne  last  day  of  the  time  to  answer,  is  sufficient 
to  prevent  the  plaintiff  from  regularly  entering  judgment,  as  upon  failure  to 
answer.  The  defendant  need  show  no  excuse  for  not  answering  earlier ;  and 
although  his  ol)]ect  may  be  delay,  yet  he  is  strictly  regular  in  mailing  an 
order  extending  his  time  to  answer,  on  the  day  such  time  expires  {Sehuhardt  v. 
Botk,  10  Abb  203).  If  the  plahitiff  enter  judgment  before  receiving  the 
answer,  he  should  vacate  it;  if  he  refiise  to  do  so,  the  court  will  set  it  aside 
with  costs  (id). 

e.  Where  some  of  tlie  defendants  demur  to  the  complaint,  and  the  demur- 
rer is  overruled,  "  with  liberty  to  answer  in  twenty  days  on  payment  of  costs," 
and  such  decision  on  appeal  to  the  general  term  is  affirmed,  then  conceding 
that  such  defendants  have  the  same  time  to  answer  after  the  decision  at  gene- 
ral term  which  was  given  them  by  the  order  at  special  term,  such  defendants 
must  tender  an  answer  within  twenty  days  after  such  affirmance,  although  thei 
costs  of  the  demurrer  have  not  been  taxed,  or  the  right  to  answer  is  gone 
(Ford  V.  Dacid,  1  Bosw.  669). 

d.  Time  to  answer  after  publication,  see  note  to  1 188,  after  order  to  con- 
solidate.   See  Consolidating  aeUon$. 

e.  Where  the  ansmrer  Is  to  he  serred. — And  where  the  place  for 
aerring  the  answer,  designated  in  the  summons,  was  at  the  attomey^s  office, 
195  Broadway,  and  the  attorney  resided  out  of  the  city ;  the  defendant's  at- 
torney, on  the  last  day  for  serving  the  answer,  went  to  195  Broadway,  and 
found  the  attorney's  office  closed;  he  then  tendered  the  answer  next  day,  but 
the  plaintiff's  attorney  refused  to  receive  it,  and  entered  judgment, — the  judg- 
ment was  set  aside  as  irregular,  and  it  was  held  that  the  defendant  was  not 
reqoired,  on  finding  the  office  of  the  plaintiff's  attorney  closed,  to  follow  him 
to  his  residence  to  make  the  serrice  (Lord  v.  Vandenburgh,  16  How.  868).  And 
see  in  note  to  section  411,  poU, 

/,  §ervlee  after  time  expired. — An  answer  put  in  after  the  time  to 
answer  expires,  and  before  judgment  is  entered,  but  without  any  order  per- 
mitting it  to  be  pot  in,  is  irregular  (Dudley  v.  Hubbard^  2  Code  Rep.  70 ; 
iWw-  V.  UdeU,  id.  80 ;  Jfand&oiUs  v.  Winne,  1  Code  Rep.  N.  S.  161  ]  id.  46  ; 
(PBrien  v.  Gating  id.  278 ;  JfcGhton  v.  Leawnworth,  mpra)  ;  the  plaintiff^  if  he 
intends  to  avail  himself  of  the  irregularity,  should  decline  to  receive  the 
answer,  or  return  it  within  a  reasonable  time  (i.  6.,  the  day  it  is  received  or  the 
day  after],  stating  the  irregularity  (Phillips  v.  Preseott^  9  How.  488),  and  pro- 
ceed as  tor  default  of  an  answer  (Strcut  v.  Ourran^  7  How.  86 ;  Jacob  v.  Mar- 
Mi^  6  Duer,  689).  The  person  serving  the  copy  answer  is  a  proper  person  to 
Ktum  it  by,  with  the  reasons  for  returning  it,  and  if  after  an  answer  is  so  re- 
tomed  the  defendant's  attorney  again  serve  it,  the  plaintiff's  attorney  need 
not  again  return  it,  but  may  enter  judgment  as  for  want  of  an  answer  (id.) 
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Where  a  joint  answer  of  two  defendants  was  served  after  the  time  for  answer- 
ing by  one  of  them  had  expired,  the  plaintiff's  attorney  returned  it,  and  after 
waiting  until  the  time  of  the  other  defendant  had  also  expired,  «itere<yndg- 
ment, — ^it'was  held  regular  {Jacques  y.  Qreervuxyody  1  Abb.  280).  See  Opening 
default^  in  note  to  |  246,  po$t 

a.  fiieparate  ansirerf  • — ^A  defendant,  defending  separately,  need  not 
serve  a  copy  of  his  answer  on  his  codefendant  (Bogcauus  y.  Parker ^  7  How 
807  ;  LeawU  v.  FUher,  4  Duer,  2). 

5.  Demarrer  and  answer. — A.  demurrer  is  an  answer  in  law  (i^  /.  t. 
K  T,  6  Peters,  828).  Its  province  is  to  point  out  defects  in  the  pleadmg  de- 
murred to,  so  that  they  may  be  amended  (Oooh  v.  Orauif&rd,  1  Texas,  9).  The 
answer  and  demurrer  are  different  pleadings ;  and  by  the  fact  that  they  are  on 
one  paper  and  in  form  connected,  they  do  not  lose  their  distinct  character 
(How{9rd  V.  Michigan  Southern  B,A  Ch.6  How.  207).  The  insertion  in  an  an- 
swer of  a  claim  that  the  complaint  is  insufficient,  is  a  demurrer  {Slack  v.  Healthy 
1  Abb.  887 ;  4  E.  D.  Smith,  95).  A  demurrer  and  answer  to  the  same  matter 
is  not  allowed  {Munn  v.  Bamum^  12  How.  568 ;  Spelman  v.  Welder^  5  How. 
5).  '*  To  determine  whether  a  defense  is  a  demurrer  or  an  answer,  it  is  only 
necessary  to  ascertain  whether  it  requires  that  any  facts  should  be  proved  or 
not "  {Sirtmcr  v.  Ocean  Ins,  Comp.  16  How.  428).  Where  the  defendants  in  a 
portion  of  their  answer  took  the  objection  of  a  want  of  parties, — ^held  that  it 
must  be  considered  as  a  demurrer,  and  as  they  could  not  answer  and  demur 
to  one  cause  of  action,  they  must  elect  by  which  they  would  abide  {id.) 

c.  ]>efbcU¥e  pleading;, — ^An  answer,  or  demurrer,  or  amended  answer, 
regularly  served,  and  within  the  proper  time,  so  that  the  only  question  isuj^on 
its  sufficiency,  cannot  be  disregarded  and  treated  as  a  nullity,  although  in  tact 
defective  {J^rout  v.  Curran,  7  How.  86 ;  Hartness  v.  Bennett,  8  id.  289 ;  Berg- 
man V.  EotoeU,  8  Abb.  829 ;  Coming  v.  Haightj  1  Code  R.  72 ;  Spencer  v.  Toohsr, 
12  Abb.  858 ;  Boss  v.  Langmuir,  16  Abb.  826 ;  Chadmick  v.  Snediker,  26  How. 
60). 

d.  Answer  of  married  uroman* — ^Where  a  married  woman  is 
joined  as  a  party  defendant  with  her  husband,  she  may  answer  separatelj 
from  her  husband,  without  leave  of  the  ciourt  {Ea/rley  v.  Bitter^  18  How.  147 ; 
9  Abb..400). 

§  144*     When  defendant  may  demv/r. 
The  defendant  may  demur  to  the  complaint  when  it  shall  ap- 
pear upon  the  face  thereof,  either — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  the  action ;  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue ;  or, 

3.  That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant ;  or, 

5.  That  several  causes  of  action  have  been  improperly  united ; 
or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

e.  When  a  demurrer  Is  proper. — There  are  no  causes  of  demur- 
rer other  than  those  specified  {Hairs  v.  Baker,  5  N.  T.  363 ;  Simpson  v.  Lof% 
8  How,  285 ;  Jkale  v.  Hayes,  6  Sand.  640 ;  Harper  v.  C^amftertoih,  11  Abb. 
234).  There  cannot,  therefore,  be  any  demurrer.    F(?r  irrelevancy,  redundancy, 
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or  wietrtainty  ( Wation  y.  ffunon^  1  Daer,  242 ;  Spies  y.  Acces.  Transit  Co.  5 
id.  M8 ;  Boeder  y,  Ormebyj  18  Abb.  884 ;  Seeley  y.  Bngell,  18  N.  Y.  542 ;  Bnith 
y.  ^TMiiin^,  2  Sands.  702 ;  Bieharda  y.  Mick,  17  Barb.  261 ;  Qraham  y.  Oim- 
mon,  5  Buer,  697 ;  HammoTid  y.  Hudson  Biter  Iron  and  Machine  Co.  20  Barb. 
88«;  Gheshorough  y.  K  Y.  df  Erie  B.  B.  Co.  26  «2.  9 ;  Lee  B^h  y.  Kitching, 
11  Abb.  485;  Warren  y.  Phillips,  80  Barb.  647;  Meyer  y.  Van  Collem,  28 
Barb.  280;  Wardy.  Ward.  5  Abb.  N.  B.  145).  Argumentatiteness  {Brotcn 
y.  Bichardeon,  20  N.  Y.  474 ;  ZabHsUe  v.  iS^/rcitA,  18  N.  Y.  830;  PWndJZc  v. 
Carvihers^  15  N.  Y.  481).  Defect  of  form  (BotDell  y.  Ih-aseryl  Code  Rep. 
N.  8.  270).  Duplicity  (Gooding  y.  Jft?^?M«<jr,  9  Barb.  128;  Wells  v.  Weih 
ster^  id.)  Nor  because  pleading  hypothetical  (Taylor  y.  Bichards,  9  Boaw. 
678).  Nor  because  it  appears  on  the  face  of  the  complaint  that  the  cause 
of  action  is  barred  by  lapse  of  time  (Sands  y.  St.  John,  86  Barb.  628 ;  28 
How.  140).  Nor  to  the  demand  of  judgment  (Beale  y,  ffayes,  6  Sands.  640 ; 
AndreufS  y.  Shaffer,  12  How.  443 ;  Hecher  y.  De^root  16  id.  815 ;  Lord  y.  Vree- 
land,  24  How.  816;  18  Abb.  195;  Moses  y.  Walker,  2  Hilton,  586 ;  St.  John 
y.  Pehre^  22  Barb.  871).  A  demurrer  is  only  appropriate  when  the  ground  of 
demurrer  is  apparent  on  the  face  of  the  coniplaint  (Getty  y.  Hudson  Biter  B 
B  Co.  8  How.  177 ;  Wilson  y.  Mayor  of  K  F.  6  Abb.  6 ;  4  E.  D.  Smith.  675  ; 
CW  y.  BeeJaovih,  81  Barb.  889;  Kcsnig  y.  Nott,  8  Abb.  884 ;  Depuy  y.  strong, 
4  Trans.  App.  289 ;  4  Abb.  N.  S.  840).  It  is  not  within  the  office  of  a  demurrer 
to  state  otgections  not  apparent  on  the  face  of  the  complaint,  e.  g.,  to  name 
parties  who  should  be  joined  (Coe  y.  Beehcith,  10  Abb.  296;  19  How.  899;  81 
Barb.  889).  [Such  a  demurrer  is  called  a  ^  speaking  demurrer.'^]  When  it 
appears  on  the  face  of  the  com]^laint  that  the  action  is  to  recoyer  a  debt  con- 
tracted by  partners,  and  that  it  is  brought  against  a  suryiying  partner  and 
tiie  personal  representatiyes  of  a  deceased  partner,  the  objection  that  the  par- 
ties defendant  haye  been  improperly  joined  as  defendants  can  only  be  by 
demurrer  (Higgins  y.  Freeman,  2  Duer,  650) ;  and  in  actions  sounding  in  tort, 
where  it  appears  by  the  complaint  that  all  the  proper  parties  are  not  made 
plaintifis,  the  defendant  shoi;Qd  demur.  If  he  omit  to  do  so,  the  defect  is 
waiyed,  although  the  defendant,  in  his  answer,  insists  that  the  complaint 
should  be  dismissed  for  this  defect  (Zaibrishie  y.  Smith,  18  N.  Y.  822).  Thus, 
in  an  action  by  three  partners  for  damages  caused  to  the  firm  of  four  partners 
by  a  &]8e  representation,  the  answer  ^  up  that  the  fourth  partner  should 
haye  been  made  a  party,  and  prayed  that  the  complaint  should  be  dis- 
nuased  on  account  of  nis  not  being  joined,  it  wss  held  that  the  fourth  partner 
should  haye  been  joined  as  a  party  plaintiff^  but  that  the  defect  was  waiyed 
by  the  defendant  failing  to  demur  for  defect  ofparties  (i^.)  And  to  the  like 
effect,  see  DiUaye  y.  BarJcs,  81  Barb.  182 ;  Wright  y.  Starrs,  6  Bosw.  600 ; 
Abbe  y.  Clarke,  81  Barb.  288 ;  Lems  y.  Graham,  4  Abb.  106  ;  Wright  y.  Ben- 
uett^  3  Barb.  451. 

a.  Admission  by  demurrer* — ^A  demurrer  admits  the  facts  that  are 
releyant  and  well  pleaded,  but  not  conclusions  of  law  (Hall  y.  Bartlei,  9  Barb. 
297 ;  Acome  y.  Amertceoi  Mineral  Co.  11  How.  26 ;  Bennion  y.  Davidson,  1 
Horn.  &  Hurt.  48 ;  Freeman  y.  Frank,  10  Abb.  870).  A  demurrer  remaining 
on  the  record  is  an  admission  of  the  facts  in  the  pleading  demurred  to,  not 
only  for  the  purpose  of  the  argument,  but  as  eyidence  on  the  trial  of  the  issue 
to  which  the  pleading  demurred  to  relates  (Cutler  y.  Wright,  22  N.  Y.  472). 

h.  Several  eaiues  of  demurrer. — ^It  is  supposed  that  a  defendant 
may  avign  as  many  causes  of  demurrer  as  he  thinks  fit;  and  if  one  be  sus- 
tained, uie  demurrer  will  be  allowed  (Harrison  y.  Hogg,  2  Yes.  jun.  828 ; 
Jones  y.  Frost,  8  Mod.  1)  ;  and  that  he  may  put  in  separate  demurrers  to  sep- 
arate and  distinct  parts  of  a  complaint  for  separate  and  distinct  causes ;  and 
in  such  a  case  one  demurrer  may  be  allowed,  and  another  or  others  oyemiled 
(1  Barb.  Ch.  Pr.  107). 

c  Appropriate  eause  of  demurrer  to  be  stated* — ^A  demur- 
rer fii^  if  the  appropriate  cause  of  demun*er  has  not  been  assigned  ( VQmrt 
T.  Frost,  3  Abb.  120 ;  Eoboff't  y.  Frost,  5  Duer.  672 ;  FuUon  Ftre  Ins.  Co.  y. 


206  DEMURRER  [§  144 

Baldmn,  87  K.  T.  648 ;  and  see  note  to  Bnb<L  6  of  §  144).  For  jadgment 
cannot  be  given  for  a  cause  different  to  the  one  stated  (fPiZson  t.  Mayor  of 
N.  T,  6  Abb.  6 ;  15  How.  500) ;  and  all  objections  except  those  specified  are 
deemed  to  be  waived  (liahne  v.  SUUtoeU,  15  Abb.  421 ;  NeUu  v.  nsFore^,  16 
Barb.  65 ;  LoomU  v.  Tijt^  16  Barb.  541).  Where  a  demurrer  specified  as  a 
ground  of  demurrer  that  the  complaint  did  not  state  facts  suflScient  to  con- 
stitute a  cause  of  action — among  other  things,  that  it  did  not  show  phdntifi^'s 
capacity  to  sue, — ^held,  that  although  the  complaint  not  showing  plaintiff  ^s 
capacity  to  sue  was  not  a  failure  to  state  facts  sufficient  to  constitute  a  cause 
of  action,  yet  the  objection  that  the  complaint  did  not  show  plaintiff's  capa- 
city to  sue  was  sufficiently  stated  in  the  demurrer  to  enable  me  defendant  to 
have  the  advantage  of  it  on  the  argument  (Conn,  Bank  v.  Smithy  9  Abb.  168 ; 
17  How.  487 ;  see  §.  145). 

a.  DemmTer  bad  in  part,  bad  altogether* — ^The  demurrer  must 
be  entirely  sustained  or  fall  altogether  (Fec^fodyy.  Wash,  Mut,  Itu.  (7a  20  Barb. 
842;  Coopery.  Olawm^  1  Code  Rep.  K.  8.  847;  The  Peopley.  Mayor  of  N.  7. 
17  How.  57 ;  Wait  v.  Ferguson^  14  Abb.  887).  Thus,  where  the  complaint 
contained  two  causes  of  action  of  a  class  that  admitted  their  being  united, 
but  of  one  of  which  the  court  had  no  jurisdiction,  a  demurrer  to  the  entire 
complaint,  on  the  ground  that  several  causes  of  action  were  improperly  united, 
was  overruled  {Ocok  v.  Oluue^  8  Duer,  684).  The  demurrer  should  have  been 
confined  to  the  cause  of  action  of  which  the  court  had  no  jurisdiction,  and 
should  have  been  on  the  ground  of  their  want  of  jurisdiction  (m2.)  So,  if  a 
complaint  contains  two  distinct  causes  of  action,  and  a  demurrer  to  the  whole 
complaint  be  interposed,  the  demurrer  must  be  overruled  if  eith^  of  the 
causes  of  action  alleged  is  well  pleaded  (Butler  v.  Wood^  10  How.  222 ;  Martin 
V.  MattUon^  8  Abb.  8) ;  and  if  a  complaint  state  a  cause  of  action  against  ona 
or  some  of  several  defendants,  a  joint  demurrer  by  all  the  defendants,  on  the 
ground  that  the  complaidt  does  not  state  facts  sufficient,  or  for  defect 
of  parties,  cannot  be  sustained  {^Tho  People  v.  Mayor  of  y.  T,  28  Barb.  240). 
A  aemurrer  under  the  sixth  subdivision  wiU  be  overruled,  if  on  the  facts 
stated  the  plaintiff  is  entitled  to  any  reUef  whatever,  although  not  that  de- 
manded (Stuyvemnt  v.  Mayor  of  N,  x.  11  Paige  415 ;  and  see  Emery  y,  Fease, 
20  N.  Y.  62). 

Ifote  to  nibdimnon  1. 

h,  Jiuisdletlon. — ^The  meaning  of  this  is,  that  the  person  is  not  subject 
to  the  jurisdiction  of  the  court,  not  mat  original  process  nas  been  improperly 
served  (Nones  v.  Hope  Mut,  Ins,  Go,  5  How.  96). 

Note  to  nibdUneion  2. 

c.  Oapacltjr  to  sae« — The  capacity  of  a  plaintiff  to  sue  is  independent 
of  a  cause  of  action.  The  facts  showing  the  former  are  notiacts  constituting 
the  cause  of  action  (B^h  of  Lowoille  v.  I^ioardSj  11  How.  216 ;  Vtbert  v.  Frotly 
8  Abb.  120 ;  Myera  v.  Maehado,  6  Abb.  198 ;  Hdbart  v.  Frott,  5  Duer,  672). 
Therefore,  the  objection  that  the  complaint  shows  the  plaintiff  has  not  l^al 
capacity  to  sue,  cannot  be  entertained  where  the  only  cause  of  demuirer 
stated  is  that  given  by  subd.  6  {id, ;  see  Note  to  wbd,  6, 1 144).  A  plaintiff  in 
an  action  on  a  note  has  not  legal  capacity  to  sue  when  it  appears  on  the  face 
of  the  complaint  that  the  plaintiff  holds  the  note  as  a  collatend  securi^  under 
a  trust  to  sell  it,  but  not  authorizing  the  plaintiff  to  sue  on  it  (ifeUum  v. 
Eatcn^  7  Abb.  805).  Objection  that  plaintiff,  a  foreign  executor,  should  be 
taken  by  demurrer,  that  plaintiff  has  not  capacity  to  sue  (Bobbins  v.  WelUf  18 
Abb.  191). 

Note  to  mbdwinon  8. 

d.  Action  pending. — Where  it  appears  on  the  fiice  of  the  complaint 
that  there  is  another  action  pending  between  the  same  parties  for  the  same 
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cause,  the  remedy  is  by  demnner  (Burrows  y.  Miller^  6  How.  51 ;  see  Bitihop 
T.  Bishop,  7  Rob.  195 ;  LariUard  ln$.  Co.  v.  Mefihural,  id,  809).  This  role  ap- 
plies to  ao  action  for  a  partition  {HorT^fager  v.  Eomfagefr,  6  How.  279).  See 
note  to  section  147. 

I[ifU  to  whdvnmon  4. ' 

a.  ]>efSDCt  of  parties, — ^Tbe  defect  of  parties  defendant  for  which  a 
demurrer  is  allowed,  is  a  deficiency  of  and  not  too  many  parties  {Feabody  y. 
WaOi.  Mut.  Int.  Co,  20  Barb.  842 ;  Gregory  t.  OaimUh,  12  How.  184 ;  Finch- 
noyr,  WaUaee,  1  Abb.  82;  Voorhiei  v.  Baitter,  id,  44;  Crosby  v.  Bergor,  4 
Edw.  Ch.  R  210;  ChurekiU  y.  Trapp,  8  Abb.  806 ;  D<»vy  v.  Betts,  28  How. 
896 ;  Daoy  y.  Betts,  16  Abb.  446,  note;  Bank  of  Banana  y.  Magee.  20  N.  Y. 
869;  AUen  y.  City  of  Bi^alo,  88  K  Y.  280).  The  mere  joinder  of  too  many 
dtifendants  ib  not  a  sromid  of  demurrer  by  any  one  of  them  against  whom 
the  complaint  sets  forth  a  eood  cause  of  action  (N.  F.  db  iT.  Ea/oen  B,  B, 
y.  Schuyler,  17  N.  Y.  592 ;  Manning  y.  The  StaU  of  Ifiearagua,  14  How.  517 ; 
KoUs  y.  De  L&yer,  17  Abb.  812).  To  sustain  a  demurrer  under  this  subdiyis- 
ion  (the  objection  being  the  nonjoinder  of  a  defendant),  it  must  appear  that 
the  party  demuning  has  an  interest  in  haying  such  other  party  made  a  de- 
fei^faot  (HiUman  y.  ffillman,  14  How.  460 ;  Newhould  y.  Warren,  14  Abb.  80) ; 
as  that  the  party  not  joined  is  jointiy  liable  with  the  one  sued  ( Wootier  y. 
Chamberlain^  28  Barb.  602).  Unless  it  appear  on  the  face  of  the  complaint 
that  the  omitted  defendant  is  dead,  it  mil  be  presumed  he  is  aliye^  and  a 
demurrer  is  proper  {Eaton  y.  Bcdeom,  88  How.  80) ;  the  defect,  if  not  msisted 
on  by  demurrer  or  answer,  is  remedied  by  proof  on  the  trial  (28  Barb.  602). 

5.  A  defect  of  jmrties  plaintiff  is  a  good  cause  of  demurrer  by  all  the  de- 
fendants (Broumson  y.  Qifford,  8  How.  892 ;  Wahath  y.  Handy,  24  How.  858). 
If  husband  and  wife  sue  together  for  a  cause  of  action  in  the  husband  alone, 
it  is  a  defect  of  parties  for  which  a  demurrer  will  be  sustained  ijd, ;  Bunder- 
dale  y.  Orymes,  16  How.  195 ;  and  see  Avogardo  y.  BuU,  4  E.  D.  Smith,  884 ; 
Bartote  y.  Draper,  5  Duer,  180). 

«.  Section  122  is  to  control  in  determining  whether  a  demurrer  for  defect 
of  parties  is  well  taken  {WaUaee  y.  Baton^  5  How.  99). 

d.  A  demurrer  for  non-joinder  of  parties  lies  where  the  court  cannot  de- 
termme  the  controyersy  before  it  without  prejudice  to  the  rights  of  others, 
nor  by  saying  their  rights  (  WoMaeo  y.  Eaton,  5  How.  99). 

Note  to  subdivision  5. 

0.  Improper  Joinder  of  Oaaaes  of  aetlon. — ^A  demurrer  does  not 
lie  under  this  subdiyision  for  the  defect  of  not  separately  stating  two  or 
nacre  causes  of  action,  the  causes  of  action  being  such  as  may,  if  properly 
stated,  be  united  in  one  complaint  {Bass  y.  Comstoek,  88  N.  Y.  21 ;  86  How. 
382).  Where  the  allegations  of  a  complaint  constitute  but  one  cause  of  ac- 
tion, the  fact  that  an  allegation  commences,  **  and  for  a  Airther  cause  of  action  " 
win  not  justify  a  demurrer  {HUlman  y.  EtUman,  14  How.  456),  and  allega- 
tions of  fraud  in  support  of  a  cause  of  action,  and  not  as  constituting  a  sepa- 
rate cause  of  action,  do  not  make  an  improper  joinder  of  causes  of  action 
( Camrpbea  y.  Wright,  21  How.  1 ;  see  Meyer  y.  Van  CoUem,  7  Abb.  222 ;  Dvr 
rant  y.  Gardner,  10  id.  445  and  §§  167, 172). 

f.  Where  the  complaint  discloses  a  separate  cause  of  action  against  each  de- 
fendant, but  not  a  joint  cause  of  action  a  joint  demurrer  for  misjoinder  is 
proper  {Hess  y.  Niagara  FaOs  E,  R,  Co,  29  Barb.  891 ;  see  Eldridge  y.  BeiU,  12 
How.  549 ;  PhUHps  y.  Northrup,  id,  17  :  Broumson  y.  Gifford,  8  id,  892 ;  Wood- 
bury y.  Sackrider,  2  Abb.  402 ;  but  see  GoodaU  y.  McAdam,  14  How.  885).  In 
an  action  against  husband  and  wife  for  a  tort  by  the  husband  and  also  by  the 
wife,  the  wife  may  demur  alone,  on  the  ground  that  seyeral  causes  of  action 
are  improperly  joined  {Malone  y.  StUweU,  15  Abb.  425  ;  and  see  Valentine  y. 
Lhyd,  4  Abb.  N.  S.  871,  and  GoeUt  y.  Gori,  81  Barb.  821). 
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Note  to  mbdwision  6. 

a.  No  caase  of  action. — ^It  is  entirely  optional  with  a  defendant 
whether  he  will  demur  or  not  for  the  cause  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action ;  and  his  election  not  to  avail 
himself  of  that  right  does  not  preclude  him  from  taking  advantage  of  the  de- 
fect in  the  complaint  at  any  stage  of  the  case  (Oould  v.  Glass,  19  Barb.  186 ; 
Montgomery  Go.  B'k  v.  Albany  City  B*k,  7  N.  Y.  464 ;  HigginM  v.  Freemmi,  2 
Duer,  660 ;  Budd  v.  Bingham,  18  Barb.  494 ;  Gray  v.  Palmer,  2  Rob.  500)  ;  if 
two  persons  are  made  defendants,  and  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against  one  of  them,  and  there  is  no  demur- 
rer, the  objection  may  be  made  upon  the  trial,  and  the  complaint  be  dismissed 
as  to  such  defendant  (Montgomery  Co,  B^k  v.  Albany  Co,  Bank,  supra). 

b.  Under  a  demurrer,  for  the  reason  that  the  complaint  does  not  state  facts 
sufficient,  the  defendant  cannot  object  that  there  is  an  improper  joinder  of 
parties  {Mann  v.  Marsh,  85  Barb.  68 ;  Walrath  v.  Handy,  24  How.  858;  El- 
dridge  v.  Bell,  12  How.  547),  or  that  theplaintiff  has  not  legal  capacity  to  sue 
(  Vibeft  V.  Frost,  8  Abb.  120 ;  Hobart  v.  FYost,  5  Duer,  671 ;  Phanix  B'k  v.  Bofh 
nea,  40  N.  Y.  411 ;  FulUm  Fire  Ins.  Co.  v.  Baldicin,  87  N.  Y.  648) ;  or  that  the 
court  has  no  jurisdiction  {WUson  v.  Mayor  of  N.  F.  6  Abb.  6 ;  Ebtchkiss  v. 
Siting,  86  Barb.  89) ;  or  that  the  complaint  shows  the  right  to  sue  is  in  a  third 
person  not  a  party  {Myers  v.  Maehado,  6  Abb.  198 ;  but  see  Palmier  v.  Smedley, 
id.  205 ;  Be  Witt  v.  Chandler,  11  Abb.  459) ;  or  that  the  complant  by  a  corpo- 
ration does  not  show  its  authority  to  sue  {Barikof  LowfoHle  v.  Edwards,  11  How. 
216 ;  Bank  of  Havana  y.  Wickham^  7  Abb.  134) ;  or  the  prayer  for  relief  is  too 
extensive  (The  People  v.  Mayor  of  Nl  7.  8  Abb.  19;  4  E.  D.  Smith,  706,  note; 
Lord  V.  Vreelajid,  24  How.  816;  18  Abb.  195).  The  only  question  raised  by 
a  demurrer  under  this  subdivision  is,  whether  the  plaintiff,  upon  the  facte 
stated,  is  entitled  to  the  relief  which  he  claims. 

c.  The  complaint,  to  be  overthrown  by  a  demurrer  under  this  subdivision, 
must  present  defects  so  substantial  that,  taking  all  the  facts  to  be  admitted, 
they  flimish  no  cause  of  action  whatever  {T%e  People  v.  Maffor  of  If.  T.  S 
Abb.  7),  or  no  cause  of  action  against  the  defendant  demumng  {Sinclair  v. 
Fitch,  8  £.  D.  Smith,  677  ;  Richards  v.  Ediek,  17  Barb.  260 ;  OrSiam  t.  Cam- 
man,  5  Duer,  697 ;  Hammimd  v.  Hudson  Biter  Iron  and  Machine  Co.  20  Barb. 
886 ;  Bank  qf  LowviUe  v.  Edwards,  11  How.  218 ;  HUlman  v.  HUlman^  }4  id. 
456,  and  see  Biehards  v.  Beatis,  28  Eng.  Law  and  Eq.  R.  157). 

§  14S*  (Am*d  1849.)  Demurrer  must  specify  ffrotmds.  May 
he  to  aU  or  some  causes  of  actions. 

The  demurrer  shall  distinctly  specify  the  grounds  of  objection 
to  the  complaint.  Unless  it  do  so,  it  may  be  disregarded.  It 
may  be  taken  to  the  whole  complaint,  or  to  any  of  the  alleged 
causes  of  action  stated  therein. 

d.  Oromidt  of  demurrer. — ^As  to  the  1st  and  6th  grounds  of  de- 
muirer,  given  by  section  144,  a  demurrer  stating  the  grounds  of  it,  in  the  lan- 
guage of  tiiose  subdivisions,  is  sufficient  With  respect  to  the  other  subdi- 
visions a  demurrer  under  either  of  them  should  specifically  point  out  the 
grounds  of  objection  {Skinner  v.  Stuart,  13  Abb.  457 ;  Gettyy.  Hudson  Ricer 
Ii.R  Oo.S  id.  177;  Hairey.  Baker,  5  N,  Y.  168;  Johnsony.  Wetmore,  12  Barb. 
488). 

e.  Where  the  demurrer  specifies  the  causes  of  demurrer  the  defendant  can- 
not insist  on  any  others  on  the  argument  (Nellis  v.  De  Forrest,  16  Barb.  65), 
stating  ^*  that  it  does  not  appear  that  the  plaintiff  had  any  title  to  the  note,'* 
— ^held,  not  to  sufficiently  assign  the  cause  of  demurrer  (  White  v.  Low,  7  Barb. 
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204),  and  so  merely  alleging  that  there  '^  is  a  defect  of  parties  defendant "  is  not 
speci^rii^  the  particular  defect  {Skinner  y.  Stuart,  13  Abb.  448). 

a.  Demurrer  to  i»art. — ^Where  a  demurrer  is  not  intended  to  apply  to 
the  whole  complaint,  it  should  specify  the  part  it  is  aimed  at  {Jarvisy.  Palmer, 
11  Paige,  650 ;  Stuyvesant  v.  Matfor  of  N,  Y,  id,  416 ;  Kuypera  v.  Bef,  Dutch 
Churchy  6  id,  57).  Where  a  demurrer  purported  in  its  commencement  to  be  a 
demurrer  to  the  whole  preceding  pleading,  but  in  assigning  the  grounds  of  de- 
murrer, it  distinctly  set  forth  ana  specified  the  parts  to  which  the  demurrer 
was  intended  to  apply,  the  court  of  appeals  held  tibat  it  was  properly  regarded 
as  a  demurrer  only  to  the  parts  specified,  and  not  to  the  whole  preceding 
pleading  (Matthews  y.  Beach,  8  N.  Y.  173).  There  cannot  be  a  demurrer  to 
a  portion  of  a  cause  of  action  (Lord  y.  Vreeland,  24  How.  820 ;  18  Abb.  195). 

§  14r6«  (Am'di849.)  Prwseedt^  if  oomjolaint  amended. 
If  the  complaint  be  amended,  a  copy  thereof  must  be  served 
on  the  defendant,  who  mnst  answer  it  within  twenty  days,  or  the 
plaintiff,  upon  filing  with  the  clerk  on  [due]  proof  of  the  service, 
and  of  the  defendant's  omission,  may  proceed  to  obtain  judgment, 
as  provided  by  section  246 ;  but  where  an  application  to  the  court 
for  judgment  is  necessary,  eight  days'  notice  thereof  must  be  given 
to  the  defendant. 

h.  Ansirerlng. — The  right  to  put  in  an  answer  to  an  amended  com- 
plaint is  substantia^  and  a  waiver  of  it  should  not  be  implied  (Loio  y.  Qraydoni, 
14  Abb.  444) ;  so  that,  although  a  defendant  omits  to  answer  the  original 
complaint,  and  yet,  if  the  complaint  be  amended,  he  should  have  notice  of  the 
amendment  and  an  opportuni^  to  answer  (People  y.  Woods,  2  Sand.  652). 

§  147*  Objection  not  appearing  on  comjlamt. 

When  any  of  the  matters  enumerated  in  section  144  do  not 

appear  upon  the  face  of  the  complaint,  the  objection  may  be  taken 

by  answer. 

e.  Where  a  married  woman  sues  alone  for  a  cause  of  action,  in  which  her 
husband  should  have  joined  as  plaintiff^  and  the  fisust  of  her  being  a  married 
woman  does  not  appear  on  the  face  of  the  complaint,  the  only  way  in  which 
the  defendant  can  avail  himself  of  the  defense  of  the  plaintiff's  coverture  is  to 
•et  up  her  coverture  by  answer  (DiUaye  v.  Panrks,  31  Barb.  182 ;  Scranton  v. 
FarmerB  db  Mechanic^  Bank  of  Roehe$ter^  88  Barb.  527). 

d.  Where  the  complaint  discloses  a  jomt  cause  of  action  against  the  defend- 
ant and  others  who  are  not  joined  as  defendants,  and  is  silent  as  to  whether 
the  others  are  livinff  or  dead ;  the  proper  mode  of  raising  the  objection  is  an 
answer  setting  up  mat  the  parties  not  joined  are  Uying  (BrainaTd  v.  Jones,  11 
How.  569 ;  Se^fldd  v.  Van  SyckU,  28  How.  97). 

tf.  Where  there  are  two  actions  pending  between  the  same  parties  for  the 
same  cause,  but  that  does  not  appear  on  the  face  of  the  complaint,  the  defend- 
ant, to  avail  himself  of  that  fact,  must  put  in  an  answer  of  the  other  action 
pending  (g<ynt/'gygr  v.  Homfager,  1  Code  Rep.  N,  8.  412;  6  How.  279). 

f.  When,  in  an  action  by  a  corporation  or  a  natural  person,  the  want  of 
legal  capacity  to  sue  exists,  but  mat  fact  does  not  appear  on  tne  face  of  the 
eomplaint,  the  objection  must  be  taken  by  answer  (  XJnion  Mutual  Ins,  Co,  v, 
Oegood,  1  Doer,  707 ;  Fulton  Ins.  Co.  v.  Baldwin,  87  N.  Y.  648).    See  §  148. 
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g  148*    (Am'd  1849.)     Objection^  when  deemed  waived. 

If  no  Buch  objection  be  taken  either  by  demurrer  or  answer, 
the  defendant  shall  be  deemed  to  have  waived  the  same,  excepting 
only  the  objection  to  the  jurisdiction  of  the  court,  and  tlie  objec- 
tion that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

a.  Meaning  of  seetion,— Thie  section  means  that  if  the  objection  is 
not  taken  by  demurrer,  when  that  mode  is  nroper,  or  by  answer  in  cases  where 
that  is  the  appropriate  method,  it  is  waivea  {ZabriMe  y.  8mith^  18  N.  Y.  886 ; 
and  see  Scranton  v.  Farm,  dt  Meehan.  Bank  of  Boeheiter,  88  Barb.  527 ;  Patehin 
T.  Peeky  88  N.  Y.  89).  And  when  the  objection  is  one  proper  to  be  raised  by 
'demurrer,  the  defendant  cannot  have  the  benefit  of  the  objection  by  raising 
the  objection  by  answer  (id,;  Mayhew  y.  Bobiraon^  10  How.  162;  Ijigrdhamy, 
Baldwin,  9  K.  Y.  45 ;  BaggoU  y.  Boulgen,  2  Duer,  160;  B'h  of  WatemUU  y. 
BeUser,  13  How.  270 ;  Oauett  y.  Crocker,  10  Abb.  188 ;  Bennuon  y.  Denniwn^ 
9  How.  246 ;  Depuy  y.  Strong,  4  Abb.  K.  8.  840 ;  87  N.  Y.  872). 

h.  Waiver. — ^An  objection  that  there  is  a  defect  of  parties,  not  taken  by 
demurrer  or  answer,  is  waiyed  {Fo$gaU  y.  HBrMmer  MoMtf,  Co,  12  N.  Y.  584 ; 
ZdlyrUikie  y.  Smith,  18  N.  Y.  886 ;  Wright  y.  Btom,  6  Bosw.  600 ;  DiOaye  y. 
Parks,  81  Barb.  182 ;  Lmm  y.  Graham,  4  Abb.  106 ;  Wright  y.  BenneU,  8 
Barb.  451;  Abbe  y.  Clarke,  81  Barb.  288;  Benson  y.  Paine,  2  Hilton,  552; 
ffosley  y.  Black,  26  How.  97 ;  Giraud  y.  Beach,  8  E.  D.  Smith,  387 ;  ByMe  y. 
Wood,  24  N.  Y.  607),  and  cannot  be  tdcen  for  the  fint  time  on  the  trial  (  Van 
Dmeen  y.  Towng,  29  Barb.  9 ;  Abbe  y.  Clark,  81  id.  288),  or  on  appeal  (Bidwdl  y. 
Aitor  Afut,  Ins,  Co,  16  N.  Y.  266 ;  Purchase  y.  MatUsm,  6  Daer,  588 ;  Colegrove 
y.  N,  T,  A  Harlem  R  R.  Co,  id.  882 ;  Bowd^nn  y.  Coleman,  8  Abb.  481 ;  6 
Daer,  188 ;  Bates  y.  James,  8  Duer,  45) ;  *'  or  in  any  other  mode,  or  in  any 
other  stage  of  the  cause "  (Leaoitt  y.  Fisher,  4  Duer,  28).  And  so  of  an  ob- 
jection that  seyeral  causes  of  action  are  improperly  united  (Toungs  y.  Sedey, 
12  How.  895 ;  Blossom  y.  BarreU,  87  N.  Y.  484;  WinJterson  y.  Eighth  Av.  H. 
R,  Co,  2  Hilton,  898 ;  Wright  y.  Starrs,  6  Bosw.  600 ;  B(m,nea  y.  WnUh^  id. 
621);  or  a  defense  of  coyerture  {Caetree  y.  OaveUe,  4  E.  D.  Smith,  425)  ;  or 
that  the  action  was  commenced  before  the  cause  or  action  accmed  (Smith  y. 
Holmes,  19  N.  Y.  271),  or  that  the  plaintiff  is  not  the  real  party  in  interest  (Savage 
y.  Com  Ex,  Co,  4  Bosw.  2),  or  has  not  legal  capacity  to  sue  {Mossdman  y.  Caen, 
84  Barb.  66),  or  any  defense  which  requires  to  be  specially  pleaded.  What 
objections  are  waiyed  by  not  demurring  (Tremper  y.  Conkha,  44  Barb.  456 ; 
Loesehigk  v.  Addison,  19  Abb  169 ;  Palmer  y.  Baois,  28  K.  Y.  242 ;  H^ley  y. 
Black,  28  N.  Y.  488 ;  Jferritt  y.  Walsh,  32  N.  Y.  685 ;  Donnell  y.  Walsh,  88  N. 
Y.  48 ;  Lee  y.  WUkes,  27  How.  836 ;  19  Abb.  855 ;  Secor  y.  Law,  9  Bosw.  165]l 

c  The  objection  that  necessary  parties  to  a  complete  determination  of  the 
action  are  not  joined  is  not  waiyed  by  omitting  to  raise  it  by  demurrer  or 
answer  Csee  Davis  y.  Mayor  of  New  York,  14  N.  Y.  506) ;  an  objection  that  a 
party  suing  for  himself  should  sue  on  behalf  of  himself  and  others,  is  not  a 
mere  objection  for  defect  of  parties,  and  may  be  made  for  the  first  time  on  the 
trial  (Greene  y.  Breck,  10  Abb.  48). 

d.  Not  iiralTed. — ^The  failing  to  demur  does  not  waiye  the  right  of  the 
defendant  to  object  on  the  trial  for  the  first  time,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  (Higgins  y.  Freeman^  2 
Duer,  650 ;  Montgomery  Co,  Bank  y.  AVbany  City  Bavk,  7  N.  Y.  464 ;  GcuH 
y.  Glass,  10  Barb.  186 ;  Be  Witt  y.  Chandler,  11  Abb.  459).  An  incurable  de- 
fect is  not  waiyed  by  any  pleading,  but  may  be  taken  advantage  of  whenever 
the  parties  are  before  the  court  (Sumham  y.  Be  Bevoise,  8  How.  159 ;  Budd  \, 
Bingham,  18  Barb.  494 ;  Stanna'd y.  Eytinge,  5  Rob.  100 ;  Cf(ffin  v.  Beynoids, 
87  K.  Y.  640).    Thus  the  priyilegeof  a  foreign  consul  to  be  exempt  from  the 
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jorisdiction  of  a  State  tribunal  is  not  waived  by  an  answer  to  the  nxerits 
{Vahrino  v.  Thompam,  7  N.  Y.  676;  Flynn  v.  Stoyhtan,  5  Barb.  115).  If, 
howeyer,  on  the  trial  the  defect  in  the  complaint  is  supplied  by  the  proof, 
the  objection  may  be  overruled  (Louruibury  v.  Purdy^  18  N.  Y.  521 ;  Emery  v. 
iVaw,  20  N.  Y.  64 ;  MorUm  v.  Pickering,  8  Bosw.  185). 

a.  The  objection  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitnte  a  cause  of  action  cannot  be  taken  for  the  first  time  on  appeal  {Pope  v. 
Dinmarey  8  Abb.  429 ;  Corl^  v.  WiUnn$,  6  Barb.  558 ;  contra,  see  Cole  v. 
BluiUj  2  Bosw.  125). 


Chapteb  m. 
The  Answer. 

Sbction  149.  Answer,  what  to  contain. 

150.  Counter-claim.    Several  defenses. 

151.  Demurrer  and  answer,  when  allowed. 

152.  Sham  and  irrelevant  defenses  to  be  stricken  out. 

§  149.     (Am'd  1849, 1861, 1862.)    Answer^  what  to  contain. 
The  answer  of  the  defendant  must  contain, — 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief; 

2.  A  statement  of  any  new  matter  constituting  a  defense  or 
counter-claim,  in  ordinary  and  concise  language,  without  repeti- 
tion. 

h.  Ansirer. — ^The  answer  is  not  required  to  be  entitled  in  the  action.  It 
should,  however,  show  in  what  suit  ana  for  what  defendant  it  is  put  in  (see 
1  Code  Rep.  43).  It  paust  either  controvert  a  material  allegation  of  the  com- 
plaint or  state  new  matter  constituting  a  defense  {MeEyring  v.  BuU^  16  N.  Y. 
907).  It  is  not  essential  to  its  sufficiency  that  it  constitute  a  defense  or 
counter-claim  to  the  whole  of  the  complaint  or  of  any  single  cause  of 
action.  It  is  sufficient  if  it  constitute  a  defense  or  counter-claim  to  so  much 
as  it  professes  to  answer  {id. ;  Allen  v.  Haekins,  5  Duer,  832 ;  Kneedler  v.  Stern- 
herg^  10  How.  08).  Defense  means  a  defense  as  to  part  {BruBh  v.  Prowtr,  UN. 
Y.  852).  Thus  the  partial  failure  of  the  consideration  for  which  a  note  was 
given  may  be  set  up  as  a  defuse  pro  tanto  {Gleawn  v.  Moen,  2  Duer,  640),  and 
80  in  an  action  for  rent  {Van  de  Sande  v.  HaU,  13  How.  458),  or  for  goods 
sold  (  Willie  v.  Taggard,  6  id.  435).  But  if  the  answer  profess  to  answer  an 
entire  cause  of  action  and  in  fact  only  answers  a  part,  it  is  insufficient,  and 
may  be  demurred  to  {Faster  v.  Eazen,  12  Barb.  547 ;  Betlch  v.  Barom,  13  Barb. 
806 ;  Thumb  v.  Walrath^  6  How.  196 ;  WilUs  v.  Taggard^  id.  433 ;  Niehols  v. 
Dutenburyy  2  N.  Y.  283) ;  if  the  defense  professes  to  be  part  only  of  a  cause 
of  action,  without  specifying  what  part,  it  is  sufficient  [although  indefinite] 
if  it  is  an  answer  to  any  part  {CottingJuiin  v.  The  State,  7  Blackf.  405).  The 
parts  of  the  complaint  to  which  the  answer  is  intended  to  apply,  should  be 
BO  clearly  definea  as  that  the  court,  on  looking  at  the  complaint,  can  deter- 
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mine  what  parts  are  coyered  by  it  (Dapmn  t.  Sk^iermerhomy  1  Barb.  480). 
Where,  in  an  action  for  an  assault  and  false  imprisonment,  the  answer  as- 
sumed to  be  to  the  whole  complaint,  but  justified  only  the  imprisonment,  it 
was  on  demurrer  held  bad  {Foster  t.  Bcueny  12  Barb.  647). 

a.  Several  defendants. — In  actions  against  seTeral  defendants,  it  is 
sometimes  better  that  each  defendant  answer  separately,  as  when  in  trespass 
for  executing  process,  the  officer  and  the  plaintiff  in  the  process  are  sued 
together  (see  2  Saund.  PL  &  Ey.  18,  19).  Di  an  action  against  several  ex- 
ecutors, such  of  them  as  are  first  served  with  process  are  entitled  to  answer 
for  the  estate,  and  one  answer  beine  in  it  is  irregular  for  the  other  executor 
to  answer  {SaUers  y.  Pruyn^  15  Abb.  224),  unless  he  obtain  leave  to  put  in 
a  separate  answer  (id), 

h.  Denial. — A  general  denial  is  a  denial  in  gross  of  all  the  allegations  of 
the  complaint,  and  a  specific  denial  is  a  denial  of  one  or  of  each  allegation 
separately  (Dennuan  v.  ZhTinuony  9  How.  247 ;  Seward  v.  MUfer^  6  id.  812). 
The  usual  form  of  general  denial  is,  '*  the  defendant  denies  each  and  every 
allegation  of  the  complaint "  (Kellogg  y.  Church,  4  How.  889 ;  Badde  y.  Buck- 
gamty  8  Duer,  684).  A  defendant  i^r  expressly  admitting  some  of  the  alle- 
gations of  the  complaint  may  niake  a  denial  "  of  all  the  allegations  in  the 
complaint  not  herem  before  specifically  [expressly]  admitted  "  (Partihall  v. 
TiUoUylZ  How.  7;  (T^amm  MvZ,  Im,  Co,  y.  Mcymken^  6  id.  821 ;  Sfmilh  v. 
Wd\  20  How.  158 ;  144 ;  6  t^.  148).  A  statement  that  the  defendant  denies 
all  those  allegations  which  are  contained  within  certain  specified  folios  is 

food  as  a  general  denial  (QommU  y.  Orodcer,  9  Abb.  89;  see  Jildke  y.  Eldred, 
8  How.  240).  A  denial  of  *^  each  and  ever^  material  allegation  of  the  com- 
plaint "  is  evasive,  and  obnoxious  to  a  motion  that  it  be  made  more  definite 
and  certain  (Matttaon  y.  Smithy  19  Abb.  288). 

0.  To  a  complaint  for  goods  sold,  alleging  the  sale  and  that  the  defendant 
is  funo  indebted  to  the  plaintiff  therefor,  the  defendant  answered,  admitting  the 
sale,  but  alleging  that  me  purchase  was  on  a  credit  of  six  months,  and  that 
credit  had  not  expired,— held  a  *'  special  denial  of  the  allegation,*'  that  de- 
fendant is  now  indebted  (Gilbert  y.  Cramj  12  How.  455). 

d.  Where  the  allegations  of  a  complaint  are  not  directly  denied,  but  the 
defendant  states  other  facts  inconsistent  with  those  set  forth  by  the  plaintiff, 
this  will  not  be  construed  as  a  denial ;  merely  making  a  counter-statement,  or 
giving  a  different  version  of  the  matter  from  that  contained  in  the  complaint, 
IS  not  epecifieally  denying  such  allegations  (  Wbed  y.  Whiting,  21  Barb.  190 ; 
West  V.  Am,  Ex,  B*k,  44  Barb.  176 ;  u2. ;  see  Hamilton  v.  Hough,  18  How.  14 ; 
Ides  y.  Tudoer,  5  Buer,  898 ;  Loosey  v.  Orser,  4  Bosw.  892). 

e.  Denial  of  any  knoirledge  or  information,  &e. — ^A  denial 
as  to  a  material  allegation,  or  as  to  all  the  allegations  of  a  complaint,  of  any 
knowledge  or  information  sufficient  to  form  a  belief,  forms  a  complete  issue 
(LitingstonY,  Hammer,  7  Bosw.  670 ;  Keteham  y.  Zerega,  1  E.  D.  Smith,  554). 
A  denial  of  **  any  knowledge  or  information  sufficient  to  form  a  belief  makes 
a  complete  denial;  and  the  defendant  need  not  and  should  not  add  ^'and 
therefore  he  denies  the  same  '*  (Flood  v.  Mfynolds,  18  How.  112 ;  Leach  y,  Boynr 
ton,  8  Abb.  3 ;  Townsend  v.  Flatt,  id,  825 ;  lAwngstonY.  Hammer,  7  Bosw. 670). 
Where  the  defendant  has  made  an  insufficient  allegation  of  the  want  of  any 
knowledge  or  information,  and  has  followed  such  all^ation  by  the  further 
allegation,  ^*  and  therefore  he  denies,^*  &c.,  this  further  allegation  has  bean  dis- 
reguded  (see  Chapman  y.  Palmer,  12  How.  88 ;  Edwards  v.  LerU,  8  id,  28).  A 
denial  of  knowledge,  without  adding  information,  is  not  sufficient  (Edwards  v. 
Lent,  id, ;  Heye  v.  BoUes,  88  N.  Y.  267 ;  and  see  The  People  v.  MeCwnd>er,  15 
How.  189;  Keteham  v.  Zerega,  1  E.  D.  Smith,  554) ;  nor  is  it  sufficient  for  a  de- 
fendant to  say  he  is  ignorant  of  whether  or  not  the  facts  alleged  against  him 
are  or  not  true  (Forbes  v.  Waller,  25  N.  T.  430 ;  Wood  y.  Statdies,  8  Code  Rep. 
152).  An  answer  that  the  defendant  *'is  not  informed  and  cannot  state  ^* 
whether  or  not  the  plaintiff  was  possessed,  &c.,  is  not  a  sufficient  denial  for 
any  purpose  (Eltou  v.  Markham,  20  Barb.  348).    And  so  of  an  allegation  that 
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*'  the  defendant  does  not  know  of  his  infonnation  or  otherwise,"  (Sayre  y.  Cnnh- 
in^,  7  Abb.  371).  In  general,  a  defendant  is  permitted  to  allege  that  his  de- 
nial is  on  or  according  to  his  information  and  belief  (7  Abb.  871,  note).  And 
where  an  answer  commenced,  ^'  The  defendant  verily  believes,  and  therefore 
answers  and  says,  that  the  plaintiff  is  not,"  &c.,  it  was  held  sufficient  {Davu 
T.  PoUer^  4  How.  155 ;  and  see  Ohapman  v.  Chapman^  84  How.  281).  Where 
in  an  action  on  {Promissory  notes  against  the  executrix  of  the  indorser,  she 
answered  **  that  whether  or  not  upon  the  maturity  of  the  notes  mentioned  in 
the  complaint,  the  same  were  or  either  of  them  was  duly  presented  to  the 
makers  mereof  for  payment,  and  payment  thereof  demanded  and  refused,  and 
thereupon  said  notes  duly  protested  for  non-payment,  and  notice  of  such  pre- 
sentment,  refusal  and  protest,  given  to  the  said  H  L.,  this  defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief," — ^it  was  held  insufficient 
(Young  t.  CaUett^  6  Duer,  443).  But  an  answer  is  not  frivolous  merely  because 
it  denies  the  allegations  of  the  complaint  comunctively  instead  of  disjunc- 
tively [Livingiton  v.  Hammer^  7  Bosw.  670 ;  and  see  Beaeh  v.  Ba^on»^  18  Barb. 
305J).  To  a  complaint  which  alleged  that  defendants  purchased  goods  of 
plamtifE^  and  that  to  obtain  said  goods  and  deceive  plaintiff  defendant  repre- 
sented that  he  was  in  good  circumstances  and  worth  more  than  $3,000  over 
and  above  his  debts,  and  that  such  representations  were  false,  and  were  made 
to  obtain  possession  of  the  goods,  and  to  deceive  plaintiff^  defendant  answered, 
denying  that,  to  obtain  said  goods  and  to  deceive  plaintiff  he  represented  to 
plaintiff  that  he  was  in  good  circumstances  or  that  he  was  worth  more  than 
$3,000  over  and  above  his  debts,  or  that  tiie  representations  were  false,  or  were 
made  to  obtain  said  goods,—  held  insufficient,  and  that  the  answer  left  it  un- 
certain what  defendant  meant  to  deny  {Otis  v.  Boas^  8  How.  193;  Carlnn  v. 
Oeorge^  2  Abb.  467.    See  note  to  section  165,  poiC). 

a.  HTbat  may  be  denied. — ^The  answer  may  deny  part,  or  some^  or 
one  of  the  cause  or  causes  of  action  and  leave  the  residue  unanswered  (  WiUis 
T.  Taagard,  6  How.  433;  Qenuee  Mut,  Tm,  Co.  v.  Moyfnthen^  5  ib.  822;  Snyder 
T.  WniUy  6  t&.  821) ;  or  answer  the  residue  by  new  matter  or  otherwise  (Long- . 
tD&rthg  V.  Knapp,  4  Abb.  116).    A  denial  that  plaintiff  is  entitled  to  the  sum 
of  money  demanded  is  not  a  denial  of  a  material  all^^tion  (Drake  v.  CoeJb- 
croft^  4  E.  D.  Smith,  89).    In  an  action  by  two  or  more  for  an  unlawful  taking 
of  property,  answer  that  plaintiffs  are  not  joint  owners  is  material  ( Wtdrod  v. 
Bennett^  6  Barb.  144).    In  an  action  for  detaining  personal  property,  the  value 
of  the  property  is  not  the  subject  of  an  issue  and  should  not  be  denied  (Con- 
nie V.  if(R>,  2  E.  D.  Smith,  314;  Hackett  v.  Biehards,  8  i^.  18;  McKeneie  v. 
Farrdl,  4  Bosw.  198 ;  Woodruffs.  Cooh,  25  Barb.  505).    Although  the  value  is 
alleged  in  the  complaint  and  not  denied  by  the  answer,  the  defendant  mav,  on 
the  trial,  prove  the  true  value  (ib,)    And  where  a  complaint  gives  credit  for  a 
payment  on  account,  that  is  not  a  traversable  fact  (Hodgine  v.  Mcmeoek^  14  Mees. 
d;  W.  120).    In  Orefforg  v.  Wright  (11  Abb.  417),  an  action  for  goods  sold  and 
for  aervicea, — ^held  that  an  answer  which  denied  the  value  of  the  services  raised 
a  material  issue.    An  answer  that  defendant  is  not  indebted  in  manner  and 
form  as  alleged  is  not  sufficient  (JH&rsan  v.  (holey^  1  Code  Rep.  91),  except 
that  where  the  plaintiff  states  as  his  cause  of  action  that  the  defendant  is  in- 
debted to  the  plaintiff,  instead  of  setting  forth  the  contract  on  which  the  cause 
of  action  arises,  the  defendant  may  take  issue  on  indebtedness  (Morrow  v. 
Ccugan^  8  Abb.  828 ;  Anon,  2  Code  Rep.  67).    An  allegation  in  an  answer  that 
the  defendant  never  gave  the  i>laintin  the  note  mentioned  in  the  complaint 
amounts  to  a  denial  of  the  making  the  note  and  plaintiff  *s  ownership  (Sawyer 
.T.  Warner^  15  Barb.  282).     Nor  are  allegations  of  special  damage  traversable 
{Moloney  v.  Dowe^  15  How.  265) ;  unless  the  special  damage  is  the  gist  of  the 
action,  in  which  case  they  are  traversable  (Perring  v.  Harris^  2  M.  &  Rob.  5). 
Where,  in  an  action  on  contract,  the  complaint,  in  addition  to  the  facts  nec- 
essary to  constitute  a  cause  of  action,  also  alleges  the  facts  showing  the  fiduci- 
ary capacity  of  the  defendant,  the  latter  allegations  are  not  traversable  in  the 
answer  (  Wood  v.  Eenry^  40  N.  Y.  124). 
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a.  Where  the  complaint  alleges  a  deed  and  sets  forth  its  effect,  if  the  answer 
admits  the  deed,  it  cannot  controvert  the  effect  of  the  deed  being  as  alleged 
in  the  complaint,  except  by  setting  ont  the  deed  yerbatim  (see  Diman  t. 
Dunn,  15  K.  Y.  495 ;  U:  S.  r.  Thompson^  1  Gallis,  888}. 

5.  A  fact  impUecUy'AYened  may  be  traversed  in  tne  same  manner  as  if  it 
were  expressly  averred  {JPHndle  v.  GaT%Uher%,  15  N.  Y.  439 ;  Belpnger  v.  Oraig^t, 
81  Barb.  584 ;  Lard  v.  Chalborough,  4  Sand.  696) ;  and  if  not  denied  it  is  ad- 
mitted {AnabU  V.  Steam  Engine  Co,  16  Abb.  286}.  Persons  who  make  con- 
tracts with  a  corporation  de  facto  cannot  deny  its  legal  existence  ( Whitt  v. 
Rose,  16  Abb.  66 ;  East  River  Bank  v.  Rogers,  7  Bosw.  494 ;  Afeekanice'  Building 
Aseociation  v.  Stevene,  5  Dner,  676)  So  in  an  action  by  a  foreign  corporation 
to  recover  a  sum  of  money  loaned  in  this  State,  the  defendant  is  not  at  liberty 
to  avail  himself  of  the  defense  that  the  plaintiff  was  precluded  from  the  terms 
of  its  charter  iroqpL  making  snch  loan  {l^eatn  Navigation  Co,  v.  Weed,  17  Barb. 
878). 

c.  Where  the  contract^  stated  in  the  complaint,  is  not  expressly  alleged  to 
be  in  writing,  or  sabscnbed  by  the  defendant,  but  it  is  one  which  is  not 
binding  on  the  defendant  unless  it  be  in  writing,  or  be  subscribed  by  him,  all 
th  .t  is  necessary,  in  order  to  a  complete  defense,  is  to  deny  the  existence  of 
any  contract  {Litingeton  v.  Smith,  14  How.  492 ;  Aniburger  v.  Marein^  4  E.  D. 
Smith,  898;  Champlin  v.  Parish,  11  Paige,  408;  and  see  Saight  v.  Child,  84 
Barb.  191) ;  or  a  complete  defense  may  be  set  up,  by  alleging  that  Uie  contract 
mentioned  in  the  complaint  was  not  in  writing,  or  not  subscribed^  as  the  case 
may  be,  which,  perhaps,  is  the  better  mode  of  stating  the  defense  (id.^  citing 
Cozine  v.  Graham,  2  Paige,  181 ;  Ontario  B^h.  v.  jSot,  8  id,  478 ;  Harris  v. 
Kniekerbacher,  5  Wend.  688;  2  Sto.  Eq.  PI.  |  768).  To  a  declaration  in  as- 
sumpsit the  plea  was,  that  the  promise  alleged  was  a  special  promise  to 
answer  for  the  debt  and  default  of  another,  but  there  was  no  agreement  in 
writing  stating  the  consideration,  and  that  the  promise  was  in  writing,  as 
follows :  I  agree  to  see  you  paid  within  8  months  from  date  the  51,  due  you 
from  A.,  signed,  &c. — ^held  on  demurrer  that  the  plea  was  an  answer  to  the 
action  without  stating  there  was  no  other  consideration  for  the  promise 
(Clancy  v.  Piggott,  4  N.  &  M.  496). 

d.  What  given  In  evldenee  under  a  denial. — ^Under  an  an- 
swer denying  the  allegations  of  the  complaint,  defendant  may  prove  he 
was  never  indebted  at  all,  or  that  he  owes  less  than  is  claimed,  that  the 
services  were  rendered  as  a  gratuity^  either  as  to  the  whole  or  in  part,  or  that 
plaintiff  had  himself  fixed  a  less  pnce  for  his  services  than  he  claims  to  re- 
cover {Schermerhom  v.  Van  Allen,  18  Barb.  29);  or  may  give  any  other  evi- 
dence to  disprove  the  allegations  of  the  complaint  (Andrews  v.  Bond,  16  Barb. 
688).  In  an  action  for  converting  property,  a  general  denial  puts  in  issue  the 
conversion  (Robinean  v.  Frost,  14  Barb.  586;  see  Ely  v.  Etds,  8  N.  Y.  510; 
Jacobs  V.  Remsen,  12  Abb.  890 ;  Beaty  v.  Swarthout,  82  Barb.  293).  In  an 
action  for  a  wrongful  conversion  of  property,  the  complaint  averred  that 
plaintiff  was,  at  the  time  of  the  conversion,  the  owner  and  entitled  to  the  im- 
mediate possession  of  the  property.  The  answer  denied  that  at  the  said  time 
the  plaintiff  was  the  owner  and  entitled  to  the  immediate  possession  of  said 
property, — ^held,  that  plaintiff  ^s  title  was  put  in  issue  (Davies  v.  Hoppock,  6 
Duer,  256).  In  an  action  for  trespass  upon  land,  unless  plaintifi's  title  is  put 
in  issue  by  new  matter,  it  is  to  be  taken  as  admitted,  and  the  title  is  not  put 
on  issue  by  a  general  denial  (Squires  v.  Seward,  16  How.  478;  Althotise  v. 
Rice,  4  E.  D.  Smith,  848;  see  Ferries  v.  Brown,  8  Barb.  105).  Where  the  com- 
plaint is  on  a  quantum  meruit,  not  setting  up  a  specific  contract,  in  that  case, 
under  a  general  denial,  the  defendant  may  show  that  the  work  was  unskill- 
fuUy  done,  or  worth  less  than  the  amount  claimed  (Raymond  v.  Richardson^  4 
E.  D.  Smith,  172;  Bellinger  v.  Craigue,  31  Barb.  584;  and  see  Trimble  v.  Sid- 
well,  4  E.  D.  Smith,  512 ;  but  see  Larraway  v.  Perkins,  10  N.  Y,  871).  When 
mitigating  circumstances  cannot  properly  be  set  up  in  the  answer  they  may 
be  given  in  evidence  under  a  general  denial  (Kneedler  v.  Sternberg,  10  How. 
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68:  Bvnlap  y.  Snyder^  17  Barb.  061).  To  a  complaint  on  a  promissory  note, 
which  alleged  die  making  of  the  note  by  defendant  and  the  delivery  of  it  to 
plaintiff,  the  answer  alleged  that  '*  defendant  never  gave  plaintiff  the  said 
note,'* — held  that  the  answer  was  ^'  a  denial  of  the  allegation  in  the  complaint 
that  the  defendant  made  the  note,  so  far  as  making  includes  delivery  (Kuuell 
V.  Whipple,  2  Cow.  256) ;  and  also  of  the  further  allegation  that  the  defend- 
ant delivered  the  note  to  the  plaintiff.  The  ouestion  to  be  tried  on  these 
allegations  was  whether  or  not  the  note  was  aelivered  to  the  plaintiff,  as 
alleged  by  him "  (Sawyer  v.  Wam&r,  15  Barb.  286).  Where  the  complaint 
allies  a  promise  by  defendant  to  pay  a  certain  sum  in  consideitition  of  a 
transfer  to  him  of  certain  property,  and  this  is  denied  by  the  answer,  defend- 
ant has  a  right  to  prove  any  thing  that  will  disprove  the  allegation  of  the 
complaint  (Wheeler  v.  BUHngs^  88  N.  T.  268). 

a.  Under  a  general  denial  in  an  action  for  slander,  defendant  may  give  in 
evidence  the  general  bad  character  of  plaintiff  (Anon.  8  How.  '484) ;  and  in  an 
action  for  msilicious  arrest,  a  general  denial  puts  in  issue  the  want  of  probable 
cause  (Boat  v.  Harris,  12  Abb.  446 ;  Badde  v.  Biiekg<iber,  8  Duer,  685 ;  Sifnpaon 
V.  MeArthur,  16  A'bb.  302,  note)  ;  so  in  an  action  on  the  case  for  keeping  a 
ferocious  dog  which  bit  the  plaintiff;  s&mhle  the  defendant  may,  on  a  general 
denial,  avail  himself  of  want  of  proof  that  he  knew  the  dog  was  accustomed 
to  bite  (Hbffan  v.  Sharpe,  6  Car.  &  P.  755). 

(.  An  answer  which  alleges  that  the  plaintiff  "  is  not  the  laioful  holder  and 
owner  of  the  note  '*  described  in  the  complaint  is  insufficient  to  admit  evi- 
dence that  the  plaintiff  is  not  the  owner  or  holder  (8eel&y  v.  Bngell^  17  Barb. 
590;  18  N.  Y.  542;  Brown  v.  Byehmanj  12  How.  818;  and  see  what  is  said 
Eiateh  V.  Peet,  28  Barb.  582;  not  contra  to  WhiU  v.  8penc&r,  14  N.  Y.  247;  see, 
also,  Tamuier  v.  (kuaard^  17  Abb.  187 ;  ArrangoiB  v.  Frager^  2  Hilton,  244 ; 
but  see  MeKnigU  v.  Hmt,  8  Duer,  615 ;  Hull  v.  Wheder,  7  Abb.  412 ;  Metro, 
B*k  V.  Lord,  1  Abb.  185). 

e.  What  defenses  <»iuiot  be  gfTen  in  evidence  nnder  a  gen« 
eral  denial. — Under  a  general  denial,  no  defense  which  confesses  and 
avoids  the  cause  of  action  can  be  given  in  evidence  (McKyring  v.  BuU,  16 
N.  Y.  297).  Thus  under  a  general  denial,  defendant  cannot  insist  that  plain- 
tiff is  a  married  woman  ana  has  not  legal  capacity  to  sue  (DiUaye  v.  Parka,  81 
Barb.  182 ;  (M.  Steam  Na»,  Oo.  v.  Wright,  8  Cal.  R  585) ;  nor  that  there 
is  a  defect  of  parties  plaintiff  (Mbe  v.  Clark,  81  Barb.  288) ;  nor  set  up  a 
license  to  enter  the  premises  or  another  (Haight  v.  Badgdey,  15  Barb.  409 ; 
Beatyt  v.  Swarthovt,  82  Barb. 203) ;  dischaigein  bankruptcy  (Cornell y.  Dakin, 
88  N.  Y.  258).  Usury  (Fay  v.  Orimatead,  10  Barb.  821 ;  Gould  v.  Segee,  5, 
Duer,  260) ;  payment  (Field  y.  Mayor  ofN.  F.  6  N.  Y.  180 ;  Teenier  v.  Gouin, 
5  Duer,  802) ;  part  payment  (McKyring  v.  Bu  I,  16  N.  Y.  207 ;  Groacenor  v. 
Authentic  Ins,  Co.  1  Bosw.  460) ;  coverture  (Caatree  v.  Qavelle,  4.  E.  D.  Smith, 
425);  that  the  time  for  payment  has  been  extended,  and  is  not  e^ired 
(Ntwell  V.  Salmon.%  22  Barb.  647) ;  an  award  or  a  former  recovery  for  the  same 
cause  (Brazil  v.  laham,  12  N.  Y.  17 ;  Bendricka  v.  Becker,  85  Barb.  298) ;  any 
illegality  in  the  contract  (Potta  v  Sparrow,  8  Dowl.  P.  0.  680 ;  Burnett  v. 
Qloeeop,  id.  625^ ;  nothing  which  confesses  and  avoids  the  cause  of  action 
(McKyring  v.  Bull,  16  N.  Y.  %^1) ;  the  corporate  character  of  a  domeatie  cor- 
poration plaintiff  (Bk  of  Geneaee  v.  Patehin  Bk,  18  N.  Y.  810) ;  otherwise  of 
a  foreign  corporation  (Stone  v.  Weat.  Trana.  Co.  88  N.  Y.  240 ;  Waterville 
Manu/,  Co.  v.  Byran,  14  Barb.  182)  ;  that  the  plaintiff  is  not  the  real  party  in 
interest,  temble  ( Weitervelt  v.  Alcock,  8  E.  D.  Smith,  248 ;  Jaekaon  v.  Weedon, 
1  id,  142 ;  Satage  v.  Corn  Exchange  Lis.  Co.  4  Bosw.  2) ;  that  the  cause  of  action 
had  not  accrued  before  the  commencement  of  the  action  (Smith  v.  Hohnea,  10 
N.  Y.  271).  In  an  action  by  several  plaintifb  for  an  unlawful  taking  of  prop- 
erty, a  defense  that  the  plainti&  are  not  joint  owners  (  Walrod  v.  Bennett,  6 
Barbi  144) ;  a  claim  of  recoupment  to  be  available  must  be  set  up  in  the  an- 
swer (Orane  v.  Hardman,  4  E.  D.  Smith,  448 ;  Storp  v.  Barbutt,  id.  464) ;  and 
so  must  a  defense  arising  oiit  of  the  law  prohibitingbanks  from  paying  out 
notes  not  received  at  par  (Codd  v.  BathbonSj  10  N.  i.  80).    Under  a  plea  of 
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non  est  factum  in  ah  action  of  conyenant,  neither  a  matnal  abandonment  of 
contract,  nor  non-performance  of  conditions  precedent  by  plaintiff,  can  be 
given  in  evidence  {Larraway  v.  Perkins^  10  N.  i.  871). 

a.  In  an  action  for  converting  personal  property,  a  general  denial  will  not 
uthorize  the  defendant  to  prove  a  special  property  in  the  goods ;  to  defeat 
plaintiff's  claim,  such  a  defense  must  be  specially  pleaded  (Graham  v.  Ear- 
rower ^  18  How.  144 ;  TeU  v.  Beyer ^  88  N.  T\  168 ;  and  as  to  defense  in  action 
for  false  imprisonment,  see  Brown  v.  Ohadeey^  89  Barb.  268 ;  assault  by  rail- 
road conductor,  see  Pier  v.  Finc\  29  Barb.  179). 

New  Matter, 

K  New  matter  is  that  which  admits  and  avoids  the  cause  of  action  set  np 
in  the  complaint,  and  constitutes  defense  {Gilbert  v  C7ram,  12  How.  455; 
Badde  v.  Bvchgaber,  8  Duer,  685 ;  Brazil  v.  leham,  12  N.  Y.  17 ;  Bellinger  t. 
Craigue,  81  Barb.  687 ;  Carter  v.  Koezley,  14  Abb.  147 ;  WaJarod  v.  Bennett,  6 
Barb.  144).  Except  in  actions  of  slander  and  libel,  circumstances  of  mitigation 
are  not  pleadable.  It  cannot  be  done  in  an  action  for  an  assault  and  bat- 
tery (Moore  v.  2)«wy,  87  How.  18;  Boeentlud  v.  Bru^.  1  Code  Rep.  N.  8.  228; 
and  see  Schneider  v.  Shukz,  4  Sand.  664;  Saltus  v.  JTtp,  5  Duer,  646 ;  12  How. 
848;  2  Abb.  883;  Schnaderbeek  v.  Worth,  8  Abb.  87;  EaysY.  Berryman,^ 
Bosw.  679;  Gilbert  v.  Bounds,  14  How.  46;  Lane  v.  Gilbert^  9  How.  150;  see, 
however,  Ibland  v.  Johnson,  16  Abb.  285);  nor  for  seduction  (TVaeif  v. 
Barger,  24  Barb.  614) ;  nor  for  crim.  eon.  (Harter  v.  Orill,  88  Barb.  283); 
nor  for  damages  for  killing  plaintiff's  dog  (Dunlap  v.  Snyder,  17  Barb.  561). 
Defendant  may  set  up  as  defense,  matter  which  he  has  previously  made 
the  subject  of  an  action,  and  which  action  is  pending,  ana  the  court  will 
not  oblige  him  to  elect  on  which  he  wiU  rely,  his  action  or  his  defense  {Fuller 
V.  Bead,  16  How.  236 ;  Lignot  v.  Bedding,  4  E.  D.  Smith,  286).  And  the  same 
rule  applies  to  a  set-off,  even  where  the  prior  action  has  progressed  to  a  verdict 
{Naylor  v.  Schenk,  8  E.  D.  Smith,  186). 

e.  Neir  matter  must  be  pleaded. — ^The  answer  mmt  allege  all  those 
facte  which,  when  the  cause  of  the  plaintiff  is  admitted  or  proved,  the  de- 
fendant must  prove  in  order  to  defeat  a  recovery  {Gatlin  v.  Ganter,  1  Duer, 
2QQ;AyraultY,  Chamberlain,  88  Barb.  287;  Carter  y.  Koezley,  14  Abb.  147; 
Jcteobs  V.  Bemsen  12  Abb.  890 ;  Savage  v.  Com  Ex,  Ins,  Co.  4  Bosw.  2 ;  Beatty 
V.  Swarthout,  82  Barb.  298 ;  Pier  v.  Finch,  29  Barb.  170 ;  MorrellY.  Irving  Fire 
Ins.  Co.  88  N.  Y.  429 ;  Bingeldein  v.  Third  Av.  B.  B.  Co.  9  Bosw.  79 ;  Sim- 
mons V.  I/Mo,  8  Bosw.  214 ;  Mechanics^  Ek  v.  Foster,  44  Barb.  87 ;  BapaUe  v. 
Stewart,  27  N.  Y.  880 ;  Fry  v.  Bennett,  28  N.  Y.  825 ;  Tilson  v.  Clark,  46  Barb. 
178 ;  Taylor  v.  Biehards,  9  Bosw.  680 ;  AUen  v.  Mereh.  Ins.  Co.  46  Barb.  648). 
The  words  "  must  contain"  are  imperative  (McKyring  v.  Bull,  16  N.  Y.  297), 
and  a  defendant  cannot  give  evidence  of  any  defense  of  new  matter  not  set 
up  in  his  answer  (Bi^enSorffY.  Gage.  7  Barb.  18;  Kelsey  v.  Western,  2  N.  Y. 
601 ;  K  7.  Cent.  Ins.  Co.  v.  Nat.  Pro.  Ins.  Co.  20  Barb.  468 ;  Biker  v,  Bailey^ 
16  id.  67 ;  Dewey  v.  Hoag,  id.  866  ;  Fay  v.  Grimstead,  10  id.  821 ;  An^ews  v. 
Bond,  id.  688 ;  WaltmY.  Mintum,  1  Cal.  R.  862 ;  Field  v.  Mayor  ofN.Y.6  N. 
Y.  179 ;  McKyring  v.  BvU,  16  N.  Y.  297 ;  BuekmAn  v.  Brett,  18  Abb.  119 ;  Sand- 
ford  Y.  Travers,  7  Bosw.  497 ;  Johnson  v.  Mcintosh,  81  Barb.  267 ;  Button  v. 
McCafdey,ZSB9xb.^n;  Wright  y.  DdafieU,  ^  N.  Y.  266).  Even  though 
<such  defense  appear  from  the  evidence  offered  by  the  plaintiff  in  support  of 
his  case  {Brazil  v.  Isham,  12  N.  Y.  9 ;  Paige  v.  WiUeU,  88  N.  Y.  81).  But  if 
matter  not  pleaded  or  properly  receivable  in  evidence  under  the  pleadings, 
is  in  fact  proved,  without  objection  on  the  part  of  the  plaintiff,  it  must 
be  considered  by  the  court  in  giving  judgment  {N,  T.  Cent.  Inn,  Co.  v.  Nat. 
Pro.  Ins.  Co.  14  N.  Y.  86).  And  an  answer  which  would,  if  demurred  to, 
have  been  deemed  insufficient,  may.  nevertheless,  if  issue  be  taken  on  it, 
be  sufficient  to  warrant  the  admission  of  evidence  constituting  a  defense 
(  White  V.  Spencer,  14  N.  Y.  248). 

d.  Confessing  and  avoiding, — ^In  pleading  new  matter,  a  defend- 
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ant,  in  order  to  avoid,  need  not  confess  {Taylor  y.  Richards^  9  Bosw.  679).  It 
is  sufficient  to  refer  to  the  cause  of  action  which  it  is  intended  to  answer,  as 
the  svppoted  cause  of  action  {Eaveit^ff  y.  Bussell,  10  M.  &  W.  365),  or  eyen  to 
say,  The  ntppated  cause  of  action,  if  any  sttch  there  be  (McOormick  y.  Pickering  y  4 
N.  T.  280) ;  or  to  say,  The  sum  '*  claimed  and  demanded  ^*  (Beaddirhg  y.  Eylee^  10 
Jut.  945 ;  MargetU  y.  3zy«,  4  Ad  &  £1  489 ;  and  see  Keteham  y.  Zerega,  1  E. 
D.  Smith,  560 ;  Brawn  y.  Byckman,  12  How.  813). 

0.  Prayer  for  relief. — ^The  answer  need  not  contain  any  prayer  for  le- 
M{Ghmgh  y.  Murray,  19  Abb.  97 ;  Bendit  y.  Anneeley,  43  Barb.  192).  Nor 
is  it  necessary,  after  stating  facts  which  ^ow  the  plaintiff  ought  not  to  recoyer, 
to  add  the  reasons  why  he  should  not  recoyer  (Bridge  y.  Payeony  5Sand.210). 
5.  In  an  action  to  recoyer  personal  property,  where  the  property  has  been 
taken  from  the  defendant  pursuant  to  the  chapter  for  claim  and  deliyeiy 
(§{  206-217,  po9€)y  the  defendant,  to  entitle  him  to  damages  for  such  taking, 
should  claim  them  in  and  by  his  answer  (§  261,  po9t) ;  as  a  general  rule  the 
defendant  may  recoyer  any  tpeeial  damages  without  claiming  them  in  his  ajx- 
swei (Woodruff  Y.  Cook,  25  Barb.  512). 

c  AffldaTf f  annexed  to  ansirer  denying  notice  of  non-ac- 
ceptance, d&c.,  of  bill  or  note,— <Law8  1883,  ch.  271,  f  3 ;  2  R.  8. 
283,  §  44,  <&c.)  An  affidavit  by  indorsers  denying,  according  to  their  knowl- 
edge, information,  recollection,  and  belief,  the  receipt  of  anjr  notice  of  protest, 
is  a  sofficient  denial  within  the  statute  to  preyent  a  notarial  certificate  from 
being presumptiye  eyidence  of  the  facts  stated  in  it;  and  wiU  throw  upon 
plaintiff  the  burden  of  proying  demand  and  notice  {Barker  y.  Gasddy,  16  Barb. 
177).  An  answer  yerined  as  required  by  the  code  will  not  satisfy  the  statute 
{AtmU  y.  Rock  Rioer  Valley  Union  B.  R,  Co,  5  Duer,  207 ;  BurraU  y.  Be  Qroot^ 
vl.  879;  Young  v.  Catlett,  0  id.  437 ;  Earheck  y.  Craft,  4  id.  128 ;  Lansing  y. 
C»ley,  n  Abb.  272 ;  Union  B'k  y.  Gregory,  46  Barb.  99;  GoMtry  y.  Boane,  48 
»il48). 

d.  Action  pending. — Where  there  are  two  proceedings  pending  be- 
tireea  the  same  parties  for  the  same  cause  of  action,  the  proceeding  first  com- 
menced is  a  bar  to  the  last  And  it  matters  not  that  the  prior  proceeding  is 
not  an  action,  and  was  instituted  by  the  party  who  sets  it  up  as  a  bar  {Qro3ion 
T.  Lyon,  16  Barb.  461).  An  action  is  between  the  same  parties,  although  those 
who  are  actors  in  one  action  are  defendants  in  the  other  {id,^  To  a  complaint 
on  a  promissory  note,  giyen  for  a  claim  for  work  and  materials  in  buildinff  a 
house  belonging  to  the  defendant,  it  is  a  good  defense  that  the  plaintiff,  be- 
fore he  commenced  the  action  on  the  note,  had  commenced  proceedings  under 
the  lien  law,  to  enforce  his  lien  on  account  of  the  same  work  and  materials  as 
those  for  which  the  note  was  giyen,  and  that  such  proceedings  are  still  pending 
(Ogden  y.  Bodle,  2  Duer,  611;  and  see  Milk  y.  Block,  30  Barb.  549). 

f.  An  answer  of  another  action  pending  must  allege  or  show  that  the  two 
actions  are  for  the  same  identical  cause  of  action  (jCelsey  y.  Ward,  16  Abb. 
96 ;  and  see  Saire  y.  Baker,  5  N.  Y.  357 ;  Cardier  y.  Cordier,  26  How.  187) ;  and 
between  the  same  parties  or  their  priyies  {Qaddard  y.  Benson,  15  Abb.  191) ;  an 
^legation  that  there  is  another  action  '^  now  pending  between  the  same  par- 
ties for  the  same  identical  cause  of  action  mentioned  in  the  complaint  in  this 
action,^'  is  a  sufficient  answer  ( Ward  y.  Bewey,  12  How.  196). 

/.  The  pendency  of  a  prior  suit  in  the  courts  of  the  United  States,  or  the 
courts  of  a  sister  State,  is  not  a  defense  to  an  action  in  this  State  {Cook  y. 
Litchfield,  5  Sand.  330 ;  Burrows  y .  Miller,  5  How.  51 ;  Republic  of  Mexico  y. 
Arrangois,  5  Duer,  643 ;  Williams  y.  Ayrault,  31  Barb.  364 ;  Strong  y.  Stevens, 
4  Duer,  68).  And  the  fact  that  in  such  prior  suit  an  attachment  issued  and 
property  has  been  leyied  upon  sufficient  to  satisfy  the  demand  does  not  alter 
the  role  {Heeker  y.  Mitchel,  5  Abb.  453).  But  where  a  party  is  suing  in  two 
courts  for  the  same  cause  of  action,  he  may  be  compelled  to  elect  in  which 
court  he  will  proceed  {Hammond  y.  Baler,  1  Code  Rep.  N.  8. 105 ;  see  -FVir- 
«wr»'  Loan  and  Trust  Co,  y.  Hunt,  id,  1 ;  Avhurn  City  B*k  y.  Leonard^  20  How. 
198;  The  PeapU  y.  North.  R.  R,  Co,  53  Barb.  98). 
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a,  A  defenBe  of  another  action  pending,  &c.,  may  be  defeated  by  a  subse- 
quent discontinuance  of  the  former  action  (AteriU  y.  PatUrdon^  10  N.  T.  500); 
uie  discontinuance  of  the  first  action  must  be  before  the  second  is  noticed  for 
trial  {Swart  y,  Bortit^  17  How.  71  ;  and  see  18  Barb.  183).  After  discontm- 
nance  of  the  first  action  the  defense  of  former  action  pending  will  be  struck 
out  as  false  {Clwrh  y.  Olwrk,  7  Rob.  276). 

h.  Where,  after  an  answer  of  another  action  pending,  a  judgment  is  obtained 
in  the  first  action,  the  defendant  may  obtain  leaye  to  set  up  the  fact  by  sup- 
plemental answer  {Bmdrickt  y.  Decker^  85  Barb.  208). 

t,  AAtault. — ^Where  the  answer  admitted  the  assault,  but  denied  that  it 
was  of  the  nature  or  extent  stated, — ^held  this  formed  no  issue  {Sehnaderbeek  y. 
WaHh^  8  Abb.  87;  Lane  y.  OUbert^  0  How.  150) ;  and  that  plaintiff^s  remedy 
was  to  moye  for  judgment  on  the  answer  as  firiyolous  (id). 

d.  An  alleged  assault  by  plaintiff  on  defendant  at  the  same  time  as  the  as- 
sault alleged  in  the  complamt,  cannot  bciset  up  as  a  counter-claim  (JSchnader- 
heeh  y.  Worthy  8  Abb.  87 ;  Barhyte  y.  Bughe$,  88  Barb.  820). 

e,  Dlseharir^  under  Insolvent  or  liankrapt  aet. — A  plea  of 
discharge  under  an  insolyent  act  must  distinctly  state  eyery  &ct  which  was 
necessc^  to  giye  the  discharging  officer  jurisdiction  in  the  first  instance  (Sal- 
tern  y.  Tobuu^  8  Paige,  888) ;  and  these  essential  requisites  cannot  be  bymere 
recitals  in  the  discharge  set  out  in  the  plea  (7  Johns.  75 ;  1  Cow.  816 ;  8  Wend. 
247 ;  6  id,  488) ;  and  as  to  a  discharge  under  the  late  bankrupt  act,  see  IP  Ojt- 
mick  y.  Pickering,  4  K.  T.  276 ;  Coatee  y.  Simmone,  4  Barb.  408 ;  Fox  y.  Wood- 
ruff,  9  id,  498). 

/.  Croods  sold, — ^To  a  complaint  for  goods  sold,  defendant  answered 
that  plaintiff  agreed  to  take  his  pay  in  brick  fix>m  the  yard  of  Yan  Courtland, 
that  d^endant  accordingly  purchased  a  quantity  of  brick,  for  a  sum  exceeding 
the  demand  of  plaintiff^  at  said  yard,  which  was  deliyered  "  as  directed  by  the 
plaintiff,** — ^held  the  answer  constituted  a  defense  {Lewie  y.  Acker,  11  How. 
165).  As  to  a. defense  that  the  goods  were  of  an  inferior  quality  to  those  con- 
tracted for  (see  Moffet  y.  Saekett,  18  N.  T.  522 ;  and  see  Berddl  y.  Johnetm,  18 
Barb.  559 ;  Bieme  y.  Dord,  5  N.  T.  95 ;  Hargoue  y.  Stone,  id,  72 ;  Allen  y.  Hae- 
hine,  5  Duer,  885 ;  Caetlee  y.  Woodhouee,  1  Code  Rep.  72;  Bead  y.  RandeH,  29 
N.  Y.  858;  Delano  y.  Baweon,  10  Bosw.  286;  MeCormiek  y.  Saraon,  38  How. 
190).  As  to  a  defense  of  breach  of  warranty  (see  Lemon  y.  TmU,  18  How. 
248 ,  Mondell  y.  Steele,  8  M.  &  W.  641 ;  Gillespie  y.  Torrance,  4  Bosw.  86 ;  aff 'd 
25  N.  Y.  806 ;  Nichols  y.  Bo&rum,  6  Abb.  290 ;  in  note  to  section  160,  poet), 

g,  Judgment  recovered. — ^In  an  action  against  one  of  seyeral  joint- 
contractors,  it  is  a  good  plea  that  judgment  has  al^dy  been  obtained  by  the 
plaintiff  asainst  another  joint-contractor  for  the  same  identical  debt,  although 
the  plaintiff  has  obtained  no  fruits  of  his  judgment  {King  y.  Hoar,  1  New  Pr. 
Cas.  72).  So  a  recoyery  against  one  of  two  jomt-debtors  is  a  bar  to  an  action 
against  both  {Beneon  y.  ^ine,  9  Abb.  28).  A  former  recoyeiy  in  an  action 
by  an  agent  is  a  defense  to  an  action  by  the  principal  {Kent  y.  Hudeon  E,  B, 
B,  Company,  22  Barb.  278). 

h,  Aq  answer  intended  to  raise  the  defense  that  the  cause  of  action  in  suit 
is  the  same  as  one  on  which  a  recoyery  has  already  been  had  should  in  some 
form  ayer  the  identity  of  the  causes  of  action  (8  Chit.  PI.  928 ;  Philips  y. 
Beridc,  16  Johns.  187;  Seeor  y.  Sturges,  16  N.  Y.  558);  and  that  the  action 
was  between  the  same  parties  or  their  priyies  {Qoddard  y.  Benson,  15  Abb. 
191). 

i.  To  constitute  a  "  recoyery  ^  which  will  be  a  defense  to  a  subsequent  ac- 
tion for  the  same  cause,  the  recoyery  must  be  by  the  judgment  of  a  court  or 
other  comx>etent  tribunal  {Gaskmam  y.  Bean,  2  Hilton,  841).  A  payment  i^er 
action  commenced  and  before  judgment  is  not  such  a  recoyery  {%d.)  See,  as 
to  judgment  in  one  action  bemg  a  bar  to  another,  CoJbum  y.  Wbodworth,  31 
Barb.  881 ;  BeUinger  y.  Craigue,  id,  584 ;  Donatan  y.  Hunt,  7  Abb.  29  ;  Dean 
y.  Kldridge,  29  How.  218;  Demarest  y.  Darg,  29  How.  266;  Siemon  y.  Sehurck, 
29  N.  Y.  598 ;  Bancroft  y.  Wintpear,  44  Barb.  209. 
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0.  Lcttve  and  license.— A  defense  of  leave  and  license  must  be  pleaded 
{SaigU  v.  Bad^dey^  15  Barb.  499;  BeaU/y  y.  SwartJumt,  82  Barb.  298) ;  it  need 
not  state  any  consideration  {Pierreporvb  y.  Barnard^  6  N.  T.  288).  Leave  and 
license  is  no  defense  to  an  action  on  a  breach  of  bond  by  a  deputy-sheriff  by 
nefflecting  to  return  a  writ,  te.  [Hart  v.  Brady ^  1  Sand.  626 ;  Thomas  v.  Hvb- 
ML,  18  Barb.  13), 

h.  Matter  oeeoning  after  aetlon  eommeneed* — ^Where  matter 
of  defense  occurs  after  the  commencement  of  the  action,  and  before  answer,  it 
may  be  set  up  by  answer  (2  Bdw.  C5h.  R.  110;  8  How.  414).  Thus,  if  inter- 
mediate the  commencement  of  the  action  and  the  time  of  putting  in  the  answer, 
the  defendant  has  satisfied  the  plaintiff  ^s  claim  [whether  it  be  on  contract  or 
tort],  he  may  set  up  this  fact  in  his  answer,  as  a  defense  to  [the  l^irther  main- 
tenance of]  the  action  (  WiUis  v.  OMpp,  9  How.  568).  So  if  defendant  is  dis- 
charged under  an  insolvent  act  {Rrice  v.  Peters^  15  Abb.  197 ;  and  see  HarrU  v. 
SamfMnd^  18  How.  123;  WilUU  v.  Northam,  8  Bosw.  162 ;  Ashiey  v.  MurshaUy 
39  N.  T.  494,  and  Supplemental  plecuUng), 

c  Nonjoinder  of  party  defendant.— If  a  defendant  insists  that 
othere,  who  are  jointly  liable  with  him,  should  be  joined  in  the  action,  he 
most  not  only  plead  the  nonjoinder,  but  in  so  doing  must  point  out  in  his  an- 
swer all  those  who,  he  claims,  should  be  made  party  defendant  (Fowler  v. 
KenMdy^  2  Abb.  851 ;  Wigand  v.  Sichsl,  8  Eeyes,  120 ;  83  How.  174) ;  should 
allege  that  such  persons  are  alive  {Waoeter  v.  Ohamberlain,  28  Barb.  602). 
Bat  the  defect  is  cured  by  proof  on  the  trial,  without  objection,  that  the  de- 
fendant  nonjoined  is  living  (id.) ;  and  if  the  answer  states  the  residence  of 
the  party  omitted,  his  being  alive  will  be  inferred  (Taylor  y,  Meharda,  9  Bosw. 
679). 

d,  PlalpttflT  not  the  real  party  In  Interest*— To  an  action  on  a 
pomisBory  note, — ^payee  against  maker, — ^the  answer  set  up  that  '*  the  plaintiff 
is  not  the  sole  owner  and  holder  of  the  note,  but  owns  the  same  jointly  with 
one  A  G.  W.,  and  therefore  the  plaintiff  is  not  individzuUly  entitled  to  recover 
against  the  defendant," — on  motion  the  answer  was  adjudged  **  clearly  frivo- 
lous'^  (Tompkms  v.  Acer,  10  How.  809) ;  an  answer  which  stated  that  the  plain- 
tiff is  not  the  holder  or  owner  of  the  note  sued  on,  and  that  E.  F.  B.  is  the 
owner  and  party  in  interest,  was  on  demurrer  held  insufficient  (Brown  v.  Byck- 
mon,  12  id.  818 ;  contra,  see  Tamieier  v.  Oassard,  17  Abb.  187  ;  Arrangoie  v. 
Fraeer^  2  Hilton,  244).  So  an  answer  which  alleged  that  the  plaintiff  is  not 
the  real  party  in  interest  (Fbediek  v.  Oroff,  22  How.  158) ;  or  that  the  plaintiff 
''  is  not  the  Umful  holder  and  own^  of  the  note "  is  insufficient  to  admit 
evidence  that  the  plaintiff  is  not  the  '*  holder  and  owner  ^'  (8edf^  v.  Engdl,  17 
Barb.  580) ;  and  so,  to6,  an  answer  which  alleged  that  the  plaintiff  is  not  the 
real  party  in  interest  therein,  nor  is  he  an  executor  or  administrator,  or  a  trus- 
tee of  an  express  trust,  or  a  person  expressly  authorized  by  statute  to  sue  with- 
out joining  with  him  the  person  for  whose  benefit  the  suit  is  prosecuted, — 
was  on  demurrer  held  insufficient  for  not  stating  the  facts  on  which  the 
defendant  relied  to  show  that  the  plaintiff  was  not  the  real  party  in  interest 
(RumU  V.  Oh^^p,  7  Barb.  482 ;  B&ntley  v.  Jones,  4  How.  202). 

e.  Eaeape. — ^In  an  action  against  a  ^eriff  for  an  escape  founded  on  the 
statute  and  not  merely  for  damages,  the  insolvency  of  the  prisoner  is  no  de- 
fense {Bamee  v.  WiOett,  12  Abb.  &8 ;  85  Barb.  514 ;  and  see  Benick  v.  Orser, 
5  Bosw.  884 ;  McCreery  v.  WiUett,  id.  648 ;  Looeey  v.  Oreer,  id,  891). 

/.  EiieUon* — An  answer  setting  up  an  eviction  as  a  defense  must  state 
an  eviction  of  the  defendant  from  the  demised  premises,  and  the  keeping  him 
oat  of  possession  until  after  the  rent  became  due  (Vernam  v.  Smith,  15  N.  Y. 
838;  EdgerUm  v.  Page,  14  How.  116 ;  5  Abb.  1 ;  and  see  Peck  v.  HUer,  14 
How.  155;  Ckater  v.  Burr,  89  Barb.  59;  Moffat  y.  Strong,  9  Bosw.  57).  Not 
giving  possession  is  not  an  eviction  (HurUnit  v.  Post,  1  Bosw.  28).    See  Rent. 

g.  Equitable  defenses. — Under  the  head  of  equitable  defenses  are 
included  all  matters  which  woidd  have  authorized  an  application  to  the  court 
of  chancery  for  relief  aeainst  a  legal  liability,  but  which  at  law  could  not  have 
been  pleaded  in  bar  (Imson  v.  Pearee^  12  N.  Y.  166 ;  1  Abb.  108). 
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a.  A  defense  purely  equitable  may  be  interposed  to  a  cause  of  action  strictly 
legal  (Foot  y.  8pragv€^  13  How.  855  ;  Hunt  r.  Farmers*  Loan  d  Tnust  Co.  8  id, 
418;  Bwrgett  y.  Bisxll,  5  How.  192 ;  Einman  y.  Judson^  18  Barb.  629;  Wds- 
viUs  B,  B.  Co,  y  Lon^  Island  JR.  R.  Co.  48  Barb.  855).  A  defense  that  a  deed 
absolute  on  its  face  was  intended  as  a  mortgage  is  ayailable  in  any  actioii 
(Bespard  y.  WalMdge,  15  K  Y.  879). 

h.  Action  on  a  Judgment*— In  an  action  on  a  judgment  the  defendant 
can  set  up  as  a  defense  no  matter  which  existed  anterior  to  the  judgment 
{Biddle  y.  WiVdnSy  1  Peters,  686 ;  4  Abb.  298,  n.)  ;  he  may  set  up  as  a  defense 
that  the  judgment  was  obtained  by  fraud  {Dobson  y.  Pea/ree.  12  N.  Y.  166). 
The  answer  of  no  such  record  to  an  action  on  a  judgment  of  a  slitter  State, 
draws  nothing  into  issue  except  the  existence  of  the  record  (Ooodrich  y.  Jen- 
Jcins,  6  Ham.  i8).  Such  an  issue  is  for  the  court,  not  for  a  jur^  {Barker  t. 
McClure^  2  Biackf  14\  A  judgment  of  a  State  court  has  the  credit,  yalidity, 
and  effect,  in  eyery  other  State  within  the  United  States,  which  it  had  in  the 
State  where  it  was  rendered,  and  whateyer  pleas  would  be  good  to  a  snit 
thereon  in  such  State,  and  none  others,  can  be  pleaded  in  any  other  court 
within  the  United  States  (Bamptonr.  ComaUy  8  Wheat  284 ;  Mul$  y.  Buryee, 
7  Cranch,  481). 

e.  Fraud. — ^To  render  a  defetise  of  false  representations  complete,  it  must 
be  alleged  in  addition  either  that  the  defendant  was  misled  by  tne  represent- 
ations, or  that  his  belief  in  their  truth  induced  him  to  enter  into  tne  con- 
tract ( Van  de  Sonde  y.  Hall^  18  How.  458).  Where  fraud  is  set  up  as  a  de- 
fense to  an  action  on  contract,  the  defendant  must  ayer,  in  his  answer,  that  he 
has  done  all  in  his  power  to  restore  the  plaintiff  to  his  former  condition, 
otherwise  he  cannot  prove  the  fact  on  the  trial  {Detendorf  y.  Beardsley^  23 
Barb.  657).  If  one,  when  sued  for  a  breach  of  contract  to  empjoy  another, 
relies  on  the  defense  that  he  was  induced  to  make  the  contract  by  fraud  of 
the  plaintiff^  he  should  so  state  in  his  answer ;  if  be  dischai^d  the  employee 
for  improper  conduct  he  should  state  what  that  impropriety  was;  if  for  a 
failure  to  do  the  work  contracted  to  be  done,  he  should  state  in  what  particu- 
lar, and  the  work  which  he  failed  to  do  must  appear  to  be  such  as  is  required 
by  the  contract  {8ugg  y.  Blow,  17  Mo.  R  [2  Ben.J  859). 

d.  Payment. — ^The  proper  mode  for  a  defendant  to  ayail  himsdf  of  the 
presumption  of  payment  arising  from  lapse  of  time  is  a  plea  cf  payment 
{MaHin  y.  Gage,  9  N.  Y.  898 ;  N.  T.  Ltfe  Ins.  and  Trust  Co.  y.  Cotert^  6  Abb. 
N.  S.  154).  An  answer  of  payment  not  stating  when  the  payment  was  made, 
will  be  construed  as  a  payment  before  the  commencement  of  the  action  (Boyd 
y.  Weeks^  2  Denio,  822).  It  should  Btate  that  the  payment  was  (tfter  the  cause 
of  action  accrued,  but  the  day  of  payment  is  not  necessary  to  be  stated 
(Beesley  y.  Zhlley,  6  Bing.  N.  0.  87).  An  answer  of  payment  to  the  wife  of 
the  plaintiff,  and  acceptance  by  her  in  satisfaction,  must  allege  that  she  was 
authorized  by  the  plamtiff  to  receive  payment  ( QffUy  y.  Guiy^  2  Man.  Ss  G. 
172)  An  answer  that  the  defendant  ffaye  his  check  to  the  plaintiff  for  the 
amount  due,  that  the  plaintiff  retains  it,  and  it  is  still  outstanding,  does  not 
amount  to  a  payment  nor  to  any  defense,  Such  an  answer  to  constitute  a  de- 
fense should  also  allege  [that  the  check  had  been  paid,  or]  that  the  plaintiff 
had  parted  with  the  control  of  it  {Strang  y.  Stevens,  4  Duer,  668 ;  Bradford  y. 
Fox,  16  Abb.  51 ;  Hoogland  y.  Wight,  7  Bosw.  894).  The  giving  a  negotiable 
note,  and  its  acceptance  by  the  plaintiff^  although  not  payment  is  suspension 
of  the  right  to  sue  (Cellar  y.  Seixas,  4  Abb.  108). 

e.  In  an  action  against  the  maker  of  a  note,  an  answer  which  alleged  that 
the  note  was  paid  and  satisfied  to  plaintiff  by  a  third  person  for  whose  ac- 
commodation it  was  made  will  warrant  evidence  of  any  facts  amounting  to 
actual  payment  by  such  third  person  (Farmers  B*i  <if  L.  I.  y.  ShermaHy  6 
Bosw.  181). 

/.  The  answer  of  payment  does  not  admit  the  amount  due,  as  claimed,  if 
the  defendant  does  not  prove  his  plea ;  the  plaintiff  must  proye  the  amount 
due  as  on  a  judgment  for  default  of  an  answer  (5  Hill,  290). 

g.  Payment  after  action  commenced  (see  27  How.  187). 
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a.  Performance. — Under  an  avennent  of  performanee  by  a  defendant 
of  his  part  of  the  contract,  the  breach  of  which  is  alleged  as  a  cause  of  action, 
he  cannot  give  eridence  in  excuse  of  nonperformance  (Oakley  y.  Morton^  11 
N.  Y.  83 ;  OrandaU  v.  Clark,  17  Barb.  169 ;  Hosley  v.  Black,  28  N.  Y.  488).  A 
plea  in  excuse  of  peiformance  may  be  pleaded  (Webb  v.  James,  8  M.  &.  W. 
645;  Clark  v.  Grandall,  27  Barb.  73 ;  O'BeiHy  v.  Mut,  Tm.  Co.  2  Abb.  N.  8, 
167);  bat  such  a  defense  cannot  be  admitted  under  a  plea  that  the  plaintiff 
was  injnred  of  his  own  wrong  (  White  y.  AnedeU,  1  M.  &  W.  850).    See  Tender. 

h.  Statute. — Where  a  statute  is  relied  upon  to  defeat  a  common-law 
right,  the  ^ts  rendering  the  statute  applicable  must  be  distinctly  alleged 
{MUler  T.  Boetder,  4  E.  D.  Smith,  234).  ^'  In  setting  up  a  defense  under  a 
public  statute,  it  is  not  necessary  that  the  pleader  should  set  forth  the  statute 
in  his  plea,  or  that  he  should  fdlege  the  existence  of  a  statute  of  which  the 
ooort  is  hound  to  take  notice  judicially.  It  is  sufficient  for  him  to  state  the 
facts  which  are  necessary  to  bring  &e  case  witliin  the  operation  of  the 
statute''  {Bogardue  v.  Trinity  Church,  4  Paige,  197). 

e,  Statute  of  llmltatlona.— An  answer  which  stated  that  plaintiff 
ought  not  to  have  his  action  a^inst  defendant,  "  because  the  cause  of  action 
mentioned  in  the  complaint  did  not  occur  to  plaintiff  at  any  time  within  six 
yean  next  before  the  commencement  of  the  action," — ^held  a  sufficient  answer 
{BeU  V.  Tatci,  88  Barb.  627).  An  answer  of  the  statute  by  an  executor  should 
not  notice  the  eighteen  months  which  by  2  R  9.  448,  §  8,  is  in  effect  added  to 
the  six  years'  limitation  (Benjamin  y.  D^  Ghroot,  1  Denio,  151). 

<{.  Tender. — As  a  general  rule,  a  tender  must  be  unconditional.  But 
negotiable  paper  is  an  exception.  The  tender  of  payment  of  a  negotiable 
note  may  be  coupled  with  tne  condition  of  its  delivery  (  Wilder  y.  8eelye,  8 
Barb.  408).  Aa  answer  of  tender  before  action  should,  besides  alleging  the 
tender  and  refusal,  also  aUege  that  the  defendant  is  still  ready,  and  that  he  has 
always  been  readj,  to  pay  (Wilder  y.  Sedye,  8  Barb.  408 ;  Koriright  v.  Cady^^JH 
Abb.  858 ;  23  Barb.  490 ;  Uvingeton  y.  Harrison,  2  E.  D.  Smith,  197 ;  Brown 
T.  Ferguson,  2  Denio,  196).  And  the  amount  tendered  must  be  brought  into 
oowt  (id.;  Simpson  y.  French,  25  How.  464 ;  Livingston  y.  Harrison,  2  E.  D. 
Smith,  157).  And  the  answer  must  allege  the  payment  into  court  (Hill  y .  Plcue, 
5  Abb.  N.  S.  18 ;  Simpson  y.  French,  25  How.  464).  The  omission  by  the  de- 
fendant to  pay  into  court,  and  giye  notice  thereof^  is  an  irregularity  merely, 
and  it  is  waiyed  by  the  plaintiff  retaininff  the  answer  and  ^ing  to  tnal  with- 
out objeetioQ  (Shight  y.  Beach,  7  Abb.  "S.  S.  241).  By  brmging  money  into 
court  a  defendant  does  not  waiye  a  tender  before  action  commenced,  and 
which  he  sets  up  as  a  defense  (Wilder  y.  Seelye,  8  Barb.  408) ;  but  the  plaintiff 
is  in  any  eyent  entitled  to  the  amount  tendired  (Wood  y.  Perry,  1  Barb.  115 ; 
J^^fffw  y.  CrUlidt,  1  E.  D.  Smith,  898);  as  to  the  tender  on  note  payable  in 
specific  articles,  see  BUUngs  y.  Vanderbeek,  28  Barb.  546 ;  Simpson  y.  French, 
25  How.  464. 

s.  A  defense  of  tender  after  action  commenced,  must  state  the  amount 
tendered,  which  should  include  interest  and  costs  to  the  time  of  the  tender 
(The  People  y.  Banker,  8  How.  258) ;  and  that  amount  must  be  paid  into  court 
[id.;  and  see  2  R  &  558,  $$  20-28 ;  see  2  Hill,  588). 

/.  Evidence  of  the  waiver  of  a  tender  by  the  opposite  party  is  competent 
and  sufScient  to  support  the  ayerment  of  a  tender,  (Holmes  y.  Holmes,  9  N.  T. 
((83).  This,  howeyer,  has  relaHon  to  a  tender  forming  no  part  of  the  contract, 
And  to  cases  in  which  the  tender  is  a  substitute  allowed  by  law  for  an  actual 
perfonnanoe,  preyented  by  act  of  the  opposite  party.  But  where  a  party 
eorenants  to  make  a  tender,  an  allc^tion  of  per^rmance  of  that  coyenant 
would  not  be  sustained  by  eyidence  of  a  waiyer  (id. ;  see  Oakley  y.  Morton,  11 
N.Y.26).    Bw  Performanee. 

g.  Utonr. — ^Is  a  personal  defense,  and  is  ayailable  only  to  the  borrower  o 
^  personal  representatiyes  (Chamberlain  y.  Dempsey,  1  Trans.  Ap.  257).    A 
defense  of  usury  must  ayer  clearly  eyery  particular  necessary  to  establish  the 


222  ANSWER.  [§  149. 

nsnry  cbarg^ed,  and  most  distinctly  negative  every  snpposable  fact  which,  if 
true,  would  render  the  transaction  innocent  or  lawM  {Bnmka  y.  Van  Antfcirp, 
5  Abb.  411 ;  15  How.  29).  In  an  action  to  foreclose  a  mortgage  an  answer 
which  alleged  '*  that  the  mortgage,  although  dated  on  a  certain  day,  was  not 
executed  until  a  certain  other  day  thereafter,  and  that  it  was  to  secure  a  loan 
not  made  until  the  day  it  was  executed,  that  it  was  so  antedated  for  the  pur- 
pK>se  of  reserving  excessive  interest,  and  plaintiff  did  thereby  reserve  exces- 
sive interest,  but  the  answer  did  not  aver  that  such  excess  of  interest  waseva" 
exacted  or  paid,  nor  deny  that  the  loan  was  engaged,  and  the  money  set  apart 
by  the  lender  for  the  borrower  from  the  date  of  the  mortgage,  was  held  insuffi- 
cient as  a  defense  of  usury  {id. ;  see  Manning  v.  Tyler,  21  N.  Y.  567 ;  Cutler 
V.  Wright,  22  N.  Y.  472).  The  answer  ^ould  state  the  terms  of  the  contract 
and  the  quantum  of  the  usurious  interest  (Ghuld  v.  Homer,  12  Barb.  601 ; 
Origgs  v.  Howe,  81  Barb.  100).  But  an  answer  was  held  sufficient  which 
stated  an  agreement  to  give  more  than  legal  interest,  and  that  the  lender  de- 
ducted from  the  amount  for  which,  with  mterest,  the  note  was  made,  '*  about 
enough,  as  he  said,  to  buy  a  barrel  of  flour,  which  amount,  as  defendant  be- 
lieves, was  seven  or  eight  dollars  ^'  (Dagal  v.  Simmons,  28  N.  Y.  491). 

a.  To  predicate  the  defense  of  usury  in  the  transfer  of  a  note  to  the  plain- 
tiff, the  answer  should  show  that  the  note  sued  on  never  had  any  vabd  ex- 
istence as  a  contract,  at  the  time  it  was  discounted  by  plaintiff  (BurraU  v. 
Botoen,  12  How.  878).  It  is  not  sufficient  to  allege  that  '*  said  note  was  usuri- 
ous in  its  inception,"  and  that  the  payee  knew  it  was  *'  executed  to  sell  usuri- 
ously  above  the  rate  of  7  per  cent  per  annum  "  (Ghndd  v.  Homer,  12  Barb. 
601 ;  Curtis  v.  Hasten,  11  I^aige,  15).  Nor  would  it  be  sufficient  to  allege 
that  the  note  was  negotiated  at  a  rate  of  interest  exceeding  |7  per  annum 
upon  the  one  hundred  dollars,  and  that  the  plaintiff  took  the  said  note  at 
such  usurious  rate  of  interest  {Morris  v.  SlatUry,  6  Abb.  75).  Where  the  de- 
fendant wishes  to  set  up  the  defense  of  usuiv  upon  the  ground  that  the  secu- 
rities alleged  to  be  usurious  were  first  sold  m  another  State,  in  violation  of 
the  laws  of  that  State,  he  must  allege  what  those  laws  were  at  the  time  of 
such  a  sale,  and  the  facts  which  rendered  the  transaction  usurious  under  those 
laws  {Curtis  v.  Hasten,  11  Paige,  15 ;  CuOer  v.  Wright,  22  N.  Y.  472). 

h.  Corporations,  which  include  all  associations  and  joint«tock  companies 
having  any  of  the  powers  and  privileges  of  a  corporation  not  possessed  by 
individuals  or  partnerships,  are  forbidden  to  interpose  the  defense  of  usury 
(Laws  1850,  p.  884).  Since  that  statute  a  receiver  of  a  corporation  appointed 
under  the  statute,  '*  concerning  proceedings  against  corporations  in  equity,^ 
cannot  set  up  the  defense  of  usury  in  any  stage  of  the  cause  {Curtis  y,  LeaieUt, 
15  N.  Y.  18,  296).  The  statute  prevents  corporations  recovering  back  usuri- 
ous premiums  paid  bv  them  on  the  loan  or  forbearance  of  money  {Butter- 
worth  V.  O'Brien,  16  How.  508 ;  28  Barb.  187 ;  7  Abb.  456;  28  N.  Y.  275). 
T  he  statute  is  retrospective,  and  applies  to  foreign  corporations  {8o.  Ltfelns, 
Co,  V.  Parker,  17  N.  ¥.  51).  The  statute  applies  to  the  guarantors  of  the  con- 
tract of  a  corporation  {Bosa  v.  Butteifiela,  88  N.  Y.  665  ;  query,  overruling 
Hungerford  B'h  v.  Potsdam  B,  B  Co,  10  Abb.  24). 

c.  A  certificate  given  by  the  maker  of  a  promissory  note,  at  the  time  of 
the  making,  and  annexed  thereto,  stating  that  the  note  was  given  for  value 
and  would  be  paid  when  due,  will  estop  him  from  setting  up  the  defense  of 
usury  against  a  holder  of  said  note  for  value  {Mechanics'  Sank  of  Brooklyn  v. 
Toumsend,  29  Barb.  569 ;  Mason  v.  Anthony,  8  Eeyes,  609). 

d.  Undertakln§p. — It  is  no  defense  to  an  action  on  an  undertaking  on 
an  appeal  that  the  judgment  was  a  lien  on  real  property  sufficient  to  satisfy 
same,  or  that  execution  had  been  issued  prior  to  giving  such  undertaking, 
and  levied  on  property  sufficient  to  satisfy  same  {Heebner  v.  Tottnsend,  8  Abb. 
284). 

e.  Carrier. — ^Answer  by  carrier  of  a  contract  restricting  his  liability 
{Boswell  V.  Hudson  Biver  B.  B  Co,  10  Abb.  442). 

/.  CoTenant. — An  answer  in  action  on  a  covenant  that  defendant  has  in 
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all  things  well  and  truly  kept  and  performed  all  the  covenants  and  conditions 
in  tiie  lease  contained  is  bad  (Beaeh  v.  Barom^  13  Barb.  306).  It  should  state 
facts  showing  how  he  kept  and  performed  said  covenants  (id.) 

a.  Rent* — In  an  action  for  rent  against  a  tenant  who  has  occupied  the  de- 
mised premises,  the  defendant  cannot  claim,  in  abatement  or  extinguishment 
of  the  rent,  that  the  premises  are  unfit  for  habitation,  or  for  the  purposes  in- 
tended by  him  at  the  time  of  t^e  hiring  {Academy  of  Mudc  y.  Haekett^  2  Hil- 
ton, 218).  SembiU^  that  in  an  action  for  rent,  a  denial  of  every  allegation 
whereby  defendant  is  charged  with  liability  to  plaintiffs  for  rent  or  any  sum 
being  due  from  him  to  them,  puts  in  issue  the  allegation  that  the  rent  was, 
after  it  became  due,  duly  demanded  {Id), 

&  Specific  pcrformaiK^  of  contract* — ^Answer  in  action  for 
{EaigU  v.  ChOd,  34  Barb.  191). 

e.  Stamp* — 8embl$y  that  an  answer  that  an  instrument  is  invalid  for  want 
of  a  United  States  revenue  stamp  must  state  facts;  to  say  it  **  was  not  duly 
stamped,"  would  at  least  be  indefinite  (see  Sotodrd  v.  Smith,  4  Bing.  N.  8. 
684;  6  8c.  438).  After  an  instrument  has  been  read,  it  cannot  be  objected  to 
for  want  of  a  stamp  {Foss  v.  Wagner,  6  Ad.  &  Ell.  116). 

d,  Subrogation* — ^A  surety  sued  for  the  default  of  his  principal,  may,  by 
his  answer,  demand  to  be  subrogated  to  the  place  of  the  plaintiff  {Bani  of 
TormUo  v.  Hunter,  20  How.  393 ;  see  Lewie  v.  Palmer,  38  N.  Y.  371). 


§  ISO.  (Am'd  1849, 1862.)     Counter-clmm.    Several  defenses. 

The  connter-claim  mentioned  in  the  last  section,  must  be  one 
existing  in  favor  of  a  defendant,  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action,  and  arising 
out  of  one  of  the  following  causes  of  action : 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action ; 

2.  In  an  action  arising  on  contract,  any  other  cause  of  action 
arising  also  on  contract,  and  existing  at  the  commencement  of  the 
action. 

The  defendant  may  set  forth,  by  answer,  as  many  defenses  and 
counter-claims  as  he  may  have,  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  equitable,  or  both.  They  must 
each  be  separately  stated,  and  refer  to  the  causes  of  action  which 
they  are  intended  to  answer,  in  such  manner  that  they  may  be  in- 
telligibly distinguished. 

e.  CJonnteivelalin,  nrlieii  allowed. — ^There  can  be  no  counter- 
daim  in  an  action  for  a  tort  {Aihsne  v.  Beams,  8  Abb.  187 ;  Pattieon  v.  Rich- 
t^rde,  23  Barb.  146 ;  Schnaderbeck  v.  Worth,  8  Abb.  37 ;  JeUerman  v.  Dolan,  7 
Abb.  895,  n.  /  Chtler  v.  Bdbcoek,  7  Abb.  892,  n. ;  Domhae  v.  Hemry,  4  E.  D. 
Smith,  163 ;  Drake  v.  Coehroft,  4  E.  D.  Smith,  84 ;  Page  v.  Edgerton,  18  How. 
859 ;  Be  Leyar  v.  JGehaeU.  6  Abb.  208 ;  MeKensie  v.  FarreU,  4  Bosw.  198 ;  Bieeell 
T.  Pearee,  21  How.  130 ;  ^t^rto  v.  McGuire,  5  Duer,  660 ;  Mayor  of  Ni  Y,  v.  Pa/r- 
her  Vein  Steamship-  Co.  12  Abb.  800 ;  Murden  v.  Priment,  1  Hilton,  75 ;  Chambers 
T.  Idneis,  2  id,  591).  In  actions  not  on  contract  a  counter-claim  which 
does  not  arise  out  of  the  transaction  set  forth  in  the  complaint  as  the  founda- 
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tion  of  plaintiff^s  claim,  or  which  is  not  connected  with  the  subject  of  the  ac- 
tion,  is  madmifisible  {Henry  ▼.  Henry ^  17  Abb.  411 ;  Broun  r.  Buckingham,  11 
id,  387 ;  Xenia  Bank  v.  Lse^  7  id.  872).  A  judgment  is  a  contract ;  therefore, 
in  an  action  on  contract,  the  defendant  may  counter-claim  a  judgment  ob- 
tained in  an  action  for  a  tort  {Taylor  y.  Boot^  4  Eeyes,  885).  In  an  action  to 
compel  the  delivery  of  goods,  a  claim  by  defendants  for  the  price  of  those 
goods,  is  a  good  cause  of  counter-claim  {Thompson  y.  Keuel^  30  N.  Y.  888 ;  and 
see  McDonald  y.  Chrittie,  43  Barb.  86).  The  right  to  recover  money  lost  in 
betting  may  constitute  a  counter-claim  {JfcDougaU  y.  WaUinff,  48  Barb.  864). 
A  demand  against  the  members  of  a  corporation  cannot  be  set  off  against  a 
claim  by  the  corporation  {N,  Y.  Ice  Co.  y.  Bnmom,  8  Bosw.  688). 

a.  As  to  counter-claiming  the  liability  of  a  plaintiff  as  a  stockholder  under 
the  general  manufacturing  act  {Chambers  y.  Lems^  38  N.  Y.  454).  As  to  coun- 
ter-claim between  trustees  {Vose  y.  Galpen^  18  Abb.  96),  and  as  to  set-off  be- 
tween principal  and  agent,  see  White  y.  Jatidon,  9  Bosw.  416. 

b.  Extent  of  coanter-elatm. — The  counter-claim  is  undoubtedly 
broader  and  more  comprehensive  than  set-off  or  recoupment  {Vassar  y.  Lveing- 
stonu,  18  N.  Y.  356 ;  Be^dsley  v.  Stover^  7  How.  294).  It  embraces  botii  set-off 
and  recoupment  {Pattison  v.  Richards^  33  Barb.  146 ;  Boston  MiUs  y.  Bull,  0 
Abb.  N.  S.  319;  87  How.  399 ;  Clinton  v.  Eddy^  1  Lans.  61).  It  secures  to  the 
defendant  the  ^1  relief  which  a  separate  action  at  law,  or  a  bill  in  chancery,^ 
or  a  cross-bill,  would  have  secured  him  on  the  same  state  of  facts  {Gieason  y. 
Moeny  3  Duer,  643).  It  may  be  for  either  liquidated  or  unliquidated  damages 
{Sehubart  y.  Harteau^  84  Barb.  447),  and  for  unliquidated  damages  arising  on 
a  contract  different  fix)m  the  contract  on  which  the  action  is  brought  {lAgnoi 
v.  Bedding,  4  E.  D.  Smith,  385) ;  see,  however,  what  is  said  as  to  an  unliquid- 
ated demand  (Oummings  v.  Morris^  8  Bosw.  560).  A  counter-claim  may  be 
of  an  equitable  or  legal  defense  {HieksviUe  R.  R,  Co,  v.  Long  IsUmd  R.  R  Co. 
48  Barb.  855 ;  Currie  v.  Cotoles,  6  Bosw.  458) ;  but  it  must  be  something 
which  resists  or  modifies  the  plaintiff  ^s  claim  {Ufat,  Fire  Ins.  Co.  v.  McKay, 
31  N.  Y.  196 ;  Pattison  v.  Richards,  33  Barb.  148).  And  the  light  of  plaintiff 
to  claim  and  defendant  to  counter-claim  must  be  reciprocal  {Mayor  ofN,  F.  v. 
Parker  Vein  Steamship  Co.  13  Abb.  800 ;  31  How.  389).  For  there  can  be  no 
counter  claim  where  the  plaintiff  has  no  calm  {Bellinger  v.  Craigu^y  81  Baib. 
584).  A  counter-claim,  it  must  consist  in  a  set-off  or  claim  by  way  of  recoup- 
ment, or  be  in  some  way  connected  with  the  subject  of  the  action.  It  must 
operate  in  some  way  to  defeat,  in  whole  or  inpart,  plaintiff's  right  to  recover 
{MMoon  v.  Baker,  34  How.  833 ;  Prouty  v.  EaUm,  41  Barb.  409).  There  are 
many  causes  of  action  which  cannot  be  used  as  counter-claims  {Ives  y.  Miller, 
18  Barb.  197).  The  prohibition  (§  71)  against  bringing  suit  upon  a  judgment 
without  leave  of  the  court,  does  not  extend  to  a  counter-claim,  and  the 
defendant  may,  without  leave  of  the  court,  set  up  a  judgment  as  a  counter^ 
claim  (Wells  y.  Henshaw,  8  Bosw.  635 ;  Clark  v.  SUyry,  39  Barb.  395).  An 
action  lor  selling  pledged  stock,  without  notice  to  the  pledger,  is  in  contract, 
and  admits  of  a  set-off  {Seaman  v.  Reetoe,  15  Barb.  454). 

e.  Where  a  claim  has  been  made  the  subject  of  a  set-off  or  counter-claim 
in  one  action,  and  properly  excluded,  the  fact  that  it  was  so  set  up  does  not 
prevent  such  claim  being  the  subject  of  another  action  or  of  a  set  off  or  counter- 
claim in  another  action  {Ives  v.  Goddard,  1  Hilton,  485).  But  where  a 
defendant  set  up  a  defense  of  set-off  or  counter-claim  proper  to  be  allowed 
if  proved,  and  the  court  or  jury  pass  upon  it  and  disallow  it,  such  demand 
is  barred  {Hatch  v.  Benton,  6  Barb.  28).    See  Mill&r  v.  Freeborn,  4  Rob.  608. 

d.  The  bringing  an  action  and  recovery  of  a  judgment  on  a  promissory 
note  does  not  extinguish  the  note  as  to  any  parties  to  it  not  parties  to  the 
action ;  and  it  is  a  ^ood  subject  of  counter-claim  as  against  parties  not  parties 
to  the  action  in  which  judgment  was  obtained  upon  the  note  {KeUey  v.  Brad- 
bury, 31  Barb.  540;  see  Ives  v.  Goddard,  1  Hilton,  485;  LoweU  v.  Lane,  SS 
Barb.  392). 

e.  Where  a  claim  was  submitted  to  arbitration  and  bonds  executed  and 
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deliTered,  but  pending  the  arbitration  one  party  revoked  his  snbmission  and 
bronght  an  action  on  such  claim,  held,  mat  in  snch  action  the  defendant 
might  counter-claim  on  the  arbitration  bond  the  expenfles  of  the  arbitration 
(Oirtis  V.  Barnes,  80  Barb.  325). 

a.  Can  an  in  individual,  when  sued  by  the  State,  set  up  a  counter-claim  f 
{The  PwpU  V.  Brandreth,  8  Abb.  N.  8.  224 ;  84  How.  171). 

h.  Defendant'!  option  to  toe  or  set  np  eoanter-elalm. — 
A  defendant  is  not  bound,  when  sued  in  an  action,  to  set  up  by  way  of  counter- 
claim, any  demand  he  may  have  against  the  plaintiff  He  may  at  his  option 
prosecute  a  cross-action  for  such  demand  (Bahey  v.  Carter,  1  Duer,  667; 
Welch  V.  Eaeleton,  14  How.  97 ;  Lorraine  v.  Long,  6  Cal.  452 ;  Qillespie  y. 
Torrance,  25  N.  Y.  806  ;  Peek  v.  Minot,  4  Rob.  88.^).  It  is  no  defense,  there- 
fore, that  an  action  is  pending  by  the  defendant  against  the  plaintiff^  and  that 
if  the  plaintiff's  allegea  claim  nas  any  existence,  he  could  set  it  up  as  a  counter- 
claim in  such  action  {Lignot  v.  Bedding,  4  E.  D.  Smith,  285 ;  and  see  Barth  v. 
BuH,  17  Abb.  849;  Biemon  v.  Sehttreh,  29  N.  Y.  698).  Nor  is  the  pendency 
of  an  action  for  damages  a  bar  to  the  setting  up  of  the  same  demand  of 
dama(^  as  a  counter-clainL  in  an  action  aftertoard  brought  against  the 
piaintifr  in  the  first  action  by  the  defendant  therein  {WitUie  v.  Northern,  8 
Bosw.  162). 

e.  Where  a  defendant  sets  up  a  counter-claim  in  his  answer,  and  afterward 
eommences  a  cross-action  for  the  recovery  of  the  same  cause  of  action  as  that 
constitnting  the  coxmter-claim,  he  may  be  made  to  elect  on  which  he  will  rely, 
his  answer  or  his  cross-action  {FdhAeotti  v.  Launite,  8  Band.  743 ;  WilUie  v. 
Norihnm,  8  BosniT.  162 ;  but  see  CoUyer  v.  Collins,  17  Abb.  97 ;  Harris  v.  Sam- 
mend,  18  How.  124 ;  Wright  v.  Delq/leld,  11  How.  465). 

d,  Snfllelencj  of  ansurer  eonstltntlng  a  eonnter-elalm* — 
Where  the  defense  is  intended  as  a  counter-claim,  it  must  be  so  alleged 
{dough  T.  Murray,  19  Abb.  97).  In  the  absence  of  any  such  allegation,  a 
statement  in  an  answer  of  a  demand  against  the  plaintiff,  susceptible  of  being 
construed  either  as  a  defense  or  a  counter-claim,  will  be  regarded  as  a  defense, 
and  not  as  a  counter-claim  {Bates  y.  Bosehrans,  4  Abb.  ^,  B.  276 ;  87  K.  Y. 
409 ;  Burie  v.  Thome,  44  Barb.  868 ;  BurrdU  v.  De  Oroot,  6  Duer,  882 ;  Beers 
V.  Waterbury,  8  Bosw.  896).  In  an  action  to  recover  possession  of  a  chattel, 
where  the  plaintiff  has  had  the  chattel  delivered  to  him  under  the  proceeding 
known  as  ^  claim  and  delivery,"  an  answer  which  merelv  sets  up  a  lien  upon 
the  chattel,  and  imder  which  the  defendant  claims  to  hold  the  chattel  and 
claims  damages  for  the  taking  of  the  chattel  from  him  in  the  action,  does  not 
set  up  a  counter-claim  (Be  Leyer  v.  Miehads,  5  Abb.  208 ;  and  see  Ootler  y, 
Baheoek,  7  Abb.  892,  n.  /  BisseU  v.  Pearee,  21  How.  180 ;  McKengie  v.  Farrell,  4 
Bosw.  198;  contra,  see  Brown  v.  Buckingham,  21  How.  190;  11  Abb.  887; 
Toumeend  v.  Piatt,  8  Abb.  827).  Whether  facts  set  up  as  a  counter-claim 
constitate  an  admissible  counter-claim  can  properly  only  be  determined  on 
demurrer  or  at  the  trial  (CoUins  v.  Saau,  7  Rob.  94).  An  alle^tion  that 
the  defense  is  connected  with  the  subject-matter  of  the  plaintifrs  cause  of 
actioiL,  or  that  the  alleged  counter-claim  arose  out  of  the  ixansaction  set  forth 
in  the  complaint,  go  for  nothing  unless  sustained  by  facts  {Fdlerman  v.  Do- 
Ian,  7  Abb.  896,  note;  Broym  v.  Buckingham,  21  How,  190:  Bums  v.  Nevins, 
27  Barb.  498 ;  Lyman  v.  Neuman,  29  Barb.  162 ;  Askinsy,  Beams,  8  Abb.  184). 
One  way  of  testing  the  sufficiency  of  a  counter-claim  in  an  action  on  contract 
is  to  inquire  whether  or  not  the  facts  stated,  if  found  in  a  complaint,  would 
constitate  a  canse  of  action  on  contract  (see  Yassear  v.  Livingston,  18  N.  Y. 
252 ;  MeKeneie  v.  Farrell,  4  Bosw.  198).  If  the  facts  set  up  as  a  counter-claim 
do  not  constitute  a  counter-claim,  or  bar  a  recovery  by  the  plaintiff,  or  affect 
the  amount  of  recovery,  then  the  plaintiff  should  have  judgment,  although  not 
replied  to  {Van  Valen  v.  Lapham,  18  How.  248 ;  5  Duer,  689). 

e.  If  the  counter-claim  contain  irrelevant  or  redundant  or  indefinite  matter, 
the  remedv  is  by  motion,  not  demurrer  {Mattoon  v.  Baker,  24  How.  829 ;  C7ttr- 
rU  T.  CmDles^  6  Bosw.  458). 
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a.  Where  a  counter-claim  is  comprised  of  sereral  demands,  each  demand 
need  not  be  set  up  separately ;  the  wnole  constitute  one  counter-claim  (Banney 
y.  Smith,  6  How.  420). 

h.  A  cM^unter-elatm  mutt  be  one  exlttln^  In  lliTor  of  a  de- 
fendant, and  against  the  plaintiff  In  tbe  action. — {Merrick  y.  Gor- 
don, 20  N.  T.  98 ;  and  see  Duncan  y.  Stanton,  80  Barb.  536 ;  SchvbaH  y.  Bm'' 
teau,  Uid.Ul\  Tyler  y.  WiUU,  88  id,  828;  Chaffee  y.  Cox;  1  miton,  82; 
WiUeie  y.  Northam,  8  Bosw.  162 ;  Lowell  y.  Lane,  88  Barb.  292;  CwnmingB  y. 
Morrie,  8  Boew.  560 ;  La  Forge  y.  Baltey,  4  Abb.  397 ;  1  Bosw.  171 ;  Batit  JHoer 
Bank  y.  Rogere,  7  Bosw.  498 ;  see  also  Newell  y.  Salmone,  22  (Barb.  647). 
Where  goods  are  sold  by  one  who  is  in  &ct  a  broker,  to  a  person  not  know- 
ing or  not  haying  reason  to  know  the  seller  is  acting  as  a  broker,  the  purchaser, 
when  sued  by  the  principal  for  the  price  of  such  goods,  can  set  off  a  debt  due 
him  from  the  broker  (Bliee  y.  BUm,  7  Bosw.  889) ;  but  otherwise  where  the 
sale  is  made  by  a  broker  as  broker  {id.)  In  an  action  on  a  note  by  a  trans- 
feree or  assignee,  a  cause  of  action  existing  only  against  the  payee  cannot  be 
set  up  as  a  counter-claim,  although  tbe  plaintiff  received  the  note  fix>m  the 
payee  after  its  maturity.  But  perhaps  if  the  note  was  not  yalid  in  the  hand  of 
the  payee,  either  from  want  or  fEdlure  of  consideration,  or  otherwise ;  such  a 
counter-claim  would  be  allowed  against  one  who  took  the  note  after  its  ma- 
turity (  WUteie  y.  Northam,  8  Bosw.  102,  and  see  Cumminge  y.  Morris,  8  Bosw. 
560).  Until  a  demand  becomes  mature,  a  set-off  or  counter-claim  may  be 
defeated  be  the  assignment  by  the  opposite  party  of  his  claim,  though  the  lat- 
ter be  insolyent  andhis  demand  has  not  become  payable  when  assigned  ( Jfyeri 
y.  Dame,  22  N.  Y.  489).  Where  the  plaintiff  on  18th  October  purchased  of  8. 
a  note  of  defendants  then  oyer  due,  at  that  time  defendant  held  a  note  of  8.^a 
also  oyer  due,  and  which  on  20th  October  defendant  put  in  suit  against  S.  and 
recoyered  judgment  on  29th  October ;  defendant  had  no  notice,  of  the  por^ 
chase  of  his  note  from  S.  by  plaintiff, — held  in  an  action  on  the  note  so  pur- 
chased of  S.,  that  defendant  could  not  set  off  or  counter-claim  the  note  of  S^ 
because  it  was  merged  in  the  judgment,  and  he  could  not  set  off  or  counter- 
claim his  judgment  against  S.,  because  it  was  not  obtained  until  afterplaintifT 
purchased  the  note  in  suit  {Lowell  y.  Lane,  88  Barb.  292 ;  see  Ives  y.  Cfoddard, 
1  Hilton,  485 ;  Kdsey  y.  Bradbury,  21  Barb.  540). 

c.  Claim  matt  be  In  IbTor  of  a  defendant  and  agalnat  a  plain- 
tiff, betureen  nrlileli  plaintiff  and  defendant  a  seTeral  Judg- 
ment may  be  had. — {Dandson  y.  Remington,  12  How.  410 ;  GiUespie  Tor- 
ranee,  4  Bosw.  36 ;  Merritt  y.  Millard,  5  Bosw.  645 ;  Compton  y.  Greene^  9 
How.  228 ;  Campbell  y.  Genet,  2  Hilton,  290 ;  La  Forge  y.  Edsey,  4  Abb.  897 ; 
1  Bosw.  171).  In  an  action  by  a  wife  to  recoyer  a  debt  due  her  as  her  sepa- 
rate estate,  defendant  cannot  counter-claim  a  debt  due  him  from  the  husbuid 
of  plaintiff  {Paine  y.  Hunt,  40  Barb.  75).  In  an  action  against  seyeral  ^t- 
feaasaits  joirUly  and  sm>eraUy  liable,  any  one  of  them  may  ayail  himself  of  a 
claim  on  contract  in  his  fayor  individually  against  the  plaintiff  {Parsons  v. 
Hash,  8  How.  464 ;  Briggs  y.  Briggs,  20  Barb.  477).  But  if  the  defendants 
are  jointly  liable,  as  copartners,  one  of  them  cannot  avail  himself  of  a 
claim  on  contract  in  his  favor  individually  against  the  plaintiff  {Peahody  v. 
Bloomer,  8  Abb.  858 ;  6  Duer,  678 ;  Hid,  69;  Mott  v.  Burnett,  2  E.  D.  Smith, 
50 ;  Pinkney  y.  Keyler,  4  id.  469).  So,  a  demand  a^inst  the  several  memberB 
of  a  copartnership  is  not  available  as  a  counter-claim  in  an  action  by  a  mem- 
ber of  such  copartnership,  for  a  demand  due  him  individually  {Ives  v.  MiUer, 
19  Barb.  196).  Prior  to  the  code,  it  was  held  that,  in  an  action  by  all  the 
partners  of  a  firm,. the  defendant  mi^ht  set  off  a  debt  due  him  by  the  osten- 
sible partner  alone,  upon  the  ground  that  such  partner  had  misled  the  defen- 
dant into  the  belief  that  he  had.  no  partner.  (See  Valen  v.  Russell,  18  Barb. 
692).  In  an  action  upon  a  promissory  note  si^ed  by  two  persons,  one  as 
principal  and  the  other  as  surety,  a  set-off  of  an  mdebtedness  rrom  the  plain- 
tiff to  the  principal  may  be  allowed  {UTetbeU  v.  Salmons,  22  Barb.  647 ;  contra, 
La  Farge  v.  Edsey,  4  Abb.  897;  see  East  River  Bh  y.  Rogers,  7  Bosw.  493). 
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And  in  an  action  by  several  plafhtiffs  a  defendant  may  set  np  as  a  defense 
that  one  only  of  the  plaintifis  named  is  the  real  party  in  interest,  and  as  to 
that  one  set  up  a  counter-claim  {Cotoles  v.  CowleSy  9  How.  861).  In  an  action 
against  a  surety,  he  cannot  avail  himself  of  a  claim  in  favor  of  his  principal 
against  the  plaintiff  by  way  of  counter-claim  (La  Farge  v.  Halsey^^  Abb.  397 ; 
tionira^  NeuAl  v.  8almon$,  22  Barb.  647) ;  unless  perhaps  where  the  principal 
is  insolvent  {Ea$t  Bker  B^h  v.  Hogers,  7  Bosw.  498) ;  and  in  an  action  by  an  ex- 
ecutor on  a  cause  of  action  which  arose  after  the  death  of  the  testator,  de- 
fendant cannot  set  off  a  demand  against  the  testator,  even  though  it  e2dsted 
at  the  time  of  his  death  (Merriit  v.  Settman^  6  Barb.  880). 

a.  Tlae  eoanter^lalni  mutt.  Inter  alia,  be  an  exlstln§p  elalni 
In  lliTor  of  tlie  -defendant  at  the  commencement  of  the 
action. — {Heideiiheimer  Y,  Wilson^  81  Barb.  636);  and  this  must  appear  on 
the  ftce  of  the  answer,  or  the  answer  will  be  subject  to  demurrer  {Bice  v. 
(y  Conner^  10  Abb.  862).  Thus  where  the  defense  setting  up  the  counter- 
claim commenced  with  the  allegation  that  *'  plaintiff  U  indebted  to  defend- 
antB,**  and  concluded  "  that  said  sum  is  now  due  defendants  from  plain tiff^^^  on 
demurrer  it  was  held  insufficient  for  not  idleging  that  the  indebtedness  existed 
**  before  and  at  the  time  of  ihe  commencement  of  the  action  "  (id.)  The  alle- 
gations of  a  pleading  refer  to  the  time  it  is  verified  or  served  (see  in  note  to 
section  159,  post) ;  and  thus  where  the  alleged  counter-claim  is  a  note  made 
by  the  plaintiff  payable  to  a  third  person  and  indorsed  to  the  defendant,  the 
answer  most  allege  the  indorsement  to  have  been  made  prior  to  the  com- 
mencement of  the  action  (Van  Valen  v.  Lapham^  6  Duer,  689 ;  18  How.  240 ; 
Chamben  v.  Letm,  11  Abb.  218;  2  Hilton,  591 ;  JSiee  v.  0' Conner,  10  Abb. 
862).  Such  prior  indorsement  is  not  sufficiently  alleged  by  stating  such  note 
to  be  a  coimter-claim  and  cause  of  action  existing  against  the  plaintiff  at  and 
before  the  commencement  of  the  action  (id).  And  if  a  defendant  at  one  time 
had  a  claim  against  the  plaintiff  (the  subject  of  a  counter-claim),  and  before 
the  commencement  of  the  action  he  has  parted  with  it,  he  cannot  avail  him- 
self of  such  claim  as  a  counter-claim  (Bakmap  v.  Mclntyre,  2  Abb.  866 ;  but 
see  BMn9on  v.  Hovm^  20  N.  Y.  84). 

h.  Counter-claim  In  an  action  on  contract.— A  demand  [legal 
or  equitable]  on  contract,  on  which  the  dtfendant  at  the  time  of  the  com- 
mencement of  the  action  could  have  maintained  an  action  against  the  plaintiff^ 
is  a  counter  claim  (see  Qleason  v.  Jdoer.  2  Buer,  642 ;  Spmeer  v.  Baoeock,  22 
Barix  885 ;  Week$  v.  Fryor,  27  id.  81;  Kingston  B^i  v.  Gay,  19  id.  461 ;  NiehoU 
V.  Boerum,  6  Abb.  290;  Lemon  v.  Trull,  18  How.  248;  16  id.  676,  noU; 
Kneidler  v.  Sternberg,  10  id,  72 ;  SUliman  v.  JE^dy,  8  id.  128;  Foseoe  v.  Maison, 
7  id.  128 ;  Williams  v.  UpUm,  8  ie^.  206 ;  Lignot  v.  Redding,  4  £.  D.  Smith, 
285).  A  bank  havinff  discounted  a  customer's  note,  may  on  such  note  being 
protested,  and  on  its  holding  such  note,  set  off  such  note  against  the  custo- 
mer's deposit  {Bobinson  v.  Hovoes,  20  N.  Y.  84).  A  demand  asra^ed  to  the 
defendant  before  the  commencement  of  the  action  may  be  set  ofl^  though  he 
has  not  actually  paid  for  it,  but  only  agreed  to  pay  (Bverit  v.  Strong,  5  Hill, 
168). 

e.  fi^tatnte  Imr  to  connter-clalm. — ^The  statute  of  limitation  is  not 
a  bar  to  a  set-off  or  counter-claim,  unless  the  period  of  limitation  has  expired 
before  the  action  is  brought  (Walker  v.  Clements,  9  Eng.  L.  &  Eq.  R.  882 ; 
15  Q-  B.  1046 ;  and  see  Van  Allen  v.  Sehermerhom,  14  How.  287). 

d.  Judgment  on  a  counter-claim. — ^Where  the  defendant  estab- 
lishes a  counter-claim  exceeding  the  amount  established  as  due  the  plaintiff, 
the  court  can  award  the  defendant  judgment  for  the  difference  (Ogden  v. 
CoddingUm,  2  E.  D.  Smith,  817).    See  %  246. 

e.  Set-oflT. — The  provision  in  the  revised  statutes,  precluding  a  party 
from  any  right  of  action  on  a  claim  which  he  might  have  made  the  basis  of 
a  claim  of  set-off,  extends  only  to  such  rishts  of  action  as  were  the  subjects 
of  set-off  under  the  revised  statutes  (Welch  \.  Hazelton^  14  How.  99).  Set-off 
impli^  a  cross-demand,  and  payment  cannot  be  given  in  evidence  under 
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that  plea  (Cooper  v.  Morecruft^  1  Horn  &  Hurl.  105).  An  answer  of  eetroff 
must  allege  not  only  that  plaintiff  was  indebted,  but  that  he  still  u  indebted 
(Bendy  v.  FwM,  8  M.  &  W.  442). 

a,  Oonnter-clalm  in  aeUon  by  aMl^nee* — ^In  an  action  by  the 
assignee  of  a  claim,  a  demand  existing  prior  to  the  assignment  in  favor  of 
the  defendant  and  against  the  assignor,  is  unavaihible  as  a  counter-claim 
(J>iUaye  v.  Ifilet^  4  Abb.  S58 ;  Ferreira  v.  Depew,  id.  191;  Davidmm  y.  Remtng- 
toTi,  12  How.  810 ;  Vande  ds  Sande  y.  HaUy  18  id,  458;  Spetuier  y.  Bahcock,  22 
Barb.  827 ;  Duncan  y.  Stanton,  80  id,  586  ;  Tyler  y.  WiUi%,  88  id.  882 ;  Heidenr 
heimer  y.  WUson^  81  id,  686 ;  and  see  Crcibie  y.  Letiry^  6  Bosw.  812).  Buch  a 
demand,  set  up  as  a  defense  constituting  a  counter-claim,  needs  no  reply,  but 
may  be  demurred  to  (id,)  Such  a  demand,  although  not  available  as  a 
counter-claim,  is  a  good  defense  as  a  set-off  (Ferreira  y.  Depew,  supra ;  ZHm- 
can  y.  Canton,  80  Barb.  586 ;  Boberti  y.  White,  2  Bob.  422).  In  an  action  by 
an  assignee  of  a  demand  for  engraving  plates,  the  defendant  by  his  answer, 
denied  the  allegations  of  the  complaint,  and  as  a  further  defense  allied  that 
by  a  contract  l^tween  him  and  the  plaintiff^s  assignor,  the  plates  were  to  be 
furnished  by  a  specified  time,  and  tnat  the  assignor  made  default,  whereby 
the  defendant  sustained  damages  to  the  amount  of  the  plaintiff^s  claim, 
and  which  he  asked  to  have  set  off, — ^held,  that  this  new  matter  if  proved 
would  have  been  sufScient  to  bar  the  plaintiff's  claim,  but  that  it  did 
not  constitute  a  counter-claim  (Vaeeear  v.  Lieingeton,  18  N.  T.  252).  8o 
in  an  action  on  a  promissory  note,  indorsee  against  maker,  the  note  having 
been  indorsed  to  the  plaintiff  after  it  became  due,  the  defendant  msy 
set  off  (but  not  counter-claim)  a  demand  existing  in  his  favor,  and  a^inst  the 
plaintiff's  indorser  before  the  indorsement  of  the  note  to  the  plaintiff  ( Wolft 
y. ,  18  How.  84). 

5.  In  an  action  by  an  assignee  of  a  chose  in  action  to  entitle  a  defendant 
to  avail  himself  of  a  demand  against  the  plaintiff's  assignor  (as  a  set-off)  be 
must  show  that  such  demand  existed  in  his  favor  prior  to  his  having  notice 
of  the  assignment  to  the  plaintiff  (Solomon  v.  Shit,  8  E.  D.  Smith,  189) ;  and 
semble  such  demand  must  be  both  due  and  payable  before  notice  of  such  as- 
signment (id, ;  but  see  Filhin  y.  Ferrit,  18  Barb.  682 ;  WelU  v.  StewaH,  3  Barb. 
40;  Smith  y.  Brinkerhoff,  8  Barb.  510).  Query — might  a  demand  which  ac- 
crued to  the  defendant  after  the  assignment  to  the  plaintiff,  but  before  notice 
thereof  to  the  defendant,  be  used  as  a  counter-claim  (Solom^m  v.  Holty  supra). 
In  Martins  v.  WUlit  (2  £.  D.  Smith,  524),  an  action  by  an  assignee,— it  was 
held  that  notes  of  the  plaintiff's  assignor  not  due  and  not  in  the  possession 
of  the  defendant  at  the  time  of  the  assignment,  but  subsequently  indorsed  to 
him,  could  not  be  set  off  The  same  was  held  in  Van  Valen  y.  Lapham,  5 
Duer,  689 ;  18  How.  240 ;  and  see  United  Statee  Trtiet  Company  v.  JJorrit,  8 
Bosw.  76 ;  Butterworth  v.  Few,  15  How  545 ;  Martin  y.  Kuntmtdier,  87  N.  Y.  896. 

e,  Balldln§r  tocietjr. — ^A  stockholder  in  a  building  company  fonned 
under  laws  of  1851,  ch.  122,  who  has  made  advances  for  the  company,  may, 
when  called  on  to  respond  for  his  statutory  liability,  set  off  sucn  advances 
(Beminffton  v.  King,  11  Abb.  278). 

d.  liRndlord  and  tenant* — in  an  action  to  recoyer  possession  of  prem- 
ises for  nonpayment  of  rent  reserved  (2  R.  S.  506,  §  80),  the  tenant  may  show 
a  partial  eviction  by  way  of  counter-claim  (Blair  v.  CUuBton^  18  N.  Y.  529).  In 
an  action  by  a  lessor  for  the  rent  reserved,  the  defendant  may  recoup  damages 
sustained' by  a  breach  of  an  iooplied  covenant  for  quiet  eigoyment  (Mayor 
of  N.  T,  V.  Mabie,  18  N.  Y.  151 ;  Barger  v.  Edmonds,  4  Barb.  256 ;  MeCullngh  t. 
Cox,  6  Barb.  886).  But  iemible  not  for  a  mere  trespass  (id;  Drake  v.  Oockroft,  4 
E.  D.  Smith,  84 ;  Edgerton  v.  Page,  20  N.  Y.  281 ;  and  see  MeEensie  v.  FarreU,  i 
Bosw.  108).  A  landlord  suing  as  assignee  of  a  lease,  for  rent  accruing  subse- 
quent to  the  assignment  to  him,  is  not  liable  to  a  counter-claim  in  respect  of 
a  demand  in  favor  of  the  tenant,  which  arose  and  was  existing  prior  to  the 
assignment  to  the  plaintiff  (Peekham  y.  Lecny,  6  Duer,  494).  Semble,mtia9C- 
tiou  for  rent,  the  tenant  may  recoup  or  counter-claim  the  damages  sustained 
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by  an  unlawful  eviction,  subsequent  the  accrual  due  of  such  rent  (La  Farge  v. 
Eal$ey,  1  Bosw.  171 ;  4  Abb.  897). 

a.  In  an  action  by  lessors  on  a  bond  to  secure  rent,  defendants  cannot  set 
up  as  a  counter-claim  a  claim  against  plaintiflb  for  improperly  removing  from 
the  demised  premises  the  tenant's  fixtures.  The  lease  containing  no  provis- 
ions as  to  such  fixtures  (Mayor  of  If,  F.  v.  Parker  Vein  Steamship  Co,  12  Abb. 
SOO ;  21  How.  289 ;  see  Benkard  v.  Babeoek,  2  Rob.  176 ;  Walker  v.  Oilhert,  id. 
214).  In  an  action  to  annul  a  lease  for  fraud,  a  counter-claim  for  rent  of  the 
demised  premises  may  be  interposed  (  Wood  v.  Mayor  ofK,  Y,  8  Abb.  N.  S.  467). 

h.  HortVBffor  and  mortyaff^^* — ^A  purchaser  of  land  subject  to  a 
mortgage  cannot,  in  an  action  to  foreclose  such  mortgage,  set  up  as  a  coun- 
ter-claim or  recoupment,  a  fraud  practised  upon  him  oy  the  mortgagor  after 
the  mortgage  was  given  (Leed  v.  LaUon^  16  Barb.  9).  As  to  a  counter-claim  in 
forecloflore,  see  NaU  Pro,  In$,  Co,  v.  McKay ^  21  N.  T.  191 ;  Fowler  v.  Poling,  2 
Barb.  801. 

eL  In  an  action  to  foreclose  a  mortgage,  a  defendant  not  personally  liable 
for  any  deficiency,  cannot  set  up  a  counter-claim  arising  out  of  matters  un- 
connected with  the  subject  of  tne  action  (Agate  v.  King,  17  Abb.  159). 

d.  Premiimi  Intiurance  note* — ^The  maker  of  a  promissory  note  given 
to  an  insurance  company  for  premiums,  may  set  off  against  such  note,  even  if 
in  the  hands  of  a  receiver,  debts  due  him  from  the  corporation  (Berry  v. 
Brett,  6  Bosw.  627 ;  see  Lawrence  v.  Ndeon,  21  N.  Y.  158). 

e.  €U»odB  toI«L— In  (Lemon  v.  TniU,  18  How.  248 ;  16  How.  576,  note) 
an  action  for  goods  sold,  an  answer  setting  up  a  breach  of  warranty  as  to  the 
.quality  of  the  goods,  and  claiming  to  recoup  to  that  extent,  was  held  to  con- 
Btitnte  a  counter-claim  (see  Warren  v.  Van  PeU,  4  E.  D.  Smith,  202).  In  a 
a  sabeequent  case,  an  action  on  an  promissory  note,  the  defendant  answered  that 
the  note  was  made  by  him,  and  delivered  to  plaintiff  in  payment  for  goods 
sold  him  [defendant]  by  plainti£^  with  a  warranty  of  their  quality,  that  the 
goods  were  not  of  the  quality  warranted,  and  claimed  damages  for  the  breach 
of  such  warranty, — ^hela  that  such  a  defense  was  not  a  counter-claim  (Nidujie 
T.  Boerum,  6  Abb.  291 ;  BerdeU  v.  Johnson,  18  Barb.  559.) 

/.  An  accommodation  indorser  of  a  bill  or  note  given  for  the  price  of 
goods  sold,  cannot  set  up  as  a  defense  or  counter-claim  a  breach  of  a  war- 
ranty on  the  sale  of  the  ^oods  (OHlespie  v.  Torrance,  7  Abb.  462). 

g,  Onpllclty. — ^This  section  is  a  statutory  prohibition  against  duplicity 
(Boyee  y.  Brown,  7  Barb.  87).  But  a  defense  is  not  double  because  it  denies 
two  all^^tions  of  the  complaint,  both  of  which  are  necessary  to  make  a  cause 
of  action  (Otis  v.  Boss,  8  How.  198).  Where  the  answer  first  doiied  each  aUe- 
sation  in  the  complaint,  and  then,  in  successive  paragraphs,  separately  num- 
bered, admitted  in  terms  many  averments  of  the  complaint,  plaintiff  moved 
to  strike  out  as  fidse  either  the  general  denial  or  the  admissions, — ordered  tiiat 
the  seneral  denial  be  struck  out,  unless  the  defendants  withdrew  the  para- 
graims  containing  the  admissions  {  WUlett  v.  Metrop,  Ins.  Co.  2  Bosw.  679).  A 
general  and  a  specific  denial  are  not  permitted  to  the  same  part  of  a  com- 
plaint; but  an  answer  may  specifically  deny  one  part  and  generally  deny  the 
remainder  (Blake  v.  Bldred,  18  How.  240 ;  and  a  defendant  may  make  one  de- 
fense to  one  pakt  of  a  cause  of  action,  and  another  defense  to  another  part  of 
the  same  cause  of  action  (Longworthy  v.  Knapp,  4  Abb.  116). 

K  Eaeb  defenie  matt  be  complete  ivlthlii  Itaelf.— The  sepa- 
rate defenBes,  separately  stated,  take  the  place  of  separate  pleas  (G^oM  v.  Fraeee, 
4  How.  418).  Each  d^ense  or  oonnter-daim  is  to  be  reg^uded  as  if  it  stood 
alene  (Smft  v.  Kingsley,  24  Barb.  541 ;  Mm&r  v.  McFarlin,  4  Denio,  511 ;  Bald- 
win V.  U.  8.  Tel  Co.  6  Abb.  N.  S.  406;  54  Barb.  506;  Ayresr.  CotnO,  18  Barb. 
264 ;  Bimmons  v.  Fairehild,  42  Barb.  404) ;  and  was  the  sole  defense  (Tweimhw 
T.  AJoey,  1  Horn  &  Hurl.  178 ;  Fischer  v.  Aide,  id.  168).  and  should  be  com- 
pete in  itself^  without  reference  to  others  (Spencer  v.  Babeoek,  22  Barb.  885 ; 
Bridge  v.  Payson,  5  Sand.  210 ;  Sinclair  v.  Fitch,  8  £.  D.  Smith,  889 ;  Loosey  v. 
OrMr,4Bosw.  892;  Xenia  B*k  y.  Lee,  2  Bosw.  694;  7  Abb.  887;  Benediety. 
Seymtntr,  6  How.  298),  and  be  an  answer  to  the  cause  of  action  to  which  it  is 
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addressed  (Brown  v,  Ryehman^  12  How.  814;  Eneedler  v.  Sternberg,  i  Sand 
210).  A  defense  cannot  be  made  out  nor  defeated  by  connecting  two  or  more 
separate  defenses  together  (Speneer  t.  Babeock,  supra;  Ayrault  y.  Chamberlain^ 
88  Barb.  287;  RiMiie  y.  Garrison,  10  Abb.  246,  and  note;  Landau  y.  Levy,  1 
Abb.  876 ;  Sinclair  y.  Fitch,  8  E.  D.  Smith,  677 ;  and  see  note  to  §  168,  poO). 
Senible,  a  defendant,  to  ayoid  repetition,  may  ayer  once  certain  facts  alike  ap- 
plicable to  seyeral  defenses,  and,  haying  ayerred  them  in  one  defense  or  by  way 
of  introduction  to  all,  may  refer  to  them  in  any  other  defense,  or  subsequently, 
intelligibly  and  distinctly,  so  as  by  reference  to  clearly  include  them  in  eadi 
(Xenia  Branch  Bank  y.  Lee,  7  Abb.  387 ;  2  Bosw.  694 ;  and  see  AyresY,  CovUl, 
18  Barb  261 ;  Sinclair  y.  Fitch,  8  E.  D.  Smith,  677).  Where  there  are  seyeral 
defenses,  an  admission  implied  by  not  denying  in  one  defense  is  not  ayailable 
to  the  plaintiff  in  respect  of  another  defense  not  containing  any  such  admission, 
in  the  same  answer  (Swift  y.  Kmgdey,  24  Barb.  541 ;  Ayres  y.  CoviU,  18  ii. 
264).  Where  in  one  defense  the  note  sued  on  is  described  or  mentioned  a  ref- 
erence in  a  subsequent  defense  to  the  said  note  sufficiently  points  out  the  note 
in  suit  ( WiUiams  y.  J^chmand,  9  How.  623). 

a.  SeTeral  defent et,  hour  stated* — Ea^  d^ense  must  he  separatehf 
stated  and  plainly  nun^berea  (B,v1q  19).  No  formal  commencement  or  conclu- 
sion is  required  to  mark  each  separate  defense  (Bridge  y.  Pa/yson,  5  Sand. 
210 ;  LippineottY,  Goodwin,  8  How.  242).  To  commence  each  separate  defense 
with  the  words, "  And  the  defendant  further  says,"  was  held  not  to  be  sufficient 
(id.) ;  but  to  commence  with  the  words,  "  And  for  a  inrther  defense,"  would 
be  sufficient  (Benedict  y.  Seymour,  6  How.  298). 

h,  IVhat  defenses  niajr  be  pleaded  together* — ^A  general  denial 
and  infancy  (Mottv.  Burnett,  2  E.  D.  Smith,  52)  ;  a  general  demal  and  release 
{Kellogg  y.  Baker,  16  Abb.  287).  In  an  action  for  an  assault :  a  general  de- 
nial ;  son  assault  demesne  ;  and  moUiter  manus  (Lansing  y.  Parker,  9  How.  288). 
To  an  action  for  false  representations :  a  general  denial ;  and  that  the  alleged 
representations  were  true  (Otis  y.  Boss,  8  td.  193).  To  an  action  for  slander; 
a  denial  of  speaking  the  words ;  and  that  the  alleged  words  were  true  (Buhr 
ler  y.  Wentworth,  17  Barb.  649  ;  9  How.  282 ;  HoUenbeck  y.  Glow,  9  How.  289; 
Ormsby  y.  Douglass,  6  Duer,  665).  To  an  action  for  personal  property  (reple- 
yin)  ;  a  denial  of  the  taking;  and  a  justification  of  the  taking  (Hockley  y.  Og- 
num,  10  How.  44 ;  and  see  ffeHebrant  y.  Booth,  7  Texas,  499)  ;  a  denial  of  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  plaintiff^s  ti- 
tle ;  and  a  claim  of  lien  on  the  property  in  suit  (Toumsend  y.  Platte  8  Abh 
827).  To  an  action  for  a  malicious  prosecution,  a  general  denial  and  facts  to 
constitute  a  probable  cause  (Badde  y.  Buckgaber,  8  Duer,  684).  A  denial  of 
the  amount  claimed,  an  admission  of  a  certain  amount  due,  and  a  tender  to 
that  amount,  held  to  be  but  one  defense  (Spencer  y.  Tooker,  12  Abb.  853 ;  21 
How.  333)  ;  there  is  no  proyision  in  the  code  which  allows  defenses  to  be 
struck  out  on  the  specific  ground  of  inconsistencyas  such  (Ostromy.  Bhby,  9 
How.  59 ;  Hbll&nbeck  y.  Glow,  id.  290 ;  Smith  y.  Wells,  20  How.  158).  And 
^^  when  the  court  assumes  to  compel  the  defendant  to  elect  between  inconsistr 
ent  defenses,  it  must  do  so  on  the  ground  that,  from  the  yery  nature  of  the 
case,  it  is  impossible  that  the  defendant  can  haye  two  such  defenses"  (H.) 
Defenses  which  were  not  inconsistent  under  the  former,  should  not  be  consid- 
ered inconsistent  under  the  present  system  of  pleading  (Lansing  y.  Parker,  9 
How.  288).  The  defendant  cannot  be  required,  as  a  condition  of  answering 
new  matter,  to  make  an  admission  which  shall  preclude  him  from  denying 
the  allegations  of  the  complaint  on  the  trial  (JKetcham  y.  Zerega,  1  £.  D. 
Smith,  553 ;  Brown  y.  Bychman,  12  How.  317 ;  HoUmbeekY.  Glow,  9  ti.  290 ; 
Stiles  y.  Gomstock,  9  How.  48 ;  Lansing  y.  Parker,  9  id,  288 ;  HaMey  y.  Ogmm, 
10  id.  4A',  MoU  y.  Burnett,  2  E.  D.  Smith,  52 ;  1  Code  Rep.  134).  ''  He  should 
neyer  be  required  to  elect  between  a  denial  of  a  material  allegation  of  a  com- 
plaint and  new  matter  constituting  a  defense  *'  (HoUefiibeck  y.  Glow,  supra). 
The  distinction  between  pleas  in  abatement  and  in  bar  is  abolished,  and 
therefore  a  defense  of  defect  of  parties  may  be  united  with  a  defense  on  the 
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merits  {MayhMDr.  SoHrucm,  10  How.  164;  Sweet  y.  TuUU,  14  N.  Y.  465; 
Bridge  v.  Payem,  6  Sand.  210 ;  Gardner  y.  Clarh,  21  N.  Y.  899 ;  but  see  4 
Bob.  620-621). 

§  ISl.    Demurrer  cmd  answer. 

The  defendant  may  demur  to  one  or  more  of  several  causes  of 

action  stated  in  the  complaint,  and  answer  the  residue. 

a,  Wbere  a  defendant  demurs  and  answers  to  the  same  cause  of  action,  or 
to  the  whole  of  a  complaint,  the  plaintifT  cannot  treat  the  demurrer  as  a  nullity, 
nor  move  for  judgment ;  but  he  should  move  to  strike  out  the  answer  and  de- 
munrer,  or  that  the  defendant  elect  by  which  he  will  abide  (SpeUman  v.  Weider, 
5  How.  5 ;  Binoard  v,  MuMgan  Southern  B.  R.  Co,  id,  206 ;  and  see  Clarheon 
T.  MUeheU,  8  E.  D.  Smith,  269 ;  Bolton  v.  Gardner,  8  Paige,  278 ;  Clarhe  v. 
Ph^,  6  Johns.  Ch.  214;  Samuel  y.  Atkineon,  11  Ir.  Law.  R.  60;  and  note  to 
section  148,  p.  266,  e,) 

§  1S3.  (Am'd  1851.)  Sfumi  ond  irrelevant  ansit>ers  and  de- 
fenses. 

Sham  and  irrevelant  answers  and  defenses  may  be  stricken  out 
on  motion,  and  upon  such  terms  as  the  court  may  in  their  discre- 
tion impose. 

h.  This  section  "  confers  no  new  power,  but  is  simply  declaratory  of  a 
power  the  courts  before  possessed  "  (Mant^acturing  B*Jc  of  Bochester  v.  Hitch- 
cock, 14  How.  406). 

e  Sham  answer* — ^Theie  is  a  distinction  between  a  fahe  answer  and  a 
MtoIous  answer  (Hecker  v.  Mitchell,  6  Abb.  455;  HuU  v.  Smith,  8*  How.  150; 
Dade  y.  Potter,  4  How.  165).  The  essential  element  of  a  sham  answer  is  its 
iUslty  {Nieholi  v.  Jtmee,  6  How.  267 ;  O^tram  v.  Biaoby,  9  id,  67 ;  Walker  t. 
BmeiU,  11  How.  398 ;  Hull  y.  Smith,  8  id  150).  It  may  be  good  in  form  {id,) 
A  sham  answer  is  one  that  is  false  {Leach  y.  BoyrUon,  8  Abb.  1 ;  Littlejohn  v. 
Greely,  22  How.  845).  The  words  iham  and  falee,  applied  to  such  an  answer 
are  synonymous  {The  Peoples,  MeComler,  18  N.  Y.  320;  McCartyY.  O^DonneU, 
7  Rob.  481).  To  be  sham  it  must  be  false  in  the  sense  of  being  a  mere  pre- 
tense set  up  in  bad  fiiith  and  without  color  of  fact  {Kiefer  y.  ThomoM,  6  Abb. 
N.  S.  42 ;  Haddm  v.  N.  T.  Silk  Manufacturing  Co,  1  Daly,  888).  It  is  not  sham 
because  the  plaintiff  has  a  strong  prima  facie  case  {Morey  v.  Safe  Depo.  Co, 
7  Abb.  N.  B.  199).  Where  from  circmnstances  occurring  after  the  an- 
swer has  been  seryed  it  becomes  false,  it  may  be  struck  out  {Clark  y,  Cla/rk^  7 
Rob.  276).  An  answer  or  defense,  although  yerified  and  consisting  of  a  demal 
only,  if  sham  or  false,  will  be  struck  out  {The  People  y.  McCovmer,  18  N.  T. 
816 ;  15  How.  186 ;  CorbeU  y.  Bm,  18  Abb.  65 ;  MixahethpoH  Manufac,  Co,  v. 
Gampbell,  18  Abb.  86 ;  Lawrence  y.  Derby,  24  How.  184 ;  Butterfield  v.  Mc- 
Comber^  22  How.  150 ;  Strut>er  y.  Ocean  Ins,  Co,  2  Hilton,  475 ;  9  Abb.  28 ; 
LurU  y.  Seaman's  Savings  B*k,  87  Barb.  129 ;  28  How.  258 ;  Butterfield  y.  Mo- 
Comber,  22  How.  150 ;  Conklin  y.  Vandervoort,  7  How.  488 ;  Mier  v.  Cart- 
ledge,  4  How.  115).  Where  an  answer  states  a  sufScient  defense  on  the 
knowledge  of  the  defendant,  it  would  be  unsafe  to  strike  it  out  as  sham 
{MiUer  y.  Hughes,  21  How.  442  ;  18  Abb.  98,  note).  Where  a  defendant  ap- 
pliea  on  notice  for  leave  to  put  in  an  amended  answer  and  seryes  with  his 
motion  papers  a  copy  of  his  proposed  answer  as  amended,  no  objection 
being  made  that  the  proposed  answer  was  sham  or  false,  leaye  was 
giyen  him  to  serye  such  amended  answer, — ^held  that  the  plaintiff  could  not 
afterward  have  it  struck  out  as  false  {Mussina  y.  StUman,  18  Abb.  93).^  In 
an  action  against  the  acceptor  of  a  draft,  an  answer  that  the  name  subscribed 
to  the  draft  was  not  the  true  name  of  the  subscriber,  held  sham  {Cla^n  v. 
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Oriffln^  8  Bosw.  689).  An  answer  denying  the  maldng  of  a  note  held  sbam 
(see  FairehUd  v.  Bushmore^  8  Bosw.  698).  And  in  an  action  by  a  corporation 
as  indorsee  of  a  note,  an  answer  merely  denying  the  plaintiff's  corporate 
character  and  the  partnership  of  the  indorsers, — held  sham  (Agatcan  B'k  t. 
EgertoTiy  10  Bosw.  669;  and  see  Beebe  y.  Marnin^  17  Abb.  194;  De  Forest,  t. 
Baker,  1  Abb.  N.  S.  84), 

a.  A  connter-claim  is  not  a  defense  and  cannot  be  stricken  out  as  sham 
{Collins  y.  8uau,  7  Rob.  94).  An  answer  which  is  so  framed  that  it  does  not 
set  up  a  yalid  defense,  but  which  states  facts  that  may,  by  being  properly 
ayenred,  constitute  a  defense,  will  not  be  struck  out  as  sham,  irrdeyant,  or 
fiiyolous  {Alfred  y.  Wathine,  1  Code  Rep.  N.  S.  843 ;  Btrufter  y.  Oeean  Im.  Co. 
2  Hilton,  475 ;  9  Abb.  d8)  ;  but  it  may  be  demurred  to  {id,) 

b.  To  a  complaint  on  a  promissory  note,  remote  indorsees  against  maker, 
the  defendant  answering  that  the  note  was  made  without  consideration  there- 
for, was  obtained  from  him  by  fraud  of  A  B.  &  C,  and  alleging  ^*  upon  in- 
formation and  belief'^  that  plaintiff  gaye  no  yalue  for  the  note,  and  '^  are 
not  Ixmaflde  holders  thereof. ''  The  plaintlflb,  on  an  affidayit  that  they  were 
the  lonajide  holders  of  the  note  for  a  yaluable  consideration,  paid  in  cash  upon 
the  maturity  of  the  note,  and  without  notice  of  the  want  of  consideration  or 
fraud  alleffed  in  the  answer,  and  stating  admissions  and  promises  to  pay  by 
the  defendant,  moyed  to  strike  out  the  answer  as  sham.  The  defendant  did 
not  fhlly  deny  the  allegations  in  the  plaintiff's  affidayits.  The  motion  was 
denied.  The  court  said  the  answer  was  not  shown  to  be  untrue,  but  the  plain- 
tiff's  affidayits  stated  facts  which  ayoided  the  answer  {Wirgman  y.  HtekSy  6 
Abb.  17). 

e.  In  an  action  by  an  indorsee  against  the  defendant  as  maker  of  the  pro- 
missory notes,  the  subject  of  the  action,  the  complainant  alleged  the  making 
of  the  notes,  that  the  plaintiff  was  **■  the  lawful  owner  and  holder  of  the  notes. 
The  answer  denied  that  the  plaintiff  was  **  the  lavful  owner  and  holder  of  1M 
notes,^"^  &c.,  and  was  struck  out  as  sham  {BeeUy  y.  Fngell,  17  Barb.  530 ;  see 
BuUerfield  y.  MeComber^  22  How.  150).  So  in  Catlin  y.  Ounter  (1  Duer,  265), 
one  of  the  defenses  consisted  of  a  denied  that  the  plaintiff  was  the  lawihl 
owner  and  holder  of  the  note  sued  on.  and  that  the  defendant  was  indebted 
to  him  thereon  in  the  sum  claimed  to  oe  due,  or  in  any  sum  whateyer ;  and  in 
reference  to  this  the  court  say,  *'  We  are  in  the  constant  habit  of  striking  oat 
such  a  denial  as  irreleyant  and  friyolous ;"  and  to  the  same  effect  in  mther- 
epoon  y.  Van  Doler  (15  How.  266).  An  answer,  yerified,  which  alleged — as  to 
tiie  ayerment  in  the  complaint  that  the  plaintiff  is  the  lawful  holder  and 
owner  of  said  promissory  note,  and  that  the  defendant  is  indebted  to  him 
thereon  in  the  sum  of  $-- —  and  interest— the  defendant  has  no  knowledge 
or  information  sufficient  to  form  a  belief,  and  can  therefore  neither  admit  nor 
deny  the  same — was  struck  out  as  sham  {Fieury  y.  Roger y  9  How.  215 ;  Flam- 
mer  y.  Kline,  id.  216 ;  Fieury  y.  Brown,  td.  217). 

d.  In  an  action  on  a  promissory  note  against  indorsee,  the  answer  denied 
any  knowledge,  &c.,  of  presentment  and  notice  of  nonpayment,  the  plaintiff 
moyed  to  strike  out  the  answer  as  false  on  affidavit  of  the  notary  of  present- 
ment and  notice  of  nonpayment.  The  defendant  made  an  affidavit  that  his 
answer  was  put  in  in  good  &ith,  and  that  it  was  trueto  best  of  his  knowl- 
edge and  belief^  but  stated  no  facts  warranting  such  belief, — ^the  motion  was 
denied  {Bailey  y.  Lane^  18  Abb.  354;  and  see  Ward  y.  Waterhause^  2  Rob. 
658). 

e.  In  an  action  for  false  imprisonment,  an  answer  denying  any  kno  wledge 
or  information  sufficient  to  form  a  belief  as  to  the  allegation  that  defendants 
caused  to  be  issued  the  writ  on  which  the  plaintiff  was  arrested,  was  struck  oat 
as  sham  {Lawrence  y.  Derby,  15  Abb.  846,  note  ;  24  How.  134). 

/.  In  an  action  on  a  promissory  note,  a  defense  of  an  agreement  contem- 
poraneous with  the  making  of  the  note,  to  renew  the  note  at  maturity,  is 
friyolous  (Bailey  y.  Lane,  18  Abb.  859),  and  may  be  struck  out  on  motion 
(jd,) ;  and  see  Shoe  d  Leather  B*h  y.  Camp,  21  How.  448. 
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a.  An  answer  denying  knowledge  of  a  judgment  in  an  action  in  which 
the  defendant  appeared,  stnick  out  as  sham  and  false  {Beebe  y.  Marvin^  17 
Abb.  IHy 

I,  IrreleTBiit  pleadln§p* — A  pleading  is  irrelevant,  which  has  no  sub- 1 
itantial  relation  to  the  controyersy  between  the  parties  to  the  action.  A  gen- / 
eral  denial  of  a  material  allegation  cannot  be  considered  as  irreleyant  {Sew- 
ard y.  MUUr,  6  How.  818 ;  FainacKt  y.  8U^n,  58  Barb.  660 ;  6  Abb.  N.  S.  888) ; 
a  fiiyolous  answer  or  defense  is  not  necessarily  irreleyant  {id,)  Irreleyancy 
oomprehends  both  prolixity  or  needless  details  of  material  matter  and  also 
matter  out  of  which  no  cause  of  action  or  defense  could  arise  between  the 
parties  (Lee  Bank  y.  EUekmg^  11  Abb.  485 ;  8truver  y.  Ocsan.  Ins,  Go.  2  Hil- 
ton, 476 ;  9  Abb.  23).    An  answer  should  be  palpably  irreleyant  to  w^urrant  its 

mgsfaicken  out  (Zjg^/g^ir^  Oreeley^2%  flow.  345?;  ig  Abb,  ail);  if  not 

ipabiy  irreleyant,  ttie  plaintiff  should  demur  {id. ;  Struver  y.  Oodan  Ins.  Co. 
Abb.  28;  2  Hilton,  475;  see,  howeyer,  Lee  Bank  y.  Kitching,  11  Abb.  489). 
Where  the  complaint  for  goods  sold  and  deliyered  and  for  labor  alleged  that 
said  eoods  were  sold  and  deliyered  at  the  times  and  were  of  the  yalue  therein 
ipedBed,  and  also  alleged  that  the  labor  was  performed  at  the  time,  and  was 
of  the  yalue  therein  specified,  and  the  answer  denied  that  the  goods  were  sold, 
ftc,  at  the  time,  and  were  of  the  yalue  spcxdfied,  and  made  a  like  denial  as  to 
the  labor, — held  that  the  denial  of  the  time  was  inmiaterial,  but  that  the  denial, 
of  the  yalue  raised  a  matericd  issue  {Gregory  y.  Wright^  11  Abb.  410).  To  a 
complaint  for  use  and  occupation,  an  answer  which,  without  denying  any 
fad  stated  in  the  complaint,  merely  alleged,  '^The  defendant  denies  that  the 
plaintiff  ia  entitled  to  the  sum  of  money  demanded  in  this  action,  or  any  part 
thereof^*'  was  struck  out  on  motion,  the  report  does  not  state  on  what  ground ; 
it  ia  inesumed  as  irreleyant  {Drake  y.  Cockcroft,  10  How.  887 ;  1  Abb.  208 ;  4  E. 
D.  Smith,  34).  New  matter  which  is  palpably  no  defense,  either  total  or  par- 
tial, nor  a  counteiKilaim,  may  be  struck  out  as  irreleyant  {KwrU  y.  MeChdre, 
5  Duer,  660). 

c  In  an  action  by  the  holder,  against  the  first  indorser  of  a  note,  the  an- 
swer alleged  that  plaintiff  was  not  the  real  party  in  interest,  nor  the  owner  of 
the  note.  That  it  belongs  to  one  R.  ^e  second  indorser,  who  at  the  time  he 
owned  it  was  indebted  to  the  maker,  and  that  the  maker  had  notified  defend- 
ant not  to  pay  the  note, — ^held  that  said  answer,  except  that  part  which  alleged 
that  plaintiff  was  not  the  real  party  in  interest  nor  the  owner  of  the  note,  was 
irreleyant  {Arrangoii  y.  Frager,  2  Hilton,  244 ;  and  see  Tamisier  y.  Canard^ 
17  Abb.  187). 

^  d.  Motion  to  strike  oat* — ^The  denial  of  a  motion  to  strike  out  as 
Myolous  does  not  preyent  a  motion  to  strike  out  as  sham  (KreiU  y.  Frosty  5 
Abb.  N.  8.  277).  An  entire  answer  or  an  entire  defense  may  be  struck  out 
under  this  section ;  but  not  a  part  of  a  defense  {Sladc  y .  Cotton,  2  E.  D.  Smith, 
898;  BeU  y.  Ogdm,  18  Abb.  98,  note;  LUtU^ohn  y.  Oredey,  18  Abb.  811; 
CoOitu  y.  CoggiU,  7  Rob.  81 ;  Winslow  y.  Ferguson^  1  Lans.  436).  But  in  the 
case  of  a  joint  answer  it  may  be  adjudged  sham  as  to  some  defendants,  and 
yalid  as  to  the  others  {Burrell  y.  Bowen,  21  How.  878).  The  right  to  demur 
to  an  answer,  and  to  moye  to  strike  it  out  as  irreleyant,  are  not  optional  with 
tiie  pluntiff;  where  the  irreleyancy  of  an  answer  or  defense^ is  not  palpable, 
the  plaintiff  should  demur  {lAttl^ohn  y.  Greeley,  18  Abb.  811 ;  22  How.  845). 
The  power  to  strike  outdiould  be  cautiously  exercised  {The  People  y.  Me  Cum- 
fer,  18  N.  Y.  326 ;  WOb  y.  Van  Zandt,  16  Abb.  190 ;  Man^f.  B'h  of  Rochester 
y.  mtckeoek,  14  How.  406 ;  Lochioood  y.  Salhenger,  18  Abb.  186).  Semble,  that, 
on  a  motion  to  strike  out  an  answer  as  false,  it  must  be  shown  aflSrmatiyely  by 
affidayit,  other  than  the  yerification  of  the  complaint  in  the  ordinary  form, 
that  the  answer  is  false  ( White  y.  Bennett,  7  How.  69 ;  Kellogg  y.  Baker ^  15 
Abb.  287) ;  the  defendant  is  bound,  on  a  motion  to  set  aside  the  answer  as 
aham,  to  support  the  motion  by  the  oath  of  a  party  haying  knowledge  {The 
People  V.  MeCutnb&r,  18  N.  Y.  816). 

e.  Slight  circumstances,  indicating  good  faith,  are  sufficient  to  preyent  a 
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defense  being  strubk  out  as  sham  (Munn  v.  Bamum^  1  Abb.  281 ;  12  How. 
568).  And  the  truth  or  felsity  of  a  pleading  will  not  nsoally  be  tried  on  a 
motion  (Catlin  y.  MeOroartyj  1  Code  Rep.  N,  8.  291 ;  Miln  v.  Voge,  4  Sand. 
660^.  On  a  motion  to  strike  out  a  pleading  as  sham,  the  pleader  is  not 
obliged  to  disprore  the  allegations  of  the  a&davit  of  the  moving  party 
respecting  matters  not  presumed  to  be  within  the  pleader's  knowledge,  even 
though  the  matters  are  such  as  if  proved  will  avoid  the  defense  set  up  (Wtrff- 
man  v.  Mek$,  6  Abb.  17).  Where  the  motion  is  not  opposed,  or  is  not  met  by 
affidavit,  showing  that  the  answer  or  defense  was  put  in  m  ^ood  faith,  together 
with  an  affidavit  of  merits,  it  should  be  granted.  But  where  the  defendant, 
by  affidavit,  substantially  reaffirms  the  truth  of  his  answer,  and  makes  an  af- 
fidavit of  merits,  the  answer  should  stand  (JPkxrmen  db  Mdchania^  B*i  <if 
Rochester  v.  8mm,  15  How.  829 ;  The  People  v.  Me  Cumber^  18  N.  Y.  826). 
And  where  the  allegations  of  the  answer,  or  the  affidavit  in  support  of  it,  are 
on  information  and  belief,  it  should  state  the  source  of  inlormation  and 
grounds  of  belief  (Oorbett  v.  Sno,  18  Abb.  67 ;  and  see  MiUer  v.  Hughei,  18 
Abb.  98,  note ;  21  How.  442). 

a.  A  plaintiff  may  in  one  motion  ask  (1)  to  strike  out  defenses  as  sham  and 
iirelevant ;  (2)  for  judgment  on  a  demuirer  as  frivolous ;  (8)  to  strike  out  irrel- 
evant and  redundant  matter ;  and  (4)  to  have  the  alle^tions  mi^e  definite  and 
certain  (The  People  v.  MeOnmbery  18  N.  Y.  815).  "Where  the  motion  is  to 
strike  out  several  defenses  as  sham  and  Mvolous,  the  notice  of  motion  need 
not  necessarily,  but  should  properly,  specify  which  defense  is  alleged  to  be 
sham,  and  which  Mvolous  {Bauey  v.  LarUy  18  Abb.  854). 

h.  Pending  a  motion  to  strike  out  a  defense  as  sham,  it  is  insular  to  move 
to  strike  out  the  same  defense,  on  the  ground  that  defendant  has  not  complied 
with  an  order  requiring  him  to  make  said  defense  more  definite  and  certain 
{KeUogg  v.  Baker,  15  Abb.  286). 

6.  It  is  no  sufiJcient  objection  to  a  motion  to  strike  out  an  answer  as  sham 
that  the  plaintiff  has  obtamed  an  order  for  time  to  reply  {Miin  v.  Voee^  4  Sand. 
660) ;  or  nas  given  notice  of  trial  {BeAe  v.  Jfam»,  17  Abb.  194). 

d.  Where  a  motion  to  strike  out  an  answer  as  sham  and  irrelevant  is  denied, 
on  the  ground  that  it  is  neither,  but  the  answer  is  insufficient  on  other  grounds, 
the  plaintiff  will  be  idlowed  to  demur,  although  the  time  for  serving  a  demur- 
rer may  have  expired  (Setoard  v.  MiUer,  6  How.  812),  unless  the  ]^eading  be 
so  utterly  frivolous  that  the  party  ought  not  to  be  put  to  a  demurrer  (Jfim  v. 
FoM,  4  Sand.  660). 

0.  Judgment — Amendment. — ^After  an  order  has  been  made  to  strike 
out  an  answer  as  sham  and  irrelevant,  the  plaintiff  may  enter  ju4|mBeat  in  the 
same  maimer  as  though  no  answer  had  been  put  in  {Aymar  Y/Uhase,  1  Code 
Rep.  N.  S.  141 ;  Potter  v.  Oorrenu,  4  Rob.  629;  Be  Forest  v.  Baker,  1  Abb.  N. 
S.  85).  There  is  no  answer  in  the  case  to  be  amended  after  an  order  haa  been 
made  to  strike  it  out,  and  consequently  the  defendant  has  no  right  to  amend, 
although  he  may  apply  for  leave  to  put  in  a  new  answer ;  or  such  leave  may 
be  reserved  in  the  order  striking  out  the  former  answer  (BurraUY.  Bowen,  21 
How.  878). 

/.  No  appeal  lies  to  the  court  of  appeals  from  an  order  striking  oat  an 
answer  as  slmm  or  irrelevant  (Brigge  v.  Bergen,  28  N.  Y.  162). 
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Chaptb»  IV. 

The  Reply. 

Bbotion  158.    Beply,  demuirer  to  answer. 

164.    Motion  for  jadgment  upon  answer. 
155.    Demnnerto  reply. 

§   ISS.    (Am'd  1849, 1661,  1852,  1856,  1867,  I860.)     Rej^y.     DemUT- 

rtr  to  answer. 

When  the  answer  oontaiDB  new  matter  conBtituting  a  counter- 
daim,  the  plaintiff  maj,  within  twenty  days,  reply  to  such  new 
matter,  denying  generally  or  specifically  each  allegation  contro- 
verted by  him,  or  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief;  and  he  may  allege  in  ordinary  and  concise  lan- 
guage, without  repetition,  any  new  matter  not  inconsistent  with 
the  complaint,  constituting  a  defense  to  such  new  matter  in  the 
answer ;  and  the  plaintiff  may  in  all  cases  demur  to  an  answer 
containing  new  matter,  where  upon  its  face  it  does  not  constitute 
a  coonter-claim  or  defense ;  and  the  plaintiff  may  demur  to  one  or 
more  of  such  defenses  or  counter-claims,  and  reply  to  the  residue 
of  the  counter-claims. 

And  in  other  cases,  when  an  answer  contains  new  matter,  con- 
stituting a  defense  by  way  of  avoidance,  the  court  may,  in  its  dis- 
cretion, on  the  defendant's  motion,  require  a  reply  to  such  new 
matter;  and  in  that  case,  the  reply  shall  be  subject  to  the  same 
rales  as  a  reply  to  a  counter-claim. 

0.  Reply  .^-Except  by  order,  no  reply  is  allowed  bat  to  a  counter-claim, 
and  a  reply  improperly  pleaded  will  be  strack  out  on  motion  {Defolin  y.  BewM^ 
tl  How.  290).  Where  a  plaintiff  elects  to  reply,  he  cannot  answer  an  objec- 
tion to  its  r^^olarity,  by  saying  he  was  not  bound  to  reply  {Bo90oe  r.  Maison^ 
7  How.  121). 

b,  A  statement  in  a  reply  that  the  plaintiff  denies  all  those  allegations 
which  are  contained  within  certain  specified  folios,  is  good  as  a  general  denial 
(Qattet  v.  Orocker,  9  Abb.  89).  By  replying  to  a  counter-claim  the  plaintiff 
waives  aO  objections  to  the  form  of  the  piecing  or  to  the  introduction  of  eyi- 
denee  to  proye  such  counter-claim  {Ayresy.  O^ivrreU^  10  Bosw.  148,  and  see 
BmUk  y.  Countryman,  80  N.  Y.  655). 

e.  Order  to  reply* — A  defense  of  the  statute  of  limitations  presents  a 
proper  case  for  ordering  a  reply.  It  is  not  generally  essential  to  the  granting 
loch  an  order  that  the  defendant  should  allege  his  ignorance  of  the  grounds 
on  which  plaintiff  intends  to  rely  to  preyent  me  statute  bar  (fftUibdl  y .  Finoler. 
1  Abb.  N.  a  1). 

d,  New  Asalffimieiit  is  not  allowable  (St&waH  y.  WMiiy  80  Barb.  844). 

e.  Reply  to  amended  answer. — ^Where  an  answer  and  demurrer 
are  on  one  paper — Uie  demuirer  immediately  following  the  answer — and  a  re- 
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ply  served  to  the  answer,  and  the  demorrer  noticed  for  argument ;  but  before 
the  expiration  of  the  twenty  days  from  the  service  of  the  replv  what  purported 
to  be  an  amended  answer  was  served ;  it  was  an  exact  ooi>y  of  the  ongiiuiL  ex- 
cept that  the  demurrer  was  left  out,— 4ield  that  the  plaintiff  was  not  bound  to 
reply.  The  reply  ali«idy  served  was  sufficient — ^the  answer  in  fact  was  not 
amended  {Hmoard  v.  Mlekigan  Im,  Co.  8  Code  Rep.  216). 

a,  CoimteiM;lalai  In  reply. — ^Where  a  counter-claim  is  set  up  in  the 
answer,  it  cannot  be  met  by  a  counter-claim  in  the  reply.  That  it  may  not 
(see  StmaH  v.  Trans,  10  How.  148;  and  see  BudnaU  v.  SeaU,  2  Alb.  569; 
Alrich  V.  Berg&r^  4  Watts  &  8. 19 ;  %  Parsons  on  Contracts,  247,  note  e.) 

I,  Demarrer  to  anairer. — ^A  demurrer  does  not  lie  to  an  answer 
which  sets  up  no  new  matter,  but  merely  denies  the  allegations  of  the  com- 
plaint (8miUi  V.  GremUnff,  2  Sand.  702 ;  Ketcham  v.  Zerega^  1  £.  D.  Smith, 
557 ;  Thomoi  v.  ffarrap,  7  How.  57;  People  v.  Barker,  8  id.  261 ;  Seihy  v. 
Thcmae,  11  tci  266 ;  Lund  v.  Seaman's  Savings  Rk,  87  Barb.  129 ;  28  How.  258; 
Biae  v.  0'  Conner,  10  Abb.  862 ;  Mareteek  v.  Cauldwia,  19  Abb.  85).  An  snswer 
which  professes  to  set  up  new  matter  as  a  defense,  and  does  not  state  isds 
which  constitute  a  defense,  may  be  demurred  to  for  insufficiency  (MerrU  v. 
Millard,  5  Boew.  645).  Where  matter  which  constitutes  a  defense  is  pleaded 
as  a  counter-claim,  plaintiff  cannot  demur  (Wait  v.  Ferguson,  14  Abb.  879). 
A  demurrer  to  an  answer  that  defendant  was  civilly  dead,  was  sustained 
{Freeman  v.  Frank,  10  Abb.  870), 

e.  A  demurrer  will  not  lie  to  a  part  of  an  entire  defense  in  an  answer  {CM 
V.  Fraeee,  8  Code  Rep.  48 ;  4  How.  418 ;  Weleh  v.  HcueUon,  14  How.  97). 

d.  The  demurrer  to  an  answer  must  state  the  grounds  of  demurrer  {K^^um 
T.  Zerega,  1  E.  D.  Smith,  554). 

e.  On  a  demurrer  to  an  answer,  the  sufficiency  of  the  complaint  may  be 
considered  to  show  that  the  court  has  no  jurisdiction  of  the  action,  or  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  (The 
People  V.  Booiker,  8  How.  261 ;  Fry  T.Bennett,  1  Code  Rep.  N.  S.  238;  Sehmrt 
V.  Fumiss,  id.  842 ;  Newman  v.  Sup.  qf  IMngsUm,  1  Lans.  476 ;  Pardo  v.  Os- 
good, 2  Abb.  N.  S.  865;  JAtf  PAm20  v.  JRwtA,  82  N.  T.  897 ;  Stoddard  y.  OMih 
daga  Ann.  Coi\f.  12  Barb.  575;  ffotsen  v.  BenUey,  7  How.  816).  But  query, 
whether  the  same  rule  applies  on  a  demurrer  to  a  counter-claim  (Peck  v.  Brovm, 
2  Rob.  129 ;  Orahatn  v.  Dunnigan,  6  Duer,  629 ;  4  Abb.  426).  On  demurrer 
to  a  counter-claim  the  allegations  of  the  conmlaint  not  inconsistent  with  the 
counter-claim  are  to  be  taken  as  admitted  {%£) 

f.  In  a  demurrer  to  an  answer  on  the  ground  of  insufficiency,  it  is  enough 
to  allege  generally  that  the  answer  is  insufficient,  or  that  the  facts  stated 
therein  do  not  constitute  any  defense,  and  under  such  an  allegation  the  plain- 
^  can^  avail  himself  of  any  insufficiency  which  goes  to  the  merits  of  the  an- 
swer (Arthur  Y.  Brocks,  14  Barb.  588;  Hyde  v.  C^rad,  5  How.  112). 

g.  Where  there  are  several  defenses  each  to  the  whole  complaint,  and  one 
defense  is  demurred  to,  on  a  decision  upholding  such  demurrer,  the  defendant 
is  entitled  to  a  final  judgment  (WiglUman  v.  Shankland,  18  How.  79). 

h.  An  appeal  lies  from  an  order  overruling  a  demurrer  to  one  of  several 
alleged  detenses,  with  liberty  to  reply  to  su(£  defense  (Mattoon  v.  Bakar,  24 
How.  829). 

i.  Conaeqoencea  of  omitting  to  demnr.—After  voluntarily  form- 
ing an  issue,  the  plaintiff  is  not  at  liberty  as  of  course  at  the  trial  to  amend  or 
disregard  that  issue,  and  to  insist  that  the  issue  is  on  an  inmiaterial  allegation  of 
his  complaint  (Livingston  v.  MiUer,  8  N.  T.  289).  An  answer  in  an  action  for 
flowing  land  which  set  up  the  possession  and  enjoyment  during  twenty  years 
of  an  easement  to  do  so,  without  averring  that  it  was  exercised  adversely  to 
the  owner  of  the  land,  would  be  bad  on  demurrer,  but  would,  if  issue  is  taken 
on  it,  be  sufficient  to  allow  evidence  of  the  adverse  user  on  the  trial  (  White  v. 
Spencer,  14  N.  T.  248 ;  and  see  Bitehia  v.  Davis,  5  Cal.  R.  458 ;  ^.  F.  Cent 
Ins.  Co.  V.  Nat.  Pro.  Ins.  Co.  14  N.  Y.  85;  St.  John  Y.Northrup,  28  Barb.  26; 
Cody  V.  AUen,  22  id.  894).    A  plaintiff  by  going  to  trial  upon  the  answer  of 
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the  defendant,  admits  it  to  be  trae  so  far  as  the  matter  is  set  ont  issuably. 
Bnt  that  admission  does  not  aid  a  defect  of  substance,  or  prevent  the  plaintiff 
from  taking  advantage  of  it  upon  the  triaL  If  a  good  defense  be  defectiyely 
set  ont,  the  plaintiff  cannot  take  advantage  of  it  on  the  trial  But  where 
ID  tnith  there  is  no  defense,  the  case  is  different ;  and  although  the  allegations 
of  the  answ^  may  be  proved,  yet  if  they  constitute  neither  defense  nor 
counter-xdaim,  the  defendant  cannot  have  any  benefit  from  titiem  {JBoyee  v. 
Bnnm^  7  Barb.  81 ;  Van  Vabn  v.  Lapham,  18  How.  248). 

§  154«    (Am'd  1868.)    Moti(mf(n'Jtidffment  Oft  onsioer. 

If  the  answer  contain  a  Btatement  of  new  matter  constituting 
a  counter-claim,  and  the  plaintiff  fail  to  reply  or  demur  thereto 
within  the  time  prescribed  by  law,  the  defendant  may  move,  on  a 
notice  of  not  less  than  ten  days,  for  such  judgment  as  he  is  en- 
titled to  upon  such  Btatement,  and  if  the  case  require  it,  a  writ  of 
inquiry  of  damages  may  be  issued. 

a.  A  party,  by  not  availing  himself  of  ilie  remedy  prescribed  by  this  sec- 
tion, does  not  waive  his  right  to  take  advantage,  on  tne  trial,  of  admissions 
made  by  the  pleadings  (Bndg€  v.  Parson,  5  Sand.  217).  The  motion  must  be 
made  to  the  court  {Aymar  v.  C%M0,  12  Barb.  801) ;  upon  the  summons,  com- 
plaint, and  answer  {Brown  v.  8pe<kr^  5  How.  147).  AiSldavit  of  time  when  answer 
served,  and  that  plaintiff  has  fidled  to  reply  or  demur. 

l.  ReTle^w  of  order. — ^A  party  cussatisfied  with  an  order  striking  out 
his  answer  or  defense,  can  review  it  only  by  an  appeal  from  the  order ;  he  can- 
not review  it  on  an  appeal  from  the  judgment  {Potter  v.  Ca/rreroB^  4  Rob.  629) . 

§  1S9«     Demurrer  to  replAj. 

If  a  reply  of  the  plaintiff  to  any  defense  set  up  by  the  answer 
of  the  defendant  be  insufficient,  the  defendant  may  demur  thereto, 
and  shall  state  the  grounds  thereof 

c  On  demurrer  to  a  replj}  if  the  answer  is  bad  in  substance,  the  plaintiff 
is  entided  to  judgment  (nauiSa/y  v.  NobU^  1  Barb.  188). 

i.  Departure. — ^A  reply  which  is  a  departure  is  irregular,  and  may  be 
struck  out  on  motion  (  WhiU  v.  Joy^  18  N.  x .  88).  Where  a  plaintiff^  a  re- 
ceiver, complained  on  a  promissoiy  note,  but  did  not  complam  dw  receiver, 
tttd  the  answer  alleged  that  the  note  was  the  property  oi  a  receiver,  with- 
out naming  him,  and  the  reply  stated  that  the  plaintiff  was  the  receiver  men- 
tioned hitne  answer,  and  as  such  sought  to  recover,  the  defendant  demurred, — 
held  that  the  reply  was  a  departure,  but  not  therefore  insufficient ;  and  the 
demurrer  was  oyerrnled  (i<2.) 
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Chaftes  V. 
General  Rules  qf  Plsadmg. 

Sbotioh  150.  Fteadings  to  be  Bubecribed  and  ycrified. 

157.  Pleadings,  how  yerified 

158.  How  to  state  an  acoonnt  in  pleading;  Particnlan. 

159.  Pleadings  to  be  liberally  constrned. 

100.  IrreleYant  or  redundant  matter  to  be  stricken  out,  and  in- 

definite matter  made  more  definite. 

101.  Judffments,  how  to  be  pleaded. 

102.  Conditions  precedent,  now  to  be  pleaded. 
108.  Private  statutes,  how  to  be  pleaded. 

104.  Libel  and  slander,  how  stated  in  complaint 

105.  Answer  in  such  cases. 

100.  Answer  in  actions  to  recoyer  property  distrained  for  damage: 

107.  What  causes  of  action  may  be  joined. 

108.  Allegation  not  denied,  when  to  be  deemed  tme. 

§  l<i6.  (Am'd  1849, 1861.)  PleodingB  to  he  aubeenbed  andveri- 
fied. 

Eyery  pleading  in  a  court  of  record  must  be  Bubscribed  by  the 
party,  or  his  attorney ;  and  when  any  pleading  is  verified,  every 
Bubsequent  pleading,  except  a  demurrer,  mnst  be  verified  also. 

a  SabMarlptloii.— The  signature  to  a  verification  of  a  pleading,  without 
more,  is  sufficient  subscription  to  the  pleading  {ffvbbeU  v.  Lhingtton^  1  Code 
Bep.  08) ;  where  an  infant  is  a  party  suinff  or  defending  by  guardian,  the 
attorney  who  conducts  the  suit  may  subscribe  the  pleadings  (JSS?  v.  ThaeUr^ 
8  How.  409 ;  and  see  AndbU  v.  AnMe^  24  How.  92).  If  a  pleading  is  serred 
which  does  not  appear  to  have  been  subscribed,  it  should  be  returned  with 
notice  of  the  defect  (Mle  v.  EaUer,  10  Abb.  287 ;  0  Bosw.  001),  or  the  defect 
will  be  waived  (id,) 

h,  Terill<»Uoii* — The  verification  is  no  part  of  a  pleading  (Oeorger. 
MeAwy,  0  How.  200).  Omitting  to  verify  the  complaint,  or  by  defectiTely 
verifying  it,  does  not  render  the  complaint  irregular  (Quin  v.  TiUon^  2  Dner, 
048).  But  if  a  defendant  either  omit  to  verify  nis  answer,  or  verify  it  defect- 
ively in  a  case  in  which  a  verified  answer  is  required,  and  the  answer  is  served 
without  a  vaification,  it  may  be  retuined,  and  the  plaintiff  may  proceed  for 
want  of  an  answer  (Strout  v.  Curran^  7  How.  80).  The  proper  mode  to  test 
the  question  is  by  a  motion  for  judgment  for  want  of  an  answer  {Moloney  t. 
D(W9^  2  Hilton,  247 ;  HvU  v.  BaU,  14  How.  806).  An  answer  for  two  defend- 
ants which  requires  to  be  verified  by  both,  verified  by  one  only,  cannot  be 
returned ;  it  is  good  as  to  the  defendant  who  has  verified  it,  but  if  the  plaintiff 
intends  to  insist  that  the  answer  is  defective  as  to  the  party  who  has  not 
verified  it,  he  should  give  prompt  notice  of  such  his  intention  to  the  defend- 
ant's attorney.  By  keeping  the  answer  forty  days  without  any  such  notice, 
he  waives  his  right  to  insist  on  the  defect  {HuU  v.  BdU^  14  How.  805).  Where 
the  answer  was  served  without  a  verification,  in  a  case  in  which  it  ought  to 
have  been  verified,  and  the  plaintiff's  attorney  kept  the  answer  nineteen  days, 
and  then  returned  it  as  d^ective,  but  without  pointing  out  the  defect,  and 
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aflenrards  moyed  for  judgment  for  de£ftiilt  of  an  answer, — ^the  motion  was 
deoied  (  White  y.  Oumndngt,  8  Sand.  716). 

a.  Where  an  answer  requires  to  be  yenfiedf  a  copy  of  the  yeiification,  and 
of  die  siffnatore  of  the  person  before  whom  the  amdayit  was  sworn,  must  be 
served  with  the  copy  answer,  or  the  service  will  be  irregular;  and  the  party 
aa.  whom  it  is  served  may  return  it.  He  has  a  right  to  assume  that  the  onffinal 
is  not  sworn  {Oraham  y.  MeCouny  5  How.  '358).  The  copy  should  include 
verification,  and  the  name  of  the  officer  before  whom  sworn ;  and  if  it  omit 
to  state  the  name  of  the  officer  before  whom  sworn,  it  may  be  treated  as  an 
unverified  pleadmg  (Orakam  y.  McOoutiy  5  How.  858 ;  Hughss  y.  Wood,  5  Duer, 
6CKS,  note;  Trmtbridgs  y.  Didier,  4  id,  450).  The  practice  of  moving  to  set 
aside  a  pleading  for  want  of  a  sufficient  yerification  is  not  to  be  commended 
{WUtin  y.  Oilman,  18  How.  2^). 

h.  The  term  "subsequent  pleading,"  means  subsequent  in  order  of  pleading, 
not  subsequent  in  order  of^time  [when  pled] ;  therefore,  an  amenaed  com- 
plaint, serred  c^ter  an  answer  has  been  put  in,  is  not  a  subsequent  pleading  to 
the  answer.  If  the  complaint  is  not  yerified,  and  after  answer  the  plaintiff 
serves  an  amended  complaint,  that  does  not  render  it  incumbent  on  the  de- 
fendant to  yeiify  his  answer  (Biempgtead  y.  Eempstead,  7  How.  8 ;  WMU  y. 
BameU,  ib,  50).  If  the  complaint  oe  not  yerified,  yet  defendant  may  yerify 
his  answer ;  and  if  he  do  so,  the  reply,  if  any,  must  be  yerified  {Lin  y.  Jae^uayt, 
%  Code  Rep.  29 ;  Z&ci  y.  Jaequayi^  4  How.  126). 

§  lay.  (Am'd  1849, 1851.)  Pleadings^  Jww  verified. 

The  verification  must  be  to  the  effect,  that  the  same  is  true  to 
the  knowledge  of  the  person  making  it,  except  as  to  those  matters 
stated  on  information  and  belief,  and  as  to  those  matters  he  be- 
lieves it  to  be  true,  and  must  be  by  the  affidavit  of  the  party,  or,  if 
there  be  several  parties  united  in  interest,  and  pleading  together, 
by  one  at  least  of  such  parties  acquainted  with  the  facts,  if  such 
party  be  within  the  county  where  the  attorney  resides,  and  capa- 
ble of  making  the  affidavit.  The  affidavit  may  also  be  made  by 
the  ageift  or  attorney,  if  the  action  or  defense  be  founded  upon  a 
written  instrument  for  the  payment  of  money  only,  and  such  in- 
strument be  in  the  possession  of  the  agent  or  attorney,  or  if  all  the 
material  allegations  of  the  pleading  be  within  the  personal  knowl- 
edge of  the  agent  or  attorney.  When  the  pleading  is  veried  by 
any  other  person  than  the  party,  he  shall  set  forth  in  the  affidavit 
his  knowledge,  or  the  grounds  of  his  belief  on  the  subject,  and  the 
reasons  why  it  is  not  made  by  the  party.  When  a  corporation  is 
a  party,  the  verification  may  be  made  by  any  officer  thereof;  and 
when  the  8tate,  or  any  officer  thereof  in  its  behalf,  is  a  party,  the 
verification  may  be  made  by  any  person  acquainted  with  the 
facts.  The  verification  may  be  omitted  when  an  admission  of 
the  truth  of  the  allegation  might  subject  the  party  to  prosecution 
for  felony.  And  no  pleading  can  be  used  in  a  criminal  prosecu- 
tion against  the  party,  as  proof  of  a  fact  admitted  or  alleged  in 
such  pleading. 
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a.  Omitting  Terifleatlon. — ^The  yerification  maj  be  omitted  in  all 
cases  where  the  party  called  upon  to  verify  would  be  pnvileged  from  testify- 
ing as  a  witness  to  the  truth  of  any  matter  denied  by  such  pleading  (Laws 
1854,  p.  158).  The  privilege  of  a  party  from  testifying  as  a  witness  extends 
to  the  following  cases :  THiere  the  answer  will  have  a  tendency  to  expose  the 
witness  to  a  penal  liability,  or  to  any  kind  of  punishment,  or  to  a  ciiminal 
charge  {Clapper  v.  FiUpatrick^  8  How.  814).  n  the  fact  to  which  he  is  inte^ 
rogated  forms  but  one  link  in  the  chain  of  testimony  which  is  to  convict  him, 
he  is  privileged ;  and  the  witness  need  not  explain  how  he  might  be  crimi- 
nated by  the  answer.  If  the  prosecution  to  which  he  might  be  exposed  is 
barred  by  lapse  of  time,  the  privilege  ceases  and  the  witness  must  answer 
{Hmry  v.  Salina  Bank,  1  N.  Y.  86).  So,  if  the  prosecution  be  under  a  foreign 
law  {King  of  the  Two  8icilie$  v.  Wilcox,  15  Jurist,  214).  Or  if  the  witness  has 
been  protected  by  statute  against  the  use  of  his  testimony  on  a  trial  against 
\nxDBe\f  {The  People T.  KeUy,  ^  now.  3^9 ;  He  Bdekley,2iN,Y.74:  ByauY, 
Smith,  4  Bosw.  679).  A  defendant  is  not  excused  from  verifying  his  answer 
by  the  complaint  charging  him  with  fraud  in  maJdngthe  assignment ;  it  is  the 
object  of  the  action  to  have  set  aside  {Woleott  v.  Wington,  8  Abb.  422;  and 
see  The  People  v.  Qay,  7  N.  Y.  882). 

h.  Whether  or  not  in  an  action  for  divorce,  charging  adultery,  the  com- 
plaint being  verified,  the  answer  must  be  Verified  is  doubtful ;  that  it  need  not 
{Sweet  V.  Sweet,  15  How.  169 ;  AncMe  v.  AnMe.  24  How.  92) ;  that  it  must 
be  ( Olney  v.  Otney,  7  Abb.  850 ;  see  2  R.  8. 144,  |  89).  In  an  action  for  libel, 
if  tiie  answer  denies  the  publication,  no  verification  is  required  {BlaisdeU  t. 
Baymand,  5  Abb.  144 ;  6  Abb.  148 ;  and  see  Be  Tappan,  9  How.  894 ;  MoUme^ 
V.  Ikywe,  2  Hilton,  247;  The  People  v.  Kdl/y,  24  How.  869;  and  see  Lynch  t. 
Todd,  18  How.  546 ;  Wheder  v.  Dvum,  14  How.  151 ;  SpHnysteed  v.  BoHnton, 
8  How.  41). 

e.  When  afl^ent  or  attorney  may  verify. — ^The  attorney  may 
verify  the  complaint  in  two  cases :  (1)  when  the  action  is  founded  on  a  written 
instrument  in  his  possession;  and  (2)  when  all  the  material  aUegalions  of  the 
jdeading  are  withm  his  personal  knowledge  {Mason  v.  Brovm,  6  How.  484;. 
TreadweU  v.  Fassett,  10  «t  184 ;  Wheeler  v.  Ohesley,  14  Abb.  441) ;  (8)  when  the 

?arty  is  absent  from  the  county  where  the  attorney  resides  {Boseoe  v.  Maiton, 
How.  121 ;  Latson  v.  Zefever,  5  Sand.  650 ;  l^anna/rd  v.  Mctttiee,  7  How.  4). 
The  guardian,  or  the  attorney  for  the  guardian,  of  an  infant  plaintiff  should 
verify  the  complaint  {BiU  v.  ThaOer,  8  How.  409 ;  Anatle  v.  AndbUe,  24  How. 
92 ;  Bogeri  v.  Cruger,  7  Johns.  581).  Where  a  party  has  several  agents,  the 
verification  need  not  be  made  by  the  agent  who  knows  most  about  the  matter 
{Dreoert  v.  Appsert,  2  Abb.  165).  The  attorney  in  the  action  may  verify  on 
behalf  of  his  nonresident  client,  although  it  appear  that  the  client  has  a  resi- 
dent agent  (id.) 

d.  Terf  flcation  by  party  In  Interest^^Where  the  action  is  prosecuted 
or  defended  for  the  immediate  benefit  of  one  not  a  party  to  the  record,  bnt 
who  is  the  party  in  interest,  the  pleading  may  be  verified  by  him  {Taber  v. 
Gardner,  6  Abb.  N.  S.  147). 

e.  Terifleatlon  as  eTidenee. — ^Where  the  verification  is  by  a  party  to 
the  suit,  all  statements  contained  in  it  are  evidence-  on  the  trial  against  the 
deponent  {MorreU  v.  Ocnoley,  17  Abb.  76) ;  but  where  the  verification  is  by  one 
not  a  party  to  the  suit,  his  statements  therein  are  not  evidence  against  a  party 
to  the  suit  {Botoen  v.  Powell,  1  Lans.  1). 

/.  Form  of  TerifleaUon.—The  form  prescribed  need  not  be  literally 
followed  {BadtDoy  v.  Mather,  5  Sand.  655 ;  Earrit  v.  Trip,  4  Abb.  283) ;  a 
substantial  compliance  is  sufficient  {Waggoner  v.  Brown,  1  How.  212);  the 
substitution  of  "  facts  "  for  "  matters  "  would  not  render  verification  defective 
{WheJpUy  V.  Van  Epps,  9  Paige,  888).  The  verification  need  not  state  that 
the  deponent  has  read  tlie  plefding  {Patterson  v  Ely,  19  CaL  R.  28).  It  should 
be  subscribed  by  the  deponent  {&imbeer  v.  AUen,  2  Sand.  648) ;  and  semble 
not  sworn  before  the  attorney  in  the  action  {GfUmor  v.  ffempkead,  4  How. 
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158;  Anon,  id,  390 ;  iVf^  y.  Coleman^  9  id,  64).  Where  the  yerification  was 
without  a  venue,  and  the  residence  of  the  commissioner  was  not  stated,  nor 
was  there  any  thing  to  show  where  it  was  sworn, — held  that  the  verification 
WBsa  nollity  {Lane  v.  Morte,  6  How.  894). 

a.  Oot  of  State.— Form  of  verification  out  of  the  State  (see  2  R.  S.  896, 
{  25;  13  Wend.  226 ;  8  Hill,  463 ;  Lahens  v.  Fieldm,  1  Barb.  22 ;  Laws  1868,  p. 
449;  Gitff  B'h  y,  Lamhy,  28  How.  401). 

I.  Corporation. — When  the  verification  is  by  an  officer  of  a  corpora- 
tion, it  is  in  &ct  the  verification  of  the  corporation,  and  the*  form  of  verifica- 
tion is  that  of  a  party  to  the  action  (OlofubeTiMee  y.  Bdndmrg  Packet  Co,  9 
Abb.  104). 

e.  Attorney  or  agent* — ^Where  the  verification  is  by  the'  attorney, 
he  must  set  forth,  in  the  affidavit  of  verification,  his  knowledge,  or  the  grounds 
of  his  belief  on  the  subject,  and  the  reason  why  it  was  not  made  by  the  party 
(Stannard  v.  MaUiee^  7  How.  4 ;  Fitch  v.  Bigdow^  5  id.  287 ;  TreadweU  v.  Fas- 
Mtt,  10  How.  184 ;  Hubbard  v.  Nat.  Pro.  Ins.  Co.  It  id.  149 ;  Bank  of  Maine  v. 
BudMid.  311;  Borion  Locomotive  Works  v.  WrigU,  15  id.  258;  SouHerY. 
Mather,  14  Abb.  440 ;  contra.  Smith  v.  Bosenthal,  11  How.  442 ;  Myers  v.  Ger- 
ritty  13  Abb.  106).  Semble  it  is  not  necessary  to  state  the  absence  of  the  party 
where  the  agent  or  attorney  has  a  knowledge  of  the  facts  (Ghimeyy.  Wersiuand, 
3  Doer,  618 ;  Boss  v.  Longmttir,  15  Abb.  826).  Verifications  by  attorneys 
held  sitficient  (see  JHwweU  v.  Wordsworth^  2  Code  Rep.  1 ;  Wheeler  v.  Chesley, 
14  Abb.  441 ;  Mason  v.  Broixm^  6  How.  481 ;  Btannard  v.  Mattiee,  7  How.  4 ; 
Smiik  V.  Rosenthal,  11  How.  442 ;  Myers  v.  GerriU,  18  Abb.  106 ;  WiMn  v. 
QQman,  18  How.  225 ;  Wheder  v.  Ohesley,  14  Abb.  442).  Verifications  by  at- 
toraeysheld  insufficient  (see  Fitch  v.  BigeloWj  5  How.  287 ;  TreadweU  v.  Fassett, 
10  How.  184 ;  HMard  v.  NaJt  Pro,  Ins,  Co.  11  How.  149 ;  Mead  v.  Gleason,  18 
How.  818 ;  TitbaUs  v.  Bdf ridge,  12  How.  64 ;  SouHer  v.  Maiher,  14  Abb.  440 ; 
Fk  of  Maine  v.  Bull,  14  How.  811 ;  The  People  v.  Allen,  id,  884 ;  Boston  Loco. 
Works  V.  Wright,  1 5  How.  258).  The  forms  following  have  been  held  defective : 
**That  he  has  read  the  foregoing  complaint,  and  knows  the  contents  thereof^ 
ind  that  the  same  is  true"  {Wiuiams  v.  Biel,  11  How.  875 ;  5  Duer,  601 ;  but 
90^  SofijUiworth  T.  Curtis,  6  How.  271).  ''A.B.,the  above-named  plaintifi; 
bebg  duly  sworn,  says  the  above  complaint  is  substantiaDy  true  of  his  own 
knowledge"  {Waggoner  v.  Broion,  8  ^w.  212) ;  that  the  party  had  read  the 
pleadmff,  and  "  the  same  is  true,  according  to  tihe  best  of  his  knowledge  and 
belief "  (yfi^  Sam  v.  Montgomery,  5  id,  238). 

d.  Where  all  the  allesatlons  in  a  pleadins  were  made  on  information  and 
belief,  a  verification  in  vmich  it  was  stated  that  the  affiant  **  believes  it  to  be 
true,  all  the  allegations  therein  being  made  on  information  and  belief^"  was 
held  to  be  sufficient  (Wmies  v.  Tripp,  4  Abb.  282). 

e  Where  in  apleadin^  all,  the  all^tions  are  positive,  and  are  none  of  them 
itated  to  be  on  information  and  belief,  the  verification  that  it  is  true  to  his 
knowledge,  without  adding  the  words,  **  except  as  to  the  matters  therein  stated 
upon  information  and  behef.  and  as  to  those  matters  he  believes  it  to  be  true," 
is  a  sufficient  verification  (Kihkaid  v.  Kip,  1  Duer,  692 ;  and  see  Boss  v.  Ltmg- 
vwr,  24  How.  49 ;  and  S.  C.  on  appeal,  16  Abb.  826).  The  form  of  verifica- 
tion by  a  party  does  not  imply  that  appears  it  on  the  face  of  the  pleading  what 
matters  are  stated  on  personal  knowledge  and  what  on  information  and  belief 
{Truseott  v.  Dole,  7  How.  221). 

/.  When  two  defendants  put  in  a  joint  answer,  one  defendant  cannot  swear 
to  tile  want  of  information  somcient  to  form  a  belief  on  the  part  of  his  code- 
fendant  {Kiniaid  v.  Kip,  1  Duer,  692).  But  where  in  an  action  against  two 
defendants  th^  answered,  **  As  to  each  and  every  allegation  of  the  complaint 
thc^  say  they  nave  no  knowledge  or  information  thereof  sufficient  to  form  a 
behef,"  the  verification  was  in  the  following  form :  The  defendants,  *'  being 
severally  sworn,  says,  each  for  himself^  that  &e  foregoing  answer  is  true  to  his 
own  knowledge^  except  so  far  as  the  same  alleges  want  of  sufficient  informa- 
tion to  form  a  belief  <m  the  part  of  the  other  d^endant,  that  as  to  such  allega- 
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tion  he  belieree  the  same  to  be  true."  On  motion  to  strike  out  the  answer  on 
the  groond  of  a  defect  in  ^e  yerification,  Emmett^  J.,  denied  the  motion;  and 
see  Fatterson  v.  Bly,  10  Cal  R.  28. 

a.  TeriflcaUon  by  all  piaintiA  or  defendanU.— Where  sevenl 
join  as  plaintiffs,  or  defendants,  all  not  united  in  interest  diould  yerify  {Grixfi 
T.  Kendall^  5  Bosw.  666 ;  10  Abb.  70).  Wh»e  one  of  several  parties  united 
in  interest  makes  the  yerification,  he  should  state  that  he  is  acquainted  with 
the  facts  {K€Uy  y.  Bowman^  Transcript,  18  July,  1861 ;  BnUm  Jboeo.  WorU  ?. 
Wright,  15  How.  358).  Where  ihe  maker  and  indorser  of  a  promissory  note 
are  sued  together,  the  complaint  being  yerified,  if  they  put  in  a  joint  answer, 
it  must  be  verified  by  both  (Andreum  v.  StartM,  6  Sand!  609 ;  Alfred  v.  Wat- 
him,  1  Code  Rep.  N.  S.  848 ;  Eua  v.  BaUy  14  How.  805;  and  see  Beed  v.  But- 
l&r,  2  HUton,  589). 

h.  And  in  an  action  against  husband  and  wife,  where  the  complaint  is 
yerified,  unless  the  wife  is  a  mere  nominal  party,  she  should  join  with  the 
husband  in  verifying  the  answer  (Yaung$  v.  8edy^  12  How.  897 ;  Beed  v.  But- 
ler, 2  Hilton,  589 ;  but  see  Hartely  v.  JamM,  18  Abb.  299). 

c.  Writing,  numbering,  and  Indorsing  pleadings. — Pleadings 
are  to  be  in  the  English  language  (2  R  8.  276,  |  9),  legibly  written,  and  the 
folios,  where  the  pleading  exceeds  two  folios  in  length,  distinctly  marked 
(Rules  20  and  56) ;  the  attorney's  name  and  residence  are  to  be  indorsed  (m2. 
10). 

§158.    (Am'd  1849,  1861.)    Items  of  occoimt.    Particulars. 

[1]  It  shall  not  be  necessary  for  a  party  to  set  forth  in  a  plead- 
ing the  items  of  an  account  therein  alleged ;  but  he  shall  deliyer 
to  the  adyerse  party,  within  ten  days  after  a  demand  thereof  in 
writing,  a  copy  of  the  account,  which,  if  the  pleading  is  verified, 
must  be  verified  by  his  own  oath,  or  that  of  his  agent  or  attorney, 
if  within  the  personal  knowledge  of  such  agent  or  attorney,  to  the 
effect  that  he  believes  it  to  be  true,  or  be  precluded  from  giving 
evidence  thereof.  The  court,  or  a  judge  thereof,  or  a  county 
judge,  may  order  a  "further  account,"  when  the  one  delivered  is 
defective ;  [2]  and  the  court  may  in  all  cases  order  a  bill  of  partic- 
ulars of  the  claim  of  either  party  to  be  furnished. 

d.  Copy  aeeoont, — ^The  "  account "  alleged  in  the  pleading  means  an 
*^  account  stated  "  {Johnean  y.  MaUory,  2  Rob.  681).  Where  an  accoimt  is 
alleged  in  a  pleading,  the  opposite  party  is  entitled  to  a  copy  thereof;  in  all 
other  cases,  particulars  can  be  obtained  only  by  order  (FuU&rton  y.  Oayhrd, 

7  Bob.  566).  An  order  to  deliver  a  copy  of  the  account  mentioned  in  a  com- 
plaint does  not  per  se  extend  the  time  to  answer  {Piatt  v.  Tovmaend,  8  Abb. 
9  ;  5  Duer,  668).  After  demand  of  a  copy  account,  if  one  is  deUvered  which 
is  not  satis£Eictory,  a  motion  should  be  made  promptly  for  a  further  account 
(MoKirmey  v.  MeKmMy,  13  How.  22).  The  items,  as  to  which  a  further  ac- 
count is  required,  should  be  clearly  specified  {KeUegg  v.  Paine,  8  How.  829). 
The  order  for  a  fturther  account  may  be  made  at  any  time  hefore  trial  {TaUt 
v.  Bigehw,  9  How.  186),  but  after  order  for  reference  and  trial  before  referee 
commenced  {CadweiU  v.  Ooodenaugh,  28  How.  479 ;  2  Rob.  706 ;  8  id  688). 
A  party  refusing  to  ftimish  a  copy  of  his  account  should  be  precluded  from 
giving  evidence  thereof  {Goinge  v.  Patten,  17  Abb.  889).  An  order  for  I>^^ 
eluding  such  evidence  should  be  obtained  prior  to  the  trial  {KeUogg  v.  /V«fM, 

8  How.  829).  An  order  directing  the  d^endant  to  deliver  an  account  of 
payments,  or  show  cause  why  he  bhould  not  deliver  such  account,  is  not  ap- 
peaUble  {Watt  v.  WaU,  2  Rob.  685 ;  8  id.  615). 
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a.  Bill  of  parClcnlan. — ^A  x)arty  k  not  entitled,  of  coune,  to  a  bin  of 
pATticalara.  It  can  be  obtained  only  by  order  {Full&rton  y.  Gctytord,  7  Rob. 
666).  A  bill  of  particnlan  was  reixifled  in  an  action  for  yiolating  a  special 
contract  (Iw8  y.  Shaw,  81  How.  54),  for  breach  of  warranty  {Pyliey,  Stephen^ 
6  M.  &  W.  814),  for  settlement  of  partnership  accounts  (Dtpew  y.  Xea2, 5  Dner, 
668),  for  conyertinff  goods  {Blaekie  y.  Nmstm,  6  Bosw.  681),  for  death  by 
imn^fnl  act  {Murphy  y.  £«j>,  1  Duer,  650) ;  nor  will  the  order  be  made  in  any 
case  where  the  party  applying  has  fiill  knowledge  of  the  grounds  of  action 
or  defense  {Taung  y.  Le  MoU,  1  Barb.  80;  Bladoie  y.  NeUson^  6  Bosw.  681). 
A  plaintiff  is  not  bound  to  ftirnish  particulars  of  set-ofb,  or  payments  by  de- 
fendant, with  which  he  (plaintiff)  yolunteers  to  credit  him  (defendant)  in 
his  complaint  {WiUiamt  y.  Bhof/o,  4  Abb.  209 ;  Oile9  y.  J5^  15  Abb.  285; 
Watt  y.  WaU^  2  Rob.  685).  In  an  action  on  a  policy  of  insurance,  the 
defendant  is  entitled  to  a  bill  of  particulars  (CwiJmift  y.  Atkmtie  Mut.  Im. 
Co.  9  Bosw.  681 ;  see  Moion  y.  Mng,  10  Bosw.  598 ;  Qavn^iB  y.  Ludlow^  9  id. 
681).  The  use  of  a  bOl  ofparticulars  is  to  apprise  a  party  of  the  specific  de- 
mands of  his  adyersar^  {The  People  y.  Mowroe  Com.  rUae,  4  Wend.  200).  It 
**  has  the  effect  to  restrict  the  proofii  and  limit  the  recoyery  to  the  matters  set 
forth  in  it.  It  is  r^arded  as  an  amplification  of  the  pleading  to  which  it  re- 
lates, and  it  is  to  be  construed  as  formmg  a  part  of  it"  {jkel/oin  y.  Wood^  8 
£^€1,  686 ;  Biywmaik  y.  EarU,  8  Duer,  649).  No  nroofs  should  be  allowed 
of  matten  not  within  the  bill  of  particulars  ijd, ;  Brown  y,  WiUiams,  4  Wend. 
868).  But  it  is  not  the  office  of  a  bill  of  particulars  to  state  the  grounds  upon 
vhich  the  plaintiff  claims  to  recoyer,  but  only  to  point  out  the  items  and  par- 
ticnlars  of  his  claim  {Seaman  y.  Low,  4  Bosw.  888).  It  is  sufficiently  specific 
if  it  apprises  the  opposite  party  of  the  eyidence  to  be  offered  {Sm4th  y.Hicke^ 
6  Wend.  48 ;  Draie  y.  TTu^fer,  5  Rob.  694).  A  bill  of  particulars  as  follows : 
to  the  first  count  damages  $5,000 ;  balance  due  on  settlement,  $5,000 ;  money 
receiyed  at  New  Orleans  on  account  of  plaintiff,  $5,000,  without  specifying 
any  date, — ^held  insufficient  ( Wetmare  y.  Jenny$,  1  Barb.  58) ;  and  stating  the 
items  as  "  amount  adyanced  "  is  not  sufficient  {Moron  y.  Morissey,  18  Abb. 
181;  28  How.  100).  The  seyeral  items  should  be  stated  with  dates  and 
amounts  {Kdbgg  y.  Pame^  8  How.  829). 

§  1S9.    Pleadings  J  how  construed. 

In  the  construction  of  a  pleading  for  the  purpose  of  determin- 
ing its  effect,  its  allegations  shall  be  liberally  construed  with  a 
Tiew  of  Bubfitantial  justice  between  the  parties. 

h.  The  code,  by  requiring  pleadings  to  be  liberally  construed,  does  not  mean 
that  substantial  ayerments  may  be  omitted  {Koenig  y.  Nott,  2  Hilton,  824 ; 
l^^ear  y.  Downing,  84  Barb.  528 ;  12  Abb.  487).  A  yerified  pleading  must  be 
construed  so  as  to  make  all  its  parts,  if  possible,  harmonize  with  each  other 
{RyU  y.  Harrington,  4  Abb.  421). 

e.  Words  used  in  a  pleading,  as  in  a  contract,  should  be  construed  ac- 
cording to  their  popular  sense  {Woodbury  y.  Saehrider,  2  Abb.  405 ;  Mann  y. 
Morewood,  5  Sana.  557)  ;  but  a  pleading  must  be  construed  according  to  what 
it  ssys,  and  not  what  the  pleaaer  intended  (6  Hill,  240 ;  Ootdd.  y.  Ola9S,  19 
Barb.  185).  "  The  law  does  not  presume  that  a  party's  pleadinffs  are  less 
strong  than  the  fiicts  of  the  case  will  warrant "  {Cruger  y.  The  ffudeon  Biver 
4  M.  Co.  12  N.  Y.  201 ;  Koenig  y.  NoU,  2  Hilton,  824) ;  and  where  the  plain- 
tiif  so  frames  his  complaint  as  to  render  it  doubtful  whether  he  intends  to  rel^ 
on  a  cause  of  action  on  tort  or  contract,  that  construction  should  preyail 
which  is  most  unfayorable  to  the  plaintiff  {Bidder  y.  Whithck,  12  How.  212  ; 
see  Munger  y.  Heee,  80  N.  T.  591) ;  when  the  statement  of  &cts  in  a  complaint 
will  support  either  of  two  actions,  and  it  is  doubtful  which  the  pleader 
intended,    the    demand    for  judgment   an^  the  summons  may  be   con- 
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suited  with  a  view  of  ascertaining  which  action  was  intended  {Bodgert  t. 
BodgerB^  11  Barb.  596 ;  Chamben  y.  2>tou,  2  Hilton,  501;  10  Abb.  206;  11 
Abb.  210 ;  Oome$  y.  ffarri*,  1  N.  Y.  228).  And  where  the  complaint  was  so 
framed  that  it  was  a  matter  of  doubt  whether  it  was  intended  as  consisting 
of  one  or  of  two  causes  of  action,  but  it  contained  allegations  constituting  a 
cause  of  action  on  contract  and  a  cause  of  action  for  a  tort, — ^held  that  all  tiie 
allegations  not  material  to  the  cause  of  action  on  contract  might  be  strack 
out  as  irreleyant  or  redundant  {Hunter  y.  P^weU^  15  How.  221).  Generally 
where  an  equiyocal  or  ambiguous  expression  is  used,  it  is  to  be  constraed 
gainst  the  party  using  it  (13  Eng.  Com.  Law  Rep.  175 ;  80  id,.  248 ;  BaUi  y. 
Bmhram^  28  How.  98 ;  Beach  y.  Bay  State  Co,  10  Abb.  71)  ;  but  if  the  opix>- 
site  party  pleads  oyer,  then  that  construction  is  to  be  aaopted  which  will 
support  the  preyious  pleading  {id.)  Where  the  parties  ^o  to  trial  on  an  is- 
sue of  fact,  the  pleadings  objected  to  will  be  construed  with  greater  liberality 
than  where  the  objection  has  been  pointed  out  by  demurrer  {8t.  John  y.  NwiiJ^ 
rup,  28  Barb.  26 ;  and  see  Cody  y.  AUen^  22  Barb.  394) ;  or  motion  (  WaU  y. 
Buffalo  Water  Works,  18  N.  Y.  119)  ;  the  language  of  a  pleading  is  to  haye 
a  reasonable  construction ;  and  when  a  matter  is  capable  of  di&rent  mean- 
ings, that  shall  be  taken  which  will  support  the  pleading,  and  not  the  other 
which  will  defeat  it  {Allen  y.  Patterson^  7  N.  Y.  480  ;  OUsott  y.  CarroU  89  N. 
Y.  486 ;  (iuMard  y.  Ne/uitown,  5  Rob.  72 ;  and  see  Sheddon  y.  Patriek,  28  Eng. 
Law  and  Eq.  R.  68 ;  Moore  y.  Foiter,  5  Com.  B.  220 ;  and  see  5  Beay.  41 ;  8 13. 
285 ;  2  Myl.  &  Cr.  145).  The  law  will  not  assume  in  fayor  of  aparty  any  thing 
he  has  not  ayerred  (^Ortiger  y.  Hudeon  Biver  B.  R  Co,  12  N.  Y;  201). 

a.  General  statements  in  a  pleading,  which  are  eyidently  qualified,  and  in- 
tended to  be  qualified,  by  subsequent  parts,  must  be  taken  accordingly  with 
such  qualification  {Page  y.  Boyd,  11  How.  416) ;  thus  where  the  condition  was 
that  all  suits  in  the  supreme  court  were  to  be  discontinued,  meaning  three 
ejectment  suits  in  the  name  of  P.  M.  H.,  one  against  Norman  P.,  one  against 
Nelson  P.,  and  one  against  S.  D.,  and  the  allegation  of  performance  was  that 
all  suits  in  the  supreme  court  were  discontinued,  as  in-  the  condition  of  said 
bond  stipulated,  meaning  these  ejectment  suits  in  the  name  of  P.  M.  H.  against 
Nelson  P.  and  one  against  S.  D.,  nothing  being  said  as  to  the  suit  against 
Norman  P.,  and  it  not  appearing  to  haye  been  in  any  way  discontinued,— 
held  on  demurrer  that  the  complaint  was  defectiye,  for  not  showing  perform- 
ance of  the  stipulations  as  to  the  suit  of  Norman  P.  (Satdi  y.  Peet^  28  Barb. 
575). 

0.  Where  there  is  an  ayerment  of  a  legal  conclusion  at  yariance  with  an 
admitted  fact,  the  fact  will  be  regarded  and  the  legal  conclusion  disregarded 
{Jones  y.  The  Phomix  Bank,  8  N.  Y.  285 ;  Bdbinson  y.  Btewart,  10  N.  Y.  189); 
and  the  ayerment  of  a  mere  conclusion,  without  any  fact  to  warrant  it,  is 
always  disregarded  {Sehenck  y.  Naylor^  2  Duer,  678;  and  see  Mann  y.  More- 
wood,  5  Sand.  566;  Oarr  y.  Selden,  4  N.  Y.  91 ;  Siblse  y.  We^  16  N.  Y.  180; 
BurraU  y.  Bowen,  21  How.  878) ;  and  this  has  been  held  of  an  allegation  that 
the  defendant  is  indited  or  remains  indebted  {Chamberlain  y.  Kaywr,  2  E.  D. 
Smith,  189) ;  that  a  defendant  was  liable  under  a  special  contract  {LenM  y. 
Acker,  11  How.  168) ;  that  an  instrument  was  a  mortgage  {Fairbanks  y. 
Bloomfield,  2  Duer,  854) ;  and  so  of  the  allegation  "  unla^frolly  conyerted " 
(id,  854),  or  that  an  obstruction  was  a  flagrant  nuisance  {Bents  y.  L.  L  B  R 
Co.  18  Barb.  647 ;  and  see  in  note  to  1 160,  post;  Decker  y.  MaMeies.  12  N.  Y. 
821 ;  ^.  John  v.  OHj^A,  1  Abb.  40). 

e,  A  positiye  denial  of  fraud  in  an  answer  will  not  preyail  against  admis- 
tdons  in  the  same  answer  of  facto  which  show  that  the  transaction  was  fraud- 
ulent {Bobinson  y.  StewaH,  10  N.  Y.  189;  and  see  Wight  y.  Preseott,  2  Barfo. 
196 :  Dykers  v.  Woodward,  7  How.  818.) 

a.  An  allegation  that  "  the  sheriff  suffered  and  permitted  such  person  to 
escape"  states  a  yoluntaiy  and  not  a  negligent  escape  {LoosgyY.  Orser,  4  Bosw. 
891). 

e.  Where  a  party  is  shown  to  be  owner  of  property  on  a  certain  day,  it 
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need  not  be  alleged  that  he  continued  such  owner,  the  fact  of  his  continuing 
owner  will  be  presumed  (Van  Bemmdaer  y.  Banested,  24  Barb.  866). 

a.  An  ayeiment  that  an  agent  acted  by  due  authority  is  sustained  by 
proof  of  subsequent  ratification  {Hoyt  y.  Thompton'i  Executors,  19  N.  Y.  208). 

h.  To  state  in  a  pleading,  the  nature  and  source  of  the  information  upon 
which  the  party  relies  in  manng  an  ayerment  on  information  and  belief,  does 
not  vitiate  the  allegation,  nor  does  prefixing  the  word  ^*  therefore  ^'  to  an  allega- 
tion render  the  allegation  the  less  an  allegation  of  fact  (Bt^rrotoe  y.  MUlbcmJe, 
6  Abb.  28). 

e.  A  complaint,  stilting  a  promissory  note,  whereby  the  maker  promised  to 
pay  the  defendants  named,  *'  trading  and  doing  business  under  the  partnership 
name  or  firm  of  C.  J.  &  Co.,  and  that  said  note  was  duly  indorsed  by  said  de- 
fendants by  their  said  partnership  name,  sufficiently  avers  the  partnership ; 
an  answer,  denying  "  the  indorsement  in  tne  complaint  alleged,"  does  not  put 
the  partnership  in  issue  (Anable  v.  OarikUn,  25  N.  x.  470). 

a.  An  allegation  that  a  deed  was  procured  by  "  false  and  fraudulent  repre- 
sentations and  by  undue  infiuences,"  is  not  an  allegation  of  fraud  (BiUler  y. 
FM2e,  44  Barb.  159). 

€.  The  allegation  that  defendant  subscribed  to  so  many  shares  of  stock  im- 
plies that  defendants  were  owners  of  those  shares  {Owoego  Plank  Rd  Co,  y. 
But^  5  How.  890). 

/.  An  allegation  "that  Abner  Banford  was  appointed  to  collect  the  money, 
*  *  *  and  that  no  personal  demand  was  made  by  the  said  Abner  Sanford," 
does  not  imply  that  no  personal  demand  was  made  by  any  person  authoriased 
to  receive  the  sum  demanded,  and  other  than  the  said  Abner  Sanford  (Manice 
y.  Mayor  of  N,  T,  B  N.  Y.  182). 

g.  An  allegation  that  plaintiff's  intestate  was  in  the  employ  of  defendants 
as  an  enffineer  upon  their  locomotive  while  it  was  in  tneir  service, — ^held 
safficient  to  show  the  relation  of  master  and  servant  between  the  parties 
{MMtOan  v.  Saratoga  R'lroad  Co,  20  Barb.  452). 

A.  From  an  allegation  that  plaintiff  was  the  owner  and  entitled  to  certain 
real  estate,  it  cannot  be  inferred  that  he  ever  was  in  possession  of  such  real  es- 
tate {Carpenter  v.  StiUweU,  8  Abb.  460). 

i  In  an  action  on  a  policy  of  insurance  against  fire,  proof  that  there  was 
no  force-pump  in  the  building  destroyed  is  a£nissible  under  an  allegation  in 
the  answer  that  the  plainti£E^  on  his  application  for  insurance,  warranted  that 
the  boUding  contained  such  foroe-ptmip,  and  that  he  removed  the  same  before 
the  fire  {IfcComber  v.  The  Granite  Ins.  Co,  15  N.  Y.  49(r). 

j.  An  allegation  that  certain  drafts  were  acceptea  by  a  corporation,  by 
iheir  treasurer,  indndes  an  averment  of  authority  to  the  treasurer  to  accept 
the  drafts  (Partridge  v.  Badger,  25  Barb.  146). 

2;l  In  an  action  for  dama^  caused  by  the  defendant  leaving  a  ditch  open 
and  unguarded,  the  complamt  stated  that  plaintiff  fell  into  it  **  without  any 
firalt  or  want  of  care.''  The  answer  denied  that  "  plaintiff,  without  any  fault 
or  want  of  care,"  did  fidl  therein, — ^held,  that  this  put  in  issue  the  falling  into 
the  ditch,  and  the  exercise  of  proper  care  by  plaintiff  (WaU  y.  Buffalo  Water 
yforke,  18  N.  Y.  119 ;  UomgsUm  v.  Bammer,  7  Bosw.  670). 

h  Where  a  deed  is  set  up  in  an  answer,  it  is  not  sufficient  to  say  it  was 
"  executed  in  due  form  of  law ; "  delivery  and  acceptance  also  must  be  averred 
(Whitloeie  y.  Fiske,  8  Edw.  Ch.  181 ;  and  see  19  N.  Y.  282 ;  80  Barb.  492). 

m.  Knowledge  of  the  party  means  of  the  party  making  the  contract  (Hieh- 
man  v.  Femie,  8  M.  &  W.  517).  Where  the  plamtiff  avers  facts  amounting 
to  an  excuse  for  not  giving  notice  of  nonpayment,  and  proves  such  facts  on 
tiie  trial,  he  may  recover,  although  he  has  also  averred  notice  and  gives  no 
proof  thereof  (PtfrcAoMV.  Mattison,  6  Duer,  587). 

n.  Allegation  of  making  a  written  instrument  implies  a  delivery  (Prindle  v. 
CairutherSj  15  N.  Y.  426) ;  allegation  that  defendant  accepted  implies  a  due 
sceeptance  (G^raAam  v.  MachtMo,  6  Duer,  514;  Bk  qf  LoumUe  y,  Edwards, 
216) ;  no  award  means  no  valid  award  (Dresser  v.  Stan^ld,  14  M.  &  W.  822) ; 
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no  fnemarial  means  no  Tilid  memorial  (JSiob  y.  OraefmsU^  81L  &  W.  77 ;  ta3> 
ing  means  an  unlawful  taking  (GkUd*  y.  Hart^  7  Barb.  872) ;  e(mMr9ion  means 
WTon^^l  conyersion  {Tcung  y.  Oooper^  0  Ex.  6SI) ;  indorsea  means  lawfully  in- 
dorsed {MeehanM  B^h  Auowxtion  y.  Spring  Valley  Skai  Co.  25  Barb.  521 ; 
and  see  Price  y.  MeOlave^  6  Duer,  544 ;  Bank  of  Genewi  y.  Ouliok,  8  How.  57) ; 
and  includes  deliyery  (Rh  of  LowMe  y.  JESatoarda,  11  How.  216 ;  see  8  K.  & 
W.  404) ;  entry  on  limd  means  lawful  entry  {Turner  y.  MeGarihy^  4  E.  D. 
Smith,  248) ;  9old  impliee  "a  sale  and  deliyery"  {Olaurh  y.  Meigs,  18  How. 
467) ;  negligence  includes  gross  as  well  as  ordinary  negligence  (IfoUon  y.  We$t, 
B.  R  Corp.  15  N.  Y.  450;  JSdgert(m  y.  JT.  F.  d  Harlem  B.  R  85  Barb.  889); 
owrpaymerU  means  an  oyerpayment  in  money  {Mann  y.  Moreteaod,  5  Band. 
557) ;  eole  heir  at  law  impliee  heirship  and  only  heir  {^,  John  y.  Nortkrup^  28 
Barb.  26) ;  signed  means  made,  applied  to  a  promissory  note  {Price  y.  MeCla^ 
6  Duer,  544 ;  Bk  of  Oenena  y.  Gulieky  8  How.  57) ;  lease  in  tcriHng  means  a 
parol  lease  {Vemamy.  StnUJ^  15  N.  T.  882) ;  agreement  implies  written  agree- 
ment {Toung  y.  Atutin^  Law  Rep.  iy.  554,  C.  P.) ;  furnished  proiif  of  interest 
does  not  imply  an  interest  ( WiUkms  y.  /n«.  Co.  ofN.A.^  How.  874) ;  statinff 
the  recoyery  of  a  judgment  and  that  it  is  a  lien,  implies  that  it  was  docketed 
{Cody  y.  Men^  22  Barb.  894). 

a.  To  irhat  time  allegations  In  pleadings  refer. — ^The  allega- 
tions in  a  pleading,  in  the  absence  of  any  ayerment  to  the  contrary,  are  con- 
strued as  referring  to  the  time  when  the  pleading  is  yerified  or  seryed,  and 
not  to  the  time  when  the  action  was  commenced,  or  the  accrual  of  the  cause 
of  action  {Fisher  y.Ford,  12  Adol.  &  El.  654;  Faithful  y.  AMey,  1  Q.  B.  188; 
Prindle  y.  Caruthers^  15  N.  T.  426;  Wheder  y.  HJoermans,  8  Sand  Gh.  597; 
Biee  y.  G^  Connor^  10  Abb.  862).  To  an  allegation  of  the  complaint  that  the 
defendant  is  the  owner,  an  ail^^tion  in  the  answer  that  he  ie  not  the  owner, 
was  held  uncertain,  and  that  it  should  go  further  and  allege  that  he  was  not 
such  owner  at  the  time  of  the  commencement  of  the  action  (Jfor^  y.  Eafnr 
ouse,  2  Abb.  829;  aeeDendy  y.  PoweU^  8  M.  &  W.  442;  MoUan  y.  Torrance,  9 
Wheat.587;  Warvnek  y,  Beswiek,  10  B,  &  C.  Q7Q ;  Boyd  y.  Weeks,  2  Den. 


§  166«  (Am'di849.)  Irrelevant  or  redundant.  Indefinite  or 
uncertain. 

If  irrelevant  or  redundant  matter  be  inserted  in  a  pleading,  it 
may  be  stricken  out,  on  motion  of  any  person  aggrieved  thereby. 
And  when  the  allegations  of  a  pleading  are  so  indefinite  or  uncer- 
t€tin  that  the  precise  nature  of  the  charge  or  defense  is  not  appor^ 
ent,  the  court  may  require  the  pleading  to  be  made  definite  and 
certain  by  amendments 

h.  Redundant. — ^Redundant  and  irrelevant  are  not  equivalent  tenns 
Matter  which  is  irrelevant,  it  is  true,  is  also  redundant ;  but  the  conyerse  is 
not  true.  A  needless  repetition  of  material  ayennents  is  redundancy; 
although  the  facts  averred,  so  far  fh>m  being  irreleyant,  may  constitute  tne 
whole  cause  of  action  {Bowman  y.  Sheldon,  5  Sand.  660).  Allegations  chT  ag- 
gravating circumstances  in  an  action  for  malicious  prosecution,  held  not  to  be 
redundant  {BroMeman  v.  Brandt,  10  Abb.  141).  U  is  matter  which  might  be 
TOx>ved  under  a  general  denial,  and  is  not  iireleyant  (ffoUenbeck  y.  dteWy  9 
How.  292;  see  Maretsek  y.  CauidweU,  2  Bob.  715;  Smith  v.  Trqfton,  8  Rob. 
709,  that  mitigating  circumstances  cannot  be  struck  out  as  irrelevant  nor 
made  definite  and  certain).  To  a  complaint  alleging  want  of  probable  causOi 
the  answer,  after  denying  the  allegation  of  the  complaint,  set  up  as  a  defense 
that  defendant  had  probable  cause,— held  redundant  {Best  y.  Morris,  12  Abb. 
446 ;  see  Benedict  v.  Seymour,  6  How.  803).  It  is  taking  issue  on  an  allegation  of 
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the  oomplaint  {IRng  t.  Utiea  In$,  Co.  6  How.  485 ;  Anon.  2  Code  Rep.  6; 
Mar€tBek.Y,  CavidwdL,  19  Abb.  88). 

a.  IrreleTant. — ^Matter  is  irrd&mwb  in  a  pleading^ which  has  no  bearing 
on  the  sabiect-matter  of  the  controTeray,  and  cannot  affect  the  decision  of  the 
ooart  {FabriooUi  t.  LamiUy  1  Code  R^.  N.  8  131 ;  Stafford  v.  Mayor  of  Al- 
hanff,  6  Johns.  25 ;  Van  Rmmdaer  y.  Brice^  4  Paige,  177 ;  Lee  B^h  t.  Kitth- 
wg,  11  Abb.  485;  'OahUl  y.  Pdhn&r,  17  Abb.  196;  Dovan  y.  Dmmare,  88 
Barb.  80).  If  material  only  as  affecting  the  damages  (Boot  y.  Fo%Ut^  9  How. 
87),  or  the  coats,  it  is  not  irreleyant  ( fSm  BemueUur  y.  BriM^  4  Paige,  177). 
Hence,  the  true  test  of  the  igateriality  of  ayerments  sought  to  be  stmck  out 
iSftoiDqoire  whether  such  ayerments  tend  to  constitute  a  cause  of  action  or 
defense;  and  if  they  do,  they  are  not  irreleyant  (JngerwU  y.  IngorsoU,  1  Code 
R 108 ;  Ateria  y.  Tayhr^  5  How.  476 ;  Minor  y.  Terrf/,  6  How.  208 ;  Quin^ 
tmd  y.  Newton^  5  Rob.  72). 

I.  Whore  the  plaintiff  applies  to  strike  out  a  denial  as  being  a  denial  of  an 
immaterial  allegation, — ^in  such  a  case  it  seems  a  good  test  to  ask  the  plaintiff 
if  he  will  consent  to  strike  out  the  alle^tlon  in  ms  complaint;  if  he  consent, 
then  to  grant  his  application ;  if  he  will  not  consent,  then  to  deny  his  appli- 
cation {Owrte  y.  Surridge^  9  Q.  B.  1015;  and  TallU  y.  TaUis^  16  Jur.  744; 
11  £ng.  Law  and  £q.  Rep.  457).    But  this  is  not  a  general  rule  of  practice  {id.) 

e.  After  stating  the  nets  on  which  the  pleader  relies  to  establish  his  cause 
of  action  or  defense,  it  may  sometimes  be  necessary,  to  insure  certainty,  to  add 
the  conclusion  which  he  draws  from  such  facts;  but  the  statement  of  such 
oondnsion  would  neyer  yitiate  the  pleadii^,  and  probably  would  not  be  struck 
out  as  redundant  Thus,  where  a  complaint,  after  stating  the  facts,  proceeded : 
**  Whereupon  the  plaintiff  became  entitled  to  the  possession  of  the  said  note,*^ 
the  court  said,  *'  It  was  probably  not  necessary  to  state  this  conclusion  upon 
tbe  &ct8  stated;  but  it  can  do  no  harm  "  {Becker  y.  Mattheioe,  12  N.  T.  821 ; 
GoM  y.  Williams^  9  How.  51 ;  £»,  John  y.  Qrifflth,  1  Abb.  40;  Meyer  y.  Collen^ 
88  Barb.  280 ;  and  see  Lee  Bank  y.  Kitehing,  7  Bosw.  664 ;  11  Abb.  489 ;  Bridge 
J,  Payear^  5  Sand.  216 ;  where  such  an  alleffation  was  held  to  be  irreleyant). 

d.  In  bh  action  against  an  indorser  of  a  note,  an  answer  that  the  de- 
fendant did  not  receiye  the  notice  of  presentment  and  dishonor,  would  be 
ineleyant  {Edgerton  y.  Smithy  8  I>uer,  614). 

e.  Where  a  plaintiff  has  an  option  either  to  sue  on  contract  or  tort,  and  he 
elects  to  sue  on  contract  in  the  lorm  for  mon^  receiyed  to  plaintiff's  use,  all 
allegations  as  to  fraud  on  the  part  of  the  defendant,  in  reference  to  the  alleged 
cause  of  action,  are  redundant  and  irreleyant  {SeUar  y.  8age^  12  How.  581 ; 
18  id.  280 ;  Lee  y.  BHatj  8  Sand.  786 ;  and  see  Lamoreavx  y.  Atlantic  Mut,  In$, 
Co.  8  Duer,  681). 

/.  fJneertalnty. — ^Whereyer  the  pleader  desires  to  show  a  conclusion 
different  from  that  which  the  law  would,  prima  faeiCy  draw,  he  must  state  the 
ikcts  which  remoye  sach  prima  faeie  conclusion;  but  if,  instead  of  stating  the 
&ct8,  the  pleader  merely  states  the  conclusion,  the  fault  is  uncertainty,  not  in- 
sufficiency, and  the  remedy  of  the  opposite  party  is,  by  motion,  to  haye  the 
pleading  made  certain,  by  amendment  {Martin  y.  Kanouee,  11  How.  568 ;  2 
Abb.  827 ;  see  iStto  y.  Woodtoorth,  4  N.  Y.  258). 

if.  Time. — ^If  the  time  when  a  fact  happened  is  material  to  constitute  the 
cause  of  action,  it  should  undoubtedly  be  stated.  The  fact  without  the  time 
would  be  insufficient  to  constitute  the  cause  of  action ;  but  if  the  time  is  im- 
material, a  demurrer  will  not  lie  for  omitting  to  state  it  {The  People  y.  Bgder^ 
13  N.  Y.  489 ;  Bryant  y.  Bryant,  2  Rob.  212).  The  remedy  is  by  motion  to 
make  the  pleading  definite  and  certain  {id. ;  and  see,  to  the  same  effect,  Bamee 
y.  MaUiaon,  5  Barb.  878;  Ifaeh  y.  Brown,  18  Law  Jour.  Rep.  N.  S.  [C.  P.]  62; 
PdfM  y.  Barmer^  15  id.  227 ;  MarshaU  y.  Powell,  18  Jurist,  126).  The  day  on 
which  it  is  alleged,  in  pleading  under  a  yidelicet,  that  an  act  is  done,  is  usually 
immaterial ;  and  if  a  day  stat^  under  a  yidelicet  is  inconsistent  with  any  alle- 
gation of  the  pleading,  the  allegation  of  the  day  may  be  regarded  as  surplus- 
age {Letter  Y,  JeweU,  11  N.  Y.  460;  Lyon  y.  (72ar2^8  N.  Y.  148;  Ive  y.  SeoUy  9 
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DowL  Pr.  C.  993 ;  DiiboU  v.  BsaeeTy  26  N.  T.  123 ;  see  Zarhawski  y.  Zorhneski, 
8  Rob.  613).  In  an  acdon  for  slander,  the  allegation  of  the  time  of  uttering 
the  slander  is  immaterial  (Potter  y.  TkampMi,  22  Barb.  87). 

a.  Where  it  is  important  to  show  that  a  particular  &ct  alleged  in  a  plead- 
ing occurred  after  the  happening  of  some  other  eyent,  it  is  in  most  cases  suffi- 
cient to  allege  that  such  lact  occurred  after  such  other  eyent  {Martin  y.  Ktm- 
atue,  2  Abb.  831 ;  KeUogg  y.  Baker^  15  Abb.  287 ;  and  see  Brown  y.  Barman, 
21  Barb.  510 ;  BeesUy  y.  Dolby,  6  Bing.  N.  C.  87) ;  but  an  allegation  that 

Slaintiff  was  not  adyised  of  fi:aud  tmtil  long  after,  is  uncertain  (Johmon  y. 
bhneon,  5  Ala.  R  N.  S.  101;  and  see  Bertine  y.  Varian,  1  £dw.  Ch.  R 
848). 

h.  A  declaration  for  goods  sold,  &c.,  which  did  not  allege  the  time  of  sale,— 
held  sufficient  on  special  demurrer  (Lane  y.  ThehoeU,  3  Or.  M.  &  B  140);  so 
was  a  declaration  which  made  profert  of  letters  testamentary,  but  omitted  the 
date  when  the  letters  were  granted  (Hughee  y.  WUUavMy  2  Cr.  M.  &  R  381). 
The  day  on  which  it  is  alleg^,  in  a  declaration  in  trespass  for  mesne  profita, 
that  the  plaintiff  was  ejected,  and  that  on  which  possession  was  recoyered  by 
him,  are  not  material  (Ive  y.  Seott,  9  DowL  P.  C.  993).  By  not  material  is 
meant  it  maybe  departed  fix>m  in  eyidence ;  but  allegations  in  respect  to  time, 
like  all  other  allegations,  are  eyidence  against  the  party  making  tbem,  as  bis 
admissions  (AndretM  y.  Ghadboume,  19  Barb.  149).  An  all^ation  in  a  com- 
plaint that  the  "  plaintiff  afterwards,  to  wit,^  on  a  day  specified,  paid  certain 
moneys,  does  not  preclude  him  from  showins  that  the  payment  was  made  at 
an  earlier  day,  for  the  purpose  of  claiming  mterest  (Lyon  y.  Clark,  8  N.  T. 
418 ;  see  Duboie  y.  BeaMr,  25  N.  Y.  123). 

e.  Place. — ^Where  a  plaintiff  seeks  to  enforce  in  the  courts  of  this  State 
a  contract  which  by  the  laws  of  this  State  is  yoid,  he  must  state  tohere  the 
contract  was  made,  and  that  by  the  law  of  the  place  where  made  it  was  yalid 
(Thatcher  y.  Morris,  11  N.  Y.  440).  And  wneneyer  the  matters  pleaded 
are  local  in  their  nature,  the  allegation  of  place  is  material  and  the  subject  of 
the  issue  (VermiJyea  y.  Beatty,  6  Barb.  429 ;  Beach  y.  Bay  State  Oo,  10  Abb. 
71). 

d.  An  omission  to  allege  the  time  and  place  at  which  an  act  stated  in  a 
pleading  was  done,  does  not  render  the  pleading  insufficient  or  demurrable 
(Oarpenter  y.  Brown,  6  Barb.  147;  see  Beach  y.  Bay  State  Co.  10  Abb.  71; 
ByalU  y.  BramaU,  1  Ex.  734) ;  although  "  when  one  agrees  to  sell  and  deliyer 
at  a  particular  place,  and  the  other  agrees  to  receiye  and  pay,  an  ayerment  by 
the  purchaser  of  a  readiness  and  willmgness  to  receiye  and  pay  at  that  place, 
in  case  he  sues  for  a  nondeliyery,  is  indispensable  to  a  good  complaint*' 
(Clarke  y.  Dales,  20  Barb.  65) — ^yet  if  in  such  a  case  the  complaint  alleges  a 
general  readiness  and  willingness  on  the  part  of  the  plaintiff  to  perform  his 
part  of  the  contract,  this  would  imply  a  readiness  and  willingness  to  perform 
at  the  particular  place, 

e,  HuantklY* — Allegations  with  regard  to  quantity  are  rarely  necessary 
unless  the  subject  of  the  ayerment  is  a  record,  a  written  instrument,  or  an  ex- 
press contract  ( Van  Rensselaer  y.  Jones,  2  Barb.  648). 

/.  Talae. — Allegations  and  proof  of  yalue  only  go  to  the  quantum  of 
damages.  Allegations  of  yalue  are  not  trayersable  (MeKenne  y.  FarreU,  4 
Bosw.  193 ;  SUteart  y.  Binsee,  10  Bosw.  436 ;  Cannos  y.  Meir,  2  E.  D.  Smidi, 
814;  Backett  y.  Richards,  ^  id.  IZ,  Woodruffs,  Cook,  25  Barb.  505  ;  Waggoner 
y.  Betts,  4  Monroe,  7 ;  Haley  y.  CaUer,  1  Ala.  R.  68 ;  see,  howeyer,  Oregory  v. 
Wright,  11  Abb.  471 ;  Holmes  y.  Hodgson,  8  Moore,  379 ;  Bertie  y.  Pidtering, 
4  Burr,  245 ;  Beott  y.  Jones,  4  Taunt  865 ;  Phillips  y.  Jones,  19  Law  Jour. 
Q.  B.  874). 

g,  Names  of  personi. — ^The  omission  of  the  first  names  of  persons  in 
pleading  (unless  excused  by  ayerment)  makes  the  pleadings  indefinite  and 
uncertam  (Applemans  y.  BlantJie,  14  M.  &  W.  154;  EsddU  y.  M'Lean,  15  id, 
277).  [The  ayerment  of  excuse  is  that  the  first  name  is  unknown  to  the  plead- 
er.   This  ayerment,  although  in  this  respect  necessary,  is  not  trayersable.  It 
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k  necmaaxj  to  show  tliat  tbe  pleader  has  made  the  pleading  as  certain  as  it 
was  in  bis  power  to  make  it.]    See  {  176,  pott, 

a,  Allegatlont  held  not  tufllclently  certain. — That  referees  duly 
made  their  award  (So&rard  y.  PcOenon,  6  Taunt  645;  2  Marsh,  804).  That 
plaintiff  was  <2ttj^y  appointed  administrator  {Beach  y.  King,  17  Wend.  17)  ;  duly 
appointed  receiyer  {GiUstt  y.  FairehUd,  4  Denio,'83 ;  White  y.  Joy,  18  N.  T. 
8s).  That  an  act  was  done  in  a  "  suspicious  manner"  {Muir  y.  Kaye^  4  Taunt. 
84) ;  or  '^  according  to  statute  "  (  Wa&er  y.  Maamell,  1  Mass.  104) ;  contrary  to 
statute  {Smith  y.  Jjxikwood,  18  Barb.  209)  ;  or  that  the  defendant  had  made 
^  repeated  acknowled^ents  "  {Bloadgood  y.  Bnier^,  8  N.  T.  866) ;  or  that  *<  by 
Tirtoe  of  a  certain  wnt  or  other  warrant'*  (1  Saund.  298,  n.  1) ;  or  that  it  was 
done  ^  in  due  course  of  law  "  {Gtirrie  y.  Henry ,  2  Johns.  487) ;  or  that  he  was 
*" compelled  to  pay"  {PaeiBard  y.  BiU,  7  Cow.  442, 1  Wend.  209)  ;  or  that 
plaintiff  is  indebted  on  account  of  preyious  transactions  {Wiggine  y  €hni,  8 
Band.  788 ;  Eno  y.  Woodworth,  i  N.  T.  263).  Other  necessary  charges 
(Barier  y.  Thorold,  1  Saund.  47). 

ft.  That  defbndfloit  was  bound  to  repair  ( Casey  y.  Murm,  6  Abb.  91) ;  that  a 
ahip  was  adzed  ^as  prize  "  {Bead  y.  TyireU,  Garth.  81) ;  that  the  instrument 
ned  on  had  beccmie  yoid  {Lewie  y.  Preston.  1  Show.  290) ;  that  a  party  had 
been  **  guilty  of  contempt  as  well  by  acts  as  by  words  "  {OotUu  y.  Sn/reuibury, 
2 Leo.  84) ;  or  that  he  did  "not  detain"  {Bez  y.  WinUm,  6  Term  R.  89):  a 
Inge  sum  (16  N.  Y.  122)  ;  coyenanted  (14  N.  T.  544).  That  ^.failed  tofuf/Ul 
hmMgoHonelff  virtue  of  taid  inetrument  {Van  Shaaek  y.  Winns,  16  Barb.  96) ; 
that  each  plaintiff  is  a  creditor  in  the  sum  of  |100  and  upwards  {Oray  y. 
XmdalL,  5  Boew.  666) ;  that  ^  is  a  creditor  on  eeoeral  promieeory  notes  of  said 
/n»  {id.) ;  that  eeryices  and  materials  were  done  and  supplied,  at  the  times  and 
about  the  matters  and  at  the  prices  specified  in  an  aeoount  mready  delivered  {Far- 
cey  y.  Lee^  10  Abb.  148) ;  that  a  judgment  obtained  in  the  name  of  another 
MeH^s  te  plaintijir  {Martin  y.  Kanouse,  2  Abb.  827) ;  that  plaintiff  at  defend- 
ants* request,  rendered  to  defendants  other  services  as  agent,  for  which  he  is  en- 
tiUei  to  nave,  as  a  fa^r  rewaard,  $60 ;  also  for  work,  labor  and  services  done  amd 
material  fwmit^hy  plain^for  defendants  {Chesbrough  Y.N.T.&  Erie  22L 
JEL  Co.  18  How.  557) ;  that  it  appeared  on  the  face  of  the  complaint  that  certam 
pmwm  ought  to  be  parties,  and  tnat  a  complete  determination  of  the  action  could 
nethshad  without  their  presence  {Gassett  y.  Crocker,  10  Abb.  188) ;  facts  antic- 
ipating and  ayoiding  tike  definise  of  the  statute  of  limitations  {Butler  y. 
Mmn,  6  Abb.  40). 

e.  When  the  ftcts  are  not  really  stated  with  sufficient  certainty,  the  intro- 
dnetloB  of  the  words «" certain"  (18  East,  102, 116 ;  1  B.  and  P.  98, 102;  2  id. 
1  jW,  265 ;  Bennett  y.  Sb^ors  ^  Pisdey,  7  Johns.  249), "  duly,"  "  lawfully,"  "  suffi- 
ciflnt"  Hill  not  ayail  to  make  the  fact  certain  {VanNees  y.  Bamiiton,  19  Johns. 
849). 

dL  LeM  deOnlteneM  and  eerCiitnty  Is  required  irhen  tbe 
flMts  lie  more  In  the  luaoirledge  of  the  oppo§lte  party  than 
of  the  pleader.— This  was  the  rule  formerly  (Btephen's  Plead.  870).  If 
the  pleader  alleges  he  is  heir,  he  must  show  his  pedigree,  and  how  he  became 
iMir ;  but  if  he  alleges  bis  opponent  is  heir,  that  is  sufficient  without  more  (2 
Saond.  7  c  note  ;  see  8t,  John  V.  Norl^^rop,  28  Barb.  26 ;  Bichardsr.Bdick,  17  id. 
270).  In  alleging  the  opposite  part?  to  be  an  assignee,  it  is  not  necessary  to 
■tate  how  he  became  assignee  {iforton  y.  Vidtee,  1  Hall,  884).  A  person 
claimnig  as  next  of  kin  should  show  how  he  was  related  to  the  deceased 
{PMc  Adm.  y.  Watts,  1  Paige,  848).  A  policy  of  insurance  in  possession  of 
the  opposite  party  was  held  to  be  described  with  sufficient  certainty,  where 
it  stated  the  names  of  the  insurer  and  Ihe  insured,  that  it  was  on  the  fiimi- 
tars  m  defendant's  tayem  in  Norwich,  and  that  it  was  for  |1,000  {NeUis  y. 
Be  Forrest,  16  Barb.  67).  Where  a  complaint  stated  the  circumstances  under 
K^uch  the  defendant  made  an  assignment  for  the  benefit  of  creditors,  and  set 
ftrth  the  whole  assignment,  and  then  alleged  that  the  assignment  was  fraudu- 
lent and  yoid  on  its  fiace,  and  was  made  to  hinder,  delay  and  defraud  credit- 
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on,— held  sufficiently  definite  and  certam,  and  that  it  was  not  neoeisaiy  to  state 
why  it  was  fraudulent  and  void  on  its  face  {Hastings  y.  Thurston^  18  How. 
630 ;  10  Abb.  418).  An  answer  alleging  that  a  judgment  relied^  upon  by  the 
plainti£f  was  obtained  by  fraud  between  parties  named,  is  sufficiently  certain 
{Culver  V.  Bdiister,  17  Abb.  405). 

a,  A  complaint  which  stated  that  at  a  specified  time  defendants  recelTed, 
as  Agents  of  plaintiff^  from  a  specified  party,  certain  sums  of  money,  amount- 
ma  to  a  certain  sum,  and  then  stated  a  demand  of  payment  and  re^isal, — ^held 
neither  indefinite  nor  uncertain  {Bhman  y.  Schmidt,  8  Abb.  6). 

h.  Remedy  for  IrreleTancy.  aneertaiiity,  dte.— To  make  a 
pleading  definite  and  certain,  or  to  strike  from  itirreleyant  or  redundant  mat- 
ter, the  remedy  is  by  motion,  not  by  demurrer  (see  atUej  p.  204,  e.)  An  entire 
pleading  cannot  be  stricken  out  as  irrelevant  or  redundant  {Bmediet  t.  Dake,  6 
How.  852 ;  Mehols  y.  Janes,  ib.  865 ;  HuU  y.  Smith,  8  %b.  160 ;  RoweU  y.  Kniek- 
erboeker  Life,  Ins.  Co.  24  How.  476 ;  Blake  y.  EUred,  18  How,  240 ;  Fasnadil 
y.  Btehn,  5  Abb.  N.  B.  838;  63  Barb.  660;  ColUns  y.CoggeU,  7  Rob.  81).  A 
party  cannot  on  the  trial  object  to  a  pleading  as  indefinite  or  uncertain  {Farm- 
er's Bank  of  L.  J,  y.  Sherman,  6  Bosw.  181 ;  80  N.  y .  656 ;  see  Martin  y.  £m- 
oitse,  2  Abb.  381.)  Omitting  to  moye  to  strike  out  or  to  make  definite  and 
certain,  is  an  admission  tiiat  defendant  understands  the  nature  of  the  char|pe 
and  is  prepared  to  meet  it  {Quintard  y.  Newton^  6  Rob.  72).  Acomphant 
cannot  be  dismiased  at  the  triid  because  it  contams  irreleyant  or  redundant 
matter  {Simmands  y.  Eldridge,  19  Abb.  296 ;  Smith  y.  Cowntryman,  80  N.  T. 
655). 

e.  The  indefiniteness  and  uncertainty  to  be  relieved  on  motion  is  only 
such  as  appears  on  the  &ce  of  the  pleadmg  {Brown  y.  So,  Mtth.  R.  R,  09. 6 
Abb.  287). 

d.  Motions  to  strike  out  parts  of  a  pleading  as  irreleyant  or  redundant  are 
substitutes  for  special  demurrers  {Kellogg  v.  &3cer,  15  Abb.  287;  Lee  Bank  v. 
KitrJiing,  11  Abb.  439 ;  7  Bosw.  664).  They  are  not  to  beenoouraeed  {Mehney 
y.  Lows,  15  How.  261).  And  matter,  though  dearly  redundant,  if  not  tending 
seriously  to  pr^udice  the  opposite  party  or  encumber  the  record,  will  not  be 
stricken  out.  The  opposite  party  is  not  aggrieved  ( Clark  v.  Harwood,  8  How. 
470;  WhiUY.  Kyd,^id.^^',  Hyndsy,  (?rMttwW,  4  wf.  69 ;  RarUne  y,  EamU^ 
ton,  6  id,  476 ;  Broekleman  v.  Brandt,  10  Abb.  141).  On  the  other  hand,  it  has 
been  said  that  a  party  is  aggrieved  by  every  unnecessary  allegation  (  Carpenter 
v.  West,  5  How.  58 ;  Isaae  v.  Velloman,  3  Abb.  464) ;  and  again,  "  if  the  mat- 
ter cannot  be  made  the  subject  of  a  material  issue,  it  has  no  business  in  the 
pleading,  and  ought  not  to  be  left  there  {Bens,  Plank  Bead  Co,  y.  Wetsel,  6  How. 
68 ;  StmDort  v.  Bouton,  6  id,  71).  "  If  the  matter  cannot  be  made  the  subject 
of  a  material  issue,  or  affect  the  question  of  an  ii\junction,  or  costs,  oromer 
relief  to  be  granted,  and  embarrasses  the  opposite  party  and  the  court,  it  has 
no  business  in  the  pleading  *'  {Martin  v.  Karumse,  2  Abb.  881  ;  Aubrey  v. 
Fiske,  1  Trans.  App.  246 ;  see  Farm&r*s  Bank  of  L  L  v.  Sherman,  6  Bosw. 
181 ;  80  N.  Y.  655). 

«.  IScandaloas, — The  court  may  strike  out  scandalous  matter  {Bowman 
y.  Sheldon,  5  Sand.  660;  Carpenter  y.  West,  5  How.  58;  Mussina  v.  Clark,  17 
Abb.  188 ;   Opdyke  v.  Marble,  18  Abb.  266,  875). 

/.  motion,  irtaen  and  hour  made. — ^The  motion  must  be  made 
before  demurring  to  or  answering  the  pleading  objected  to,  and  within  twenty 
days  from  the  service  of  such  pleading  (JV;  r.  lee  Co,  v.  JV.  West.  Lis.  Co,  12 
Abb.  74) ;  original  or  amended  (  Walker  v.  Oranite  B*k,  1  Abb.  N.  S.  406) ;  and 
before  noticing  the  issue  for  trial  {Kellogg  v.  Baker,  16  Abb.  287).  The  mo- 
tion papers  should  point  out  the  precise  parts  objected  to  {Benedict  v.  L(dBe,  6 
How.  852 ;  Blake  v.  Eldred,  18  How.  240 ;  Bryant  v.  Bryant,  2  Rob.  612). 
But  it  seems  they  need  not  show  affirmatively  that  the  motion  is  made  in  time. 
If  not  made  in  time,  it  is  for  the  opposite  party  to  object  {Barber  v.  Bennett,  4 
Sand.  705).  A  stipulation  eztendm^  the  time  for  the  defendant  to  answer, 
and  to  make  such  application  as  he  would  be  advised,  operates  to  extend  the 
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time  to  move  under  this  section  {Laebey  y.  Vand&rbiU,  10  How.  155).  Bnt  ob- 
tsinhig  an  order  for  time  to  answer  or  reply,  without  any  reservation,  or  notic- 
ing the  cause  for  trial,  IS  a  waiver  of  the  right  to  moye  under  this  section 
{Mttnr,  Tom,  4  Sand.  600 ;  EMumd  v.  Van  BenaehoUn,  5  HoW.  44 ;  Botoman  y. 
^ddon,  5  Sand.  657 ;  Many  y.  Jame$,  84  How.  288).  If  after  notice  of  mo- 
tion to  strike  out  parts  of  the  complaint,  and  before  the  motion  is  heard,  the 
defendant  senres  his  answer,  he  thereby  waives  his  motion  (Gheh  y.  Marsh,  8 
How.  480).  Where  portions  of  a  pleading  are  on  motion  struck  out  as  irrele- 
Tsnt,  it  18  not  necessary  to  serve  a  copy  of  the  pleading  without  the  parts 
slnck  out  (Bo$»  v.  DintnMre,  12  Abb  4;  20  How.  828). 

a.  AmP^mL — ^An  appeal  lies  from  an  order  to  make  a  pleading  definite  and 
certain  {Arrieta  v.  Momaey,  1  Abb.  N.  8.  480).  The  operation  of  the  order 
may  be  suspended  pending  the  appeal  by  a  stay  of  proceedings  {Ovher  v.  Hoi- 
tueer,  17  Abb.  405). 

§  161,    Jvdgments^  how  to  he  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  court  or 
officer  of  special  jurisdiction,  it  shall  not  be  necessary  to  state  the 
facts  conferring  jarisdiction,  but  such  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  such  allega- 
tion be  controverted,  the  party  pleading  shall  be  bound  to  estab- 
lish, on  the  trial,  the  facts  conferring  jurisdiction. 

I.  Foreffpn  Jadgment, — "This  section  does  not  apply  to  foreign  judg- 
ments ;  and  a  general  averment  of  jurisdiction  of  a  foreign  tribunal  would  not 
be  flofficient*'  (BoUigter  v.  HoUiiter,  10  How.  689;  and  see  Bames  v.  Harris,  8 
Baib.  608;  Ayres  v.  OofiiU,  18  id.  260;  Bmnrnt  v.  Wimer,  1  Code  Rep.  N.  S. 
143).  Therefore  a  complaint  on  a  judgment  of  a  foreiffn  court  of  lurcrior  ju- 
risdiet&on  must  state  facts  showing  that  the  court  had  jurisdiction,  both  of  the 
penon  and  of  the  subject-matter  (MeLaughUn  v.  NiehoU,  18  Abb.  244).  A 
complaint  on  a  judgment  of  a  circuit  court  of  another  State,  e.  g,,  the  Warren 
county  circuit  court  of  Kew  Jersey,  must  aver  the  existence  either  of  a  gene- 
ral jurisdiction  in  that  court,  or  of  a  limited  jurisdiction  which  extended  to 
the  cause  of  action  for  which  the  judgment  was  recovered,  whatever  it  was, 
and  also  that  the  court  had  obtained  jurisdiction  of  the  person  of  the  defend- 
•nts  {ii, ;  contra,  BaliUad  v.  Black.  17  Abb.  227).  Need  the  place  where  the 
court  was  held  be  alleged  ?  {Duychnch  v.  GUntan  Mut  Ins,  Co.  3  Sab.  279). 

&  As  to  judgments  obtained  in  Canada,  see  Laws  1868.  ch.  596. 

<2.  Domestic  Jadgment. — hi  pleading  any  determination  of  a  court 
or  officer  of  limited  jurisdiction  withm  this  State,  such  a  judgment  or  deter- 
mination may  simply  be  alleged  to  have  been  duly  given  or  made.  If  that  be 
denied,  jurisdiction  and  all  jurisdictional  facts  must  be  proved  {WheeUr  v. 
BMn,  12  How.  542)  .Thus,  m  pleading  an  insolvent  discharge,  it  is  sufficient 
to  say  that  the  judgment  or  determination  of  the  officer  granting  the  dis- 
charge was  duly  given  or  made  (lAtingstan  v.  Oaktmith,  18  Abb.  188).  The 
officer  should  be  designated  {Carter  v.  Koedey,  14  Abb.  147).  In  pleading  a 
by-law,  it  is  sufficient  to  ^lese  that  the  by-law  was  "'  duly  made  and  passed  ^' 
{WxUon  v.  Bkn^Eope^  10  U.  C.  Q.  B.  Rep.  406).  The  pleader  should  allege, 
sahstantially  that  tne  judgment  was  "  duly  given  or  made  "  (Bunt  v.  IhiteXer 
18  How.  588 ;  see  Rotoland  v.  Fhalen,  1  Bosw.  44 ;  Carter  v.  Koeeley,  14  Abb. 
150). 

§  163.  (Am'd  1851.)  Cbndittofisprecedentyinstnmient/arpay' 
ffierU  of  money  onj/y, 

[1.]  In  pleading  the  performance  of  conditions  precedent  in  a 
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contract,  it  shall  not  be  neoeseary  to  state  the  facts  showing  such 
performance;  but  it  may  be  stated  generally  that  the  party  duly 
performed  all  the  conditions  on  his  part ;  and  if  sach  all^adon 
be  controverted,  the  party  pleading  shall  be  boond  to  establish  on 
the  trial  the  facts  showing  snch  performance.  [2.]  In  an  action 
or  defense  founded  upon  an  instrument  for  the  payment  of  money 
only,  it  shall  be  sufficient  for  a  party  to  give  a  copy  of  the  instru- 
ment, and  to  state  that  there  is  dne  to  him  thereon  from  the  ad- 
verse party  a  speciiied  sum,  which  he  claims. 

a.  Conditions  preoedent. — ^A  complamt  which  alleged  that  plaintiff 
had  ^^Jkdly  andfaithftilly  "  p^onned, — hold  equiyalent  to  aUeging  that  he  had 
duly  perfonned  (Botoland  y.  PhdleHy  1  Boew.  44^ ;  and  in  Wood  y.  LUleif  (not  re- 
ported) Hoffinao,  J.,  held,  that  alleging  the  plaintifT  ^'  performed,"  wi&oat  the 
woid  duly  or  any  equiyalent  term,  was  sufficient  (see  Adams  y.  BherriUy  U 
How.  299).  Where  tne  note  in  suit  was  payable  at  a  particular  place,  and  the 
complaint  did  not  alleffe  presentment  at  that  place,  but  only  that  it  was  dvif/ 
presented,— held  suffident  {Oay  y.  Painey  6  How.  108 ;  Fom&r  y.  WUUamtf  U 
Abb.  215).  Where  to  entitle  a  plaintiff  to  recoyer,  he  must  show  performance 
of  a  condition  precedent,  or  a  yidid  excuse  for  its  nonperformance,  and  there 
has  been  no  penormance,  but  the  plaintiff  intends  to  rely  on  the  excuse ;  in 
that  case  the  complaint  must  state  the  facts  in  excuse,  and  not  state  that  he 
duly  performed ;  for  under  an  all^^tion  of  performance,  eyidence  in  excuse  of 
nonperformance  is  not  admissible  (OakUff  y.  Morton^  11  N.  T.  38 ;  Oamjf  t. 
Fowl&r,  4  Sand.  665;  Cflarh  y.  CrandaU,  27  Barb.  78;  BoimetY.  .BMrim,  9N. 
T.  525 ;  Hosley  y.  Black,  28  N.  T.  488). 

h.  Action  on  tnstmment  for  payment  of  money  onfar*— l^o 
meaning  of  the  last  clause  of  section  162,  is  that,  instead  of  setting  rorth  ^ 
instrument  according  to  its  legal  eflfect,  it  is  snmdent  to  giye  a  copy  of  it 
(CotMin  y.  OanduU,  1  Keyes,  281).  A  complaint,  in  an  action  against  B.  F.  & 
G-.,  alleged  that  defendants,  B.  &  F.,  made  tneir  copartnenhi  pprondasory  not» 
in  the  words  and  figures  following :  Date, — ^four  months  after  date,  we  pronuse 
to  pay  to  order  of  G.,  $200 — signed  R  S  F,, — the  note  was  indorsed  hy 
G.  "[niat  plaintiffii  are  holders  and  owners  of  said  note,  and  that  the  whole 
amount  thereof  is  due  from  defendants  thereon— defendant  G.  demurred  that 
complaint  did  not  state  Ihcts  sufficient,  Ac  The  demurrer  was  sustamed 
(  ConUing  y.  OandaUy  1  Keyes,  228).  The  complaint  was  good  as  against  B.  & 
F.,  but  not  a^nst  G.,  as  not  showing  demand  of  payment  of  note  and  notice 
of  dishonor  (td.)  This  decision  is  scarcely  reooncuable  with,  but  seems  better 
law  tiian,  the  dictum  in  iVim220  y.  Oofruthen,  16  N.  T.  220 ;  that  in  cases  of  an 
action  on  a  written  instrument  for  the  payment  of  money  only,  whether  the 
action  is  by  the  original  party  or  by  an  assignee  or  indorsee,  it  is  si2fflident  to  give 
a  copy  of  the  instrument,  and  to  state  that  there  is  due  thereon,  to  the  plaintiff, 
from  the  adyerse  party,  a  specified  sum,  which  he  claims.  But  the  decisions  in 
OonJdin  y.  Q-andaU  and  FHndU  y.  Oaruthen  are  quite  consbtent.  In  the  lat- 
ter case  the  complaint  set  out  a  copy  of  the  instrument,  whereby  the  defendant 
promised  to  pay  a  sum  of  money  to  H.  0.,  and  then  alleged  ^^  that  the  oonirad 
u  the  property  qf  the  plaintiff  hy  purchase  ;^^  that  the  defendant  is  justly  in- 
debted to  plaintiff  on  said  contract,  $200^  which  plaintiff  claims.  It  was  on 
demurrer  held  sufficient.  A  complaint  by  indorsees,  which  stated  only  "  thoe  is 
due  to  plaintiff  frx)m  defendants  $2,400,  with  interest  from,  &c.,  on  a  written 
instrument,  of  which  the  following  is  a  cop^  (here  followed  eojjy  of  a  prom- 
issory note  payable  to  defendants  order,  with  copies  of  their  signatures  and 
of  the  iDdorsements).  That  plaintiffs  have  duly  performed  aU  the  conditions  ta 
said  contract  on  their  part,  and  claim  the  said  sum  and  interest" — ^was  held 
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Boffident  {Butcher^  B^h  y.  JaeoJmn^  15  Abb.  220 ;  24  How.  204).  Here  the 
TTords  in  Ualies  fliiipply  the  defect  in  the  complaint  in  ConJdin  y.  OandM, 
The  preceding  cases  seem  definitely  to  settle  the  constniction  of  this  portion 
of  the  section.  The  preyions  decisions  are  yery  conflicting  (see  Ghy  y.  Paine, 
1  Dner,  602;  Woodbury  y.  Saehrider,  2  Abb.  404;  Sofmey  y.  Smitn,  6  How. 
428 ;  ili2MM  y.  aWri^  14  How.  297 ;  CAappeS  y.  BweS,  10  How.  276 ;  Orii- 
«0U  y.  Lanerty^  8  Duer,  690 ;  AndreiWB  y.  A»tor  B*k,  2  Duer,  629 ;  Keteltaa  y. 
MByen,  19  N.  T.  281;  Friee  y.  MeOlaoe.  6  Dner,  544;  6  id  670;  Alden  y. 
Bioamingdale,  1  Duer,  601 ;  Lord  y.  CfheeArough,  4  Sand.  696 ;  ManhaU  y. 
Bodtwood,  12  How.  452;  BhofOemeita  y.  (Tu^idb,  8  How.  51;  CoWreUy.  Ctrnk- 
Ui^  4  Dner,  52). 

§  163,  Pri/cate  etatzUeSy  how  to  be  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom,  it 
fihaU  be  Bufficient  to  refer  to  such  statute,  by  its  title  and  the  day 
of  its  passage,  and  the  court  shall  thereupon  take  judicial  notice 
thereof 

a.  Where  the  plaintiff  relies  to  maintain  his  action  on  the  statute  laws  of 
another  State,  he  most  ayer  those  laws  in  his  pleadings  in  the  same  manner  as 
other  ftcts  are  required  to  be  averred ;  and  a  ffenenl  averment,  that  by  the 
laws  of  that  other  State  such  and  such  a  condusion  results,  as,  for  example, 
that  by  the  laws  of  that  other  State  certain  before-mentioned  trusts  are  valid,  is 
not  pennisnble  (Throop  v.  ffcUeh,  8  Abb.  25 ;  see  Pkinney  v.  Phinney,  17  How. 
197 ;  Ford  v.  Babooek,  2  Sand.  528 ;  Cole  v.  Jeemp,  10  How.  524). 

h.  It  is  sufficient  in  a  pleading  to  aver  generally  that  a  contract  sought  to 
be  enlbroed,  is  in  violation  of  some  municipal  ordinance  or  enactment,  when 
SQch  ordinance  or  enactment  is  founded  upon  a  statute.  It  is  not  necessary  to 
plead  the  statute  specially  {Beman  v.  Tugnot,  5  Sand.  158 ;  see  BreU  v.  Mayor  of 
%7.4Abb.  N.6.  258;  84  How.  180;  on^,  p.  192,  d) 

§  164.  Libel  and  Blander^  how  stated  m  complaint. 

In  an  action  for  libel  or  slander,  it  shall  not  be  necessary  to 
state  in  the  complaint  any  extrinsic  facts,  for  the  purpose  of  show- 
ing the  application  to  the  plaintiff  of  the  defamatory  matter  out 
of  which  the  cause  of  action  arose ;  but  it  shall  be  sufScient  to 
state  generally,  that  the  same  was  published  or  spoken  concerning 
the  plaintiff;  and  if  such  allegation  be  controverted,  the  plaintiff 
shall  be  bonnd  to  establish,  on  trial,  that  it  was  so  published  or 
spoken« 

e.  See  in  note  to  §  142,  ante, 

§  165.    (Am'd  1849.)   Afisioer  in  stich  eases. 

In  the  actionB  mentioned  in  the  last  section,  the  defendant 
may,  in  his  answer,  itllege  both  the  truth  of  the  matter  charged 
as  defjunatovy,  and  any  mitigating  circumstances,  to  reduce  the 
amount  of  damages  ;  and  whether  he  prove  the  justification  or 
not,  he  may  give  in  evidence  the  mitigating  circumstances. 
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a.  Joftllleatloii  on  the  ground  of  trnth.— Where  the  defama- 
tory charge  ig  in  general  terms  it  is  not  sufficient  to  set  up  in  the  anawer 
merely  that  such  charge  is  true  ( Ton  Wyck  y.  OfUhrie^  17  N.  T.  190 ;  Martt- 
eek  T.  CavMweU,  19  Abb.  88;  TiUan,  t.  OlarJc,  46  Barb.  178;  Biamgt  ?. 
Waller,  28  How.  97;  WaehUr  y.  QuMiMr,  29  N.  Y.  547;  Bagsry,  imt»,% 
Abb.  N.  S.  97).  As  if  the  charge  be  that  the  plaintiff  is  a  thief  {Amm,  8  How. 
406),  it  is  not  sufficient  to  aSege  that  the  charge  is  true,  but  the  answer 
must  state  the  facts  which  show  the  charge  to  be  true  (Ajintbal  y.  Sitnter,  6 
How.  256;  8ayle$  y.  Wooden,  id,  84;  Lewis  y.  Kendall,  id.  69;  Buddmgtm 
V.  Dams,  id,  401 ;  Pwrter  y.  McCreedy,  1  Code  Rep.  N.  8.  88 ;  Fry  y.  Berauti, 
6  Sand.  54;  Orm^  y.  Douglass,  6  Duer^  665;  2  Abb.  407;  Van  Wyd  t. 
Ghithrie,  17  X.  T.  190).  But  if  the  charge  is  specific,  as  that  an  insne^r  of 
drugs  improperly  passed  an  adulterated  article,  the  answer  need  only  allege 
that  the  charge  is  true  ( Van  Wyck  y.  Outkrie,  supra ;  and  see  Weaker  t. 
Uoyd,  2  B.  &  C.  678;  Holmes  y.  Catetby,  1  Taunt.  548).  £v^  in  the  cases 
where  a  specific  answer  is  required,  a  general  answer  is  sufficient  to  raise  an 
issue,  and  is  not  open  to  demurrer,  but  the  plaintiff's  remedy  is  by  motion  to 
haye  it  made  definite  {Van  Wyck  y.  Outhrie,  4  Duer,  268). 

b.  The  justification  must  be  as  broad  as  the  charge ;  thus,  to  a  charge  that 
the  plaintiff  was  a  swindler,  an  answer  that  defendant  agreed  with  the 
plaintiff  that  the  latter  should  sell  goods  for  him  on  commission,  that  the 
plaintiff  receiyed  foods  and  refused  to  account  for  them,  was  held  insuffi- 
cient as  a  justification  (Herr  y.  Bamberg,  10  How.  180).  And  where  the  alle- 
gation was,  "  This  scoundrel  was  indicted  at  San  Francisco,  Febmaiy  Uist, 
lor  fraud,  arrested  by  C.  A.  Hosmer ;"  and  the  answer  set  up  by  way  of  justi- 
fication, ^^  That  the  plaintiff  had  been  indicted  and  arrested  for  a  conspiracy 
to  cheat  and  defraud," — held^  that  such  a  justification  did  not  readi  the 
charge  of  being  a  scoundrel  {Loedand  y.  Hoemer,  8  How.  215). 

c.  To  a  coant  alleging  the  defamatory  words  to  be  '*  Susan  Maiy  (the 
plaintiff)  has  robbed  me — she  is  a  thief-— she  has  stolen  my  gold  pen  and 
pencil,"  the  defendant  answered  that  the  plaintiff  stole  firom  the  defendant 
fiye  boxes  of  tooth  paste,  a  cloak,  a  shawl,  a  gold  pen  and  case,  and  one  gold 
pencil-case.  A  motion  to  strike  out  all  the  parts  of  the  answer  not  relating 
to  gold  pen  and  pencil  was  denied,  on  the  ground  that  the  allegation  of  rob- 
beiT  of  other  articles  was  applicable  to  the  charge  "has  robbed  me"  (/oy- 
eocks  y.  Ayres,  7  How.  216). 

d.  Where  an  alleged  libel  is  priyileg^d  only  on  the  ground  that  certain 
eyents  happened,  the  happening  of  those  eyents  must  be  sujgMenUy  alleged 
by  the  answer  to  be  true  to  enable  the  defendant  to  maintain  the  defense  of 
priyilege  (Fry  y.  Bennett,  6  Sand.  54 ;  Buddington  y.  Bonis,  6  How.  401). 

e.  &  an  action  for  libel  the  defamatory  words  were  "  specific  charges  of 
haying  committed  thefts  from  the  defendant,"  of  articles  specified,  and  of 
practising  prostitution,  specifying  instances, — ^held  that  an  answer  which  al- 
leged that  the  defendant  had  been  robbed  of  the  articles  mentioned,  and  as 
defendant  belieyed  the  plaintiff  was  guilty  of  the  charses  alleged  against  her, 
aud  "that  what  defendant  said  of  plaintiff  was  in  fml  belief  of  its  truth,  in 
self-yindication  and  as  a  warning  to  others,  and  not  from  malice  toward  the 
plaintiff,"  was  sufficiently  definite  and  certain,  and  contained  nothing  irrele- 
yant  or  redundant  {Steinman  y.  dark,  10  Abb.  182). 

/.  Pleading  mltiffatiiiff  clrcunutances. — ^A  defendant  may,  with 
an  answer  denying  the  aUe^tions  of  the  complaint,  set  up  mitigating  drcom- 
stances  with  or  without  a  justification  {Buthv,  Prosser,  11 K.  Y.  847 ;  Boletin 
y.  Wilder,  7  Bob.  S19 ;  84  How.  488).  A  defendant  cannot  interpose  an 
answer,  setting  forth  nutigating  drcumstanoes  only.  Perhaps  where  the  de- 
fendant elects  not  to  answer  he  should  serye  a  notice  of  the  facts  he  will  in- 
sist upon  in  mitigation  on  the  assessment  of  damages.  When  circumstanoes 
which  can  only  be  giyen  in  eyidence  in  mitigation  of  damages  are  set  forth  in 
the  answer,  it  must  be  distinctly  stated  that  it  is  with  that  yiew  and  for  that 
purpose  only  that  they  are  introduced ;  since  otherwise  the  plaintiff  will  hare 
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a  light  to  infer  that  they  are  relied  on  as  a  bar  to  the  action,  and  apon  that 
mand  may  properly  demur  to  Uiem  (Fry  y.  Bennett^  6  Sand.  64;  Mattheua  y. 
Beaek,  5  Sand.  264 ;  Ayrm  y.  OawU,  18  Barb.  260 ;  Hagwr  y.  TmiU,  2  Abb.  N. 
8. 97),  or  moye  to  have  them  stnick  out  {Brown  y.  OroU^  6  How.  876 ;  Vcar^ 
BmOtftm  y.  TapUj  18  How.  97 ;  Bun  y.  BroohSy  4  £.  D.  Smith,  645).  But 
where  the  matter  is  pleaded  in  mi^^tion  only  it  is  not  the  snbject  of  demur- 
nr  (NeiDman  y.  Otto,  4  Sand.  669 ;  Van  Bentehaten  y.  Taple,  18  How.  101),  nor  of 

1  motion  to  strike  out  nor  to  make  definite  and  certain  (Marettsk  y.  Cmildwell, 

2  Bob.  715 ;  Smith  y.  Trapton,  8  Bob.  709 ;  but  see  Bolecin  y.  Wild^,  7  Hob. 
820;  34  How.  488).  The  question  whether  the  facts  set  up  in  mitigation  are, 
or  are  not,  such  as  should  be  admitted  to  be  giyen  in  eyidence  in  mitigation, 
must  be  determined  by  the  presiding  judge  upon  the  trial  {Newman  y.  Rarri- 
im,  1  Code  Hep.  N.  S.  184  n.  /  Fry  y.  Be/mstty  5  Sand.  54 ;  Newtnan  y.  Otto^ 
4  Band.  669).  Where  the  answer  contains  a  justification  the  mitigating 
drcamstances  may  be  alleged  by  a  mere  statement  that  the  defendant  will, 
on  the  trial,  set  up,  as  mitigating  circumstances,  the  matter  pled  in  justifica- 
tion (H^wctrd  y.  Baymond,  11  Abb,  155).  For  an  answer  which  alleges  a 
justification  may  allege  the  same  matters  as  mitigation  {%d^.  But  matter 
pled  only  in  mitigation  cannot  on  the  trial  be  offered  in  justification  {BaHcer 
y.  WiXkmt,  8  Barb.  220). 

a,  MItigatiiiir  tsfrcmnstanees  are  such  circumstances  as  the  weU- 
established  rules  of  law  allow  to  be  giyen  in  eyidence  in  mitigation  of  dam- 
ages {Oraham  y.  JoneB,  6  How.  15).  Any  thinff  tending  to  disproye  actual 
malice,  although  it  may  tend  to  establish  the  truth  {Bath  y.  Pro9$er,  11  K.  T. 
347;  Bisbey  y.  JShaw,  12  id.  67;  EBotan  y.  Wrighty  10  How.  88;  Bolmin  y. 
WUdeTy  7  Bob.  819 ;  84  How.  488) ;  that  a  defendant  requested  the  printer 
of  the  libel  to  do  it  priyately  {Taylor  y.  Churd^  8  K.  Y.452);  that  de- 
fendant was  proyoked  to  the  publication  by  publications  of  the  plaintiff 
( Watt»  y.  FrageTy  7  Ad.  &  EL  228 ;  8  id.  170) ;  that  it  was  copied  from  a  news- 
paper {Thornton  y.  Btooenty  2  M.  &  B.  45) ;  plaintiff's  general  bad  character 
{mmer  y.  M'FarlAn^  4  Denio,  509  ;  GUman  y.  Lowdly  8  Wend.  578  ;  Paddock 
y.  BaUdfury,  1  Cow.  811^ ;  the  defendant  eannot  set  up  in  mitigation  former 
controyersies  between  him  and  the  plaintiff^  haying  nothing  to  do  with  the 
alleged  slander  {Littor  y.  Wrighty  2  Hill,  820),  or  that  the  father  of  the  plaintiff, 
shortly  before  the  utterins  of  the  slander,  used  irritating  lan^age  toward  the 
defendant  {UnderhiU  y.  Taylor,  2  Barb.  848;  Dolonn  y.  WHdory  iupra);  or  in 
an  action  against  the  editor  of  a  newspaper,  that  the  libel  was  published  on 
the  communication  of  a  correspondent  {TaUnU  y.  Clariy  2  M.  &  Bob.  812 ; 
Bdger  y.  imUs^  2  Abb.  N.  6.  97). 

§  166*  Actions  to  recover  property  distramedfor  damages. 

In  an  action  to  recover  the  poeaession  of  property  distrained 
doing  damage,  an  answer  that  the  defendant,  or  person  by  whose 
command  he  acted,  was  lawfully  possessed  of  the  real  property 
npon  which  the  distress  was  made,  and  that  the  property  distrained 
was  at  the  time  doing  damage  thereon,  shall  be  good,  without 
setting  forth  the  title  to  such  real  property. 

§  167.  (Am'd  1849, 1862, 1868.)  Whoit  oo/uses  of  octiort  may 
le  joined.    Foreclosure. 

The  plaintiff  may  unite  in  the  same  complaint  several  causes  of 
action,  whether  they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both,  where  they  all  arise  out  of, 
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1.  The  same  transactioii,  or  tranBactions  connected  with  the 
same  subject  of  action ; 

2.  Ck>ntract,  express  or  implied ;  or 

3.  Injuries,  with  or  without  force,  to  person  and  property,  or 
either ;  or 

4.  Injuries  to  Character ;  or 

5.  Claims  to  recover  real  property,  with  or  without  damages 
for  the  withholding  thereof,  and  the  rents  and  profits  of  the  same; 
or 

6.  Claims  to  recover  personal  property,  with  or  without  dam- 
ages for  the  withholding  thereof;  or 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  op- 
eration of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one  of 
these  classes,  and,  except  in  actions  for  the  foreclosure  of  mort- 
gages, must  affect  all  the  parties  to  the  action,  and  not  require  dif- 
ferent places  of  trial,  and  must  be  separately  stated. 

In  actions  to  foreclose  mortgages,  the  court  shall  have  power 
to  adjudge  and  direct  the  payment,  by  the  mortgagor,  of  auy  resi- 
due of  the  mortgage  debt  that  may  remain  unsatisfied  after  a  sale 
of  the  mortgaged  premises,  in  cases  in  which  the  mortgagor  shall 
be  personally  liable  for  the  debt  secured  by  such  mortgage ;  and  if 
the  mortgage  debt  be  secured  by  the  covenant  or  obligation  of  any 
person  other  than  the  mortgagor,  the  plaintiff  may  make  such 
person  a  party  to  the  action,  and  the  court  may  adjudge  payment 
of  the  residue  of  such  debt  remaining  unsatisfied  after  a  sale  of  the 
mortgaged  premises  against  such  other  person,  and  may  enforoe 
such  judgment  as  in  other  cases. 

a,  Wliat  eaases  of  acUon  may  be  Joined* — One  oompkint  may 

include  canses  of  action  for : 

h,  Gk>od8  sold,  and  money  had  and  received  (Satwh  v.  l%anu  54  Barb. 
1S4). 

e.  Malicious  prosecution  and  slander  and  libel  (  Wateon  y.  ffaeardy  8  Code 
Rep.  218 ;  Martin  y.  Mattisan,  8  Abb.  8 ;  HuU  v.  Vreeland,  18  Abb.  182;  42 
Barb.  648). 

d.  Assault  and  slander  {Brewer  v.  Temple,  15  How.  886 ;  contra,  see  58 
Barb.  288). 

e.  Injuries  to  the  person  and  to  property  (.fibtM  v.  Peekhany  10  Barb. 
666). 

/.  Wrongfully  cutting  and  conyerting  wood,  and  for  wrongfully  drawing 
off  the  wood,  and  for  ixnuries  to  the  inheritance  (Bodgern  v.  Bodoerg,  11  Barb. 
625). 

g.  Violation  of  agreement  to  print  a  work,  and  for  injuring  stereot^ 
plates  of  same  work,  on  the  n'ound  that  the  causes  of  action  arose  out  of  the 
same  transaction  (Badger  y.  Benedietj  4  Abb.  175 ;  1  Hilton,  414). 
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0.  For  snrpliu  moneys  and  stinender  of  notes,  in  action  by  an  assignor  of  a 
mortgage  to  secure  TOiyment  of  said  notes  against  the  assignees  {Calhoon  v. 
Bank  of  VHca,  7  N.  Y.  486). 

h.  Legal  and  egpitable  reKef,  tehen  eonmtent  {Getty  y.  JE^udton  Maer  E.  B. 
G9.6H0W.  369;  TovngT.  Edwards^  11  How.  201;  Wandle  y,  Tumey,  6  Doer. 
m\Qridleyy,  OridUy.^iS.Y.Ue-.Phai^Y.  Ghrham^llN.Y.ZU;  If.T. 
Ie$  Co.  T.  JT.  WeU,  Im.  Co.  21  How.  296 ;  12  Abb.  414) ;  as  to  bave  a  contract 
leformed  and  enforced  as  reformed  (Gooding  v.  McAUuter^  9  How.  128 ;  N.  7*. 
luGo.T.If.  West.  Im.  Co,  21  How.  296 ;  and  see  Lamoreava  y.  AUan,  MtU. 
hi.  Gf,  8  Dner,  680;  and  16  N.  Y.  267;  BidweU  y.  AOor  Mut.  Ins.  Co.  16  K. 
Y.  268 ;  bnt  see,  contra,  Eause  y.  Cooper^  16  How.  298;  80  Barb.  157 ;  Lattin 
y.  McCarthy^  17  How.  289 ;  lAnden  y.  Eepbum^  8  Sand.  688 ;  Ptden  y.  LerU^  5 
Bosw.  718 ;  Gardner  y.  Ogden^  22  N.  Y.  827). 

e.  Reooyery  of  dower,  with  damages  for  withholding  same  {Van  Navne  y. 
Van  Famoj  24  How.  247). 

d.  The  canaes  of  action  to  be  joined  most  be  in  fayor  of  aU  the  plaintifb, 
and  against  all  the  defendmts,  and  mnst  belong  to  the  same  class  (Enos  y. 
TJUmoi^  4  How.  48) ;  but  the  defendants  need  not  be  all  equally  a£fected 
{VermeuU  y.  Bedk,  16  How.  888). 

«.  What  causes  of  action  may  not  be  Joined* — One  complaint 
may  not  include  causes  of  action  for : 

/.  A  demand  against  defendant  as  administrator,  trustee,  or  executor,  and 
against  him  indiyidually  {Lotting  y.  Lotting,  4  Sand.  Ch.  R  81 ;  Landau  y. 
X«y,  1  Abb.  876;  Ba^amin  y.  Taylor.  12  Barb.  828;  McIfaJum  y.  AUm,  8 
Abb.  89;  12  How.  40;  Worth  y.  Badde,  18  Abb.  896;  28  How.  280).  But 
where  ezecnton  continued  to  occujpy  premises  occupied  by  their  testator  in 
lus  lifetime, — ^held  that  in  an  action  against  them  in  their  representatiye 
eapadty,  there  might,  proj^erly,  be  joined  a  demand  for  the  rent  which  ac- 
craed  in  the  lii^me  of  the  testator,  with  a  demand  for  the  rent  subsequently 
seemed  {Pugdey  y.  Aiien,  11  K.  Y.  494).' 

g.  Against  one  defendant  as  trustee,  and  against  another  drfendant  indi- 
Tidnally  {Alger  y.  SeonOe,  1  Code  Rep.  N.  S.  808;  6  How.  181). 

A  Diyoroe  on  the  ground  of  adultery,  and  for  cruel  and  inhuman  treat- 
ment (Melnta^  y.  IfcSuoeh,  12  How.  289;  Johnaon  y.  fMineon^  6  Johns.  Ch.  R. 
168;  Bmry  y.  Bmuy,  17  Abb.  411). 

i.  For  cattle  killed  by  railroad  cars  of  defendants^  and  for  the  wrongful 
killing  and  ooByertzng  said  cattle,  with  a  cause  of  action  on  an  agreement  to 
cany  catde,  and  for  damages  occasioned  by  the  breach  of  such  agreement  to 
ouiy  BaMy,  and  for  the  loss  by  death  of  cattle  by  reason  of  weak  and  insuffi- 
cient cars,  and  for  conyerting  the  cattle  so  killea  {Colmeil  y.  If.  T,  d  Erie.  R, 
M.  Oo.  9  How.  811). 

i.  For  a  wrongful  conyezsion  of  goods  and  a  claim  for  money  receiyed  to 
pIflSntiif  *s  use  {Cobb  y.  Dov>$^  9  Barb.  280;  and  see  Moore  y.  Smith,  10  How. 
861;  Hwdery.  JPkneeO,  16  id.  921;l>orman  y.  Zeaam^  4  Abb.  202;  14  How. 
184 :  see,  howeyer,  Adame  y.  BumS,  28  Barb.  882). 

k  To  restrain  some  of  the  part  owners  of  a  yessel  from  disposing  of  her, 
bk  derogation  of  the  rights  of  other  part  owners  (the  plainti£b),  and  a  cause 
of  action  for  the  hire  of  the  yessel  {Coeter  y.  If.  T.  dErieB.  R  Oo.  6  Doer, 
677;  8  Abb.  882,  852). 

t  A  claim  as  an  indiyidual  and  in  a  representatiye  character  {HaU  y. 
FUher^  20  Barb.  442;  Lu4saa  y.  N.  T.  Cent.  B.  B.  Oo.  21  Barb.  245).  But  a 
plaintiff  may  unite  a  cause  of  action  as  eceeeutrix  with  one  as  devitee  where 
both  aocmed  under  a  contract  made  by  the  testator  with  the  defendant,  grow- 
ing out  of  the  same  matter  {Armetrong  y.  BbUI,  17  How.  76). 

m.  A  cUdm  as  an  indiyidual  and  one  in  the  public  generally  {Warwieh  y. 
Mayor  of  IT.  T.  26  How.  858;  28  Barb.  212). 

a.  Against  all  the  defendants  jointly,  and  one  or  some  of  the  defendants 
seyerally  (^aniM  y.  Smith,  16  Abb.  420;  WeUsy.  Jewett,  11  How.  242;  Le 
Boy  y.  Shaw,  2  Duer,  626;  Bodgere  y.  Bodgere,  11  Barb.  595 ;  Enoe  y.  Thomae^ 
4  How.  48  ;  ViaU  y.  Mott^  87  Barb.  208 ;  Ton^hins  y.  White,  8  How.  520). 
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^  a.  Breach  of  warranty,  and  a  claim  for  damages  for  fraudulent  represent- 
ations in  regard  to  the  same  transaction  {8u>eet  y.  Ingenan,  12  How.  881; 
Springgteed  v.  Laumm,  14  Abb.  328 ;  Quintard  r.  Newton,  6  Rob.  72). 

&.  Possession  of  land,  and  damages  for  not  using  the  same  land  as  required 
by  the  lease  thereof  (j8m»t&  y.  EaUoek,  8  How.  78;  see,  howeyer,  Hotehkm  y. 
Auburn  R  R  Co,  86  Barb.  600). 

c  Statute  penalties  for  yiolatinff  a  city  ordinance,  and  to  eigoin  a  contiDU- 
ance  of  the  yiolation  {Lofnport  y.  Abbott,  12  How:  840). 

d.  For  btdldinff  an  embankment  on  defendant's  own  land;  for  buildiag  an 
embankment  on  the  highway  near  plaintiff's  store ;  and  for  erecting  an  em- 
bankment on  plaintiff's  hnd,  ik  hereby  damage  had  accrued  to  plaintiff  (Durkee 
y.  Saratoffa  and  Wash.  R  R  Co.  4How.  226 ;  2  Code  Rep.  145). 

€.  A  legacy,  and  for  rent  not  arising  out  of  the  same  transaction  ((MQsy 
y.  Qridl^,  88  Barb.  250). 

/.  For  damages  for  conyerting  personal  property,  and  for  a  redeliyeiy 
(Maawdl  y.  Famtmy  7  How.  286 ;  Spalding  y.  Spaldmg,  8  How.  297 ;  Btdce  t. 
Thompion,  9  How.  118 ;  Budd  y.  Bingham,  18  Barb.  494). 

g.  For  breach  of  contract  for  sale  of  real  property,  and  for  an  assault  on 
plaintiff,  and  taking  said  contract  from  him  (Xhls  y.  Bailer,  6  Bosw.  661). 

A.  Wrongful  act  of  wi^  and  for  wrongftil  act  of  husband  (Mdl4me  y.  BUi- 
weU,  16  Abb.  421). 

i  SeTcral  counts. — Seyeral  causes  of  action  do  not  always  form  the 
subject  of  seyeral  separate  statements  or  counts,  but  are  sometimes  thrown, 
for  the  sake  of  breyity  and  conyenience,  into  one  {Longwortky  y.  Knapp,  4 
Abb.  115;  Adams  y.  BoUey,  12  How.  829).    Stating  seyeral  grounds  of  com- 

Slaint  are  not  necessarily  seyeral  causes  of  action  (Burant  y.  Oardner,  10 
.bb.  445). 

9*.  Separate  statement  and  nnmberinff. — ^Where  there  are  sey- 
eral causes  of  action,  they  must  be  separately  stated  and  plainly  numbered 
(Rule  19 ;  and  see  note  thereto). 

h,  ConaoUdatinff  aetlons. — If  two  or  more  actions  be  brought  by  the 
same  plaintiff,  at  the  same  time,  against  the  same  defendant,  for  causes  of  ac- 
tion which  may  be  joined,  the  defendant  may  moye  to  consolidate  the  ac- 
tions (2  R.  S.  888,  §  88).  And,  if  one  of  such  actions  be  pending  in  the  su- 
preme court,  and  others  be  p^ding  in  another  court  of  this  State,  the  su- 
preme court  may  order  the  actions  m  the  other  court  to  be  consolidated  with 
that  in  the  supreme  court ;  and  when  seyeral  suits  are  commenced  against 
joint  and  seyeral  debtors  in  the  same  court,  the  plaintiff  may,  in  any  stage  of 
the  proceedings,  consolidate  such  action  (jb,  884,  §§  89, 40 ;  8  Wend.  442 ;  9 
4b,  451 ;  19  i5.  28;  4  Hill,  46  ;  9  Price,  898). 

I.  A  motion  to  consolidate  may  be  made  any  where  in  the  district  con- 
taining the  county  in  which  the  yenue  of  either  of  the  actions  to  be  consoli- 
dated is  laid  {Percy  y.  Setcard,  6  Abb.  826). 

m.  The  granting  or  refusing  a  motion  to  consolidate  rests  entirely  in  the 
discretion  of  the  court  (2  R.  S.  888).  Tlierefore,  from  an  order  granting  or 
refusing  a  motion  to  consolidate,  no  appeal  can  be  taken.  If  the  ffroun£  of 
the  motion  are  not  denied,  and  it  does  not  appear  that  the  plaintiff  will  be 
materially  prejudiced  by  the  consolidation,  it  has  been  customaiy  with 
the  courts  to  grant  the  motion  (19  Wend.  28),  not  only  where  both  or  all  iht 
suits  are  brought  at  the  same  time,  but  where  they  are  brought  at  different 
times,  and  although  at  the  commencement  of  the  first  action  the  cause  of  ac- 
tion in  the  other  had  not  accrued.  The  test  for  allowing  the  motion  is,  are 
the  questions  to  be  tried  identical?  If  thejr  are,  the  motion  to  consolidate 
shorn  d  be  granted  (4  Hill,  46),  unless  it  will  prejudice  the  plaintiff  (8  Hill, 
450).  Th  e  defendant,  to  entitle  him  to  an  order  to  consolidate,  need  not  swear 
to  merits  ( 8  Wend.  448) ;  for  the  motion  will  be  granted  where  no  defense 
is  intended,  merely  to  ayoid  the  expense  of  seyeral  judgments  (4  Hill,  47;  8 
Wend.  442). 

n.  Where  seyeral  actions  are  brought  on  one  policy  of  insurance,  the  court, 
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on  the  application  of  the  defendant,  and  with  the  consent  of  the  plaintiflf, 
will  gnmt  an  order  to  stay  the  proceedings  in  all  the  actions  bat  one,  the  de- 
fcDdant  nndertaking  to  be  bound  by  the  yerdict  in  such  action,  and  to  pay 
the  amount  of  their  seyeral  subscriptions  and  costs,  in  case  the  plaintiff 
should  recover.  This  mode  of  consobdation,  however,  has  been  held  to  apply 
only  to  several  actions  on  one  policy,  and  not  extend  to  several  policies  on 
one  risk  (1  Gaines  R  114). 

a.  Where  the  same  defendants,  in  several  actions  for  work  and  labor, 
entered  into  a  stipulation  that  all  proceedinss  should  be  stayed  except  in  the 
action  by  J.  D.,  and  tiiat  the  other  actions  &ould  abide  the  final  judgment 
in  the  case  of  J.  D., — held  that  J.  D.  having  obtained  final  judgment  against 
defendants,  the  plaintlA  in  the  other  actions,  on  a  reference  for  the  purpose 
had  to  prove  the  amount  of  their  claims  only,  and  the  defendants  could  con- 
trovert that  one  point  only  (Ebnlahan  v.  BacketU  Harbor  R,  B.  24  How.  155). 

h.  Where,  in  several  actions,  the  plaintiff  has  regularly  obtained  judCTient 
at  the  circuit  or  special  term,  the  court  has  no  power,  on  motion  of  the  de- 
fendant, to  grant  an  order  to  stay  proceedings  in  all  the  actions  but  one.  until 
the  decision  of  the  general  term  in  that  one,  or  to  abide  the  event  thereof 
(ToU  V.  Th4mat,  16  How.  816). 

&  A  party  moving  to  consolidate  actions  which  are  to  be  defended,  must 
show  by  his  afildavit  that  the  questions  to  be  tried  in  them  will  be  substan- 
tially  the  same  in  all  the  suits  {Dunn  v.  Mcuan,  7  Hill,  154).  Where  the 
affidavit  was  '^  that  the  defense  in  each  and  all  the  actions  will  be  substantially 
the  same,'^  but  the  nature  of  the  defense  was  not  stated, — ^it  was  held  insuffi- 
cient, (ib.)  And  where  the  affidavit  was  made  by  the  defendant's  attorney, 
and  he  swore  he  had  be^i  informed  by  the  president  of  the  company,  defena- 
ant,  that  there  was  a  good  defense,  and  that  the  questions  were  the  same  in 
each  action,  and  gave  no  excuse  why  the  president  himself  did  not  make  the 
affidavit — ^bigraham,  J.,  denied  the  motion  (Ebne  v.  FarmerU  JEPh  of  Ohio^  not 
reported). 

d.  The  plaintiff  brought  at  one  time,  and  against  the  same  defendants,  a 
aqwrate  action  in  each  of  the  countiei  of  the  State,  for  one  and  the  same 
libel, — held,  that  the  defendant's  motion  to  consolidate  the  actions  must  be 
{^ranted ;  and  that  the  motion  to  consolidate  was  properly  made  in  the  county 
m  which  all  the  parties  resided.  The  time  to  plead  in  the  consolidated 
action  in  such  a  case,  should  be  the  time  which  remained  in  the  action  in  the 
county  to  which  the  other  actions  were  drawn  by  the  consolidation  {Percy  v. 
Smtard,  6  Abb.  826). 

tf.  A  motion  to  consolidate  may  be  made  by  a  plaintiff  {Brigg^  v.  Oaunt^ 
%  Abb.  77 ;  4  Duer,  664). 

/.  Where  a  plaintiff  commenced  eizty-foTur  actions  against  the  same  deflBud- 
ant,  all  of  whicn  were  at  issue,  and  were  for  the  recovery  of  separate  penalties 
for  an  alleged  violation  of  the  law  concerning  foreign  bank  notes,  the  defend- 
ant moved  to  consolidate^— ordered  that  the  plaintiff  should  bring  to  trial 
one  of  the  suits,  which  might  be  selected  by  Imn,  and  that  all  proceedings  in 
the  remaining  suits  should  be  staid  unto  the  trial  of  such  selected  suits,  with 
liberty  to  the  defendimt  after  such  trial  to  renew  the  motion  for  a  consolida- 
tion {Clark  V.  MetropoUtan  Bank^  5  Band.  665 ;  and  see  Ander$on  v.  Towgoody 
1  Ad.  &  EL  N.  B.  245;  Sorley  Y.BreiMty  18  How.  509). 

g.  Coat!  where,  after  consolidation  some  of  the  actions  are  discontinued 
{Biahe  v.  Mdi.  B,  k  Co.  17  How.  228). 

§  168.  (Am'd  1849,  1802.)  Allegation  not  denied^  deemed 
true. 

Every  material  allegation  of  the  complaint,  not  controverted 
by  the  answer,  as  prescribed  in  section  149 ;  and  every  material 
allegation  of  new  matter  in  the  answer,  constituting  a  coimter- 
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claim,  not  controverted  by  the  reply,  as  prescribed  in  section  153, 
shall,  for  the  purposes  of  the  action,  be  taken  as  true.  But  the 
allegation  of  new  matter  in  the  answer,  not  relating  to  a  -coonter- 
claim,  or  of  new  matter  in  a  reply,  is  to  be  deemed  controverted 
by  the  adverse  party  as  upon  a  direct  denial  or  avoidance,  as  the 
case  may  require. 

a.  Material  aUeyatlon, — Onl^  ^ose  aHegatioiis  in  a  complaint  are  to 
be  deemed  material  which  the  plaintiff  fMut  prove  upon  the  trial  in  order  to 
maintain  his  action  {Fry  v.  BenfiOt^  S  Sand.  54 ;  Neumum  v.  Otto^  4  Sand,  668 ; 
Harlow  y.  HamiUcn^  6  How.  475 ;  Oonnou  y.  Meir^  2  E.  D.  Smith,  816 ;  Oecki  y. 
Cooh.  8  DueTi  161 ;  Sonde  y.  8t,  John^  86  Barb.  628).  .Everj  allegation  is  ma- 
terial unless  it  may  be  strack  out  as  surplusage  (Mayor  of  Albatny  y.  CunUff^ 
2  N.  Y.  171). 

5.  In  a  complaint  against  seyeral  defendants  for  goods  sold,  which,  after 
allef^nff  the  sale  of  the  goods  to  the  defendants^  adds,  '*  under  their  firm  name 
of  Cook  &  Son,^'  this  last  allegation  is  descriptive  only,  and  not  necessary  to 
be  proved.  The  defendant,  by  not  denying  it,  does  not  admit  it  (  Oe<Ae  v.  Cooky 
8  Duer,  161).  But  if  the  complaint  had  aSeffed  that  the  defendants  composed 
the  firm  of  Cook  &  Son,  and  men  a  sale  to  &e  firm— in  that  case  the  allega- 
tion that  the  defendiuits  composed  the  firm  of  Cook  &  Son,  would  haye  bmn 
material  Hence  *^  an  allegation  may  be  material  in  one  form  of  conetrueting  a 
complaint  and  immaterial  in  another^  in  declaring  on  the  eame  eauee  of  action^ 
{id. ;  LivingOon  v.  MiUer,  8  N.  Y.  289 ;  Hatch  v.  Peet,  28  Barb.  576). 

c  What  defendant  admits  by  not  amkirering. — ^By  not  answer- 
ing the  defendant  admits  the  truth  of  all  the  allegations  in  the  complaint, 
but  not  that  those  facte  constitute  a  cause  of  action  (Johneony.  Pierce^  7  Ens. 
(Ark.)  R  599).  A  defendant  who  does  not  answer  is  not  to  be  taken  as  aa- 
mitting  any  thing  contained  in  an  answer  of  a  codefendant  in  which  he  has 
not  participated  ( Woodtoorth  y.  MUnos^  4  How.  24).  Where  there  is  an  alle- 
ffation  on  the  complaint  that  the  undertaking  in  suit  was  executed  by  de^ 
fendant,  and  that  allegation  is  not  denied,  the  execution  and  ddivery  of  the 
undertaking  ib  admitted  (JScitert  v.  OoOdy  2  Trans.  App.  108). 

d.  Effect  of  admlMlons. — Whatever  has  been  admitted  in  the  plead- 
ings cannot  be  contradicted  in  the  subsequent  pleadings  or  in  the  verdict 
{&roMe  v.  Leaajfy  6  Bosw.  818 ;  Thomae  v.  Austen^  4  Barb.  265 ;  Johneon  y.  Mo- 
Intoih,  81  Barb.  272 ;  Paige  y.  WtUett,  88  N.  Y.  28)  ;  a  Judgment  contrary  to 
an  admission  in  thej^eacUmg  would  be  erroneous  {Bridge  y,  Payaon^  6  Sand. 
217 ;  see  Barto  y.  Hlmrod^  8  K.  Y.  488 ;  and  see  6  Johns.  548,  559,  565 ; 
1  Barb.  Ch.  Pr.  889). 

e.  Where  a  party  relies  on  the  confession  of  his  adversary,  the  whole  mat- 
ter confessed  must  be  taken  to^^ether  {Dorlon  v.  Xevit,  6  Barb.  451 ;  Btnart  v. 
Kiaeam^^  2  id,  498).  An  admission  made  in  the  course  of  a  pleading  is  not  an 
admission  made  for  all  the  purposes  of  the  cause  {Bobme  y.  Maidetone^  4  Q.  B. 
881 ;  see,  however,  Hutt  v.  MorreU,  18  Jurist,  215 ;  Ayree  v.  OotiU,  18  Barb. 
aU ;  Knight  Y,  McDofoeU,  n  Ad,  &  El  442;  Qouldy,  OHoer,  2  U.  &  G,  2U ; 
Boim  y.  SteufoHy  4  M.  &  G.  295 ;  OaU  y.  Lewie,  11  Jurist,  780 ;  Peam  v.  Fi- 
Ueu,  7  M.  ife  G.  518 ;  Carter  v.  James,  18  M.  &  W.  187).  An  admission,  in  an 
answer,  of  new  matter  upon  which  issue  is  taken,  cannot  be  used  on  the  trial 
as  a  general  admission  of  a  material  fact  alleged  in  the  complaint,  when  there 
is  in  the  same  answer  a  general  denial  of  all  the  material  allegations  of  the 
complaint  {Troy  and  RvtUmd  B.  B.  Co,  y.  Kerr^  17  Barb.  581 ;  Skoift  v.  Hhif^ 
ley,  24  id,  541).  For  the  new  matter  pleaded  m  one  defense  does  not  dis- 
pense with  the  necessity  of  trying  the  issue  formed  directly  upon  the  com- 
plaint by  another  defense  {Vassear  v.  Lkingston,  18  N.  Y.  256 ;  Ayres v.  OovHl, 
18  Barb.  264). 
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a.  No  admission  in  a  count  or  defense  expressly  abandoned  by  the  pleader, 
can  be  used  in  evidence  against  him  (Brown  y.  Feeler^  7  Wend.  801).  And 
where  a  pleading  has  been  amended,  MmbU^  that  the  original  pleading  cannot 
be  read  in  evidence  to  show  what  the  party  conceived  to  be  nis  right  at  the 
time  8Qch  pleading  was  put  in  (BoIm  v.  P&iitfret^  1  Dan.  141).  The  prima  fik- 
eie  effect  of  the  amendment  ox  a  pleading,  is  an  acknowledgment  of  the 
pleader  that  he  has  been  mistaken,  and  not  that  he  made  a  wilmd  false  state* 
meat  in  the  pleading  so  amended  (Eliaabethport  Mani^facHtring  Oo.  v.  Camp- 
M,  18  Abb.  87 ;  see  Fidden  v.  Cardii,  26  How.  178 ;  16  Abb.  289) ;  and  rnnr 
yUy  that  facts  stated  in  an  answer  held  bad  on  demurrer,  cannot  be  used  as  an 
admission  of  those  facts  {Fhrmin  v.  Onu^fiXy  5  C.  &.  P.  98). 

I.  Reatf  119  pleadlnyt  to  tbe  Jmr* — ^^t  rests  wholly  in  the  dis^ 
cretion  of  the  court  whether  or  not  it  will  permit  the  pleadings  to  be  read  to 
tlie  jmy  {WUlu  y.  Forreity  2  Duer,  810).  Where  plaintiff  reads  a  portion  of 
the  answer,  defendant  is  in  entitled  to  have  the  whole  answer  read  as  evidence 
in  his  own  behalf  ( OHdenUeoe  v.  Mahony,  5  Duer,  888).  As  to  reading  plead- 
iagB  in  evidence,  aee  Oreffory  v.  BruTUwicky  6  M.  &  G.  955 ;  Jennings  v.  Aatenj 
5  Doer,  695 ;  8  Abb.  878 ;  Fry  v.  Brnnett,  8  Bosw.  200 ;  Ame$  v.  HurJXmty  17 
How.  186). 

«.  AdmlMloii  by  not  replyf nv.— An  answer  of  infancy  {Hodges  v. 
fimt,  22  Barb.  150),  or  the  statute  of  limitations,  is  deemed  controverted  by 
tbis  section  without  any  reply  {Es$el^  v.  Weeks,  12  N.  Y.  68^ ;  so  of  a  defense 
ofosaiy  {OuOer  v.  Wrtght,  22  N.  Y.  472).  Where  the  defense  is  infancy,  the 
plaintiff  may,  without  replying  or  amending  his  complaint,  prove  the  making 
of  a  new  promise  by  the  d^endant,  after  he  attamed  majority  {Hodges  v. 
Am<,  22  Barb.  160).  Where  a  conversion  of  personal  property  is  set  up  as  a 
coonter-claim,  and  no  reply  is  interposed,  the  amount  of  oamages  alleged  in 
tiie  counter-claim  is  not  thereby  admitted  (MeKeffwU  v.  Fcun^U,  4  Bosw. 
198 ;  Stewart  y.  Bimue,  10  Bosw.  486). 

d.  AdiAiMlaB  l»f  demurrer. — See  ante,  p.  205,  a. 


Chapter  VI. 
URstaJcea  m  pUading^  and  amendmenta. 

SienoH  169.  Material  variances,  how  provided  for. 

170.  Immaterial  variances,  how  provided  for. 

171.  What  not  to  be  deemed  a  variance. 

172.  Amendments  of  course  and  after  demurrer. 
178.  Amendments  by  the  court 

174.  Court  may  give  relief  in  case  of  mistake. 

175.  Suing  a  party  by  a  fictitious  name. 

176.  No  error  or  defect  to  be  regarded  unless  it  affect  substan- 

tial rights. 

177.  Supplemental  complaint,  answer,  and  reply. 

§  1S9.   (Am'd  1649.)    MaJterioL  vaaiance^ 

Kg  yariance  between  the  allegation  in  a  pleading  and  the 
proof  shall  be  deemed  material,  nnless  it  have  actually  misled 
the  adverse  party,  to  his  prejudice,  in  maintaining  his  action  or 
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defense,  upon  the  merits.  Whenever  it  shall  be  alleged  that  a 
party  has  been  so  misled,  that  fact  shall  be  proved  to  the  satisfac- 
tion of  the  court,  and  in  what  respect  he  has  been  misled ;  and 
thereupon  the  court  may  order  the  pleading  to  be  amended,  upon 
such  terms  as  shall  be  just. 

a.  AllldaTits* — ^This  chapter  does  not  apply  to  affidavits,  so  far  as  to 
authorise  an  amendment  of  the  name  of  the  court  {CUckman  v.  Cliekmany  1 
N.  Y.  611 ;  but  where  an  affidavit  was  defective  (but  not  in  the  name  of  the 
court),  the  court  permitted  the  plaintiff  to  amend  without  a  motion  Ibr  the 
purpose  {Spalding  y.  Bpaldmg^  8  How.  297;  Ihws  y.  Oreen^  id,  877). 

{.  Rerlaed  Statutes.— The  proyisions  of  the  revised  statutes  (9  R  S. 
4S4)  are  not  repealed,  but  this  chapter  and  the  provisions  of  the  revised 
statutes  are  to  be  construed  together  {Broton  v.  Bubeoek,  1  Code  Rep.  06). 

0.  Corporations. — As  to  amendment  of  pleadings  in  actions  against, 
see  Laws  1869,  ch.  167. 

d.  Partners. — As  to  amendment  of  pleadings  in  actions  against,  see 
Laws  1863,  ch.  476. 

€.  Judicial  delaj. — ^It  is  a  settled  principle  that  suitors  shall  not  be 
prejudiced  by  the  delay  of  the  court  (  Wilson  v.  HetuJUrton^  15  How.  90) ;  nor  by 
the  mistakes  or  misprisions  of  its  officers ;  and  amendments  in  such  cases  aie 
generally  matters  of  course  (Nede  y.  BerryMU^  4  How.  16 ;  Daly  y.  Matthew%^ 
90  How.  267 ;  and  see  note  to  {  884,  and  9  How.  16,  17). 

/.  Amended  pleading. — ^An  amended  pleading  takes  th«  place  of 
and  supersedes  the  original  (4  How.  174 ;  Fry  v.  Bmnett^  8  Bosw.  900 ;  Damn 
y.  Baker,  19  How.  521 ;  BurraU  v.  Moore,  5  Daer,  656 ;  Scmds  y.  CaUeim,  80 
How.  I ;  Walker  v.  Oranite  Bank,  1  Abb.  N.  S.  406).  The  amendment  of  a 
complaint  relates  back  to  the  commencement  of  the  action  (  Ward  v.  Kdlbfleith, 
21  How.  988). 

g,  Tarlanee. — Sections  169  and  170  contemplate  an  alleffed  vaiianoe 
developed  on  the  trial^  at  which  time  the  relief  in  a  case  to  whiim  it  is  appro- 
priate may  at  once  be  given,  and  the  trial  thereafter  proceed  upon  the  amended 
pleadings  (Egert  v.  Wleksr,  10  How.  197;  Therai9on  v.  Pet&r$on,  22  How.  98). 
They  have  introduced  a  principle  of  determining  questions  of  variance,  not 
by  the  incoherence  of  the  two  statements  upon  their  fac0,  but  by  proof 
(Uiunde  as  to  whether  the  party  was  actually  misled  to  his  prejudice  by  the 
incorrect  statement.  Whenever  it  is  alleged  that  a  party  has  been  misled, 
that  fact  must  be  proved  to  the  satisfaction  of  the  court;  and  the  proof  most 
show  in  what  respect  he  has  been  misled  (CaUin  y  Cfunter,  11  l^.  Y.  868; 
Deud  y.  Spenoer,  1  Abb.  287;  Cotheal  v.  Talmadge,  1  E.  D.  Smith,  675 ;  Co& 
y.  Wegt,  4  Duer,  88).  These  principles  extend  to  all  actions  and  all  cases 
{OaUin  v.  Gunter,  11 N.  T.  868 ;  Lohdell  y.  Lobdell,  88  How.  847>.  When  no 
proof  is  furnished  that  the  party  has  been  actually  misled  to  his  pnjudioe, 
the  variance  must  be  disreffiiraed,  and  the  pleadings  mav  be  amended  to  con- 
form to  the  facts  proved  (Uhapman  v.  Carotin,  8  Bosw.  456) ;  or  the  trial  may 
proceed  without  any  amendment,  whether  before  a  Judge  or  a  referee,  and 
the  party  may  after  the  trial  move  at  chambers  for  leave  to  amend  (LeUman 
v.  BtU,  8  Sand.  784 ;  De  Peytter  v.  Wheeler,  1  Sand.  719 ;  Himumy  v.  Bingham, 
1  Duer,  210 ;  HaH  v.  Hudson,  6  Duer,  294 :  Panons  y.  Suydam,  8  E.  D.  Smith, 
276 ;  Craig  v.  Ward,  86  Barb.  877 ;  Belyea  v.  Be(99er,  84  Barb.  547) ;  disre- 
garding the  variance  is  equivalent  to  an  amendment,  or  the  amendment  may 
be  macfo  nunc  pro  tune,  on  an  appeal  (Coleman  v.  Playitead,  86  Barb.  29). 

h,  A  variance  between  the  proofs  and  bill  of  particulars  is  not  material,  un- 
less it  mislead  {Seaman  v.  Low,  4  Bosw.  888). 

i.  Where  on  the  trial  evidence  is  admitted  of  a  cause  of  action  or  defense  not 
within  the  pleadings,  the  objection  to  reception  of  such  evidence  must  be  dis- 
tinctiy  taken  at  the  time,  or  the  court  on  appeal  will  deem  the  variance  im- 
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material,  or  that  the  pleading  was  treated  as  amended  to  admit  such  eyidence 
{Manke  v,  Brady,  16  Abb.  178 ;  Belknap  y.  Sealey,  14  K.  Y.  148 ;  Partom  y. 
Sitydam,  8  R  D.  Smith,  280;  Bosebroois  y.  JHnamore,  5  Abb.  N.  S.  59). 

0.  Immaterial  Taiiaiices«— The  following  haye  been  held  to  be  im- 
material yariances : 

b.  Allegation,  tliat  work  was  performed  by  "  Jones  Wolcott ;''  proof,  that  it 
was  performed  by  "  Edwin  Jones  Wolcott "  ( Wohsott  y.  Meech,  22  Barb.  821). 

e.  Allegation,  that  it  was  defendant's  duty  to  repair  a  fence  between  plain- 
tiff's close  and  between  the  "  doies  of  other  persons ;"  proof,  that  there  was  bat 
0M close  between  the  plaintiff's  and  defendant's  closes  (UnderhillY.  Harlem 
R  B,  a>,  21  Barb.  497). 

d.  Where  two  parties  sned,  one  as  executor  of  Keese,  the  other  as  the  sur- 
Tiiing  partner  of  Keese,  and  it  appeared  on  the  trial  that  only  the  suryiying 
partner  should  haye  sued  (Keeie  y.  FtUlert&ny  1  Code  Bep.  52). 

<L  In  an  action  by  four  persons  as  lessors,  on  the  trial  it  appeared  that  the 
lease  was  made  by  those  four  and  another  named  Laight,  since  then  deceased, 
bat  that  the  interest  of  Laight  suryiyed  to  the  plaintiffs, — ^held  that  the  yari- 
ance  miriit  be  disregarded  (De  PeyOer  y.  Whediary  1  Band.  719). 

/.  Auegation,  that  defendant  represented  the  note  to  be  "  a  good  note,  and 
that  it  would  pass  in  South  street;"  proof,  that  he  said  *^  the  note  was  good, 
and  there  were  people  in  South  street  who  would  take  it "  (Eatokins  y.  Appleby^ 
2  Sand  4*21). 

g.  Allegation,  that  gopds  were  sold  and  deliyered  to  the  defendant ;  pioo^ 
that  the  goods  were  purchased  by  defendant,  but  deliyered  to  a  third  party 
for  Ids  own  use  by  order  of  the  defendant  (Bogers  y.  Verona,  1  Bosw.  417). 

k  Allegation  of  deliyeiy  hy  plaintiff ;  proof  of  deliyery  by  plaintiff's 
agent  Pronuae  to  plaintiff;  proof^  promise  to  plaintiff^  agent  (Bieharda  y. 
WettecU,  2  Bos;w.  590). 

i  All^ation,  note  made  by  Onin  North ;  proof,  that  it  was  made  by  two 
persons  trading  as  Orrin  North  (B*i  of  Coopentown  y.  Woods,  28  N.  T.  645). 

j.  Allegation,  promise  to  pay  a  specified  com})en8ation ;  proof,  promise  to 
pay  what  reasonably  worth  {Seott  y.  LUienthal,  9  Bosw.  224 ;  Patterson  y. 
Patterson,  1  Abb.  N.  S.  262 ;  CvHis  y.  Marshall,  8  Bosw.  22 ;  Poirer  y.  Fisher, 
8  Bosw.  258),  and  the  conyeise  {Fells  t.  Vestvali,  2  Eeyes,  152). 

h.  Allegation,  that  $125  taken  as  usury ;  proof,  that  a  less  sum  taken  (Griggs 
y.  Eove,  3  Eeyes,  166). 

L  Allegation  of  a  sole  liability;  proof,  of  a  joint  undertaking  (Carter  y. 
Bope,  10  Barb.  180). 

m.  AU^ation  of  an  absolute  promise ;  proof,  of  a  conditional  promise  (Hart 
y.  Bttdson,  6  Duer.  294). 

n.  All^ration  of  notice  of  nonpayment ;  proof,  of  facts  to  excuse  notice 
(Purchase  y.  M/Otison,  6  Duer,  587 ;  but  see  ante  in  note  to  §  162). 

0.  AD^ation,  that  a  note  was  payable  ^^  tJiree  months  after  date ;"  proof,  that 
it  was  payable  *^  four  months  alter  date  "  (Trowbridge  y.  Didier,  4  Duer,  448 ; 
and  see  bhapman  y.  Carolin,  8  Bosw.  456  >. 

g.  Allegation  of  bUl  payable  to  order  of  A ;  proof,  of  a  bill  payable  to  order 
(Farmer  y.  Grain,  7  Cal.  R  185 ;  see  Clamin  y.  Oriffin,  8  Bosw.  689). 
q.  Allegation,  that  the  plaintiff  warranted  there  was  a  force-pump  m  the 
bnilding,  and  that  he  remoyed  the  same ;  proof,  that  there  neyer  was  a  foroe- 
pmnp  in  the  building  (MeComber  y.  OraniU  Ins.  Co,  16  N.  Y.  495). 

f.  Allegation  of  deliyery  at  59  Broadway ;  proof,  of  deliyery  in  Canal 
street  (Newstadt  y.  Adams,  5  Duer,  48). 

s.  Allegation,  that  property  belonged  to  plaintiff;  proof,  that  he  held  it  as 
a  factor  (Gorum  y.  Carey,  1  Abb.  285). 

t.  Allepition,  that  defendant  was  in  possession  of  the  premises  in  suit,  in 
ri^t  of  his  wife :  proof!  that  he  was  in  possession  in  his  own  right  (Bose  y. 
Brfi;  88  Barb.  25). 

«.  Allegation  of  the  time  of  committing  a  trespass  (Dubois  y.  Beaver,  25  N. 
T.  128) ;  or  time  of  deliyery  of  property  (BabbeU  y.  Young,  51  Barb.  466). 
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(k  Allegation,  that  defendant  is  owner  of  all;  proo^  that  he  is  owner  of 
a  part  only  (Fan  £$M9ekur  y.  J{me$j  2  Barb.  648;  Sekoop  v.  Olarhs,  1  Eeyo, 

181). 

§  170.    Immaterial  i>ariance. 

Where  the  varianoe  la  not  material,  ae  provided  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment  without 
coatB. 

§171.    Failure  of  proof  . 

Where,  however,  the  allegation  of  the  canse  of  action  or  de- 
fense to  which  the  proof  is  directed  is  unproved,  not  in  some  partica* 
lar  or  particulars  only,  but  in  its  entire  scope  and  meaning,  it  shall 
not  be  deemed  a  case  of  variance,  within  the  last  two  sections, 
but  a  failure  of  proof. 

h.  Failure  of  prooC—When  the  party  sets  np  some  particolar  matter 
aa  cause  of  action  or  gioond  of  defianse,  and  faila  to  prove  it  in  some  puticii- 
lar,  it  is  a  wuriaTioe  otdy.  Bat  where  there  ia  a  total  want  of  proof  of  aay 
allegation  in  the  pleadinff  of  the  subject-matter,  caoee  of  action,  or  ground  (tf 
defense,  it  is  a  fiulare  of  proof  {KBUey  v.  Wat^m,  3  N.  Y.  500 ;  Siehardt  t. 
AUen,  8  E.  D.  Smith,  408;  Fay  v.  Orimitead^  10  How.  881;  Gadinr.  OunUr, 
11  N.  T.  888 ;  Dud  r.  Spencs,  1  Abb.  887).  Where  the  alle^  cause  of  action 
orooonter-cUum  is  a  tort,  and  the  proof  la  a  caoae  of  action  or  oonnter-daim 
on  contract,  it  is  a  failnreof  proof  (WaU&r  v.  Bennett,  10  N.  Y.  250;  Uanum 
V.  Wetmorey  89  Barb.  104 ;  Mofor  of  JT.  T,  v.  Pcurher  Vein  Steam^  Oo.  81 
How.  289;  bat  see  Ghrdon  y, Eaetetter,  87N.  Y.104).  There  may  be  a  frQare 
of  proof^  although  the  fikcts  proved  constitute  a  canse  of  action  or  defsnae 
{Qiteher  y.  AdanUj  28  Barb.  441). 

e.  The  following  have  been  held  to  be  iailores  of  proof: 

d.  Allegation,  eonoenian  of  property ;  proof^  neffU^ent  loae  of  it  {Tolatie  y. 
Nat.  Steam,  Nod.  Oo,  4  Abb.  N.  B.  816 ;  bat  see  Beach  v.  Basritan  RB.Co.Vl 
N.  Y.  408). 

e.  All€^tion,  neglecting  to  forward  goods ;  proof^  relbaal  to  deUver  at 
place  of  destination  (BoeArooke  v.  Dinemore,  4  Rob.  072). 

/.  Allegation,  want  of  consideration ;  proof^  payment  (Texier  y.  Qomny  5 
Doer,  889). 

a.  Allegation,  fictitious  sale  and  porchase  of  stock;  proof^  oonvenAon 
{Batten  Y,  Genin,  8  Bosw.  250;  7  Abb.  198). 

h.  Allegation,  an  insurance  to  B.  and  L.  on  a  joint  interest;  proof^  an  in- 
surance to  B.  only  (Burffer  v.  Cokunbia  Im.  Oo,  17  Barb.  274). 

i.  Allegation,  an  original  cause  of  action  barred  by  statute ;  proof^  of  new 
promise  (Bteama  y.  Tappin^  2  Duer,  294). 

j.  Allegation,  usury ;  proof,  yioUtion  of  statute  against  banks  paying  oat 
discounted  paper,  &xu  {Oodd  y.  BaMonSy  19  N.  Y.  80). 

h.  Allegation,  conversion;  proof^  breach  of  instructioua  to  sell  {Mo&r$  Y, 
McKtbUne,  38  Barb.  246). 

2.  Allegation  in  suit  by  assignee  of  conversion  eiAeepienit  to  assignment ; 
proof^  a  oonyersion prior  to  sssignment  {^WhUtaier  y.  MerriU,  80  Barb.  889). 

f».  Allegation  of  affreement  to  subnut  to  two  arbitrators  and  an  umfdre ; 
proof,  agreement  to  submit  to  three  arbitrators  {Lyon  y.  Bhuam.  4  Duer,  818). 

n.  legation,  deed  obtained  by  fraud ;  proof,  that  deed  absolute  on  its 
face  is  a  mortgage  (JPaUenon  v.  Fattenon^  1  Bob.  184). 
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n.  Ofejeetfan  for  lliilare  of  proof.— An  objection  that  the  cas^ 
tisade  by  the  proof  yaries  from  that  stated  in  the  complaint,  shonld  be  dis- 
tinctly made  at  the  trial  {Mdniee  y.  Brady,  15  Abb.  178).  Bach  an  objection 
u  not  embraced  in  a  motion  to  dismiss  the  complaint  on  the  ground  that  no 
eautm  of  action  haa  been  shown.  There  is  a  distmction  between  objecting  that 
M  araw  of  action  has  been  proyed,  and  that  t?ie  came  of  action  alleged  in  the 
WHplanU  has  not  been  proyed.  And  on  a  trial  by  the  court,  the  objection 
that  there  is  a  failure  of  proof  is  not  embraced  in  a  general  exception  to  the 
decision  on  the  facts  and  the  law  {Belknap  y.  Sealery  14  N.  Y.  148 ;  Parsom  y. 
Bufiam,  3  £.  D.  Smith,  280).  If  the  court  or  a  referee  erroneously  hold  a  yari- 
ioce  to  be  a  failure  of  proof,  the  only  mode  of  rectifying  the  error  is  by  an 
aoeption  and  an  appeal  from  tiie  judgment  (Oaeper  y.  AdamSj  24  Barb.  288). 

§  179.  (Am'd  1849,  1851, 1859.)  Amendmmts  of  eowrse  and 
(tfter  aUawance  of  demvrrer. 

(1.)  Any  pleading  may  be  once  amended  by  the  party  of  conrse, 
without  costs,  and  without  prejudice  to  the  proceedings  already 
had,  at  any  timd  within  twenty  days  after  it  is  served,  or  at  any 
time  before  the  period  for  answering  it  expires,  or  it  can  be  so 
amended  at  any  time  within  twenty  days  after  the  service  of  the 
answer  or  demurrer  to  such  pleading,  unless  it  be  made  to  appear 
to  the  court  that  it  was  done  for  the  purposes  of  delay,  and  the 
pkintiff  or  defendant  will  thereby  lose  the  benefit  of  a  circuit  or 
term  for  which  the  cause  is  or  may  be  noticed ;  and  if  it  appear 
to  the  court  that  such  amendment  was  made  for  such  purpose,  the 
same  may  be  stricken  out,  and  such  terms  imposed  as  to  the  court 
may  seem  just.  In  such  case  a  copy  of  the  amended  pleading 
must  be  served  on  the  adverse  party. 

(2.)  After  the  decision  of  a  demurrer,  either  at  a  general  or 
special  term,  the  court  may,  in  its  discretion,  if  it  appear  that  the 
demurrer  was  interposed  in  good  faith,  allow  the  party  to  plead 
oyer  upon  such  terms  as  may  be  just. 

(3.)  If  the  demurrer  be  sJlowed  for  the  cause  mentioned  in  the 
fifth  subdivision  of  section  144,  the  court  may,  in  its  discretion 
and  upon  such  terms  as  may  be  just,  order  the  action  to  be  divided 
into  as  many  actions  as  may  be  necessary  to  the  proper  determi- 
nation of  the  causes  of  action  therein  mentioned. 

Amendffient  of  eouree. 

&  Tb  irhat  €&§«••— -This  proyiaion  applies  only  to  caaee  where  tbe  first 
pleading  put  in  is  regular;  for  if  the  opposite  party,  on  receiving  an  irregular 
pleadbg,  prepare  to  move  to  set  it  aside  for  irreffularity,  the  par^  pleading  it 
cauiot  amend  without  payment  of  the  costs  of  the  opposite  party  ( Williame  v. 
WiOineon,  5  How.  897).  With  this  exception  the  right  to  amend  of  eouree  i$ 
tM^  subject  to  the  power  of  the  court  to  strike  out  for  cause  shown  {Ooaper 
T.  Jenn,  4  Sand.  699). 

t.  Where  an  action  was  commenced  by  seryice  of  a  summons  without  a 
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complaint,  and  the  defendant  suffered  judgment  by  default,  without  demand- 
ing a  copy  of  the  complaint,  the  judgment  was  afterwards  set  aside,  with 
leave  to  defendant  to  answer  withiu  twenty  days  after  service  of  a  copy  of  the 
complaint, — ^held,  that  the  plaintiff  might  serve  an  amended  complaint  with- 
out first  servinff  the  original  {Plumb  v.  Whipple^  7  How.  411). 

a.  A  party  having  amended  his  pleading  once,  although  by  leave  of  the 
court,  his  right  to  amend  of  course  is  gone,  and  he  cannot  again  amend  with- 
out leave  {Jeroliman  v.  Cohen^  1  Duer,  681 ;  White  v.  Mayor  of  N.  F.  5  Abh 
822;  14  How.  495).  But  after  an  order  obtained  by  the  defendant  requiring^ 
the  plaintiff  to  make  parts  of  the  complaint  definite  and  certun,  the  pluotiff 
may  of  course,  and  without  any  leave  of  the  court,  make  amendments  other 
than  those  required  by  the  order,  and  not  inconsistent  therewith  (id.)  The 
order  striking  out  parts  of  a  complaint  as  irrelevant  is  not  such  an  amendmeDt 
as  takes  away  the  plaintiff's  right  to  amend  once  of  course  {Bou  v.  Dimmore^ 
12  Abb.  4 ;  20  How.  826). 

h,  DITitlilii  nrliat  time. — ^A  complaint  may  be  amended  of  couree  at 
any  time  within  twenty  days  aft»r  service  thereof  {Clot  v.  MaUory^  1  Code 
Rep.  126);  or  within  twenty  days  after  an  answer  or  amended  answer  has 
been  served  (Seneca  County  bk  v.  Qarlinghotue^  4  How.  174) ;  and  although 
more  than  twenty  days  have  elapsed  from  the  service  of  the  original  answer 
and  replication  thereto,  the  amended  answer  may  cause  a  necessity  for  an 
amended  complaint  (ja,)  Where  a  defendant  properly  serves  his  answer  by 
mail,  he  has  forty  days  thereafter  within  which  to  serve  an  amended  answer 
(  WcuMfum  V.  Herriek^  4  How.  15). 

0.  A  notice  of  motion  for  judgment  on  account  of  the  frivoloosness  of  the 
answer  does  not  deprive  the  defendant  of  the  right  to  amend  of  course.  He 
may,  notwithstanding  such  notice,  amend  within  twenty  days  after  the  answer 
is  served,  and  such  amendment  will  be  sufficient  to  defeat  the  motion  for  judg- 
ment {BurrdU  v.  Moore^  6  Duer,  664). 

d.  After  service  of  a  summons  and  complaint,  and  before  defendant's  time 
to  answer  expired,  plaintiff  served  an  amended  complaint.  At  the  expiration 
of  twenty  days  from  the  time  of  service  of  the  original  complaint,  plamtiff  en- 
tered judgment, — ^held,  that  the  defendant  had  twenty  days  fbom  the  service  of 
the  amended  complaint  in  which  to  answer  or  demur  thereto  {Diekenon  v. 
Beardeley,  1  Code  Kep.  87). 

e.  After  a  demurrer  to  an  answer,  the  defendant  may  serve  an  amended  an- 
swer of  course  within  twenty  days,  if  he  has  nat  previously  amended  of  course 
{White  V.  Mayor  of  N.  Y.  5  Abb.  822;  14  How.  495),  although  before  demur- 
ring to  the  answer  the  plaintiff  had  obtained  on  motion  an  onler  to  strike  out 

Sarts  of  it,  with  leave  to  the  defendant  to  amend  on  terms,  which  he  had  not 
one  {Cooper  v.  Jonee^  4  Sand.  699).  Where  a  demurrer  has  been  interposed 
to  an  answer  and  the  defendant  amends  of  course,  to  which  amended  answer 
the  plaintiff  demurs,  the  plaintiff  cannot  amend  again  without  leave  of  the 
court  {Sands  v.  Calhine,  8<i  How.  1).  Where,  on  December  20,  an  order  was 
made  striking  out  portions  of  the  answer,  with  leave  to  the  defendant  to 
amend  his  answer  on  paynient  of  costs.  On  January  15,  the  defendant  not 
having  amended,  the  plaintiff  demurred  to  the  answer,  and  noticed  the  de- 
murrer for  argument.  On  January  20,  the  defendant  served  an  amended  an- 
swer, and  it  was  held  he  might  do  so  without  paying  any  costs  {ib.) 

f  The  right  to  amend  of  course  is  waived  by  noticmg  the  cause  for  trial 
{PhiUips  V.  Suydam,  6  Abb.  N.  8.  289). 

g.  Extent  of  amendment  of  coarse. — The  plaintiff  cannot  amend 
the  summons  of  course  (  WaUeenehaw  v.  Perzdl^  82  How.  810 ;  D3>lee  v.  Maeon, 
1  Code  Rep.  87 ;  McCrane  v.  MoitUon^  8  Sand.  786) ;  nor,  by  an  amendment  of 
course,  strike  out  the  names  of  any  of  the  parties  who  have  been  served  with 
the  summons  (RuueU  v.  Spear ^  8  £!ode  Rep.  189) ;  nor  introduce  the  names  of 
additional  defendants  {Follower  v.  LaugMin,  12  Abb.  105 ;  BiUings  v.  Baker, 
6  Abb.  216 ;  Walkenshaw  v.  PeruHl,  5  Rob.  648) ;  nor  introduce  circumstances 
happening  after  the  commencement  of  the  action  {Horf^ager  v.  Romfagety  1 
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Code  Rep.  N.  8.  ISO),  amend  aa  to  one  defendant  without  notice  to  the 
otiier  (Faaaat  y.  TaUmadge,  16  Abb.  206).  He  may  change  the  place  of  trial 
xamed  m  the  comphunt  (see  p.  130,/.  anU);  and  he  may  insert  "other  alle- 
gatioDB  material  to  the  case  ^'  {J&roliinan  y.  OoJten,  1  Duer,  682) ;  or  insert  any 
cew  or  additional  canse  of  action  or  defense  that  can  properly  be  united  (Ma- 
»n  T.  Whitdy,  1  Abb  86 ;  4  Duer,  611 ;  Towtmnd  y.  PlaU,  8  Abb.  323  ; 
TAomjMm  y.  Minford,  11  How.  278;  ChijgHn  y.  Cohen^  12  How.  451 ;  Spencer 
T.  Tooler,  13  Abb.  854 ;  21  How.  238 ;  Maemuen  y.  Babcock,  18  Abb.  268 ;  Wy- 
mat  V.  Remand,  18  How.  272 ;  Fidden  y.  CaselU,  26  How.  173  ;  16  Abb.  289 ; 
Meiiaeen  y.  Babooek,  3  Keyes,  428).  Thus,  where  the  original  answer  con- 
tain^ a  counter-claim,  and  the  defendants  afterwards  amended  by  striking 
out  tbe  counter-claim  and  setting  up  the  defense  of  the  statute  of  limitations, — 
held  he  might  do  so  (Wyman  y.  Btmandy  18  How.  272 ;  McQrath  y.  Van  Wyek, 
2  Band.  651).  A  complaint  caunot  be  amended  of  course,  so  as  to  change  the 
cause  of  action  from  one  for  a  money  demand  on  contract  to  one  for  relief 
(Bray  y.  Brown^  15  How.  555).  Thus,  where  the  complaint  was  in  the  usual 
form  on  a  promissory  note,  it  was  held  that  the  plaintiff  could  not  amend  of 
coone  by  making  it  an  action  to  charge  the  separate  estate  of  a  married  wom- 
an (uD  By  amendment  of  course,  a  party  may  strike  out  a  cause  of  action 
or  defense  ( Watwn  y.  Bushmarej  15  Abb.  51). 

a.  Stay  of  proceedings* — ^The  right  to  amend  of  course  is  not  per  $e 
a  stay  of  proceedings  {Cusson  y.  Whalon,  1  CodeBep.  N.  S.  27;  see  Plumb  y. 
Wh^apU,  17  How.  411). 

k  VnanUiortaEed  amendmeiit* — ^Where  a  party  makes  an  unau- 
thorized ameaadment,  the  remedy  of  the  opposite  party  is  to  reflise  to  accept, 
or  to  return  proinptlyf  the  amended  pleading,  or  to  giye  notice  that  he  disre- 
gards such  amended  pleading,  and  stating  his  reasons  for  doing  so  (Follower  y . 
Xov^A/m,  12  Abb.  105;  BoUtBter  t.  Lwingstanj  9  How.  140).  Recciying  such 
an  amended  pleading,  and  retaining  it  sixteen  days  without  such  notice,  was 
held  a  waiyer  of  objections  to  it  (SoUUter  y.  Livingstan,  9  How.  140) ;  so  was 
obtaining  an  order  to  answer  such  amended  pleading  held  a  waiyer  of  the  ob- 
jection (td.)  ;  if  the  party  persists  in  serying  such  amended  pleading  or  does 
not  withdraw  it,  the  party  on  whom  it  is  senred  may  moye  to  haye  it  struck 
out  or  set  aside  as  irregrular  {FoUower  y.  LaugMin,  12  Abb.  105). 

c  dtrtking  oat  amendment. — ^If  the  amendment  is  made  in  good 
&ith,  and  not  for  tiie  purpose  of  delay,  it  cannot  be  stricken  out,  although 
the  effect  may  be  to  depriye  the  opposite  party  of  tbe  benefit  of  a  circuit  or 
term.  The  party  upon  whom  the  amended  pleading  is  seryed  may  in  some 
cases  determine  for  bimself  that  the  amendment  was  for  the  purpose  of  delay. 
Thus,  where  the  cause  was  at  issue  on  the  20th  February,  and  on  the  same 
day  plaintiff  seryed  notice  of  trial  and  inquest  for  tbe  14th  of  March,  and 
on  the  9th  of  March  defendant  seryed  an  amended  answer ;  plaintiff's  attor- 
ney disregarded  the  amended  answer,  and  took  an  inquest,  and  then  moyed 
to  strike  out  the  amended  answer, — ^the  motion  wao  granted  (AUen  y.  Comp- 
tm,  8  How.  251) ;  and  where  the  amended  answer  [the  amendment  being  of  a 
mere  cleiical  error]  was  seryed  fiye  days  before  the  circuit,  plaintiff  returned 
it,  and  proceeded, — ^held  that  he  was  right  in  so  doing;  the  design  to  delay 
being  manifest ;  and  that  in  such  cases  the  question  of  good  faith  might  be 
nised  at  the  circuit  ( VanderhiU  y.  Bleeeker^  4  Abb.  289).  But,  as  a  general 
role,  it  is  for  the  court  to  pass  in  the  first  instance  upon  the  propriety  of  the 
amendment  (Oriffin  y.  Coneny  8  How.  452;  and  see  Farrana  y.  Herheson^  3 
Duer,  658 ;  Cooper  y.  Jonea^  4  Sand.  699 ;  Thompson  y.  Minfordy  11  How.  273 ; 
Biirrad  y.  Moort^  5  Duer,  654 ;  Bogen  y.  Batlimiy  8  How.  466).  The  parly 
upon  whom  an  amended  pleading  is  seryed  is  not  at  liberty  to  disregard  it 
because  he  deems  it  inconsistent  with  the  original  {Spencer  y.  Tooker^  12  Abb. 
853).  After  issue,  notice  of  trial,  and  the  examination  of  a  witness  under 
{  891,  it  is  too  late  for  a  defendant  to  amend  of  course,  although  twenty  days 
have  not  elapsed  since  the  answer  was  seryed  {Snyder  y.  White,  6  How.  321 ; 
Plumb  y.  Whipple,  7  How.  411 ;  Cusean  y.  WhaUm,  1  Code  Rep.  N.  S.  27 ;  see 
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PhiUipB  Y.  Suydam^  6  Abb.  N.  S.  289) ;  an  answer  which  is  to  the  same  legd 
eff^  as  the  one  first  served  is  not  an  amended  answer  {Snyder  y.  WkiUy  »h 
pro)  ;  and  where  a  pleading  was  served  wWumt  a  verification,  and  afterwards 
reserved  without  alteration  but  voUh  a  verification, — held  that  the  pleading 
last  served  was  not  an  amended  pleading,  and  might  be  disregaidea  {George 
V.  WAvay,  6  How.  200). 

a.  Amendment  after  dedalon  of  demorrer.^Allowing  an 
amendment  on  the  decision  of  a  demurrer  is  within  the  discretion  of  the  court 
{Lcnory  v.  Inman^  87  How.  286) ;  where  a  demurrer  is  interposed  which  the 
pleader  could  not  have  supposed  would  dispose  of  the  case  on  the  merits,  it 
cannot  be  deemed  to  have  been  put  in  in  good  faith  {(hffood  v.  WlJUdmyy  10 
Abb.  184 ;  20  How.  74).  If  after  such  a  demurrer  is  overruled,  with  leave  to 
answer  within  a  certain  time,  the  defendant  omits  to  answer,  he  should  not 
afterwards  be  admitted  to  answer  unless  he  shows  he  has  a  meritorioos  de- 
fense ^^ 

K  Where  only  part  of  an  answer  is  demurred  to,  the  defendant  under  a 
leave  to  amend  can  only  amend  the  portion  of  the  answer  to  which  the  de- 
murrer referred  and  cannot  set  up  any  new  defense,  but  he  may  add  to  the 
part  demurred  to  any  thing  which  would  perfect  or  strengthen  the  defense  as 
originally  made  {Fiddm  v.  OareUiy  26  How.  178 ;  16  Abb.  289). 

6.  On  the  decision  of  a  demurrer  leave  to  amend  the  pleading  demurred  to 
may  be  reserved,  but  the  court  cannot  order  the  pleading  to  be  amended  {Lord 
V.  VreeUmd,  18  Abb.  195). 

d.  Where  the  court  see  that  the  action  cannot  be  maintained  upon  an 
amended  complaint,  it  will  not  reserve  leave  to  amend  {Snow  v.  FouHk  Nat. 
B*h^  7  Rob.  480),  and  after  an  amended  complaint  has  been  held  insufiScient 
on  demurrer,  leave  to  amend  will  not  ordinarily  be  granted  {Lmory  v.  Inman^ 
6  Abb.  N.  8.  895). 

e.  Where  the  court  below  overruled  a  demurrer  to  a  complaint,  with  leave 
to  the  defendant  to  answer,  and  the  defendant,  instead  of  answering,  appealed 
to  the  court  of  appeals^  that  court  on  affirmance  would  not  give  leave  to  an- 
swer {Whiting  v.  Jferyw  of  JV.  F.  87  N.  Y.  600;  6  Trans.  App.  198).  But 
where  a  demurrer  to  a  complaint  was  allowed  in  the  court  below,  and  the 
plaintiff  appealed  to  the  court  of  appeals,  that  court,  on  revereinff  the  decision 
below,  gave  defendant  leave  to  answer  {Fhilton  Int.  Co,  v.  Balawin^  5  Trans. 
App.  184),  and  so  where,  if  the  plaintiff  had  been  driven  to  a  new  action,  his 
claim  would  have  been  barred  by  the  statute  of  limitations,  the  court  of  ap- 
peals, on  affirming  a  judgment  on  demurrer  to  the  complaint,  gave  the  plaintiff 
leave  to  amend  (^JuOcher  v.  Candee^  8  Eeyes,  160). 

/.  Snbd.  3. — ^The  third  paragraph  of  this  section  applies  to  actions  in' 
the  different  classes  specified  in  §  167  {Bobinton  v.  Judd^  9  How.  888). 

§  1 73.  (Am'd  1849, 1851, 1852.)  AffiendmefU  by  order. 
The  court  may,  before  or  after  judgment,  in  furtherance  of 
jnstice,  and  on  such  terms  as  may  be  proper,  amend  any  pleadingi 
process,  or  proceeding,  by  adding  or  striking  out  the  name  of  any 
party ;  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a 
mistake  in  any  other  respect ;  or  by  inserting  other  allegatioDS 
material  to  the  case ;  or,  when  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense  by  conforming  the  pleading  or  pro- 
ceeding to  the  facts  proved. 

g.  Amendment  generally  before  trial. — The  court  will  grant  an 
amendment  on  terms  just  to  the  opposite  party,  whenever  it  can  see  that 
justice  will  be  furthered  by  it,  on  some  reasonable  excuse  being  shown  for 
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the  defect  sought  to  be  rectified  {Harrington  v.  SUide^  22  Barb.  164).  Thus 
amendments  have  been  allowed :  by  changing  the  action  from  one  on  a  pro- 
missory note  to  one  on  contract  (1  Code  R.  27 ;  but  see  27  How.  179) ;  chang- 
ing an  allegation  fix>m  "  seyerally  indorsed  "  to  "jointly  indorsed  '*  {Bacon  y. 
Camdock,  11  How.  197) ;  by  substituting  a  cause  of  action  in  special  contract 
for  a  common  count  {Jackion  y.  Saundcn^  1  Code  Rep  27) ;  and  the  reyerse 
{Btt^ard  y.  Tef^ttne,  80  N.  Y.  458;  27  How.  422)  ;  by  addmg  a  material  ayer- 
ment  {Kcese  y.  JPHdlerton,  icL  62) ;  by  substituting  the  name  of  a  receiyer  for 
the  defendant  in  the  action  {FuHer  y.  Wcbgter  Fire  Im,  Co,  12  How.  298) ; 
by  changing  the  plaintiff  ^s  name  or  description  {Barnes  y.  Ferine^  9  Barb. 
202 ;  ThwM  y.  TomcUy  8  How.  834 ;  DaMa  y.  SckermerJiomj  5  How.  440 ;  Pomroy 
?.  JSperrff,  16  id,  211 ;  and  see  as  to  parties  changing  their  name  pending 
an  action,  Laws  1847,  ch.  464 ;  1860,  ch.  80) ;  by  strikmg  out  the  name  of  a 
defendant  {Bemia  y.  Bronmm,  1  Code  Rep.  27) ;  by  adding  a  yerification 
{Broffff  y.  Bicl;fordy  4  How.  21)  ;  by  altering  the  prayer  of  me  complaint  so 
as  to  claim  the  property  itself,  and  damages  for  its  detention,  instead  of  pray- 
ing judgment  for  the  yalne  of  the  property  {Dows  y.  Green,  8  How.  878;  see, 
howeyer,  Morris  y.  Beteford,  18  N.  Y.  567) ;  by  increasing  the  amount  claimed 
in  an  action  on  contract  for  the  recoyery  of  money  only,  eyen  after  a  reply, 
{Merchant  y.  N.  7,  Life  Ins,  Oo.  2  Band.  659 ;  Chapman  y.  Webb^  1-Code 
Repi  K.  8.  888).  But  where  a  plaintiff  purposely  commenced  his  action  upon 
contract,  with  a  yiew  to  obtain  an  adyantage  he  could  not  obtain  if  he  had 
saed  in  tort,  haying  secured  that  adyantage,  he  will  not  be  allowed  to  amend 
his  complaint  by  making  his  action  in  tort  {Lane  y.  Beamy  19  Barb.  61 ;  1  Abb. 
65 ;  and  see  Andrews  y.  Bond,  16  Barb.  688 ;  Walter  y.  Bennett,  16  N.  Y.  260  ; 
Ma^ofN,  F.  y.  Barker  Vein  Steamship  Co.  21  How.  289;  BansomY.  Wet- 
MOfv,  89  Barb.  104).  When  the  facts  alleged  in  a  complaint  do  not  constitute 
a  cause  of  action,  the  plaintiff  cannot,  either  by  amendment  or  supplemental 
complaint,  incorporate  into  the  case  &ct8  essential  to  a  cause  of  action  and 
occurring  after  the  acticm  was  commenced  {McOuUough  y.  Colby,  4  Bosw. 
603). 

a.  The  same  rule  as  to  amendments  applies  to  a  defense  of  usury  as  to  any 
otherdefeose  {CaUmr,  Gunter,  11 N. Y.  868 ;  Brown y.  MitckeU,  12  How.  408 ;  2 
Abb.  481).  Ordinarily^  the  court  will  not  giye  leaye  to  amend  an  answer  for 
the  purpose  of  interposmg  the  defense  of  the  statute  of  limitations  {Sagory  y. 
iV.  7.  4bNefit  Eiau>&n  B.  B.  Co,  21  How.  465)  ;  or  usury  or  any  defense  of  the 
class  denominated  unconscionable  {MeQu^een  y.  Bdbcock,  18  Abb.  268 ;  22  How. 
229 ;  Osgood  T.  WitOeseOj  20  How.  72 ;  Morris  y.  Satterly,  6  Abb.  74 ;  Bates  y. 
VoorhisSj  7  How.  284).  The  defendant  was  allowed  to  amend  and  set  up 
defense  of  nsoxj  {Union  B*h  <yf  Troy  y.  Bassett,  8  Abb.  N.  B.  869). 

I,  The  decisions  of  the  supreme  court  seem  in  &yor  of  an  unlimited 
power  of  amendment  before  trud  {Hungerford  y,  Whiteotrib,  42  Barb.  177 ; 
JPord  y.  Ford^  53  Barb.  626)  ;  while  the  superior  court  seem  to  hold  that  the 
court  has  no  power  in  any  stage  of  the  action  to  allow  an  amendment  by  in- 
iertiDga  new  cause  of  action  or  defense  (  Woodruff  y.  Dickie,  5  Rob.  620). 

^  The  court  wiQ  not  ordinarily  allow  a  defendant,  after  haying  interposed 
an  answer,  to  withdraw  it  and  demur  {Finch  y.  Pindon,  19  Abb.  96.)  But  in 
Bearddey  y.  Stover,  7  How.  294,  the  defendant  was  allowed  to  amend 
his  answer  by  adding  a  counter-claim,  although  the  action  was  to  recoyer  un- 
hquidat^  damages  for  the  breach  of  a  special  contract,  and  the  ground  of 
Ae  alleged  counter-claim  ?ras,  "  that  the  plaintiff  was  indebted  to  the  defend- 
ant for  a  cause  of  action  arising  on  contract  existing  at  the  commencement  of 
the  action.'' 

d.  SmniBons. — ^Leaye  may  be  giyen  to  amend  the  summons  {McDonald  r, 
Walsh,  5  Abb.  69 ;  Dean  v.  O'Brien,  18  Abb.  11) ;  or  a  copy  filed  (  Van  Wynch 
T.  Bardy,  20  How.  222).  An  application  for  leaye  to  amend  must  be  upon 
notice  {Hewitt  y.  How^  8  How.  846).  Leaye  was  granted  a  plaintiff  to 
amend  his  summons  by  increasing  the  amount  demanded,  although  as  to  the 
increased  amount  the  effect  was  to  depriye  the  defendant  of  the  benefit  of  the 
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statute  of  limitations  (Deane  y.  O^Brien,  18  Abb.  11 ;  and  see  Slvyter  v. 
Smsth,  2  BoBW.  673)  ;  and  where,  by  setting  aside  a  summons  and  complaint  as 
irregolar,  the  plaintiff  would  have  been  barred  of  his  right  of  action  by  reason 
of  the  statute  of  limitations,  the  court,  instead  of  setting  the  proceedings 
aside,  permitted  an  amendment  on  payment  of  costs  (  Wwre  y.  SHocum,  8  How. 
879). 

a.  AffldaiiU. — ^The  affidavits  on  which  an  attachment  issaed  may  be 
amended  (Farman  y.  Walter,  18  How.  860;  see  §  4W^poit), 

h.  Attactaineiit* — ^An  attachment  may  be  amended  (Kissam  y.  McankaH, 
10  Abb.  424). 

e.  Undertaking*— An  undertaking  on  arrest  {B^inffer  y.  Gardn&r,  2 
Abb.  448 ;  12  How.  881) ;  an  undertaki^  on  appeal  (  Wiban  r.  AUen^  3  How. 
869 ;  Bums  Y.  Bobbins,  1  Code  Rep.  62 ;  SOuTrmerhom  y.  Andenon,  1 N.  T.  480) ; 
an  undertaking  on  an  attachment  {Kinam  y.  Marshall,  10  Abb.  424),  may  be 
amended.  The  consent  in  writing  of  the  surety  should  be  annexed  to  and 
filed  with  the  amended  undertaking  (  Wilson  y.  Allen,  8  How.  869). 

d.  Corporations. — ^Amendments  in  actions  against ;  see  laws  1869,  ch. 
157. 

e.  Amendment  on  tlie  trial. — The  court  or  referee  can,  upon  the 
trial^  amend  by  inserting  additional  allegations,  and  to  conform  pleadings  to 
proof  (Secor  y.  Law,  8  Trans.  App.  828) ;  but  cannot  order  an  amendment 
which  amounts  to  a  new  cause  or  action  or  defense  (  Union  Bank  y.  Mott,  18 
How.  506 ;  10  Abb.  872 ;  11  Abb.  42 ;  and  see  N,  T.  Marbled  Iron  Works  y. 
Smith,  4  Duer,  862;  Waldheim  y.  Sichel,  1  Hilton,  45 :  BMins  y.  Biehardson, 
2  BoBW.  248 ;  Ford  y.  Ford,  58  Barb.  526 ;  Van  BydcUs  y.  Perry,  8  Rob.  621 ; 
Woodruff  Y.  Dickie,  5  Rob.  619 ;  Bigelow  y.  Dunn,  63  Barb.  570 ;  see,  howeYer. 
Baileff  y.  Kay,  50  Barb.  110).  A  motion  to  amend  on  the  trial  is  addressed  to 
the  discretion  of  the  court  (Meyer  y.  Fiegel,  7  Rob.  122;  Biehtmeyer  y.  Bemsen, 
88  N.  Y.  206).  It  is  not  the  subject  of  an  exception,  nor  rcYiewable  on  motion 
for  new  trial  (Hendrieis  y.  Deelrer,  85  Barb.  298 ;  Both  y.  Sloss^  6  Barb.  808 ; 
Brown  y.  MeOune,  5  Band.  229). 

/.  On  the  trial  the  court  cannot,  eYen  by  consent,  amend  by  substituting 
another  defendant  in  the  place  of  the  one  before  the  court  {MeOurry  y.  B^d  of 
Super.  7  Rob.  464).  LeaYC  to  amend  an  answer  raising  a  new  issue  pending  a 
reference  was  denied  {Cocks  y.  Badford,  18  Abb.  207 ;  Davis  y.  Oarr,  7  How. 
811) ;  and  so  of  a  complaint  {SaUus  y.  Genin,  19  How.  288).  Subject  to  the 
foregoing  limitation,  there  is  no  restriction  uj^on  the  power  of  amendment  of 
pleadings  on  the  trial,  where  the  amendment  is  in  furtnerance  of  justice  (  Van 
Ness  Y.  Bush,  14  Abb.  86 ;  BeardsUy  v.  Stofoer,  7  How.  294 ;  Daguerre  v.  Orser, 
8  Abb.  86).  And  semUe,  that,  pending  a  trial  before  a  referee,  the  court  may, 
on  terms,  make  an  order  to  amend  by  striking  out  the  name  of  one  of  the 
plaintifib.  and  alleging  an  assignment  by  him  to  his  coplaintiff  {Holmes  y. 
Sehermerhom,  6  How.  440 ;  see  Cocks  y.  Badford,  18  Abb.  207;  Union  Bank  y. 
Mott,  supra). 

g.  A  complaint  was  amended  on  the  trial,  by  inserting^  a  claim  for  special 
damages  (Muler  y.  Oarling,  12  How.  208) ;  and  by  inserting  aggraYating  cir- 
cumstances {Hagins  y.  De  Hart,  12  How.  822). 

A.  Conforming  pleading  to  proof. — ^A  pleading  may  be  made  to 


conform  to  the  proof  j  immateri^  allegations  may  oe  disregarded,  and  such 
judgment  may  be  directed  as  the  facts  and  the  law  of  the  case  require 
{Coming  Y,  Coming,  6  N.  Y.  97 ;  Fox  y.  Hunt,  8  How.  12;  Martin  y.  Kanouse, 
2  Abb.  881 ;  Oetty  y.  Hudson  B  B,  B.  Co.  6  How.  270 ;  Gamer  y.  Adtms,  24 
Barb.  287 ;  Wood  y.  Wood,  26  id.  859 ;  Decker  y.  Matthews,  5  Sand.  445 ;  Don- 
ehy  Y.  Tyler,  15  How.  899 ;  Hull  y.  Gould,  18  N.  Y.  127 ;  Hk  of  Havana  y. 
Magee,  20  N.  Y.  860 ;  Van  Luzer  y.  Howe,  21  N.  Y.  681 ;  Meyer  y.  Fiegd,  1 
Rob.  122 ;  Gordon  y.  Hostetter,  4  Trans.  App.  878).  Where  the  parties  go  to 
trial  on  imperfect  pleadings,  but  with  a  full  understanding  of  their  rights,  and 
neither  party  is  taken  by  surprise,  the  court  will  allow  such  amen(£nentB  as 
may  be  necessary  to  confonn  the  complaint  to  the  fikcts  proYed  (Hunter  y. 
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Eu3$on  River  Iron  Go  20  Barb.  493 ;  Meyer  y.  Fiegd,  7  Rob.  122 ;   Woolsey  v. 
Tnutee$  of  Bondout^  8  Eeyes,  603). 

<L  Amendment  of  verdict. — The  verdict  of  a  jury  may  be  amended 
80 18  to  conform  to  tbe  facts,  where  there  is  no  donbt  as  to  such  facts  {Bur- 
hm  T.  TSMtU^  7  How.  21).  ^But  a  general  verdict  for  the  plaintiff,  rendered 
under  instmctions  from  the  court,  cannot  be  corrected  on  motion  by  making 
it  a  verdict  for  defendant  {BnUh  v.  Kohn^  9  Bosw.  589.) 

^  I.  Amendment  after  trial. — ^The  general  rule  is  that  a  party  after  a 
trial  is  too  late  to  ask  for  a  new  trial  and  an  amendment.  Buch  an  indulg- 
ence was  granted  (BcUeom  v.  Woodruffs  7  Barb.  13) ;  denied  (Salttis  v.  Genin^ 
8  Bosw.  689;  8  Abb.  254;  see  Johnson  v.  Mcintosh,  81  Barb.  267;  Bulen  v. 
Burden,  11  Abb.  881 ;  Ooeke  v.  Badford^  18  Abb.  207).  Where  the  complaint 
might  have  been  amended  on  the  trial,  but  is  not  in  £&ct,  and  proof  is  given 
sufficient  to  constitute  a  cause  of  action,  the  court  after  the  trial  will  amend 
the  complaint  nunc  pro  time  {Coleman  v  Playsted^  86  Barb.  27 ;  and  see  Loune- 
hsryir.  Purdy,  18  N.  Y.  615;  Pratt  v.  Hudeon  B.  B.B,  Go.  21  N.  Y.  305).  The 
complaint  niay  be  amended  to  agree  with  special  verdict  in  enumerating  arti- 
cles claimed  (Bmereon  v.  BUdldey,  5  Abb.  IS,  8.  350).  But  the  complaint  can- 
not he  amended  to  conform  to  verdict,  if  such  amendment  changes  the  nature 
of  the  cause  of  action  {Nbeser  v.  Gorwin,  36  How.  540). 

e.  It  is  too  late  after  the  trial  to  object  that  the  evidence  was  not  warrant- 
ed by  the  pleadings  {Gom,  Rh  of  Boeheeter  v.  Stuart,  4  Barb.  371). 

d.  After  a  complsdnt  had  been  dismissed  for  want  of  parties  defendant,  the 
court  refused  to  allow  an  amendment  by  adding  such  parties  (Ford  v.  Belmont^ 
7  Bob.  510).  But  such  an  amendment  seems  to  be  in  the  discretion  of  the 
court,  even  alter  judgment  and  on  ap))eal  (Loeeehigk  v.  Addison,  7  Rob.  506). 

«.  Material  allegations  in  a  pleading  cannot  be  supplied  by  amendment 
after  verdict  (Star  Steamship  Go.  v.  Mit^Ml,  1  Abb.  N.  8.  396). 

/.  A  decision  of  the  coiut  on  the  trial,  imposing  terms,  as  a  condition  of 
granting  leave  to  amend,  will  be  deemed  to  be  acquiesced  in,  unless  an  ex- 
ception IS  taken  at  the  time  (Ghriggsy.  Howe,  81  Barb.  100.) 

if.  After  a  decision  of  a  referee  in  favor  of  a  defendant  and  upon  evidence 
offsets  not  embraced  within  the  answer,  it  is  erroneous  to  allow  an  amend* 
ment  of  the  answer  to  make  it  conform  to  the  proof  on  the  trial  (Johnson  v. 
Jielntosh,  31  Barb.  272). 

h,  A  defendant,  after  virtually  trying  one  defense  and  Mlixig  in  it,  wiU  not 
he  allowed  to  withdraw  the  same,  and  set  up  one  entirely  dinerent  (  WiHet  v. 
Fayerweather,  1  Barb.  72).     n 

i.  In  an  action  for  a  tort,  namely,  for  unlawfully  converting  a  promissory 
note,  the  plaintifi^  after  verdict  for  the  defendant,  asked  leave  to  amend,  by 
changing  the  action  into  a  claim  of  the  avails  of  the  said  note  as  money  had 
and  received,  the  court  refused  to  allow  the  amendment,  as  it  would  change 
the  entire  character  of  the  action  from  tort  to  contract  (Andrews  v.  Bond,  16 
Barb.  638;  WaUer  v.  BenneU,  16  N.  Y.  250 ;  and  see  Mayor  ofN.  T.  v.  Pa/rher 
Vein  Steamship  Co.  21  How.  289). 

j.  Amendment  of  Judgment. — ^A  judgment  may  be  amended  by  the 
court  at  any  time  before  the  time  to  appeal  has  expired,  and  probably  after- 
wards (N.  7.  lee  Co.  v.  Northwestern  Ins.  Co.  21  How.  296 ;  12  Abb.  414 ; 
Brown  v.  Hardie,  5  Rob.  678 ;  Hogan  v.  Hoyt,  37  N.  Y.  300 ;  Fry  v.  Bennett,  19 
Abb.  45 ;  WiUiams  v.  Wheeler,  1  Barb.  48 ;  Walsh  v.  Kelly,  27  How.  361 ;  Butler 
V.  IfUes,  28  How.  181 ;  and  see  Pitt  v.  Davison,  12  Abb.  385,  where  a  judgment 
was  amended).  The  court  below,  while  an  appeal  is  pending  in  the  court  of 
appeals,  have  control  of  the  judgment  for  tne  purpose  of  making  amend- 
ments (Judson  V.  Qrayj  17  How.  289).  The  mistakes  which  may  be  corrected 
under  this  section  do  not  include  judicial  errors  in  rendering  judgment 
(HotaUng  v.  Marsh,  14  Abb.  161);  and  do  not,  therefore,  mclude  an 
amendment  of  the  judgment  by  inserting  an  allowance  in  addition  to  that 
given  by  section  808  of  the  code  (id,)  Judgment  roU,  how  amended  (Sluyter 
V.  Qmith^  2  Bosw.  678). 
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a.  Amendmeiit  alter  Jod^neiit. — The  court,  in  its  discretion,  has 
an  eztTaordinary  power,  even  after  judgment,  to  allow  a  pleading  to  be 
amended  by  inserting  new  allegations  material  to  the  case;  out  this  pow» 
should  be  sparingly  exercised  {Field  y.  Batol^hunt^  9>  How.  75 ;  Byert  t. 
Wicker y  10  id,  198).  And  after  jtidgment  atMndmenU  unU  le  ailoued  oidyfw 
the  purpoee  of  mutaining  tke  judgment.  Such  an  amendment  was  allowed 
{PHndfe  v.  Aldrich,  18  How.  466;  MeOrame  v.  Mayor  of  N,  F.  19  How  144; 
and  see  Nouih  y,  Wetmore^  88  ^arb.  155 ;  see  also  Traey  y,  2f,  Y.  dt  MBorUm  B, 
B,  9  Bosw.  615 ;  Hcirriot  y.  WeUe,  9  Bosw.  681 ;  AeUey  y.  Tarhox,  81  N.  T. 
564 ;  Staa-  Steamehw  Oo.  y.  MiteheU,  1  Abb.  N.  8.  896).  After  judgment  for 
the  defendants,  affirmed  on  appeal  to  the  general  term,  a  motion  by  the 
plaintiff  at  epecidl  term  for  leaye  to  amend  the  complaint  was  denied  {Bngleu 
y.  Fumise,  8  Abb.  82 ;  Qntper  y.  Adam^,  24  Barb.  288 ;  WiUiams  y.  Biirik,  6 
Bosw.  674).  Such  a  motion  was  granted  at  Qeneral  term^  and  a  new  trial 
ordered,  in  Baleom  v.  Woodruff  (7  Barb.  18). 

h.  On  appeal.-^The  supreme  court  has  no  power  to  amend  the  record 
brought  into  it  on  an  appeal  O'om  an  inferior  court  (Oould  y.  Olass^  19  Barb. 
186).  The  application  to  amend  should  be  made  in  the  court  below  {Luyeter 
y.  Bn^fiy  8  How.  250),  and  on  an  appeal  from  the  special  to  the  general  the 
motion  to  amend  should  be  at  special  term  {Broum  y.  CoUe,  1  £.  D.  Smith, 
270 ;  Keteham  y.  Zerega,  id  562).  fiut  upon  appeal  to  the  general  term  the 
court  may  treat  the  pleadings  as  haying  been  amended  so  as  to  conform  to 
the  facts  proved,  in  any  respect  in  which  the  court  ought  clearly  to  allow  an 
amendaiient  upon  application  at  special  term  (Foote  y.  Boherta,  7  Bob.  IT ; 
Bowdoin  y.  Coleman,  8  Abb.  481 ;  Harrower  y.  Heaih,  19  Barb.  881 ;  Cad^  v. 
AUen,  22  Barb.  888) ;  and  so  on  an  appeal  to  the  court  of  appeals  {BaU  y. 
Cfraham,  11  N.  T.  237).  When  the  record  furnishes  the  only  ground  for  and 
against  the  amendment,  then  the  amendment  may  be  made  on  the  hearing  of 
an  appeal  at  general  term,  and  without  a  notice  of  motion  for  leaye  to  amend 
{Clark  y.  DoGe,  20  Barb.  42).  The  motion  to  amend  at  special  term  ahonld 
be  made  before  an  adverse  judgment  is  entered  on  appeal  (Maleomb  v.  Bakery 
8  How.  801 ;  FUeh  y.  Uwngitony  7  id.  410). 

e.  The  court  of  appeals  conformed  the  pleadings  to  the  proof  to  sustain  a 
judgment  {Pratt  y.  Mud^m  Biver  R  R  Co.  f^l  N.  Y.  805).  But  in  Smith  v. 
Mayor  ofN.  T.  (5  Trans.  App.  281),  the  court  of  appeals  reftised  to  amend 
a  complaint  And  that  court  doubted  if  it  could  amend  exceptions  {Onon- 
daga  Jkut.  Ins,  Co.  y.  Mtnard,  2  N.  T.  98).  To  correct  a  case,  it  must  be  sent 
back  to  the  court  below  {Adams  y.  Bush,  2  Abb.  N.  S.  118),  and  as  to  amend- 
ments on  appeal,  see  Bedford  y.  Terhuney  80  N.  Y.  458 ;  Tlummn  y.  KessA,  80 
N.  Y.  888 ;  Acldjey  y.  Torfew,  81  N.  Y.  564 ;  WiOard  y.  Bum^r^y  84  N.  Y.  158). 

d.  Terms  on  Amendmetit. — ^Amendments  should  be  made  at  the 
expense  of  the  amending  party  {Union  B^k  v.  Mott,  11  Abb.  42) ;  and  the  op- 
posite party  should  be  indemnified  for  all  additional  expense  involved  in  the 
amendment  {id. ;  Hare  y.  White,  8  How.  296) ;  and  the  costs  of  the  motion 
for  leave  to  amend  {id.)  As  to  the  terms  on  which  amendments  are  allowed, 
see  note,  11  Abb.  48 ;  Union  B*k  v.  Ifatty  10  Abb.  872 ;  Chapman  y.  Wdiby  6 
How.  890 ;  Earringtan  v.  Stade,  22  Barb.  164 ;  but  ^*  an  amendment  withoat 
costs  is  an  amendment  upon  such  terms  as  may  be  proper  '^  ( Caiyuga  Bimk  v. 
Warden,  6  N.  Y.  27).  Alter  an  order  allovring  an  amendment  on  payment  of 
costs,  the  court  may  make  an  order  allowing'  the  amendment  without  costs 
(Selden  y.  Chriaopher,  1  Abb.  272). 

d.  After  a  vezdict  for  the  plaintiff  for  a  sum  exceeding  the  amount  de- 
manded by  the  complaint,  an  amendment  of  the  complaint,  by  increasinff  the 
amount  demanded,  should  not  be  allowed,  except  on  the  ternui  of  the  plamtifT 
submitting  to  a  new  trial  (Corning  y.  Corning y  6  N.  Y.  97),  paying  the  costs  of 
the  trial  already  had,  and  the  costs  of  the  motion  to  amend  {Bovmhan  v.  EttrUy 
8  Duer,  691 ;  see  Union  Bk  v.  Mott,  11  Abb.  42). 

/.  Appeal  from  order  yrantlag  or  denjing  leave  to  amend. 
— Usually  the  allowance  or  disallowance  of  an  amendment  of  the  pleadings 


§  174.]  MISTAKE.  273 

» in  the  discretion  of  the  conrt,  and  cannot  be  reviewed  on  appeal  (Oould  r. 
Bim$ey,  21  How.  97;  McQueen  y.  Bdbeoek,  18  Abb.  268 ;  Salters  v.  Qenin^  19 
How.  238 ;  10  Abb.  478 ;  8t.  John  y.  West,  8  Code  Rep.  85 ;  Ford  v.  David,  1 
Bo8w.  670;  Travie  ▼.  Barker,  24  Barb.  614 ;  PUnde  v.  Vaughan,  12  id.  216 ; 
if.  r.  Marbled  Iron  Works  y.  Smi^,  4  Duer,  362 ;  BmaUey  y.  Doughty,  6  Bosw. 
66 ;  Kissam  y.  .Boi^rte,  id,  164)  ;  a  motion  to  amend  on  the  trial  cannot,  in  the 
supreme  court  nor  New  York  common  pleas,  be  reviewed  at  general  term 
{jieMiis  y.  SneUj  54  Barb.  411 ;  Baiiey  y.  Jtmnson,  1  Daly,  62 ;  Barnard  v.  Spring, 
42  Barb.  470)  ;  an  order  allowing  a  f  omplaint  to  be  amended  by  inserting  an 
additional  cause  of  action  is  appealable  to  the  general  term  (Sheldon  y. 
AdiomM,  41  Barb.  54 ;  18  Abb.  406).  In  the  superior  court  of  New  York  an 
appeal  to  general  term  from  order  at  special  term  denyingmotion  for  leave  to 
amend,  pending  a  trial  before  a  referee,  was  allowed  (woodrvff  v.  DUkie,  5 
Bob.  620) ;  and  the  supreme  court  reviewed  an  order  giving  leave  to  amend 
{Uman  Rh  of  Troy  v.  Bassett^  8  Abb.  N.  S.  859) ;  a  review  was  denied  {Sayer 
V.  Fraeer^  47  Barb.  26) ;  an  appeal  is  allowed  to  the  general  terms  where 
the  amendment  invades  "  some  subsUmtial  right ^^  (Union  Rlc  y.  Mott,  11  Abb. 
42;  19  How.  267 ;  and  see  Johnson  y.  Melntosh,  81  Barb.  267)  ;  or  where  leave 
to  amend  was  refused  on  the  n'ound  of  want  of  power  to  allow  it  (McEU 
team  v.  Coming^  12  Abb.  16  ;  BusseUy,  Conn,  20  N.  Y.  81).  No  appeal  lies 
to  the  court  of  appeals  from  an  order  reversing  an  order,  giving  leave  to 
amend  (N,  F.  Jee  Co.  v.  JV.  West.  Ins.  Co.  28  N.  Y.  857 ;  12  Abb.  414 ;  21  How. 
296 ;  Hodges  v.  Tennessee  Ins.  Co.  6  N.  Y.  146 ;  and  see  Lounijbwry  v.  Purdy,  18 
N.  Y.  515  ;  and  see  Thompsony.  KisseU,  80  N.  Y.  888 ;  Bussea  v.  Com,  20  N. 
Y.  81). 

a.  The  terms  upon  which  an  amendment  is  allowed  are  wholly  discretion- 
ary, and  are  not  the  subject  of  appeal  (V%U>a/rd  y.  Boderick,  51  Barb.  616; 
SAsrmerhom  v.  Wood^  80  How.  816). 

§  1 74*    (Am'd  1661.)   Rdief  in  case  of  mistake. 

(1)  The  court  maj  likewise,  in  its  discretion  and  upon  Bnch 

terms  as  maj  be  just,  allow  an  answer  or  reply  to  be  made,  or 

other  act  to  be  done,  after  the  time  limited  by  this  act,  or  by  an 

order  enlarge  snch  time  ;  and  (2)  may  also  in  its  discretion,  and 

npon  snch  terms  as  may  be  just,  at  any  time  within  one  year  after 

notice  thereof,  relieve  a  party  from  a  judgment,  order,  or  other 

proceeding,  taken  against  him  through  his  mistake,  inadvertence, 

surprise,  or  excusable  neglect ;  and  may  (3)  supply  an  omission 

in  any  proceeding;  and,  (4)  whenever  any  proceeding  taken  by  a 

party  fails  to  conform  in  any  respect  to  the  provisions  of  this  code, 

the  court  may,  in  like  manner,  and  upon  like  terms,  permit  an 

amendment  of  such  proceeding,  so  as  to  make  it  conformablQ 

thereto. 

h.  ThisT  section  does  not  authorize  an  extension  of  the  time  to  apply  under 
section  121  (Coon  v.  Knapp,  18  How.  175) ;  nor  to  appeal  (see  §§  831, 882) ; 
but  it  authorizes  the  allowance  of  exceptions  nunc  pro  tune,  aJfter  the  ten  days 
for  filing  them  have  expired  (Sheldon  v.  Wood,  14  How.  18 ;  Bortle  v.  Mellm, 
14  Abb.  228) ;  exceptions  to  bail  after  time  for  excepting  expired  (Zimm  v. 
Bittermcm^  6  Rob.  018) ;  and  it  autiborizes  the  opening  or  a  judgment  by  de- 
ficit for  want  of  an  answer  (see  in  note  to  §  246,  po8t)i^^  relieving  of  a  party 
against  a  judgment  in  his  own  favor  {Montgomery  v.  SUis,  6  How.  826) ;  or  on 
account  of  any  defect  in  the  judgment  roll  (  WUliams  v.  Wheeler,  1  Barb.  48). 
A  mere  irregularity  in  entering  judgment  cannot  be  taken  advantage  of.  after 
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one  year  (Van  Benthuynen  v.  Lyle,  8  How.  812 ;  Amory  v.  Amoryy  8  Abb.  N.  8. 
16 ;  84  How.  890) ;  but  neither  an  nnauthoiized  judgment  ibr  a  deficiency  in 
a  foreclosure  (SiTrunuon  y.  Bldks^  20  How.  484),  nor  a  judgment  entered  with- 
out service  of  process,  is  within  this  limitation  {Baldtcin  y.  Kimmdl^  16  Abb. 
855;  1  Rob.  109). 

a.  In  Pettigrew  y.  Mayer  of  N,  F.  17  How.  492,  the  court,  after  judgment^ 
on  motion  of  the  defendant,  set  aside  the  judgment,  on  the  ground  that  ikt 
contract  on  which  the  plaintiff  sued  had  been  fraudulently  altered  by  some 
person  unknown,  by  which  the  plaintUf  had  recoyered  more  than  he  was 
entiUed  to ;  and  see  Maeomhe  y.  Ma/yor  «f  JT.  F.  17  Abb.  86. 

h.  After  verdict  for  plaintiff,  case  on  which  to  move  for  a  new  trial  made 
by  defendant,  judgment  entered  and  time  for  appeal  had  elapsed,  defendant 
was  aUowed  to  come  in  and  be  heard,  on  his  case  (JdUnghaut  y.  JVl  Im,  Co,  5 
Bosw.  678). 

§  175.  Fictitiaus  name. 

When  the  plaintiff  shall  be  ignorant  of  the  name  of  a  de- 
fendant, snch  defendant  may  be  designated  in  anj  pleading  or 
proceeding,  by  any  name;  and  when  his  true  name  shall  be 
discovered,  the  pleading  or  proceeding  may  be  amended  accord- 
ingly- 

c.  It  is  not  allowable  to  a  plaintiff  to  designate  a  defendant  by  a  fictitious 
name  at  discretion ;  it  can  only  be  done  when  the  plaintiff  is  ignorant  of  the 
true  name  ( CranddU  y.  Beach^  7  How.  271 ).  The  law  supposes  eyeiy  one  to  have 
a  family  and  a  giyen  name,  and  allows  two  fictitious  names  to  be  inserted 
when  either  of  the  real  ones  are  unknown  {Prank  y.  Lnitt  5  Rob.  600) ;  where 
a  person  is  known  as  well  by  one  name  as  another  he  may  be  sued  in  either 
name  (Eagletton  y.  8on^  5  Rob.  640). 

d.  Where  three  persons  used  a  name  indicating  that  they  were  a  corpora- 
tion, but  they  were  not  incorporated,  the  plaintiff  haying  sued  them  as  a 
corporation  by  the  name  used  by  them,  was  allowed,  on  discoyering  the  mistake, 
to  amend  without  costs  by  substituting  the  names  of  the  indiyiduals  as  de- 
fendants (Newton  y.  MUleviUe  Manvf adoring  Co,  17  Abb.  818,  naU), 

e.  Where  an  infant  not  yet  named  is  a  party,  how  is  it  to  be  described? 
(Ely  y.  BrougTUon,  2  Sim.  &  Stu.  188 ;  see  note  to  g  176.) 

§  170.    ErrcTB  disregarded. 

The  court  shall,  in  every  stage  of  an  action,disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which  shall  not  affect  the 
substantial  rights  of  the  adverse  party ;  and  no  judgment  shall  be 
reversed  or  affected  by  reason  of  such  error  or  defect. 

/.  This  section  does  not  make  valid  a  bad  pleading,  when  the  defects  are 
made  the  grounds  of  demurrer  (  Vandev^ry  v.  Van  VaScenbury^  8  Barb.  218). 

y.  Where  the  action  was  commenced  by  summons,  which  stated  tibat  the 
complaint  would  be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  and  on  demand  the  complaint  was  seryed,  which  did  not  epec^y 
the  name  of  the  place  of  trials — held,  on  a  motion  to  set  aside  the  oomplamt 
for  irreg^arity,  that  the  complaint  might  be  amended  (Dameon  y.  Powdl,  13 
How.  287) ;  and  where  an  afiidayit  to  obtain  an  order  of  arrest  was  entitled  m 
the  cause  before  the  action  was  commenced, — ^it  was  held  a  defect  not  affecting 
the  substantial  rights  of  the  adverse  party,  and  might  be  disregarded  (fWar 
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Y.  Blaek,  4  How.  95).  An  answer  entitled  in  the  "  siipreme  "  instead  of  the 
''saperior"  court;  the  error  may  be  disregarded  {WuiiarM  y.  SholtOy  4  Sand. 
641).  Where  in  a  summons  and  complaint  an  infant  defendant  was  described 
as  ^^Letltia  Yarian,^'  and  in  the  petition  for  a  guardian  ad  litem  she  was  de- 
scribed as  *^  T.  Letitia  Yarian,^*  and  it  not  being  asserted  that  neither  was  the 
tme  name, — ^held  such  a  variance  as  tiie  court  was  bound  to  disregard  (Farian 
T.  SUtem,  2  Duer,  6d9). 

a.  Tbis  section  applies  to  the  court  of  appeals  {Bank  qf  Havana  y.  Magee, 
20  N.  Y.  360;  and  see  21  N.  Y.  240,  841). 

See  K  406,  178,  and  289,  noU. 

§177.   (Am'd  1849, 1*66.)     Sujjptementol  jpleodwg. 

The  plaintiff  and  defendant  respectively  may  be  allowed  on 
motion  to  make  a  supplemental  complaint,  answer  or  reply,  alleg- 
ing facts  material  to  the  case  occurring  after  the  former  com- 
plaint, answer  or  reply,  or  of  which  the  party  was  ignorant  when 
bis  former  pleading  was  made,  and  either  party  may,  by  leave  of 
the  court,  in  any  pending  or  future  action,  set  up  by  a  supplemen- 
tal pleading  the  judgment  or  decree  of  any  court  of  competent 
jurisdiction  rendered  since  the  commencement  of  such  action, 
determining  the  matters  in  controversy  in  said  action  or  any  part 
thereof,  and  if  said  judgment  be  set  up  by  the  plaintiff,  the  same 
shall  be  without  prejudice  to  any  provisional  remedy  theretofore 
issued,  or  other  proceedings  had  in  said  action  on  his  behalf. 

h.  Sopplemental  Pleading. — ^A  supplemental  pleading  is  not  a  nib- 
MuU  for  or  waiver  of  the  original,  but  in  addition  to  it  {Dann  y.  Baker^  12 
How.  521) ;  it  must  be  consbtent  with  the  orimud  (Slatuan  v.  Engelheanrty  84 
Barb.  198;  WatUm  y.  TMbou^  17  Abb.  184 ;  Slaumm  y.  Engdheart^  84  Barb. 
198),  must  be  of  circumatances  happening  after  the  commencement  of  the  ac- 
tion, or  after  the  original  i)leadinff  was  put  in,  or  of  which  the  party  was 
ignorant  at  the  time  of  putting  in  his  original  pleading  {flcmfager  y.  Hom- 
fager,  1  Code  Rep.  N.  8. 180 ;  Eendricki  y.  Beekety  85  Barb.  802 ;  WiUiafM  y. 
Bsrwm^  10  Abb.  178;  Matthmoi  y.  Chicopee  Man,  Co,  8  Rob.  712;  LatnjwniY, 
McQuM,  15  Abb.  845 ;  Chee$eman  y.  8turge$,  19  Abb.  298 ;  Brought  y.  Cur- 
tm,  8  How.  56 ;  Badlip  y.  Baughtdlingy  4  How.  251 ;  McMahan  y.  Allen,  1 
Hilton,  108 ;  8  Abb.  89 ;  12  How.  89 ;  Sage  y.  Mo$her,  17  How.  867 ;  Hough- 
ton  y.  Skinner,  5  How.  420) ;  and  set  up  matter  which  cannot  be  inserted  by 
tn  amendment  {MeMahcn  y.  AUen,  mpra) ;  introducing  new  facts  or  new  par- 
ties by  amendment  in  a  case  where  it  should  be  done  by  a  supplemental 
pkadiug  is  irregular,  but  the  pleading  so  amended  is  not  a  nullity  (Beck  y. 
Stepkani,  9  How.  198;  see  Eivn^agtT  y.  Hort^fager,  and  Lampeon  y.  McQituen, 
wpra). 

e,  Sopplemeiital  complaint* — A  supplemental  complaint  may  be 
Rsorted  to^  almost  as  a  matter  of  course,  where  facts  haye  occurred  subsequent 
to  the  origmal  complaint,  which  yary  the  relief  to  which  the  plaintiff  was  en- 
titled at  &  commencement  of  the  action  {HMrouek  y.  Shugter,  4  Barb.  285). 
As  to  supplemoital  bUl,  see  Butler  y.  Cunninghamy  1  Barb.  86 ;  and  leaye  to 
iOe  a  supplemental  complaint  will  be  granted  in  such  cases  without  costs,  if 
the  application  is  made  promptly  {Sage  y.  Moeher,  17  How.  867).  The  rule  is 
aaid  to  be  that  the  filing  a  supplemental  complaint  should  be  allowed  only  on 
equitable  tenns,  and  neyer  at  the  expense  of  the  defendant  {id.)    Where  the 
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performance  or  happening  of  some  act  is  necessary  to  giye  the  plaintiff  a  cause 
of  action,  and  sacn  act  is  not  performed  or  does  not  happen  until  after  the 
action  is  commenced,  the  plaintiff  cannot  by  supplemental  complaint  inooipo- 
rateBUchactintotheca8e(JtfbOu220<^Y.  C^,  4Bo0w.  608;  WaUton  r,  Tkib(m, 
17  Abb.  184) ;  for  a  new  snbatantiye  cause  of  action  cannot  be  set  up  by  a 
supplemental  complaint  (id.) 

^  a.  Where,  pending  an  action  asainst  an  assignee  for  the  benefit  of  crediton, 
jointly  with  omer  defendants,  such  assignee  dies  and  a  successor  is  appointed, 
the  proper  mode  of  making  such  successor  a  party  to  the  action  is  by  supple- 
mental complaint  (JohMon  y.  Snyder^  7  How.  896).  The  filing  a  supplemental 
complaint  to  reyivean  action  is  a  matter  of  right  Ko  motion  tor  leave  to 
file  such  a  complaint  is  necessary  or  proper  (Soaeh  y.  La  Farge^  48  Barb. 
616 ;  19  Abb.  67).  Such  leave,  if  granted,  decldles  nothing  as  to  the  plaintiff's 
rights  (Bcmns  y.  WelU,  18  Abb.  191 ;  26  How.  15 ;  1  Rob.  666).  SenOU, 
where  leave  is  given  to  file  a  supplemental  complaint  merely  to  bring  in  pa^ 
ties,  the  original  defendants  ne^  not  be  made  parties  to  the  suppfemental 
complaint  (see  MeChwn  v.  Terkij  6  Johns.  Ch.  R.  &0). 

^  On  a  supplemental  complaint  being  filed,  the  defendant  cannot  of  ooune 
answer  anew  to  the  original  complaint^>fl(ii»  y.  Baker^  12  How.  621). 

&  Sapplemeiital  answer.-— It  is  ahnost  of  course  to  allow  a  supple- 
mental answer  to  be  filed  at  any  time  before  the  trial  (Bate  v.  FdlowMy  4  Bosw. 
689 ;  Sbpt  v.  8hddan^  4  Abb.  SH ;  6  Doer,  661 ;  Badlay  v.  Haui^htaUnif.A  How. 
261 ;  Mad,  Av.  Church  y.  OUver  8t.  Chwreh,  2  Rob.  642 ;  Btwairt  y.  Ink/r,  6 
Abb.  K.  B.  69).  Leave  to  file  a  supplemental  answer  after  a  trial  was  reftued 
in  Bowm  v.  IrvHi  Fre^,  Congregation^  6  Bosw.  246 ;  Houghton  y.  Skwntr^  5 
How.  420 ;  and  ^embUy  the  court  will  not  even  before  trial  allow  a  supplemen- 
tal answer  to  set  up  a  technical  defense,  to  defeat  a  just  claim  (Hoyt  v.  8hd- 
don^  4  Abb.  69 ;  6  Duer,  661) ;  nor  to  set  up  any  matter  of  defense  known  to 
the  defendant  at  the  time  his  former  answer  was  put  in  (Houghton  y.  52»mMr, 
6  How.  420).  The  si^lemental  answer  is  a  substitute  for  the  pleaof  jptm 
darrien  eontinuanee  (Drought  v.  Curtin^  8  How.  66;  Mordt  v.  OareUt,  16 
Abb.  269).  On  motion  for  leave  to  file  a  supplemental  answer  the  court  will 
inquire  into  the  truth  and  sufficiency  of  the  proposed  answer,  and  will  not 
grant  the  leave  unless  the  answer  appear  to  be  true  in  fact,  and  to  state  a  sood 
defense  (MoreU  y.  OaroUi,  16  Abb.  269).  The  putting  in  a  supplemental  an- 
swer does  not  necessarily  waive  the  former  answer,  yet  the  court  may  make  it 
a  condition  of  leave  to  file  such  supplementid  answer,  that  the  defendant 
waive  his  original  answer  (Bats  v.  FeUawee^  4  Bosw.  689;  and  see  Bonn  v. 
Baker,  12  How.  621). 

d.  Demvrrer  lidb  to  a  supplemental  pleading  (Ooddard  y.  Benton^  15 
Abb.  191 ;  GuiM  v.  Fareons,  16  How.  882). 

0.  Appeal  lies  ftom  an  order  allowing  or  refusing  to  allow  a  supplemeDtal 
pleading  {Harrington  v.  Blade,  22  Barb.  161^  QuUd  v.  Fartone^  16  How.  382; 
Cheeseman  v.  Sturge;  19  Abb.  298). 
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§  ITS.    No  person  to  he  arrested^  except  as  prescribed. 

No  person  Bhall  be  arrested  in  a  ciril  action,  except  as  pre- 
scribed by  this  act ;  but  this  provision  shall  not  affect  the  act  to 
abolish  imprisonment  for  debt,  and  to  pnnisb  frandnlent  debtors, 
passed  April  26, 1831,  or  any  act  amending  the  same,  nor  shall  it 
apply  to  proceedings  for  contempts. 

a.  Persons  prlTtleged  ft*oin  arrest. — ^The  following  prescribed  per- 
8011B  are  exempt  from  arrest  on  civil  process :  Persons  holding  offices  nnder 
the  Metropolitan  Police  act,  whilst  actually  on  duty  (Laws  1860,  p.  446,  $  34) ; 
a  Metropolitan  police  officer  is  not  protected  from  arrest  when  not  actually  on 
duty  by  a  rule  of  the  police  commissioners  that  he  shall  be  deemed  to  be  al- 
ways actually  on  duty  {HaH  y.  Kennedy,  15  Abb.  290 ;  14  Abb.  482 ;  23  How.  417 
24  How.  425;  Squires'  Case,  12  Abb.  38) ;  senators  and  representatives  in  Con- 

gress,  at  certain  times  (Const  U.  S.  art.  1,  §  6 ;  2  Johns.  Cas.  222) ;  and  also  mem- 
ers  of  the  State  Legislature  (1  R  S.  154,  $$  6,  7,  8,  9) ;  and  aU  officers  of  either 
house  whilst  in  actual  attendance  upon  the  house  (id.  §  10) ;  electors,  on  day  of  an 
election  (1  R  S.  126,  §  4 ;  Laws  1842,  cb.  130,  §  2) ;  domestic  servants  of  a  public 
minister  (1  Opin.  Atty.-GenH,  26) ;  militia-men  on  parade  daja,  from  the  nsiDg 
to  the  setting  of  the  sun  (1  R  S.  808,  §  27)  ;  noncommissioned  officers,  seamen, 
and  mariners  enlisted  in  the  service  of  the  U.  8.  during  their  term  of  office, 
for  any  debt  or  contract  (Laws  U.  S.  vol.  8,  p.  97 ;  The  People  v.  OtunpbeUy  40 
N.  Y.  188) ;  parties  to  a  suit,  their  attorneys  and  witnesses,  in  coming  to,  at- 
tending upon,  and  returning  from  court  (2  Rol.  Abr.  272 ;  1  Mod.  R.  66 ; 
Barnes,  27, 878 ;  Peake  Ev.  198 ;  1  Camp.  229 ;  1 1  East,  489 ;  2  W.  Blac.  R 1118 ;  4 
Dallas,  887, 829 ;  6  Taunt.  368 ;  8  Eng.  Law  and  Eq.  R.  485 ;  29  id,  881 ;  1  H.  Bl. 
686 ;  8  B.  &  Aid.  252 ;  2  Marsh,  57  ;  8  Bmg.  166 ;  Netctm  v.  Constable,  1  Oale  &  D. 
408 ;  9  Dowl.  938) ;  or  anv  lawful  tribunal,  as  an  arbitration  (Spenoe  v.  Stuart, 
3  East,  89 ;  Sanfird  v.  Ohaee,  8  Cowen,  881) ;  or  commissioners  of  bankruptcy, 
or  to  give  deposition  before  a  magistrate,  under  an  order  of  the  court  (Arding 
V.  Floirer,  8  T.  R  534 ;  Walters  v.  Bees,  4  J.  B.  Moore,  34) ;  and  by  the  Re- 
vised Statutes  (2  R  S.  402,  §§  51,  52,  53,  54,  55),  ''  every  person  duly  and  in 
good  faith,  subpoenaed  as  a  witness  to  attend  anv  court,  officer,  commissioner 
or  referee,  or  summoned  to  attend  any  judge,  officer  or  commissioner,  in  any 
case  where  the  attendance  of  such  witness  may  be  enforced  by  attachment  or 
commitment,  shall  be  exonerated  from  arrest  in  any  civil  suit,  while  going 
to  the  place  where  he  shall  be  required  by  such  subpcena  to  attend,  while  re- 
maining at  such  place,  and  while  returning  therefrom ;"  and  provision  is  made 
for  the  discharge  of  persons  arrested  while  so  privileged,  and  declarinff  their 
arrest  absolutely  void,  and  for  the  means  of  exonerating  the  officer  ror  not 
making  the  arrest,  bv  an  affidavit  of  the  witness.  The  privilege  extends  to 
a  nonresident  (Aferrul  v.  George,  28  How.  831 ;  and  see  Seawr  v.  Bobinaon,  3 
Duer,  622) ;  does  not  extend  to  an  arrest  by  bail,  eemble  {Ex  parte  Lynt^  8 
Stark.  470).  It  is  a  personal  privilege,  and  may  be  waived  by  the  witness  by  will- 
ingly submitting  himself  to  the  custody  of  the  officer  [brown  y.  Getchell,  11 
Mass.  11,  14 ;  Oeyer  v.  Irtoin,  4  Dall.  107)  ;  or  by  putting  in  bail,  or  by  a  gen- 
eral appearance  {Steward  v.  HoiDo/rd,  15  Barb.  26 ;  Petrie  v.  Fittgerald,  1  Daly, 
401).  The  privilege  does  not  extend  to  a  witness  who  attends  voluntarily, 
without  a  subpoena  (Ewrderibrook^t  eaee,  8  Abb.  416 ;  Be  McNeil,  6  Mass  264), 
except  the  witness  be  from  a  foreign  state  or  country  {Nbrrie  v.  Beach,  2  Johns. 
294  ;  Sartford  v.  Ohaee,  8  Cow.  381 ;  Hophine  v.  Cotmm,  1  Wend.  292).  Where 
a  witness  attended  on  a  subpoena  before  a  referee,  and  was  examined,  his  ex- 
amination closed,  and  the  hearing  adjourned ;  on  the  adjournment  day,  the  wit- 
ness attended  without  any  subpoena,  but  at  the  request  of  one  of  the  counsel 
in  the  action^  to  befiirther  examined, — ^held,a  voluntary  attendance,  and  that 
he  was  not  privileged  {Bia/rdenibrooVe  ease,  8  ABb.  416) ;  where  a  defendLimt,  in  an 
action  pending,  went  to  the  court-house,  and  on  ascertaining  that  nothing 


§  178-]  NON-mPRISONMENT  ACT.  279 

would  be  done  in  Mb  case  that  day,  on  bis  return  home  stopped  at  bis  attorney's 
office  to  announce  that  fact, — ^heM  be  was  privileged  {SdUtanger  y.  Adler^  2  Rob. 
704).  A  person  brought  into  this  State  as  a  fugitive  from  justice  is  liable 
to  arrest  ( WxUiama  v.  BaeoTi^  10  Wend.  586).  A  person  under  arrest  on  a  jus- 
tice's warrant  is  privileged  {Loioe  v.  Humphreys^  0  Wend.  204) ;  where  a  de- 
fendant was  arrested  on  a  pretended  criminal  charge,  in  order  to  detain  bim 
until  he  could  be  arrested  in  a  civil  action,  on  his  being  so  arrested  the  court 
set  aside  the  order  of  arrest  (Benninghoff  v.  Oswdl,  87  How.  285).  A  person 
scqoitted  of  a  criminal  charge  has  a  reasonable  time  to  reach  home  oefore 
he  can  be  arrested  in  a  civil  action  {Lucas  v.  Albee,  1  Den.  666 ;  Gilpin  v.  Cohen, 
i  Law  Rep.  181,  Ex.)  As  to  the  privileges  of  attorneys  and  coimsel,  while 
ittendmg  court,  see  4  Wend.  204 ;  1  »(;.  82 ;  5  i^.  90 ;  4  Hill,  59 ;  18  Johns.  52). 
An  attorney  not  the  attorney  in  the  cause  is  not  privileged  from  arrest  while 
attending  with  his  client,  who  is  about  to  become  bail  {Janes  v.  Marshall,  40 
£ng.  Law  and  Eq.  R  421).  A  plaintiff  attending  before  an  arbitrator  is  priv- 
iie^  from  arrest  (Be  Mclnto^,  92  Eng.  Com.  Law  Rep.  1094).  As  to^nv- 
ilege  from  arrest  after  discharge  from  criminal  process.  Bee  Montague  v.  Marri- 
Wh,  36  Law  Jour.  C.  P.  24. 

a.  The  arrest  on  an  order  of  arrest  of  a  person  while  temporarily  exempt 
from  arrest  is  not  a  ground  for  vacating  the  order  of  arrest,  but  only  for  dis- 
charging the  defendant  out  of  custody  (HaH  v.  Kennedy,  15  Abb.  290 ;  14 
Abb.  482 ;  28  How.  417).  Therefore  it  is  not  a  ground  for  setting  aside  an 
order  of  arrest  that  the  party  had  been  previously  arrested  in  the  same  suit, 
and  on  the  same  process,  on  a  day  of  general  election.  The  exemption  expires 
with  the  day  of  election,  and  the  parties  afterward  stand  toward  each  other 
88  if  no  j^revious  arrest  had  been  made  {Pe6rie  v.  Fittgerald,  1  Daly,  401).  As 
to  the  pnvile^e  of  an  insane  person,  see  post,  in  note  to  section  179.  A  sher- 
iff is  not  privileged  from  arrest  {Mil  v.  Lott,  10  How.  46). 

h,  Kon-imprlionmeiit  act. — ^The  provisions  of  the  non-imprisonment 
act  are  still  in  force  {The  People  v.  CfBrien,  6  Abb.  N.  S.  68 ;  The  People  v. 
Ooodvin,  50  Barb.  562),  and  a  warrant  may  issue  in  all  cases  prescribed  by 
the  act  {Gregory  v.  Weiner,  1  Code  Rep.  N  8.  210;  Oorwin  v.  Predand,  6  N. 
T.  560 ;  LaAam  v.  Wextertelt,  26  Barb.  256 ;  Krauth  v.  Vud,  10  Abb.  189). 
An  assignee  of  a  judgment,  in  an  action  founded  on  fraud  and  misrepre- 
sentation, may  avail  himself  of  the  act  {Kbig  v.  Kirby,  28  Barb.  49).  The 
indebtedness  does  not  change  its  character  by  being  assigned  {id.;  see 
FretiA  v.  White,  5  Duer,  256). 

c  Arrest. — ^After  a  defendant  has  been  arrested  under  the  code  he  can- 
not be  arrested  for  the  same  cause  under  the  non-imprisonment  act  {Be  John- 
am,  7  Bob.  269.) 

d  Attaclinient.-^To  jpstify  the  issuing  of  an  attachment  under  section 
thirty-three  of  the  act,  an  affidavit  must  be  presented  to  the  officer  issuing 
such  attachment,  showing  a  demand  arising  upon  contract  and  the  amount  of 
SQch  demand,  that  no  warrant  can  issue,  and  that  defendant  resides  out  of  the 
county  {Morgan  v.  Souse,  36  How  326).  A  bond  by  the  plaintiff  with  one 
Borety  is  sufficient  on  issuing  an  attachment  under  this  act  {WiUiams  v.  Bar- 
nanum,  19  Abb.  69;  see  aivte,  p.  45  e,) 

e.  Warrant* — ^Tlie  remedy  given  by  this  act  was  in  lieu  of  a  remedy  taken 
away,  and  it  must  appear,  before  a.  warrant  is  granted  under  this  act,  that  the 
defendant  is  not  ana  cannot  be  arrested  in  the  action  on  mesne  process  {Be  John- 
urn,  7  Bob.  269). 

/.  IHseliaiY®* — ^Where  a  defendant  is  arrested  under  this  act,  on  a 
chuge  of  fraudulent  purchase  of  goods  on  credit,  and  the  charge  is  substanti- 
ated, and  he  committed  to  jail,  he  cannot  be  discharged  under  2  R.  S.  25  {The 
P»pU  V.  O'Brien,  5  Abb.  N.  S.  224 ;  54  Barb.  38).  To  entitle  him  to  a  dia- 
chuge,  he  must  make  an  assignment  for  the  benefit  of  the  prosecuting  credi- 
tor {Spear  v.  Warded,  1  N.  Y.  114). 

g.  Commitment. — A  commitment  under  this  act  need  not  specifv  what 
property,  money  and  rights  of  action  the  debtor  is  adjudged  to  have  fraudu- 
lently concealed  or  refused  to  apply  to  the  payment  of  the  judgment,  or  to 
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have  assigned  with  intent  to  defrand  his  craditora  {Tk$  People  t.  Kdlyj  7  Hob. 
592). 

a.  City  Judge.— Smtiey  the  City  Judge  of  New  Tofk  has  not  jurisdio- 
tion  of  proceedings  under  this  act  (Tne  People  t.  Ooodwin^  50  Barb.  563 ;  oon- 
tra,  The  People  y.  KeUp,  7  Rob.  502). 

5.  Aetlon  oommenoed.-'For  the  purpose  of  isssing  a  warrant  'nniler 
this  act,  the  action  is  sufficiently  commenced  by  lodging  »e  sammons  with 
the  sheriff  with  the  intent  that  it  should  be  seryed  {OrefforyY,  Weiner,  1  Code 
Bep.  N.  8.  210). 

e.  BTe  exeat. — ^The  superior  court  of  the  city  of  New  York  hold  thst  this 
writ  is  abolished  by  the  code  (Jokneon  y.  Joknetm^  16  Abb.  48 ;  25  How.  181 ; 

1  Rob.  642).  The  supreme  court  hold  that  it  is  not  abolished  (Fbrrett  y.  For- 
reit,  5  How.  125 ;  10  Barb.  48 ;  BtuhneU  y.  Buthneil,  7  How.  808 ;  15  Bsri). 
809;  Bo^en  y.  Huhigavi^  de.  R  B.  Oe.  ^  Barb.  589:  GImitan  y.  Cheer,  10 
Abb.  422 ;  NmOe  y.  NeeiOe,  22  How.  500 ;  Bteek  y.  BmUh,  54  Barb.  212). 
It  is  as  much  a  writ  of  right  aa  any  other  process  {Gf^ert  y.  CoU^  Hopk.  496; 
MUeheU  y.  Bunchy  2  Paige,  606).  It  may  be  applied  for  at  any  stage  of  the 
action,  e.  ^.,  pending  an  appeal  (Dunham  y.  Jactaon^  1  Paige,  620)  ;  before  de- 
cree (DenjUm  y.  Denton^  1  Johna  Ch.  441) ;  before  seryioe  of  tiie  smnmoDB 
(BuehneU  y.  BueKneO^  15  Barb.  899 ;  7  How.  889).  Formerly  it  iaaued  only  to 
enforce  equitable  demands  in  the  nature  of  debts  actually  due  (Fbrreet  y.  For- 
reti,  eupra);  and  would  not  be  granted  where  the  demand  was  purely  legal) 
nor  where  the  defendant  was  an  executor  or  administrator  not  shown  to  haye 
assets  in  his  hands  (Smedbuiy  y.  Mark^  6  Johna  Gh.  188) ;  nor  where  the 
amount  in  question  is  less  than  $100  {Palmer  y.  Bormiy  2  Edw.  Oh.  425) ;  nor 
after  the  defendant  has  obtained  a  discharge  from  imprisonment  (Aehwortkj, 
Wrigley,  1  Paige,  801) ;  nor  where  the  defendant  could  be  or  had  been  hdd  to 
bail  at  law  (Pratt  y.  Welh^  1  Barb.  425) ;  or  was  held  to  bail  for  the  same  cause 
in  another  court  {MUeheU  y.  Bunch,  2  Paige,  606) ;  nor  where  tiie  defendant 
could  not  be  arrested  under  the  act  for  imprisonment  for  debt  {Olsaeen  y.  Bubp^ 
Clarke,  551),  unless  it  was  a  cause  of  equitable  cognizance  {Brown  y.  Baffy  6 
Paige,  285),  or  unless  it  was  to  preyent  a  failure  of  justice  {Porter  y.  Spweer^ 

2  Johns.  Ch.  169).  It  may  issue  on  a  creditor's  bill  to  reach  equitable  assets 
{EUingwood  y.  Stevenaon,  4  Sandf  Ch.  866),  or  against  a  citizen  of  another 
State  or  country,  on  demands  arising  abroad  (Wo^teard  y.  SehaieeU,  8  Johna 
Ch.  412 ;  Gibert  y.  Colt,  Hopk.  406 ;  MitMU  y.  Bunek,  2  Paige,  606) ;  or 
against  a  foreign  administrator  or  executor  for  an  account  {Mcifamara  y. 
Dtoyer,  7  Paige,  289);  against  a  married  woman  {NemUsjj,  NewUe^  22  How. 
500) :  but  not  against  a  nonresident  coming  into  the  State  as  a  witness  {Liaom 
y.  Ely,  4  Edw.  Ch.  557 ;  MerriU  y.  Oeorge,  28  How.  381) ;  nor  on  a  demand 
against  a  yendor  for  specific  performance  {Cowdin  y.  Oram,  8  Edw.  Ch.  281), 
nor  on  a  demand  not  judicially  ascertained  on  a  penal  bond  by  a  surety  against 
his  principal  {Gibbe  y.  Mennard,  6  Pai^,  258 ;  2  Edw.  Ch.  482). 

a.  To  entitle  a  party  to  this  writ,  his  demand  must  be  satisfactorily  a8oe^ 
tained,  must  be  ^foeUwely  sworn  to,  except  the  amount,  which  may  be  on  IdUf, 
It  must  be  positttely  sworn  that  the  defendant  threatens  or  purposes  to  leaye 
the  State,  and  that  the  demand  will  thereby  be  lost  or  its  recoyery  endangered. 
A  statement  of  the  fears  of  the  applicant  is  not  sufficient.  Facta  must  be 
stated  to  enable  the  court  to  judge  if  the  case  be  one  in  which  it  is  proper  to 
issue  the  writ  (Fmreet  y.  Forre^,  5  How.  125 ;  10  Barb.  48 ;  BusknOl  y.  Btuh* 
nea,  7  How.  889 ;  15  Barb.  899 ;  Thome  y.  BaUey,  7  Johns.  Ch.  189 ;  and  sea 
Ordrorumx  y.  Belie,  2  Ch.  Sentinel,  69 ;  BenUm  y.  Benton^  1  Johns.  Ch.  441 ; 
MaUoeks  y.  Tremain,  8  Johns.  Ch.  75 ;  Woodward  y.  SehateeU^  id.  412). 

e.  Any  justice  of  the  supreme  court,  or  any  county  judge,  may  out  of  court 
allow  writs  of  ne  exeat  in  suits  and  proceedings  in  the  supreme  court,  accord* 
ing  to  the  course  and  practice  of  such  court  in  such  cases,  and  under  such  re^ 
ulations  as  shall  be  proyided  by  law,  or  by  the  rules  and  regulations  of  sadi 
court  not  inconsistent  with  law  (Laws  1847,  ch.  470, 1 18).  It  is  not  neces- 
sary, although  it  is  usual,  that  a  ne  exeat  riiould  be  by  writ;  it  may  be  by  o^ 
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der  enforced  by  attachment  fbr  contempt  The  granting  of  this  writ  is  entirely 
in  the  discretion  of  the  court,  and  is  granted  with  much  caution  (Pratt  y. 
WeOs,  1  Barb.  425). 

a,  ITie  court  determines  the  amount  ofbail,  and  the  sheriff  must  take  a  bond 
hr  that  som  without  any  addition  {Otbert  v.  Cdt^  Hopk.496;  and  see  MtNor 
iMfa  T.  Dwyer^  7  Paige,  289).  If  the  sheriflf  refuses  bail,  the  court  will  take  se- 
cority  and  exonerate  the  dierift  Time  may  be  ^iven  the  sheriff  to  produce 
the  defendant,  or  to  collect  on  the  bail  bond  mm  the  sureties  (Brayton  y. 
SniA,  6  PfUffe,  489).  Sureties  may,  by  statute,  surrender  their  principal  (i2s 
Wdf^  3  N.  T.  Legal  Obe.  888) ;  and  may  arrest  him  whereyer  tney  can  (td.) 
SaAle,  leaye  should  be  obtained  to  put  the  bond  in  suit,  but  the  objection 
that  no  leaye  to  sue  was  obtained  may  be  waiyed  {EarrU  y.  Hxvrd/y^  3  EQll,  898). 
is  to  bail  on  ne  &xeaty  see  laws  1945,  p.  251 ;  and  1  Barb.  Oh.  Pr.  647. 

(.  It  is  of  course  to  discharge  a  n$  exeat  on  defendant's  giying  security  {Mg^ 
Samara  y.  Dwyer^  7  Paige,  289;  MteheU  y.  Bunchy  2  id,  606). 

€L  The  defendant  may  moye  to  discharge  the  writ  without  security  at  any 
time  before  giying  security,  and  he  may,  by  leaye  of  the  court,  giye  security 
without  prejudice  to  his  right  so  to  moye  (Jm^  y.  BiU,  7  Paige^  95).  But  he 
eannot  moye  while  he  is  in  contempt  for  ^sobeyins  an  injunction  (Shane  y. 
Van  Han,  Clarke,  22).  On  motion  to  discharffe,  defendant  may  deny  or  ez- 
piiin  the affidayits  on  which  the  writ  issued  (Oowdin  y.  Oram^  8  Edw.  Ch. 
881),  and  may  read  his  answer  in  the  action  (Q^>ert  y.  Colty  Hopk.  496 ;  Thome 
y.  Sakey,  7  Johns.  Ch.  189). 


§  179.  (Am'd  1849, 1861, 1868.)  Arresty  in  what  oases. 
The  defendant  may  be  arrested,  as  hereinafter  prescribed,  in 
the  following  cases : 

1.  In  an  action  for  the  recovery  of  damages,  on  a  canse  of  action 
not  arising  out  of  contract,  where  the  defendant  is  not  a  resident 
of  the  State,  or  is  abont  to  remove  therefrom,  or  where  the  action 
18  for  an  injury  to  person  or  character,  or  for  injuring  or  for  wrong- 
fully taking,  detaining,  or  converting  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to  marry, 
or  for  money  received,  or  property  embezzled  or  fraudulently  mis- 
applied, by  a  public  oflScer  or  by  an  attorney,  solicitor,  or  counsel- 
lor, or  by  an  officer  or  agent  of  a  corporation,  or  banking  associa- 
tion, in  the  course  of  his  employment  as  such,  or  by  any  factor, 
agent,  broker,  or  other  persou  in  a  fiduciary  capacity,  or  for  any 
misconduct  or  neglect  in  office  or  in  a  professional  employment. 

3.  In  an  action  to  recover  the  possession  of  personal  property 
mijustly  detained,  where  the  property,  or  any  part  thereof,  has  been 
concealed,  removed  or  disposed  of,  so  that  it  cannot  be  found  or 
taken  by  the  sheriff,  and  with  the  intent  that  it  should  not  be  so 
found,  or  taken,  or  with  the  intent  to  deprive  the  plaintiff  of  the 
benefit  thereof* 

4.  When  the  defendant  has  been  guilty  of  a  fraud,  in  contract- 
ing the  debt  or  incurring  the  obligation  for  which  the  action  is 
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brought,  or  in  concealing  or  disposing  of  the  property  for  the  tak- 
ing, detention,  or  conversion  of  which  the  action  is  brought,  or 
when  the  action  is  brought  to  recover  damages  for  fraud  or  deceit. 

5.  When  the  defendant  has  removed  or  disposed  of  his  property, 
or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  shall  be  arrested  in  any  action,  except  for  a  will- 
ful injury  to  person,  character,  or  property. 

OeMral  note, 

a.  The  catises  of  arrest  enumerated  in  subdivisions  1,  2,  and  4,  must,  of 
necessity,  exist  at  the  time  of  the  commencement  of  the  action.  Those  in 
sabdivision  5  may  exist  at  the  commencement  of  the  suit ;  but  if  they  occur 
after  the  action  is  commenced,  the  plaintiff  has  ample  remedy  under  the  law 
of  1881  to  abolish  imprisonment  for  debt  {Cormn  v.  Fredandy  6  How.  241). 

h.  In  cases  arising  under  the  4th  and  6th  subdivisions,  if  the  plaintiff  wish 
to  obtain  the  benefit  of  the  execution  against  the  person  provided  for  in  sec- 
tion 288.  he  must  set  up  the  fraud  at  the  commencement  of  the  suit,  or,  at 
least,  berore  judgment,  and  cause  the  defendant  to  be  arrested  (Lee  v.  EUa$^ 
1  Code  Rep  N.  S.  117,  and  see  |  288). 

c.  Waiver, — ^A  plaintiff  who  has  resorted  to  a  provisional  remedy— «^ 
rest — ^waives  it  by  umting  in  his  complaint  causes  of  action  to  some  of  which 
the  provisional  remedy  does  not  extend.  Thus,  where  at  the  commencement 
of  the  action  the  defendant  was  arrested  on  an  affidavit  charging  the  receipt 
of  moneys  in  a  fiduciarv  capacity,  the  complaint,  subsequently  served,  united 
with  a  cause  of  action  for  moneys  received  in  a  fiduciary  capacity,  a  cause  of 
action  on  contract  for  which  the  defendant  was  not  liable  to  arrest, — ^held  that 
the  defendant  was  entitled  to  discharge  from  the  arrest,  evai  after  bail  given 
{I/mbert  v.  Bnaw^  9  Abb,  92 ;  17  How.  517).  If  in  such  a  case  a  plaintiff 
would  resort  to  the  provisional  remedy,  he  must  bring  separate  actions  {jd, ; 
and  see  McOowm  v.  Payn,  82  Barb.  88). 

d.  Election  of  remedy. — The  plaintiff  has  his  election  to  proceed 
({  206)  to  recover  possession  of  property,  or  to  recover  damages  for  the  tak- 
ing or  detention ;  and  having  made  his  election,  he  must  abide  by  it  He 
cannot  have  the  defendant  arrested  and  have  a  delivery  of  the  property  too, 
pending  the  litigation  {Chappdly.  Skinner^  6  How.  888).  The  plaintiff  may 
pursue  the  proceedings  pointed  out  in  chapter  2,  title  7 ;  and  if  the  property 
cannot  be  found,  and  the  case  is  within  this  subdivision,  have  the  defendant 
arrested;  but  in  that  case  he  cannot  afterwards  obtain  the  possession  of  the 
property  pending  the  action  {id,)  But  where  plaintiff  institutes  a  proceeding 
K)r  claim  and  delivery  of  property,  and  obtains  a  portion  of  the  property,  he 
does  not  waive  his  right  to  an  order  of  arrest  for  the  residue  (TVio^v. 
Veedeir^  85  How.  210 ;  cmd  50  Barb.  70).  The  creditor  may  affirm  a  contract 
as  to  part,  and  sue  for  fraud  as  to  the  residue  {Zinn  v.  Butterman^  2  Abb.  N. 
8.  261). 

e.  Although  a  debt  was  iraudulently  contracted,  or  an  obligation  fraudu- 
lently incurred,  by  a  defendant,  yet,  if  subsequently  thereto  the  plaintiff^  with 
frill  knowledge  of  the  fraud,  settles  the  original  debt  or  obligation,  and  enteis 
into  a  new  contract  with  the  defendant,  upon  different  terms  and  upon  addi- 
tional consideration, — in  an  action  upon  the  new  contract,  the  defendant  can- 
not be  held  to  bail  merely  because  the  original  debt  or  obligation  was 
fraudulently  contracted  or  incurred.  In  such  a  case,  if  the  debt,  for  the  re- 
covery of  which  the  action  is  brought,  was  not  fraudulently  contracted,  the 
defendant  cannot  be  held  to  bail  Q£ereh(mt£  B^k  of  New  Eaten  v.  DmghJt^  18 
How.  866 ;  Alliance  Ins.  Co.  v.  CleoMland,  14  id.  408). 

/.  Recovery  of  judgment  in  another  State  for  goods  sold  is  no  bar  to  an 
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action  for  deceit  in  procaring  the  credit  given  on  such  sale,  or  for  fraudalent 
representations  nutde  to  indace  the  yendor  to  sell  the  goods.  The  defendant 
may  be  held  to  bail  in  sach  a  case.  In  an  action  upon  such  a  judgment  an 
order  of  arrest  may  be  made,  on  the  ground  that  the  defendant  was  guilty  of 
fraud  in  contracting  the  debt  or  incurring  the  obligation  for  which  the  action 
is  brought  {Wanger  y.  De  Bauniy  1  E.  D.  Smith,  261 ;  and  see  Arthurton  y. 
DaUeify  30  How.  811 ;  see  coTUra,  Ghodrich  y.  Bmha/r^  17  Barb.  644 ;  MaUoryY. 
XtftMsft,  23  How.  507).  The  issuing  of  an  extent  does  not  change  the  charac- 
ter of  the  debt  {Ped  y.  Elliott,  16  How.  485 ;  7  Abb.  488 ;  28  Barb.  200). 
Becoyery  of  a  judgment,  in  a  court  of  this  State,  merges  the  original  causes 
of  action  {McButt  y.  Slrseh^  4  Abb.  441).  The  acceptance  of  the  debtors* 
draft,  which  is  dishonored,  does  not  preyent  the  creditor  proceeding  on  the 
original  transaction,  and  obtaining  an  order  of  arrest  {Harding  y.  Shannon, 
20  How.  25 ;  see  Murphy  y.  Fernanda,  10  Bosw.  665 ;  Hancock  y.  Pdlmer,  17 
Abb  835 ;  HfeUon  y.  Blanchfldd,  54  Barb.  680 ;  Shipman  y.  Shafer,  14  Abb. 
449;  PMa^  y.  Mather,  12  Abb.  486 ;  AlUanee  Ins.  Oo.  y.  OUcmdand.  14  How. 
408). 

0.  Partners. — One  partner  cannot  arrest  his  copartner  for  receiying  and 
couTerting  more  than  his  share  of  partnership  funds  {Smith  y.  BmaU,  54  Barb. 
223 ;  Gary  y.  Williams,  1  Doer,  667). 

h.  In  an  action  against  partners  to  recoyer  a  debt  of  the  copartnership, 
in  contracting  which  some  of  the  partners  were  guilty  of  a  fraud,  only  the 
partners  guil^  of  the  fraud,  or  who  knowingly  ratify  it,  are  liable  to  arrest 
{ClMn  y.  Frimk^  8  Abb.  412 ;  Sanover  Co.  y.  Sheldon,  0  Abb.  240 ;  Wetmore 
T.  Arie,  id,  58,  note ;  contra,  see  Totensend  y.  Bogart,  11  Abb.  855 ;  Ooman  y. 
AUen,  21  How.  114 ;  Shaap  y.  Mayor  of  K  F.  40  Barb.  247 ;  Be  Lawrence,  23 
Law  Jour.  K.  8.  Ch.  79 ;  BuU  y.  MMss,  9  Abb.  58). 

c.  Joint  debtors. — ^A  deceit  practiced  by  one  of  several  joint  debtors 
in  inducing  the  creditor  to  accept  his  check,  post-dated,  and  indorsed  by  the 
others,  is  not  a  ground  for  authorizing  his  arrest  in  an  action  on  the  check 
against  both  (Fbo^rt^y.  Valeatine,  19  Abb.  93). 

d,  C!ontraet. — ^No  order  of  arrest  should  be  granted  in  an  action  on 
contract  where  the  material  allegations  in  the  complaint  are  inconsistent 
with  those  in  the  affidavits  on  which  the  order  is  sought  to  be  obtained 
(Widtes  y.  Harmon,  12  Abb.  476 ;  21  How.  462).  Circumstances  which  will 
mitigate  the  damages  in  the  action  for  breach  of  promise  of  marriage,  may 
lessen  the  amount  of  bail  required,  but  not  necessarily  prevent  an  order  of 
arrest  {Kakn  y.  Freytag,  2  Rob.  678). 

€.  Tort. — ^Before  the  code,  to  hold  a  defendant  to  bail,  where  an  order 
was  necessary,  something  more  had  to  be  stated  than  a  cause  of  action 
{Brooks  y.  McLeHan,  1  Barb.  627) ;  and  now  in  the  superior  court  and  com- 
mon pleaa,  New  York,  an  order  of  arrest  is  not  granted,  unless  the  defendant 
is  a  nonresident,  or  transient  person,  or  there  is  danger  that  he  will  abscond, 
nor  unless  in  extreme  or  exceptional  cases  {Davis  y.  Scott,  15  Abb.  127 ;  Butts 
y.  BitmeU,  6  Abb.  N.  8.  302).  The  granting  or  refusing  the  order  is  in  the 
sound  discretion  of  the  judge  {Knickerbocker  Ins.  Co.  y.  JEcdesine,  6  Abb.  N.  8. 
9).  In  the  supreme  court,  ordinarily,  an  order  of  arrest  issues  of  course  on 
the  applicant  showing  a  case  within  the  terms  of  the  code. 

/.  Two  arrests. — A  defendant  should  not  be  twice  arrested  for  the 
same  cause  of  action,  although  the  farm  of  the  action  may  be  changed 
{Wright  y.  Bitterman,  4  Bob.  704).  But  where  the  defendant  had  been 
arrested  in  a  United  States  court,  and  was  afterwards  arrested  by  order  in  a 
court  of  this  State,  the  court  refused  to  set  aside  the  order  of  arrest  on  that 

Sound  {LorUlard  Ins.  Co.  v.  Meshural,  7  Rob.  810  ;  see  Hernandez  y.  Camo- 
i,  10  How.  483 ;  4  Duer,  642 ;  and  see  Ifonimprisonment  act,  ante,  and  Per- 
sons privileged  from  arrest,  ante,  and  The  People  y.  Kelly,  1  Abb.  N.  8.  432). 
Although  a  person  cannot  be  arrested  more  than  once  by  process  out  of  dif- 
ferent courts  in  the  same  State  for  the  same  cause,  the  rule  does  not  apply 
where  the  first  process  is  absolutely  wid  {Schadle  v.  Chase,  16  How.  413). 
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a.  Where  a  party  has  been  once  held  to  bail  and  discharged  for  insuffi- 
ciency in  the  affidavits,  he  should  not  be  again  arrested  in  the  same  action 
(Enoch  y.  Enui,  21  How.  06). 

h.  InsanUy. — ^At  common  law  a  defendant  cannot  be  discharged  from 
arrest  in  a  civil  salt  on  the  ground  that  he  was  insane  at  the  time  of  his  ar- 
rest, or  became  so  shortly  afterward  (Iforth  t.  Vemey^  4  D.  &  E.  121 ;  KemM 
V.  Norman,  2  ib,  801 ;  Steel  y.  AUen,  2  ib.  862).  But,  by  statute,  if  a  peRon, 
imprisoned  on  ciyil  process,  become  insane,  "  the  judge  may  dischaige  him 
from  imprisonment,  and  order  him  into  safe  custody^  and  to  be  sent  to  the 
asylum."    He  may  be  arrested  again  when  of  sound  mmd.    The  judge  has  no 

Sower  to  discharge  the  insane  prisoner,  except  for  the  purpose  of  sending 
im  to  the  asylum  (Bush  y.  Pettibone,  5  Barb.  278). 
e.  Stay  of  proceedings* — An  order  staying  the  plaintiff's  proceed- 
ings has  reference  to  the  ordinary  proceedings,  but  does  not  prohibit  him 
from  obtaining  an  order  of  arrest  {Lapeoue  y.  HaH,  0  How.  541). 

d.  Resident. — ^In  Burrell's  Law  Dictionaiy,  Bendent  is  defined :  "^  One 
who  has  a  seat  or  settlement  in  a  place ;  one  who  dwells,  abides  or  lies  in  a 

Slace.  An  inhabitant  (20  Johns.  208 ;  8  Wend  184, 140) ;  one  who  reddes  or 
wells  in  a  place  for  some  time  (  Wdtder)!^  In  BooeeteU  y.  KeUogg  (20  Johns. 
210),  Woodworth,  J.^  says:  A  person  resident  is  defined  to  be  ^*one  dwelling 
or  haying  his  abode  m  any  place,"  an  inhabitant,  *'  one  that  resides  in  a  place." 
In  the  matter  of  Fitagerald  (2  Caines,  817),  it  was  decided  that  a  person  that 
came  into  this  State  on  a  commercial  adyenture,  without  any  intent  of  settling 
here,  was  not  a  resident.  In  the  matter  of  Thompeon  (1  Wend.  48),  the  oomt 
held,  that  residing  abroad,  engaged  in  business  for  a  time,  whedier  perma- 
nently or  temporarily,  was  a  *'  residing  out  of  the  State."  In  The  matter  of 
Wrigleu^  4  Wend.  602 ;  8  ib,  184),  it  was  held  that  a  person  remaining  tempo- 
rarily for  a  month  in  the  cities  of  New  York  and  Brooklyn,  intending  to  com- 
mence business  in  Canada,  was  not  an  inhabitant  or  resident  In  ti^iA  y .  Brw 
Un  (10  Wend.  11),  Nelson,  Gh.  J.,  sajrs :  ^^  There  must  be  a  settled,  fixed  ahode, 
an  intention  to  remain  pnermanently,  at  least  for  a  time,  for  business  or  other 
purposes,  to  constitute  a  residence  "  In  Thomdihe  y.  Oity  of  Botton  (1  Met 
245),  Shaw,  Ch.  J.,  says :  *^The  questions  of  residence,  inhabitancy,  or  domicil, 
although  not  in  aU  respects  precisely  the  same,  they  are  nearly  so,  aiKl  depend 
much  on  the  same  eyidence."  In  OadwaUader  y.  EoweU  (8  Harrison's  Rep.  144), 
Dayton,  J.,  says :  *^  The  word  residence  (fixed  residence,  I  mean)  is  general^f 
used  as  tantamount  to  domicil,  though  I  am  not  prepared  to  say  they  are,  in 
all  respects,  conyertible  terms  ^'  In  Crawford  y.  wUion  (4  Barb.  506),  it  was 
held  that  the  words  legal  residence  and  domicil  are  conyertible  terms. 

e.  A  person,  form^y  a  resident  of  another  State  (Indiana),  had  witii  his 
family  remoyed  to  this  State,  and  was  staying  with  a  relatiye,  whfle  looking 
for  an  opportunity  to  enga^  in  business,  and  whether  he  should  finally  settie 
in  this  State,  was  undetermined, — held  that  he  was  a  nonresident  of  this  State 
(Burrows  y.  MUier,  4  How.  840). 

/.  A  person,  an  emigrant,  haying  left  his  natiye  land  with  no  intention  to 
return,  and  who  is  Hying  in  this  State  without  any  determination  to  reside 
elsewhere,  is  a  resident  or  this  State  (Heidenbaeh  y.  Sehland,  10  How.  477). 

g.  A  person  may  be  a  nonresident  while  his  domieU  continues  within  the 
State.  Actual  nonresidence,  without  regard  to  the  domicil  of  the  debtor,  is 
what  is  contemplated  by  the  statute.  A  debtor  detained  abroad,  in  attendance 
to  business,  three  years  and  upwards,  though  keeping  up  a  house  in  New 
York,  as  he  had  (^one  for  many  years  before,  is  a  nonresident  (Biaggart  r, 
Morgan,  5  N.  Y.  422 ;  BiareU  y.  JeioeU,  2  Rob.  701 ;  see  Shedden  y.  Fainck,  28 
Eng.  L.  and  Eg  R  64). 

A.  Where  defendant,  a  merchant  doing  business  in  this  State,  where  he 
owned  real  estate,  and  where  he  and  his  family  resided  in  September,  1864, 
took  from  his  store  a  large  portion  of  the  goods  and  went  to  Wisconsin,  with 
the  expectation  of  disposing  of  them  more  readily,  for  cash,  to  pay  his  debts, 
and  if  the  trade  proyed  to  be  good  to  continue  his  trade  there  in  charge  of  a 
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clerk,  and  to  return  bimgelf  and  oontinne  his  business  in  this  State,  retaining 
ia  the  mean  time  his  store  and  business  in  this  State  in  charge  of  a  clerk, 
where  his  &mi]y  remained,  intending,  as  he  wrote  to  his  creditors,  to  return 
in  the  spring  of  1855,  but  did  not  actually  return  until  July,  1855, — ^held  that 
defenduit  was  a  resident  of  this  State  on  the  d9th  of  June,  1855  {Hurlbut  y. 
Bede^,  11  How.  507 ;  2  Abb.  188). 

0.  A  person  who  carries  on,  within  the  city  of  New  York,  a  regular  busi- 
ness, and  who,  in  the  course  of  his  occupation,  spends  his  time  during  the 
regular  business  hours  of  the  business  days  of  the  week  in  the  city,  keeping 
his  hank  account  there,  and  there  in  good  faith  conducting  all  Ms  busmess 
transactions,  is  not  a  nonresident  within  the  meaning  of  the  attachment 
laws :  although  his  family  reside  in  another  State,  and  he  himself  spends  his 
Sundays,  or  eren  all  his  nights,  with  them  {Toumer  y.  Churchy  2  Abb.  299). 
That  case  was  decided  at  a  general  term  of  the  supreme  court  in  the  first  dis- 
trict The  superior  court  held  otherwise,  and  that  a  defendant  haying  all 
his  business  property,  business  capital,  and  his  bank  account  in  New  York, 
where  he  was  engaged  in  business,  and  where  he  spent  on  an  ayerage  eight 
hoars  of  eyery  busmess  da^,  but  for  reasons  of  conyenience  and  economy 
merely,  maintained  his  family  in  New  Jersey,  and  spent  with  them  there  his 
nights  and  Sundays,  was  *^  not  a  resident  of  the  State  of  New  York  "  {Barry 
T.  Bodkocer^  6  Abb.  874 ;  and  to  the  like  effect  (Chaine  y.  WiUon,  1  Bosw.  678 ; 
8  AbhL  78 ;  Baehe  y.  Lawrence,  17  How.  554 ;  Lee  y.  Stanley^  9  How.  272) ;  and 
the  supreme  court  haye  probably  modified  their  yiews  as  expressed  by  the 
cases  of  Surlbut  y.  Seeiey  and  Toumer  y.  Church,  supra.  See  Oreaton  y. 
Morgan,  8  Abb.  64.  In  that  case  it  appeared  that  Uie  defendant  had  a  place 
of  business  in  New  York,  but  boarded  in  New  Jersey,  and  had  a  place 
of  hudneas  there,  and  had  stated  that  to  be  his  place  of  residence,  and  was 
seldom  at  his  place  of  business  in  New  York, — held,  that  he  was  a  resident  of 
New  Jersey. 

b.  Residence  is  the  place  of  a  man^s  fixed  habitation,  where  his  political 
rights  are  to  be  exercised,  and  where  he  is  liable  to  taxation  {Houghton  y. 
Autt,  16  How.  77).  Residence  depends  on  intention  {TTis  People  y.  Peralta, 
4  CaL  R 175 ;  Vuher  y.  Yuher,  12  Barb.  640 ;  and  see  Bprague  y.  Mmghton,  2 
Bcanunon,  418 ;  Powers  y.  Byrant^  7  Porter  Ala.  R.  15 ;  leham  y.  Oittbons,  1 
Brad.  Sur.  Rep.  70 ;  U,  8,  y.  The  Penelope,  2  Peters,  450 ;  Eegeman  y.  Fox,  81 
Barb.  475 ;  LarrenmUe  y.  Andereon,  17  Jurist,  511 ;  Beg,  y.  Norwood,  2  Law 
Bep.  Q.  B.  457). 

c  Enlistment  in  theyolunteer  army  of  the  United  States,  and  absence  from 
the  State  on  such  seryice,  do  not  render  a  debtor  a  nonresident  {Tibbitts  y. 
Towneend,  15  Abb.  221).  The  residence  of  a  seaman,  if  married,  is  where  his 
&mily  dwells,  or  if  unmarried,  the  place  where  his  domicil  was  fixed  when 
he  first  went  to  sea  {Be  BeoU,  1  Daly,  584,  and  see  Be  Edwley,  1  Daly,  581). 

Note  to  subdivieion  1. 

d.  Injury  to  penon* — ^An  action  for  crim.  eon,  is  an  "  injury  to  the  per- 
son,'* within  this  subdiyision  {DekmuUer  y.  Buseel^  4  How.  284 ;  Straus  y. 
Sdiwartwadden,  4  Bosw.  627) ;  and  so  is  an  action  for  seduction  {Taylor  y. 
Itofik,  8  Code  Rep.  9).  An  application  for  a  diyorce  on  the  ground  of  adul- 
tery is  not,  but  an  application  for  a  limited  diyorce  on  thie  ground  of  cruel  and 
inhuman,  treatment  is  {M^IfUothT.  M^Intoth,  12  How.  289).  In  an  action  for  a 
willful  injury  to  plaintiff's  property,  and  for  wrongfully  depriving  her  of  the 
use  of  certauLparts  thereof^  the  defendant  is  liable  to  arrest  {Mver  y.  Niver, 
48  Bari).  411 ;  and  see  Pereon  y.  Civer,  29  How.  482 ;  Jananique  y.  De  Luc,  1 
Abb.  N.  S.  419). 

e,  CoiiTertliiff  propertjr. — In  an  action  against  an.inkeeper  to  recover 
the  value  of  goods  of  a  guest  lost  in  his  house,  the  defendant  is  not  liable  to 
amst  {People  y.  WUleU,  26  Barb.  78 ;  6  Abb.  87 ;  15  How.  210).  Unless  he 
he  a  nonresident  or  about  to  remove  from  the  State  (id), 

.  ,^  /.A  defendant  may  be  arrested  for  the  unlawftil  conversion  of  property 
in  a  foreign  country,  where  the  property  is  brought  into  this  State  {Maaon  v. 
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Bruno^  21  How.  112 ;  and  see  y^em  J2  'imy  y.  Carpentier.  13  How.  222 ;  8  Abb. 
259). 

a,  BTot  on  contract* — An  action  for  falsely  and  frandently  represent- 
ing to  plaintiflT  the  means  and  pecnniary  ability  of  a  third  person,  whereby 
the  plaintiff  was  induced  to  sell  and  deliver  to  the  latter  goods  on  credit,  is 
within  subdivision  1,  and  the  defendant  cannot  be  held  to  bail  unless  it  be 
shown  that  he  is  a  nonresident,  or  is  about  to  dep&rt  from  this  State  {Smith 
T.  CorUere,  8  Bosw.  684 ;  Sherman  t.  Brantley,  7  Kob.  66)  ;  but  an  action  for 
obtaining  goods  on  credit  by  means  of  false  representations  is  within  sub- 
division 4,  and  in  such  an  action  no  proof  of  nonresidence  or  intent  to  de- 
part is  necessary  (Eadett  v.  GiU,  4  Rob.  627 ;  16  Abb.  868). 

Ifote  to  iubditintm  2. 

h,  Fidnclaiy  capacity. — ^The  construction  of  thissubdivlBion  is,  that 
a  defendant  may  be  arrested  in  an  action  f&r  money  reeeited^  where  he  is  a 
factor,  attorney,  agent,  &c,  or  other  person  m  a  fiduciary  capacity,  and  that 
the  same  designated  persons  may  be  arrested  for  proper^  embezzled  or 
fraudulently  misapplied  by  them.  There  are  two  cases  for  the  arrest,  and 
the  enumerated  persons  may  be  arrested  in  eitlier  of  them.  In  one  class,  the 
order  of  arrest  may  be  made  M^onfacU  which  may  be  entirely  independent  of 
the  cause  of  action^  which  are  to  be  stated  in  affidavits,  and  need  not  be  stated 
in  the  complaint,  and  where  the  arrest  may  take  place  after  the  cause  has 
actually  been  tried.  In  the  other  class,  where  a  defendant  is  sought  to  be 
arrested  as  an  agent  for  receiving  money,  the  ground  of  action  and  the  ground 
of  arrest  are  identical.  If  the  cause  of  action  is  shown  to  be  unfounded,  the 
cause  of  arrest  must  fail.  If  the  affidavits  destroy  the  allegation  of  a  fiduciary 
character,  the  arrest  cannot  be  sustained ;  although  that  will  not  terminate 
the  suit  {Bepublie  of  Mexico  v.  Arremifois,  11  How.  1-676). 

a  For  damages  sustained  by  a  stockholder  from  fraudulent  acts  of  direct- 
ors and  officers  of  a  company,  an  action  may  be  sustained  by  the  stockholder 
against  the  officers  and  directors,  and  the  defendant  may  be  airested  {CrwA 
V.  Jewett^  12  How.  19).  A  defendant  may  be  arrested  in  an  action  for  monej 
received,  or  property  embezzled  or  fraudulently  misapplied  as  an  agent  of 
the  plaintiffs,  or  while  he  was  acting  for  the  plaintiffs  m  a  fiduciary  capacity, 
such  as  a  peddler  of  goods  for  the  plaintifb.  It  is  immaterial  whether  the 
facts  authorizing  the  arrest  are  or  are  not  inserted  in  the  complaint,  or  wheth- 
er the  action  is  brought  on  the  contract  for  not  accounting  for  and  paying 
over  the  goods  and  money  to  the  plaintiff  or  in  tort  for  the  eowcersicn  of  the 
goods  and  money  {Bidder  v.  WhiUoek,  12  How.  209). 

d.  One  who  receives  money  from  another  to  pay  directly  to  a  third  party, 
and  qmits  to  do  so,  may  be  arrested,  as  well  because  he  received  the  money  as 
agent,  as  because  of  his  fiduciary  character  {Bvrhans  v.  Coey^  ^  Sand.  707). 
Where  the  defendant  received  as  agent  or  attorney  of  plaintiff  a  specific  sum 
for  a  specific  purpose,  and  whUe  the  money  was  in  defendant's  hands,  not  ap- 
plied to  such  purpose,  the  plaintiff  demanded  its  return  to  him,  defendant  re- 
fused to  return  it,  in  the  hma  fide  but  erroneous  belief  that  he  could  not,  in 
justice  to  a  third  person,  do  so, — ^held  he  was  liable  to  arrest  (Sthadley,  Chase^ 
16  How.  414 ;  and  see  EaU  v.  McMdhon,  10  Abb.  819 ;  Orou  t.  Oraees,  19 
Abb.  95). 

e.  A  factor  who  receives  money  to  be  invested  in  goods,  with  the  condition 
that  it  shall  not  be  employed  for  any  other  purpose,  acts  in  a  "  fiduciary  capac- 
ity "  {NdtHe  V.  Preseott,  4  E.  D.  Smith,  189 ;  Dubois  v.  Thompson,  26  How.  417). 
All  agent  employed  to  collect  moneys  for  his  principal  is  liable  to  arrest 
where  he  appropriates  such  moneys  to  his  own  use.  In  such  a  case,  the  agent 
assumes  a  special  trust,  and  acts  in  a  ^^ fiduciary  capacity  ^^  (StoU  v.  King,  8 
How.  298 ;  Shadder  v.  Shields,  17  How.  420 ;  OsteU  v.  Brougli,  24  How.  274}. 
Where  defendant  contracted  wilh  plaintiflb  in  writing,  to  receive  a  lot  of  fruit 
trees  from  them,  to  be  delivered  to  different  purchasers  thereof  from  the  plaint- 
ifib,  and  the  defendant  was  to  and  did  receive  payment  therefor  on  deliverji 
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and  afterwards  alleged  that  he  lost  the  money  by  theft  or  accident, — ^held  he 
was  an  agent,  in  a  fiduciary  capacity,  and  was  liable  to  arrest  on  the  plaintiffs 
allegation  that  he  embezzled  the  money,  and  that  it  was  not  proper  on  a  mo- 
tioa  to  Tacate  the  order  of  arrest  to  try  whether  he  embezded  or  lost  the 
money  {Frott  ▼.  MeGargw,  14  How.  181). 

&  An  auctioneer  who  receires  goods  for  sale,  under  an  agreement  that  he  is 
to  leodTe  aU  oyer  a  certain  amount  of  the  proceeds  for  his  compensation,  is 
liable  to  be  arrested  for  a  failure  to  pay  on  demand  the  amount  of  the  pro- 
ceeds (OUbrooh  y.  Hmer,  6  How.  86 ;  Ba/rrett  y.  Graeie,  84  Barb.  20). 

h.  An  attorney  sued  for  not  pajring  oyer  monej  collected  for  his  client  is 
liable  to  imprisonment,  such  suit  being  an  action  for  misconduct  in  a  profes- 
rional  employment  (Stage  y.  Stevens^  1  Denio,  267).  Where  an  attorney  re- 
sidinff  and  practicing  in  another  State,  receiyes  money  upon  demands  left  with 
him  K>r  collection  in  that  State,  which  he  omits  or  refuses  to  pay  oyer,  he  is 
liable  to  arrest  here,  in  an  action  brought  to  recoyer  such  money  (Tales  y. 
Sodffett,  8  How.  27^.  In  such  a  case  the  money  is  receiyed  by  the  defendant 
as  an  attorney,  in  the  course  of  his  employment  as  such.  The  action  was 
founded,  not  so  much  upon  a  breach  of  contract,  as  the  yiolation  of  professional 
duty  («.) 

e.  Where  plaintiff  had  employed  defendant  to  sell  goods  as  his  agent,  and 
the  defendant  was  to  render  an  account  and  pay  oyer  the  proceeds  weekly,  on 
the  defendant's  failure  to  pay  oyer  such  proceeds,  he  became  liable  to  be  ar- 
rested in  an  action  to  recoyer  the  amount  of  such  proceeds  (Thtmer  y.  Thom/p- 
tm,  2  Abb.  444 ;  and  see  Bolomon  y.  Waas,  2  Hilton,  188 ;  BoMrrett  y.  QracUy 
84  Barb.  20). 

d.  The  defendant,  a  banker ;  the  plaintifb  in  Noyember,  1855,  employed  him 
to  act  as  their  banker,  receiye  their  deposits,  collect  their  bQls,  and  credit  them 
the  amount,  allowing  him  to  use  the  money,  he  agreeing  to  pay  interest  there- 
on, and  also  to  pay  tiie  plaintiffs'  drafte.  While  this  arrangement  continued 
in  force,  and  on  13th  August,  1857,  plaintifb  remitted  to  deundant  a  draft  for 
14,000,  payable  25th,  to  be  collected  and  placed  to  plaintifib'  credit.  Defend- 
ant receiyed  the  draft  on  the  17th  and  collected  it  on  the  25th.  On  the  24th, 
defendant  knew  he  was  insolyent,  and  on  the  25th  suspended.  On  motion  to 
discharge  an  order  for  the  defendant's  arrest,  it  was  held  he  did  not  receiye 
the  money  in  a  ^*  fiduciary  capacity,"  nor  did  he  *^  wron^^fuUy ''  conyert  the 
money;  nor  was  he  guilty  of  any  finaud;  nor  of  any  firaud  m  incurring  the  ob- 
ligation to  pay  the  ^000  so  collected  (Basting  y.  Thompson^  15  How.  97). 

e.  Commission  merchants  who  sell  goods  for  their  consignors,  and  guaran- 
tee the  payment  of  the  price,  do  not  receiye  the  proceeds  of  sales  made  by 
them  in  a  fiduciary  capacity,  and  are  not  liable  to  arrest  in  an  action  for  such 
proceeds  (Sutton  y.  De  Camp,  4  Abb  N.  S.  488 ;  Duguid  y.  Bdwards,  82  How. 
254 ;  50  Barb.  288 ;  Angus  y.  Dunscombe,  8  How.  14 ;  Goodrich  y.  Dunbar,  17 
Barb.  644).  The  statute  excludes  all  those  who  haye  a  personal  interest  in  the 
money  or  its  use,  and  a  right  to  control  it,  independently  of  any  appropriation 
according  to  the  instructions  of  its  owner  (McBumey  y.  Martin  J^  Rob.  503). 

/.  As  to  arrest  for  money  receiyed  in  fiduciary  capacity  see  Chaine  y.  Ooffin, 
17  Abb.  441 ;  Whedoeh  y.  Stewart,  28  How.  89. 

g.  Public  officers.— Who  are,  see  1  R.  S.  85.  An  attorney  is  not  (9 
Wend.  503;  but  see  Stage  y.  Stevens,  1  Denio,  267). 

Ifote  to  sttbdieisum  8. 

^  A.  Property  remoTCd. — ^To  authorise  an  order  of  arrest  under  this  sub- 
dirision,  it  must  appear,  by  the  affidayits  on  which  it  is  souffht  to  be  obtained, 
that  the  property  has  been  remoyed  after  suit  brought,  wim  intent  to  preyent 
its  being  taken  or  found  by  the  sheriff',  or  with  intent  to  depriye  the  plaintiff 
of  the  benefit  thereof  or  if  the  disposition  or  remoyal  took  place  beiore  suit 
brought,  it  must  appear  to  haye  been  done  with  intent  to  render  ineffectual 
the  nrooeedin^  in  a  suit  which  the  defendant  knew  or  had  reason  to  appre- 
hend the  plamtiff  inteaded  to  bring  to  recoyer  possession  of  the  property 
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(WaUon  Y.  MeOairey  83  How.  87).  In  the  ordinaiy  case  for  coiiTerting  prop* 
erty,  or  detaining  it  in  hostility  to  the  claim  of  the  tme  owner,  the  order  to 
arreet  mnst  be  nnder  the  1  st  subdiyision  of  this  section,  which  is  satisfied  with 
bail  that  ihe  defendant  shall  render  hunself  amenable  to  the  process  and  judg- 
ment of  the  coort;  whereas  an  arrest  under  subdiyision  8  can  be  supersede 
only  by  an  undertaking  to  pay  any  judgment  that  may  be  recoyered  (BoberU 
y.  MandaU,  8  Sand.  710 ;  and  see  Sherloek  y.  Sherlock,  7  Abb.  N.  &  22). 

a.  An  order  of  arrest  obtained  under  this  subdiyinon  cannot  be  sustsined 
where  the  complaint  alleges  as  a  cause  of  action  the  wrongful  conyernon  of  a 
horse,  and  demands  judgment  for  damages.  Such  an  action  is  for  damsges, 
not  to  recoyer  specific  property  (Seymour  y.  Van  Ouren^  18  How.  94). 

Kote  to  ntbdimeian  4. 

h.  Obligation  referred  to  in  this  subdiyision,  means  an  obligation  of 
such  a  character  that  an  action  iiiiffht  be  brought  on  it,  eyen  if  unaccompa- 
nied by  fraud  in  incurring  it  {Mcwnem  y.  PyM.  82  Barb.  88). 

e.  The  liability  of  a  party  for  falsely  and  miudulently  representing  the 
means  and  peculiar  ability  of  a  third  person,  is  not  a  debt  fraudulently  ex- 
tracted, nor  an  "  obligation  "  frtiudulently  incurred,  within  subdiyision  4  of 
§  179  of  the  code  {Snwth  y.  Corbiere,  8  Bosw.  684 ;  Sherman  y.  BratUUffy  7  Bob. 
55). 

d.  Fraad  In  eontracting  debt. — Actual  insolyency  at  the  time  of 
the  purchase,  but  accompanied  with  an  honest  expectation  of  being  able  to 
pay  for  the  goodspurchased,  where  no  representation  is  made,  does  not 
create  fraud  (van  KUck  y.  Leroy^  4  Abb.  N.  8.  481 ;  HaU  y.  Naylor^  18  N.  T. 
588 ;  NichoU  y.  Pinner,  id.  295 ;  Hennegum  y.  Naylar,  24  N.  T.  189).  But  if 
the  purchaser^  at  the  time  of  making  a  new  purchase,  is  not  only  insolyent, 
and  knows  himself  to  be  so,  but  has  performed  an  open  and  notorious  act  of 
insolyency,  by  breaking  up  his  busmess,  and  assigning  his  property  for  the 
benefit  of  his  creditors,  it  is  his  duty,  arising  out  of  nis  preyious  dealings 
with  the  yendors,  to  communicate  that  fact  to  them  before  the  sale ;  and  the 
yiolation  of  that  duty  amounts  to  a  fraud  (MUehel  y.  Worden,  20  Barb.  258; 
Morrieon  y.  Gardner,  7  Abb.  425 ;  Freeman  y.  Ldand,  2  Abb.  479  ;  Scudder  y. 
Bamee,  16  How.  584;  WUmerding  y.  Mooney,  11  Abb.  288 ;  WhUeomb  y.  8obh 
man,  16  How.  588 ;  Birchell  y.  St/rauee^  8  Abb  58 ;  28  Barb.  298 ;  Qaffney  y. 
BurUm,  12  How.  516). 

e.  Where  a  defendant  borrowed  money  on  a  promise  to  apply  it  to  a  spe- 
cific use,  and  instead  of  so  applying  it,  applied  it  to  another  use, — held  that  he 
was  liable  to  arrest  for  fraud  m  contracting  the  debt  {LoveU  y.  Martin,  11  Abb 
126). 

/.  A  fraud  committed  in  contracting  a  debt  for  the  sale  of  goods,  to  re- 
coyer  which  debt  the  action  is  brought,  subjects  the  offender  to  an  arrest  for 
the  amount  of  the  debt,  whether  the  finud  would  ayoid  the  sale  or  not  {WaL- 
laee  y.  Murphy,  22  How.  414\  Thus,  where  defendant  purchased  goods  for 
cash,  and  got  possession  of  tnem  before  payment,  with  an  intent  to  put  them 
out  of  the  reach  of  the  yendor,  it  was  held  a  fraud  for  which  he  yraa  liable  to 
arrest  (id,;  and  see  Harding  y.  Shannjon,  20  How.  25). 

g,  W  here  the  question  is  whether  the  yendee  procured  the  sale  through 
fhiud,  eyidence  is  admissible  of  purchases  made  by  nim  at  or  about  the  ssme 
time,  inyolyinff  similar  frauds  (EaU  y.  Naylor,  18  N.  Y.  588 ;  Van  Kletk  y. 
Lerdy,  4  Abb.  17.  8.  481).  And  eyidence  is  admissible  of  contemporaneous 
sales  procured  b^  afiirmatiye  representations  of  the  purchaser's  insolyen^, 
though  the  issue  is  upon  an  alleged  fraudulent  concealment  of  facts  material 
to  his  credit  (id.)  Otherwise,  of  representations  which,  though  false,  were 
not  fraudulent  as  statements  in  respect  to  his  circumstances,  made  to  a  cred- 
itor haying  no  present  right  of  action,  for  the  purpose  of  quieting  his  alsrm 
with  respect  to  nis  securi^,  though  accompanied  by  an  offer  to  return  goods 
preyiously  purchased,  and  the  creditor  declining  sudi  offer  in  consequence  of 
such  representations  (id.) 
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a.  ]M«poial  of  propertjr. — ^I.  loaned  G.  $1,000,  taking,  as  security, 
hit  note  and  eleven  receipts  signed  by  G.^s  wife,  for  eleven  consecntive  pay- 
ments of  Wh  each,  payable  to  her  by  E.  out  of  her  8q>arate  estate.  B^ore 
the  first  of  these  installments  became  due,  G.  forbade  K.  to  pay  the  amounts 
to  I,  and  thereafter  himself  drew  them  out  as  they  became  due.  In  an  action 
by  L  to  recover  of  G.  said  $1 ,000,  it  was  held  that  G.  could  not  be  arrested ; 
he  had  not  removed  ^r  disposed  of  his  property  to  defraud  his  creditors,  nor 
was  the  debt  fraudulently  contracted  (Jmaes  v.  Gorham,  1  Hilton,  480). 

h.  Taking  or  detaining  property*— A  defendant  cannot  be  ar- 
rested in  an  action  of  qectment  (Merrett  v.  Carpmter.  88  How.  428 ;  2  Eeyes, 
462 ;  8  «{.  142). 

CL  This  subdivision  does  not  apply  to  an  action  to  set  a  side  an  assignment 
of  personal  property  (Fasiett  v.  T<ulmad{fey  87  Barb.  486 ;  14  Abb.  188). 

Ifote  to  mibdiomon  5. 

d.  RemoTal  of  property. — To  warrant  an  order  of  arrest  under  this 
subdivision,  the  disposition  must  he  with  an  actttdl^  not  a  eanttruetive  intent  to 
defraud  {CdldweWs  ease  18  Abb.  405  ;  85  Barb.  444;  Paci/ie  Mat.  Ins.  Co  v. 
Maekado,  16  Abb.  451 ;  8pie$  v.  Joel,  1  Duer,  669;  BireheU  v.  Straus,  8  Abb. 
54 ;  Krauth  v.  Vial,  10  Abb.  140) ;  and  the  action  must  be  one  for  the  recovery 
of  money  (CMfeeWs  ease,  18  Abb.  405 ;  85  Barb.  444).  What  is  a  firaudulent 
disposition  of  propertv  (see  Philips  v.  Benedict,  12  Abb.  855;  88  Barb.  655 ; 
MeBuU  V.  mrseh,  4  Abb.  441 ;  Bathom  v.  Ball,  4  Abb.  227 ;  Courier  v.  Jfe- 
Samara,  9  How.  265;  BrodslcyY.  Ihms,  25  How.  471 ;  16  Abb.  251). 

0  An  order  of  arrest  on  the  ground  that  defendant  is  about  to  dispose  of 
his  property  with  intent  to  defraud  his  creditors,  should  only  be  made  on  legal 
evidence  tending  to  convict  him  of  such  a  charge  ( Cowrter  v..  McNama/ra,  9 
How.  255 ;  see,  however,  CrandaU  v.  Bryan,  5  Abb.  162 ;  15  How.  48 ;  Toole  v. 
Be  Goieauria,  86  How.  127). 

f.  A  disposition  of  property  in  a  foreign  country,  between  foreigners,  to 
deiraud  creditors,  is  not  a  ground  of  arrest  in  this  State  {Blason  v.  Bruno,  21 
How.  112;  12  Abb.  265 ;  88  Barb.  520). 

g.  What  is  a  disposal  of  property  with  intent  to  defraud  creditors?  {Mo- 
BhU  v.  Birse^,  4  Abb.  441.) 

A.  Female.— A  female  cannot  be  arrested  in  an  action  against  her  for 
breach  of  promise  to  marry  (Seifke  v.  Tuppy,  8  Code  Bep.  28) ;  nor  in  action 
on  a  judgment  {Baldwin  v.  Kimmell,  1  Rob.  109 ;  16  Abb.  858) ;  nor  for  fraudu- 
lently contracting  a  debt  (  Wheder  v.  Bartwell,  4  Bosw.  684) ;  but  she  may  be 
for  converting  personal  property  (8o  hmon  v.  Waas,  2  Hilton,  188 ;  North,  B, 
B,  V.  Carpentter,  18  How.  222 ;  8  Abb.  259) ;  and  in  an  action  of  tort  against 
her  and  her  husband  (Sehaus  v.  Putsdter,  25  How.  468). 

§  18©.     Order  of  arreetj  h/ whom  made. 

An  order  for  the  arrest  of  the  defendant  mnst  be  obtained 
from  a  jndge  of  the  court  in  which  the  action  is  brought,  or  from 
a  conntj  judge. 

i  In  Seymour  v.  Mereer  (18  How.  564),  held  that  a  person  elected  a  local 
oiBoer  to  discharge  the  duties  of  surrogate  for  Cayuga  county,  had  power  to 
make  an  order  of  anest. 

§  181«    (Am'd  1849.)     Affidomt  to  obiom  order. 
The  order  may  be  made,  where  it  shall  appear  to  the  judge 
by  the  affidavit  of  the  plaintiff,  or  of  any  other  person,  that  a 
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Bufficient  cause  of  action  exists,  and  that  tlie  case  is  one  of  those 
mentioned  in  section  179. 

The  provisions  of  this  chapter  shall  apply  to  all  actions  in- 
claded  within  the  provisions  of  section  179,  which  shall  have  been 
commenced  since  the  thirtieth  day  of  June,  1848,  and  in  which 
judgment  shall  not  have  been  obtained. 

a.  AllldaTlt. — The  principle  as  to  affidavits,  to  hold  to  bail,  remains  as 
under  the  former  practice  (Martin  v.  Vanderlipy  8  How.  265;  Adam$  v.  MiBij 
id,  219). 

h.  The  affidavit  should  be  positive,  and  make  out  a  prima  fade  case 
against  the  defendant  (id.)  It  must  show:  1,  that  a  sufficient  cause  of  action 
exists ;  2,  that  it  is  amon^  those  specified  in  the  179th  section  (id.)  It  is  not 
sufficient  to  state  that  **  t£e  case  is  one  of  those  mentioned  in  section  179."  It 
must  appear  from  the  fftcts  stated  that  it  b  such  a  case  (Pindar  v.  Blacky  8 
Code  Bep.  58;  4  How.  95).  The  affidavit  need  not  state  that  **  an  action  has 
been,  or  is  about  to  be  commenced.^'  (ib.)  The  *'  name  "  of  the  party  to  be 
arrested  need  not  be  stated,  if  unknown.  He  may  be  designated  as  ^  the  real 
defendant,^  and  whose  name  is  not  known ;  or  by  any  name,  as  for  instance, 
"  The  man  in  command  of^the  Sloop  S&met "  («&.)  The  "  entitling  the  affidant 
in  a  suit "  may  now  be  disregarded  («&./  see  City  B*k  v.  Lumley.  28  How.  897). 

6,  To  entitle  a  plaintiff  to  an  order  under  this  subdivision  (4  of  section  179) 
his  affidavit  should  show :  1,  Facts  constituting  a  cause  of  action ;  2,  that 
the  defendant  applied  to  plaintiff  to  sell  goods  on  credit,  stating  when  and 
where,  and  the  tenor  of  uie  application ;  8,  that  to  induce  plaintiff  to  sell 
such  ^oods  to  defendant  on  credit,  defendant  then  and  there  represented  to 
plaintiff  that  he,  defendant,  &c.  (setting  forth  the  representations) ;  4,  that 
plaintiff  believed  such  statements  to  be  true,  and  was  induced  thereby  to  sell 
and  deliver  to  defendant  upon  credit  the  goods  so  applied  for,  and  that,  ex- 
cept for  such  representations,  plaintiff  would  not  have  made  such  sale  and 
delivery ;  5,  that  all  said  representations,  or  some  of  them  (stating  which  of 
them),  were  false  when  so  made  to  plaintiff,  that  defendant  knew  them  to  be 
false  at  the  time  he  made  them,  and  that  deifendant  made  same  with  intent  to 
defraud  plaintiff  by  obtaining  said  goods  upon  credit  without  paying  for 
them.  It  is  not  enough  to  say  the  representations  were  and  are  untrue,  bnt 
the  affidavit  must  state  facts  within  tj^e  knowledge  of  the  deponent  which 
will  satisfy  the  judge  of  their  untruth  (Smith  v.  Jone$^  4  Rob.  656). 

d.  The  affidavit  may  be  on  information  and  belief^  but  must  in  that  case 
set  forth  the  source  of  such  information,  and  a  belief  in  its  truth,  and  the  ftcts 
and  circumstances  on  which  such  deponent's  belief  is  founded  (Whitlodi  y. 
Both,  5  How.  148;  OrandaU  y.  Bryan  5  Abb  162;  15  How.  48;  Moore  v. 
CaheH,  9  How.  474 ;  Oity  B'k  v.  LunUey,  28  How.  897 ;  Union  Bank  v.  Mo^ 
9  Abb.  106 ;  6  Abb.  818).  It  should  appear  how  the  information  was  derived, 
and  the  terms  as  near  as  can  be  in  which  it  was  communicated,  and  why  ^e 
person  communicating  did  not  himself  make  the  affidavit  (BeU  y.  JfoM,  U 
How.  255 ;  see  Peel  v.  EUiot,  16  How.  481 ;  28  Barb.  200 ;  7  Abb.  483 ;  Bla$m  v. 
Bruno,  21  How.  112 ;  12  Abb.  265 ;  83  Barb.  520 ;  Cook  v.  Boach,  21  How. 
152 ;  Satou)  v.  Beie&nberger,  25  How.  164) ;  and  where  the  information  is  do- 
rived  from  written  instruments,  authenticated  copies'  of  such  instruments 
should  be  furnished  to  the  court  (Be  Weerth  y.  FeUdner^  16  Abb.  296 ;  8  C. 
25  How.  419).  Where  the  charge  is  of  obtaining  credit  on  false  representa- 
tions, the  representations  should  be  set  forth  and  Sie  respects  in  which  they 
are  false  pointed  out.  A  general  allegation  of  &lsity  will  not  suffice  {Draper 
T.  Beere,  17  Abb.  168 ;  see  Cumminge  v.  Woolley,  16  Abb.  297,  note). 

e.  In  an  action  by  a  married  woman  respecting  her  separate  property,  she 
is  not  required,  in  her  affidavit  to  obtain  an  order  of  arrest,  to  state  how  she 
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acquired  ber  property ;  it  is  sufficient  if  she  states  in  general  tenns  that  the 
propeity  is  her  separate  and  indiyidual  property  (Lipprnan  v.  Peterdnirgh,  10 
jibb.  254). 

a.  In  an  action  for  a  malicions  prosecution,  an  affidavit  for  holding  the  de- 
fendant to  bail  is  insufficient  when  it  stat^  only  in  general  terms  the  existence 
of  malice  and  the  want  of  probable  cause.  The  facts  which  are  relied  on  as 
tLvrima  faeis  eiidence  of  a  want  of  probable  cause  must  be  set  forth  in  the 
amdaTit,  so  as  to  enable  the  judge  to  whom  the  application  for  the  order  of 
aiTBSt  is  made,  to  draw  the  proper  conclusions  of  law  (Vanderpool  y.  Eissam^ 
4  Sand.  715).  Stating  that  the  magistrates  immediately  dismissed  the  case,— 
held  sufficient  {Gould  y,  German,  10  Abb.  411). 

h.  An  affidavit  that  the  defendant  **  has  removed  or  disposed  of  his  prop- 
erty with  intent  to  defiraud  his  creditors,*'  is  insufficient,  unless  facts  to  war- 
xant  such  a  conclusion  are  stated  (FroU  v.  WiUofrd^  9  Barb.  440). 

c  Where  it  is  chained  that  the  defendant  is  about  to  dispose  of  his  proper^ 
with  intent  to  defraud  his  creditors,  the  judge  must  have  legal  evidence  tend- 
ing to  convict  the  defendant  of  such  a  charge  (Ccwrter  v.  McNomtvra^  9  How. 
855). 

d.  The  complaint  sworn  to  may  be  considered  as  an  affidavit ;  and  if  the 
complaint  and  affidavit  are  together  sufficient  to  warrant  the  order,  although 
the  affidavit  alone  would  not  to  sufficient,  the  order  will  be  sustained  {Brady 
T.  BiMeS,  1  Abb.  76 ;  Twrrur  v.  Th(mp9on.  2  id.  444 ;  see  Oarmn  v.  Fredandy 
6  N.  Y.  468). 

«.  Giving  bail  is  a  waiver  of  all  defects  in  the  affidavit  {Stewart  v. 
Hmard,  15  Barb.  26). 

§  1 85I,  Security  hy  plamtiff  lefore  order  qf  arrest. 

Before  making  the  order,  the  judge  ehall  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  or  without  sureties, 
to  the  effect  that  if  the  defendant  recover  judgment,  the  plaintiff 
will  pay  all  costs  that  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest,  not  ex- 
ceeding the  sum  specified  in  the  undertaking,  which  shall  be  at 
least  one  hundred  dollars.  If  the  undertaking  be  executed  by 
the  plaintiff,  without  sureties,  he  shall  annex  thereto  an  affidavit 
that  he  is  a  resident  and  householder  or  freeholder  within  the 
State,  and  worth  double  the  sum  specified  in  the  undertaking, 
over  all  his  debts  and  liabilities. 

/.  The  undertaking  must  be  ffled  with  the  derk  of  the  court  (|  438)  forth- 
with ;  (Rule  4),  but  no  copy  need  be  served  on  the  defendant  {Leopold  v.  Pop- 
penheimer,  1  Code  Rep.  89).  The  sheriff  is  required  to  file  with  the  clerk  the 
affidavits  on  which  an  [order  of]  arrest  is  made,  within  ten  days  after  the 
arrest  (Rule  7). 

g.  The  undertakinff  need  not  be  signed  trr  the  plaintiff  or  any  agent  of  hia 
{AMu  V.  Eeanu^  8  >U)b.  184 ;  Bdlinoer  v.  Oardner^  2  id.  441 ;  Courter  v.  Jfe- 
Namara^  9  How.  266 ;  L^ngvotO,  v.  CAot^,  19  How.  64).  When  a  foreign  state 
is  plaintiff  an  undertaking  signed  by  its  resident  minister  is  sufi&cient  (ttepvSMc 
of  Mexico  V.  Arrangoii,  6  Duer,  684)  ;  an  undertaking  with  one  surety  would, 
it  seems,  be  sufficient  {Ward  v.  Whitney,  6  N.  T.  446) ;  it  rests  entirely  in  the 
discretion  of  the  judge  making  the  order  whether  or  not  the  plaintiff  shall 
give  an  undertaking  with  sureties  {Courter  v.  MeNamara,  9  How.  266 ;  Meh^ 
ardion  v.  Craigy  1  Duer,  666 ;  L^ngweU  v.  OhavOj  19  How.  69).    Bee  Rule  6. 
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§  1 83.  (Am*d  1849, 1862.)  OrdeT^  when  madsj  its  form.  Time 
to  anawer^  or  move  to  vacate. 

(1.)  The  order  may  be  made  to  accompany  the  Bummons,  or 
at  any  time  afterwards,  before  jadgment.  It  shall  require  the 
sheriff  of  the  comity  where  the  defendant  may  be  foand  forth- 
with to  arrest  him,  and  hold  him  to  bail  in  a  specified  snm,  and  to 
return  the  order,  at  a  time  and  place  therein  mentioned,  to  the 
plaintiff  or  attorney,  by  whom  it  shall  be  subscribed  or  indorsed. 

(2.)  But  said  order  of  arrest  shall  be  of  no  avail,  and  shall  be 
vacated  or  set  aside  on  motion,  unless  the  same  is  served  upon  the 
defendant,  as  provided  by  law,  before  the  docketing  of  any  jadg- 
ment in  the  action ;  and  the  defendant  shall  have  twenty  days 
after  the  service  of  the  order  of  arrest  in  which  to  answer  the 
complaint  in  the  action,  and  to  move  to  vacate  the  order  of  arrest 
or  to  reduce  the  amount  of  bail. 

a.  Assignee. — 8&mble,  an  aadgpee  of  a  cause  of  action  is  entitled  to  HbB 
order  in  the  same  manner  as  the  original  creditor  (see  King  t.  KiH>yy  28  Barb. 
49 ;  Haii/ht  v.  Hafft,  19  N.  Y.  464). 

h.  Form  of  order* — ^In  an  action  to  recover  the  poeaeesion  of  specific 
personal  property,  an  order  of  arrest  which  recites  that  the  cause  of  action  ib 
for  a  detainer  or  converaion,  and  requiring  the  aheriff  to  hold  the  defendant  to 
bail  in  a  specified  sum,  is  unauthorised.  In  such  an  action,  the  ground  of 
arrest  is  a  concealment,  &c.,  of  the  uproperty,  and  the  order  must  require  an 
undertaking  to  pay  the  amount  which  may  be  recovered  (EUtan  y.  PoUer,  9 
Bosw.  686 ;  Sharloek  v.  Sherlock,  7  Abb.N.  8.  32;  contra,  see  Traqf  y.  Or^ginj 
60  Barb.  70  and  86  How.  209J). 

c  The  order  may  be  made  returnable  within  a  certain  specified  number  of 
days  after  the  arrest  of  the  defendant.  It  need  not  name  a  day  certain  (Cim- 
tinental  B*k  y.  DeMcU,  8  Bosw.  696).  It  should  not  be  made  returnable  on  a 
Sunday ;  but  if  it  is,  it  is  an  irregularis  which  may  be  remedied  by  amend- 
ment {Ghuld  y.  S^i)encer,  5  Paige,  641 ;  Wright  y.  Jeffrey,  6  Cow.  d08 ;  B(jyd  t. 
Vanderhemp,  1  Barb.  Ch.  278 ;  aUms  y.  MaHin,  2  Denio,  185). 

d,  JFodgment. — ^The  judgment  referred  to  in  this  section  is  a  final,  not  a 
conditional  judgment.  Thus,  where  a  judgment  was  entered  against  a  de- 
fendant for  default  of  an  answer,  and  he  was  afterwards  allowed  to  come  in 
and  plead,  the  judgment,  in  the  mean  time,  to  stand  as  security,  it  was  held 
not  such  a  judgment  as  preyented  the  defendant's  arrest  on  the  original  cause 
of  action  {Unum  B*k  y.  Mott,  4  Abb.  N.  8.  270 ;  88  N.  Y.  18). 

e,  Tacatlng. — The  motion  to  yacate  m^  be  made  after  Judgment,  if 
within  twenty  days  after  seryice  of  the  order  [Pdo  y.  Clvkey,  86  How.  179). 

See  section  204,  pott. 

%  1 84.    Affidavit  and  order  to  sheriffs  copy  to  defend/xnL 
The  affidavit  and  order  of  arreet  Bhall  be  delivered  te  the 

sheriff,  who,  upon  arresting  the  defendant,  shall  deliver  to  him  a 

copy  thereof. 

/.  The  omission  to  serve  a  copy  of  the  order  of  arrest  at  the  time  of  the  a^ 
r^t  is  an  irregularity  ojily,  and  aoes  not  entitle  the  defendant  to  his  dischaige 
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{CourterT.  MeNcmara,  9  How.  257;  Ba/rlerT.  Cook,  40  Barb.  254;  16  Abb. 
83;  25  How.  190).  The  defendant  may  move  for  an  order  on  the  plaintiff  to 
Berye  him  with  a  copy  of  the  order  of  arrest  {ib,)  The  copy  affidavit  senred^ 
omittnig  the  dgnatnre  of  the  deponent  or  of  the  officer  before  whom  the  affi- 
davit was  sworn,  does  not  inyalidate  the  oider  of  arrest  {Barlur  y.  Cook,  wpra; 
nd  see  8  Bosw.  691). 
See  note  to  section  182. 

§  18t(«    Arrest^  hew  made. 

The  sheriff  shall  execute  the  order  by  arresting,  the  defendant, 
and  keeping  him  in  custody  until  discharged  by  law  ;  and  may 
call  the  power  of  the  country  to  his  aid  in  the  execution  of  the 
arrest,  as  in  case  of  process. 

§  1 86.  (Am'd  1870.)    Defendant  discharged  on  hail  or  de^^oeit 
The  defendant,  at  any  time  before  execution,  shall  be  dis- 
charged from  the  arrest,  either  upon  giving  bail,  or  upon  deposit- 
ing the  amount  mentioned  in  the  order  of  arrest,  as  provided  in 
this  chapter. 

The  defendant  may  give  bail  whenever  arrested,  at  any  hour 
of  the  day  or  night,  and  shall  have  reasonable  opportunity  to  pro- 
cure it  before  being  committed  to  prison. 

a.  Release* — The  release  of  a  defendant  from  arrest  by  the  consent  of  the 
plaintiff -s  attorney,  does  not,  per  se,  operate  as  a  discharge  of  the  order  of  ar- 
rest, and  the  defendant  is  therefore  liable  to  arrest  on  final  process,  where  the 
judgment  warrants  it.  It  seems  that  if  the  order  of  arrest  nad  been  vacated, 
the  defisndant  could  not  again  be  arrested  upon  final  process  (Meeeh  y.  Loomis. 
28  How.  209). 

§  187.  JScnlj  haw  given. 

The  defendant  may  give  bail,  by  causing  a  written  undertak- 
ing to  be  executed  by  two  or  more  sufficient  bail,  stating  their 
places  of  residence  and  occupations,  to  the  effect  that  the  defend- 
ant shall,  at  all  times,  render  himself  amenable  to  the  process  of 
the  court,  during  the  pendency  of  the  action,  and  to  such  as  may 
he  issued  to  enforce  the  judgment  therein,  or  if  he  be  arrested  for 
the  cause  mentioned  in  the  third  subdivision  of  section  179,  and 
undertaking  to  the  same  effect  as  that  provided  by  section  211. 

K  <|iiaUfl<»tlons« — ^The  common-law  disqnalifications  of  bail  remain  nn- 
aflkcted  by  the  code  (Wheder  v.  WUeox,  7  Abb.  74;  MUm  v.  Clarke.  2  Bosw. 
709;  4  Bosw.  632) ;  and  the  court  will  take  jadicial  notice  of  the  disqualifi- 
cations of  bul,  thouffh  unopposed  {LaporWi  BaU,  8  Dowl.  110). 

e.  Ball. — ^The  following  persons  cannot  be  bail :  OfScers  of  the  different 
courts,  as  attorneys  (15  Jomis.  585 ;  1  Wend.  85 ;  Doug.  467,  n. ;  Cowp.  828 ; 
MUetr,  ClariOj  2  Bosw.  709;  4  Bosw.  682).    Attorneys'  partners  and  clerks 
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(1  D.  &  R.  D ;  3  Sast,  18S ;  1  H.  Bel.  76;  3  *i.  849 ;  SB.  &.  P.  5U>.  Bheiifb 
And  their  officers  (33  John*.  129  ;  3  W.  BL  799;  2  Stn.  8W;  1  Chitt.  R  71S). 
TomkejB  uid  jaUora  (3  B.  &  P.  150).  Penons  who  have  been  indemnifled  t^ 
the  ddendaut's  Btlomey  (1  Bing.  «4,  428 ;  1  B.  A  P.  108 ;  and  1  DowL  P.  C. 
1).  Persons  who  have  been  onoe  rejected  u  bail  (8  D.  ft  R  0 ;  1  Chitt  R.  83, 
676).  And  persons  of  infamous  character  (4  T.  R.  440;  1  Dowl.  P.  C.  188;  S 
*(.  830 ;  3  Chitt.  98).  The  sheriff  is  bonnd  to  take  the  bail,  provided  the;  in 
Bdfficient ;  and  if  he  leftued,  he  was  liable  to  an  action  (2  Baand.  61,  c.  S ;  IS 
East,  820;  7  Johns.  188,  013). 

a.  Securltf. — The  statate  declaring  void  securities  taken  b;  pnUie 
officers  eolmv  oMeU,  haa  no  apolication  to  a  aecuritj  taken  bv  a  party  at  whose 
Bait  an  arrest  is  inad&  The  latter  ma;  take  any  secority  he  pleases  on  dis- 
charging hie  debtor  from  aneat  {Dadcer  t.  Jtidnii,  16  N.  T.  443). 

(.  Hoiuebolder, — A  suiety  who  occupied  a  portion  of  a  building  u 
an  office, — held  to  be  a  "  householder"  for  the  pnrposes  of  bait  (SimMrsef  &«. 
ffi  V.  Suyek,  88  How.  828). 

§188.  (Am'd  1849, 18B1.)   Surrender  fff  Arfendwai. 

At  any  time  before  a  failure  to  comply  with  the  nndertsking, 
the  bail  may  surrender  the  defendant  in  their  exoneration,  or  he 
may  surrender  himself  to  the  eberiff  of  the  connty  where  he  was 
arrested,  in  the  following  manner: 

1.  A  certified  copy  of  the  nndertsking  of  the  bail  shall  be  de- 
livered to  the  sheriff,  who  shall  detain  the  defendant  in  his  cnstody 
thereon,  as  upon  an  order  of  arrest,  and  Bhall,  by  a  certificate  in 
writing,  acknowledge  the  surrender. 

3.  Upon  the  production  of  a  copy  of  the  undertaking  and 
sherifF'8  certificate,  a  judge  of  the  court  or  connty  judge  may,  npon 
a  notice  to  the  plaintiff  of  eight  days  with  the  copy  of  the  certifi- 
cate, order  that  the  bail  be  exonerated ;  and  on  filing  the  order 
and  the  papers  used  on  said  application,  they  shall  be  exonerated 
accordin<{ly.  But  this  section  shall  not  apply  to  an  arrest  for 
cause  mentioned  in  subdivision  8  of  section  179,  so  as  to  dischai^ 
the  bail  from  an  undertaking  given  to  the  effect  provided  by  sec- 
tion 211. 

e.  "  The  esecntdon  of  Qte  undertaking  flies  the  character  of  the  parties  u 
hail,  if  they  are  Dot  excepted  to;  or  if  excepted  to  and  theyjuatiff  as  bail,  Ihe 
sheritr  ia  exonerated  from  liability ;  if  they  are  excepted  to  and  do  not  jiutj^, 
they  are  liable  to  Che  sheriS  Justification  does  not  increaw  or  diminish  thcu 
liability.  It  b  only  a  qoestiou  whether  the  sheriff  shall  be  exoDerated,  or 
whether  he  shall  stand  between  the  baU  and  the  plaintiff  in  the  action."  Biil 
who  have  not  justified  are  in  the  position  of  bail  to  the  sheriff;  and  they  hare 
the  right,  sa  such  bail,  to  sorrender  the  defendant  And  in  all  cases  irtien 
bail  are  excepted  to,  and  do  not  justiiy,  they  may  soiresder  the  defendsnt  {B* 
Taylor,  7  How.  314  ;  Sumphrty,  Connty  Judge). 

§  1 89,     Surrender  of  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at 
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any  time  or  place,  before  they  are  finally  charged,  may  themBelves 
arrest  him,  or  by  a  written  authority,  indorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  any  person  of  suitable  age  and 
discretion  to  do  so. 

a.  The  aothority  to  arrest  need  not  be  signed  by  all  the  bail ;  and  the  au- 
thority to  arrest  of  some  of  the  bail  would,  it  stems,  be  good,  although  the 
other  bail  should  object  (JBe  Taylor,  7  How.  214  ;  Htmph/rey,  County  Judge). 

h.  A  sheriff  who  becomes  bail  may  surrender  hia  principal  by  re-arresting 
him  (Seawr  y.  Omnery  10  Abb.  256). 

&  The  priyil^  of  a  witness  from  arrest  does  not  extend  to  an  arrest  by 
his  hul,  temiUe  {&  parte  Lyne,  8  Stark.  470). 

§  190.    JSaUj  Aowprooeeded  against 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail 
may  be  proceeded  against,  by  action  only. 

d.  Special  bail,  who  have  become  fixed,  cannot,  in  an  action  against  them 
u  such,  show  that  before  the  recoyerr  of  judgment  against  their  principal,  he 
vas  and  erer  since  had  been  utterly  msolyemt,  and  had  no  property  liable  to 
be  applied  toward  payment  of  such  judgment  (Ledy  y.  MeholoB,  19  Abb.  282 ; 
see  mUeU  y.  LoMmtU,  19  Abb.  272;  BeMd  y.  Lynch,  2Rob.  448;  MeArthurY. 
iVsM, 46  Barb.  428;  Jfefco^/y.iStrs^l^,  10  Abb.  12;  GaUaratiY.  OrftT,4Bo8W. 
94). 

«.  The  sureties  to  an  undertaking  of  bail  in  an  action  against  them  after 
the  breach,  cannot  question  the  liabihty  of  their  principal  to  arrest  or  impris- 
onment The  undertaking  imports  that  liability,  and  the  sureties  are  estopped 
from  controverting  it  (wegory  y.  Lwy,  12  Barb.  610;  7  How.  87).  Sureties 
cannot  defend-on  the  ground  of  the  illegality  of  the  order  of  arrest,  or  that  no 
eiecnition  against  the  person  could  issue  upon  the  judgment  Their  only  rem- 
edy is  to  move  for  an  ezoneratur  to  be  entered  on  the  undertaking  upon  sur- 
render of  the  judgment  debtor  to  the  sheriff  (i(2.  /  JeuitiZ  y,  Orane,  86  Barb. 


/.  Where  the  plaintiff  has  the  right  to  take  the  persons  of  all  the  defend- 
ants in  satisfaction  of  his  judgment,  it  carries  with  it  the  right  to  proceed 
against  the  baU  of  one  of  them  as  to  whom  there  may  be  a  return  of  rum  ett 
meattu  {Penn  y.  Bemsm,  24  How.  608). 

g,  Prop^ly,  the  action  against  the  bail  should  be  in  the  court  in  which 
the  original  action  was  pending  (see  18  Johns.  424 ;  Matthews  y.  Cooi,  18 
Wend  88;  Otu  y.  Wakeman,  1  mil,  604). 

h.  On  moying  to  set  aside  the  proceedings  in  a  suit  on  a  bail  bond,  the 
paper  had  to  be  entitled  in  that  smt  {Phelps  y.  BaU,  6  Johna  867 ;  PeU  y.  Jad- 
VIA)  8  «2.  448). 

§  101.  (Am'd  1849.)    BoH^  how  exonerated. 

The  bail  may  be  exonerated,  either  by  the  death  of  the  de- 
fendant, or  his  imprisonment  in  a  State  prison,  or  by  his  legal 
discharge  from  the  obligation  to  render  himself  amenable  to  the 
process,  or  by  his  surrender  to  the  sheriflf  of  the  county  where  he 
was  arrested,  in  execution  thereof,  within  twenty  days  after  the 
commencement  of  the  action  against  the  bail,  or  within  such  fur- 
ther time  as  may  be  granted  by  the  court 
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a.  Bail  who  have  been  excepted  to  by  a  party  to  an  action,  and  have  &iled 
to  justify,  are  not  liable  to  sadi  party  on  the  undertaking.  It  teems  that  the 
sheriff  may  assign  his  rights  a^inst  oail  who  have  &iled  to  justify,  and  that 
the  assignee  may  recover  thereon  for  damages  actually  accrued  to  the  sheriff 
(Olapp  7.  SehtOt,  19  Abb  131 ;  29  How.  265;  44  Barb.  9). 

h.  The  court  may,  in  the  exercise  of  its  discretion,  exonerate  bail  after  the 
lapse  of  more  than  twenty  days  from  the  commencement  of  the  suit  against 
them  {GUbert  y.  BuUetey^  I  Daer,  668).  Thus^  where  in  an  action  against  bail, 
they  had  not  surrendered  their  principal  within  twenty  days  from  the  com- 
mencement of  the  action,  but  after  the  expiration  of  such  twenty  days  moved 
to  be  exonerated  on  surrender  of  their  pnncipal,  and  payment  of  the  costs  of 
the  action, — the  motion  was  granted  (see  Bank  of  Oenaoa  y.  E^noldi^  20  How. 
18). 

&  In  an  action  against  bail  in  the  supreme  court,  that  court  may  grant  re- 
Ifef  to  the  bail,  although  the  original  action  was  in  another  oooit,  and  may 
allow  a  stay  of  proceedings  to  enable  them  to  surrender  their  principal  {Ba^ 
leery,  RumU,  11  Barb. 804). 

d.  Sureties  are  not  bound  to  surrender  the  defendant  unless  the  plaintiff 
takes  such  steps  as  authorize  the  sheriff  to  hold  the  defendant  {AUm  y.  Bret- 
lauer^  8  Cal.  R  552). 

e.  If  upon  the  recoyery  of  judgment  against  the  defendant,  his  bail,  in- 
stead of  surrendering  his  body,  elect  to  pay,  and  do,  while  an  appeal  is  pend- 
ing, pay  the  amount  of  the  judgment,  such  payment  will  not  discharge  their 
liability  as  bail  (Appleby  y.  BaUfiton,  44  Barb.  816).  While  the  action  is 
pending,  the  defendant  must  be  deemed  to  remain  in  custody  of  his  bail,  and 
they  are  liable  to  be  sued  for  his  neglect  to  render  hin^elf  in  execution 
wheneyer  his  body  is  legally  required,  and  as  often  as  they  fail  to  produce  his 
body  upon  process  against  his  body,  there  is  a  breach  of  the  undertaking,  un- 
til they  haye  paid  the  amount  stated  in  such  undertaking,  or  the  defendant  is 
in  fact  surrendered  or  charged  in  execution  (id). 

/.  A  party  offering  to  surrender  himself  in  a  discharge  of  hit  sureties,  and 
the  sheriff  rehising  to  take  him, — ^held  a  good  surrender  and  a  discharge  of  the 
sureties  (Babb  y.  Oaklsy,  5  Cal.  R  98). 

g.  The  proyision  of  the  reyised  statutes  allowing  exoneration  of  bail  on 
the  death  of  the  principal  within  eight  days  after  return  of  process,  is  still  in 
foree,  and  the  expiration  of  the  time  to  answer  is  deemed  the  time  of  the  re- 
turn of  process  (HctyesY.  Oarrinffton,  12  Abb.  179;  21  How.  143).  Presomp- 
tiye  proof  of  the  death  of  their  principal  entities  the  bail  to  exoneration  (Mer- 
ritt  y.  Thompson,  1  Hilton,  550).    llie  bail  may  moye  to  be  exonerated  (id.) 

h,  A  sheriff's  priyilege  as  bail  is  commensurate  with  his  liability;  and 
wheneyer  other  bail  can  be  relieyed,  he  can ;  and  he,  as  can  other  biol,  may 
surrender  the  principal  after  judgment  and  execution  against  the  person,  and 
within  twenty  days  after  suit  commenced  against  him,  the  sheri£^  on  his  lia- 
bility as  bail  (MoGh-egary  y.  WiUeU,  17  How.  489 ;  Meteatf  y.  atryher,  10  Abb. 
12).    See  section  201  and  note. 

i.  After  the  twenty  days  limited  t>y  this  section  haye  expired,  bail  cannot 
properly  surrender  their  principal ;  and  if  they  do  surrender  him,  the  sheriff 
cannot  properly  hold  him  (Baker  y.  Curtit,  10  Abb.  279). 

j.  Bail  may  be  permitted,  for  their  own  protection,  to  defend  the  action 
against  their  principal  (JewettY.  Orane,  85  Barb.  208). 

h.  This  section  has  made  no  change  in  the  practice  in  respect  to  the  period 
of  time  after  the  commencement  of  the  action  against  the  bail,  within  which 
the  application  for  fturther  time  to  surrender  the  principal  may  be  made,  nor 
in  respect  to  the  grounds  upon  which  the  allowance  or  further  time  may  be 
granted  (Bank  of  Geneva  y.  Beynolde,  12  Abb.  81 ;  20  How.  18).  In  a  note 
appended  to  the  report  of  this  case  in  12  Abb.  is  a  collection  of  authorities  on 
the  snIMect  of  a  surrender  in  discharge  of  baiL 

Z.  The  granting  or  refusing  an  application  by  bail  for  leaye  to  surrender 
the  principal  after  the  time  therefor  has  expired,  is  in  the  discretion  of  the 
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eooii  It  should  not  be  mmted  if  the  bail  are  indemnified  (id,)  It  should  be 
shown  as  part  of  the  appucation  that  the  bail  are  not  indemnified  (id.)  And 
the  application  should  be  made  without  unnecessary  delay.  Continued  ab- 
seuoe  of  the  principal  fix>m  any  cause  entitles  the  bail  to  make  the  application 
on  the  principars  return  (id, ;  and  see  Baker  y.  OurtiSj  10  Abb.  279 ;  Hayes  y. 
Caninium,  13  Abb.  179;  21  How.  148). 

a,  Bui  are  exonerated  by  a  judgment  in  fayor  of  their  ]9rincipal,  but  if  be- 
fore an  exoneratnr  is  entered  the  judgment  in  fayor  of  the  prmcipal  is  set  aside, 
theliablHty  of  the  baU  is  reyiyed  (fan  Gerhard  y.  Lighte,  18  Abb.  101). 

h.  This  section  is  not  a  substitute  for  the  reyised  statutes  as  defining  the 
whole  extent  of  the  sheriff ^s  liability  as  baiL  See  McCreery  y.  Willett,  22  How. 
91 ;  &  C.  aa  MeOregery  y.  WiOOt,  17  How.  489 ;  and  see  MeUa^fr,  Stryitr,  10 
Abb.  21 ;  81  Barb.  62. 

e.  Under  the  former  practice,  where  bail  was  substituted,  the  liability  of 
the  former  sureties  remained  until  an  exoneratur  was  entered  (1  Taunt  427:  6 
Knff.  251).  They  might  moye  for  an  exoneratur  at  any  time  before  they  were 
saed,  or  eyen  after,  in  some  cases,  and  on  payment  of  costs  ^4  Burr.  2107 ;  Say. 
58;  1  W.  BL  462;  1  Arch.  Pr.  107).  But  eemiie,  if  bail  are  excepted  to,  and 
fill  to  justify,  they  ceaae  to  be  bail,  and  are  discharged  (1  Cow.  64, 60 ;  2  ief . 
514 ;  9  Wend,  47T). 

§  193.  (Am'd  1849.)  Delmery  of  tmdertakmg  to  plaintiff 
and  its  dcceptcmce  or  rejection  ly  him. 

Within  the  time  limited  for  that  purpose,  the  sheriflP  shall  de- 
Kver  the  order  of  arrest  to  the  plaintiff,  or  attorney  by  whom  it  is 
snbecribed,  with  his  return  indorsed,  and  a  certified  copy  of  the 
undertaking  of  the  bail.  The  plaintiff,  within  ten  days  thereafter, 
may  serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  shall  be  deemed  to  have  accepted  it,  and  the  sheriff  shall 
be  exonerated  from  liability. 

§  19S*    (Am'd  1849, 1851.)    Notice  of  jv^ificotion.    New  hail. 

On  the  receipt  of  such  notice,  the  sheriff  or  defendant  may, 
within  ten  days  thereafter,  give  to  the  plaintiff,  or  attorney  by 
whom  the  order  of  arrest  is  subscribed,  notice  of  the  justification 
of  the  same  or  other  bail  (specifying  the  places  of  residence  and 
occupation  of  the  latter)  before  a  judge  of  the  court,  or  county 
judge,  at  a  specified  time  and  place ;  the  time  to  be  not  less  than 
five  nor  more  than  ten  days  thereafter.  In  case  other  bail  be  given, 
there  shall  be  a  new  undertaking  in  the  form  prescribed  in  section 
187. 

d.  By  giving  notice  of  jnatification,  the  defendant  waives  every  defect  in 
the  notice  of  exception  and  irregularity  in  the  service  of  it  (1  H.  Bl.  106,  80 ;  1 
Arch.  Pr.  108).  Farther  time  to  serye  notice  of  justification  may  be  obtained 
(1  Tidd's  Pr.  272).  KotMng  is  said,  either  in  the  former  books  of  practice  or 
in  the  Code,  with  regard  to  excepting  to  the  bail  where,  after  notice  of  excep- 
tion, the  defendant  serves  notice  of  the  justification  of  new  bail.  It  seems  that 
the  exception  to  the  first-named  bail  extends  to  those  substitnted. 

20 
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a.  LeaTem^begiren  to  except  to  boil  after  the  time  limited  Uiaefortui 
expired  {Zmm  v.  MUermaa,  9  Bob.  618). 

§  194.    (Am'd  IMS.)    Qwd^icationa  of  haU. 
The  qoalificatioDB  of  bail  moBt  be  as  follows: 

1.  £acb  of  tbetn  .most  be  ft  resident,  and  botueJiolder  or  free- 
holder, within  the  State. 

2.  They  must  each  be  worth  the  amooDt  Bpecified  in  the  order 
of  arrest,  excluaiTe  of  property  exempt  from  ezecntion  ;  but  the 
judge,  or  a  joBtice  of  the  peace,  on  jnetification,  may  allow  more 
than  two  bail  to  justify  BeveraUy  in  amounts  lees  than  that  ez- 
preesed  in  the  order,  if  the  whole  justitication  be  eqnivalent  to  that 
of  two  sufficient  bail. 

See  note  to  { 187. 

§  109.    (Am'd  1M9.)    Jutt^ftoaUon  of  haU. 

For  the  purpose  of  justification,  eat^  of  the  bafl  shall  attend 
before  the  judge,  or  a  justice  of  the  peace,  at  the  time  and  place 
mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  tbe 
part  of  the  plaintiff,  touching  his  snfficiency,  in  such  manner  as 
the  judge,  or  justice  of  the  peace,  in  his  discretion,  may  think 
proper.  The  examination  shall  be  reduced  to  writing ;  and  sulh 
scribed  by  the  bail,  if  required  by  the  plaintiff. 

b.  The  bail  most  justii;  in  the  county  where  the  defendant  shall  hare  beeo 
arrested,  or  where  tbe  bail  reside  (Rnle  0). 

e.  Opposition  to  bail  ia  nsnallf  on  tlie  groond,  either  of  some  deJeet  or 
irregalant;  in  the  form  or  serrice  of  the  nodce  of  bail  or  of  joatiflcatiiui,  it 
that  the  bait  «re  not  properlT  qualified.  nndeTthBfontierpraGtice,if  the  bail 
did  not  attend  to  jnatlfy  at  tbe  time  appointed,  and  no  further  time  was  gi*en, 
they  were  said  to  be  out  of  court.  But  further  time  was  sometimes  giren, 
either  to  justify  the  same  bail,  or  to  add  and  joatity  others  (1  Tidd's  Pr.  STS). 
Thus  if  they  were  prevented  from  justifying  bycircumstanceB  happening  after 
they  ware  put  in,  as  by  their  subsequent  banhruptcy  (1  Chitt.  B,  11),  or  in- 
solvency (i6.  8,  4),  or  by  their  having  given  up  honseieeping  (i&.  6),  fiirthcr 
time  would,  in  general,  be  allowed  to  add  and  justify  other  bail  (1  IHdd's  Pr. 
2DT,  378).  But  where  bail  offered  themaelvea,  and  were  rejected  on  account 
of  ?ome  personal  insufBcieucy  existing  at  the  time  they  were  put  in,  as  bj 
their  being  then  attorneys  (1  Chitt.  R.  8),  or  insolvent  debtors,  or  by  their  not 
being  then  housekeepers  {ib,  7,  88, 144),  tune  would  seldom  be  allowed  to  add 
and  justify  others  (1  Tidd's  Pr.  387).  Bo,if  the  bail,  f^m  any  Dnforeseenacd- 
deiil,  could  not  attend  (3  Chitt  R.  107),  or  if;  after  notice  of  justification, 
they  refhse  to  attend  (1  Arch.  Pr.  118),  or  if  one  or  both  of  them  failed  to  jm- 
titv,  by  reason  of  the  decision  of  tbe  court  upon  any  doubtM  point  of  law  as 
to  their  right  to  justify  {\  Chitt.  R.  287 ;  1  Arch.  Pr.  1B8),  further  time  woold, 
in  general,  be  granted,  either  to  justify  the  same  bail  ot  to  add  and  justify 
others,  od  a  proper  affidavit  of  the  fitcts. 
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§  106.  (Am'd  1849.)  AUofwanoe  oflail. 

If  the  judge,or  jufitice  of  the  peace,  find  the  bail  sufficient,  he 
ahaD  annex  the  examination  to  the  undertaking,  indorse  his  al- 
lowance thereon,  and  cause  them  to  be  filed  with  the  clerk ;  and 
the  sheriff  shall  thereupon  be  exonerated  from  liability. 

0.  The  jiutiflc^oii  of  bail  has  been  set  aiiide  on  motion,  under  circum- 
■taoces  of  gross  imposition  and  firaad  on  the  part  of  the  bail  (1  Chitt  R  148, 
878;  bat  see  1  Bing.  865 ;  2  DowL  P.  0.  488).  A  rejection  of  one  of  the  bail 
is  a  rejection  of  all  or  both  (6  B.  &  A.  704),  unless  riirther  time  be  given  to 
justify  another  bail  instead  of  the  one  rejected  (1  Arch.  Fr.  118).  Formerly, 
a  defendant  might  appeal  from  a  dedsion  rejecting  baiL  It  is  supposed  there 
is  no  appeal  now. 

&  Justification  of  bail  is  not  complete  until  the  judge  has  indorsed  his  al- 
lowance on  the  undertaking,  and  filed  it  with  the  derk  {C^NdL  y.  Durhee^  12 
How.M;  OMriS  T.  i>ttrl^  a  Abb.  888). 

§  l»r.  Deporit  vnth  the  sherif. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of  giv- 
ing bail,  deposit  with  the  sheriff  the  amount  mentioned  in  the 
order.  The  sheriff  shall  thereupon  give  the  defendant  a  certifiate 
of  the  deposit,  and  the  defendant  shall  be  discharged  out  of  cus- 
tody. 

§  198.  (Am'd  1849.)  Payment  of  deposit  into  oowri. 

The  sheriff  shall,  within  four  days  after  the  deposit,  pay  the 
same  into  court ;  and  shall  take  from  the  officer  receiving  the 
same  two  certificates  of  such  payment,  the  one  of  which  he  shall  de- 
liver to  the  plaintiff,  and  the  other  to  the  defendant.  For  any 
default  in  making  such  payment,  the  same  proceedings  may  be 
had  on  the  official  bond  of  the  sheriff  to  collect  the  sum  deposited 
as  in  other  cases  of  delinquency. 

§  199.  (Am'd  1849.)  SubsUtuti/ng  hail  for  deposit. 

If  money  be  deposited,  as  provided  in  the  last  two  sections, 
bail  may  be  given  and  justified  upon  notice,  as  prescribed  in  sec- 
tion 193,  any  time  before  judgment ;  and  thereupon  the  judge 
before  whom  the  justification  is  had,  shall  direct,  in  the  order  of 
allowance,  that  the  money  deposited  be  refunded  by  the  sheriff  to 
the  defendant,  and  it  shall  be  refunded  accordingly. 

t,  A  motion  to  reftmd  money  cannot  be  made  until  after  bail  haye  justified. 
Hie  court  is  authorized  to  refond  the  money  to  the  defendant  alone  (ifi»T- 
y.  Aanmmn^  8  Abb.  K.  8.  889 ;  84  How.  272). 
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§  300.    (Am'd  1849.)    Depositj  hew  diypo^ed  of. 

Where  money  shall  have  been  so  deposited,  if  it  remain  on 
deposit,  at  the  time  of  an  order  or  judgment  for  the  payment  of 
money  to  the  plaintiff,  the  clerk  shall,  nnder  the  direction  of  the 
court,  apply  the  same  in  satisfaction  thereof,  and  after  satisfying 
the  judgment,  shall  refund  the  surplus,  if  any,  to  the  defendaDt. 
If  the  judgment  be  in  favor  of  the  defendant,  the«clerk  shall  re- 
fund to  him  the  whole  sum  deposited  and  remaining  unapplied. 

a.  The  defendant,  having  been  arrested  and  held  to  bail  in  the  sum  of  (500, 
deposited  that  amount  with  the  sherifE^  and  aiterwards,  having  given  bail,  ob- 
tained an  order  that  the  deposit  be  repaid  him.  Before  the  deposit  had  been 
repaid,  the  plaintiff  commenced  a  second  action  against  the  same  defendant, 
and  issued  an  attachment,  which  he  levied  upon  the  deposit.  A  third  par^, 
upon  affidavits  stating  that  the  money  was  his  money,  not  that  of  the  defoia- 
ant,  and  advanced  by  him  for  the  deposit  until  bail  could  be  found,  applied, 
by  the  defendant's  attorney,  for  an  oraer  that  the  money  be  paid  over  to  the 
defendant's  attorney  for  him, — ^held,  that  the  money,  by  being  deposited,  be- 
came the  property  of  the  ddendanl  and  was  liable  to  the  attachment,  and 
that  the  apphcation  must  be  deniea  {Salter  v.  Wemeffy  6  Abb.  191).  [It  is 
said  that  tibis  decision  was  reversed  on  apjpeaL  2Ri.] 

h.  Money  paid  into  court  is  at  the  nsk  of  the  depositor,  see  Pamm  t. 
IVa«M,  6  Duer,  660;  DePeyder  v.  Olarhtan,  8  Wend.  77;  Hopk.  505. 

§  301  •    (Am'd  1849.)    Sheriffs  when  liable  as  badl. 

If,  after  being  arrested,  the  defendant  escape  or  be  rescued,  or 
baQ  be  not  given  or  justified,  or  a  deposit  be  not  made  instead 
thereof,  the  sheriff  shall  himself  be  liable  as  bail.  But  he  may 
discharge  himself  from  such  liability,  by  the  giving  and  justifica- 
tion of  bail,  as  provided  in  sections  193, 194, 195,  and  196,  at  any 
time  before  process  against  the  person  of  the  defendant,  to  enforce 
an  order  or  judgment  in  the  action. 

e.  Where  the  bail  siven  fbr  a  defendant,  upon  his  arrest,  are  excepted  to, 
and  do  not  justify^  and  no  other  bail  are  given,  nor  a  deposit  made,  the  sheriff 
himself  becomes  hable  as  bail  (Buekman  v.  OamUy^  9  How.  180 ;  see  JDeeker 
Y.  Anderson,  89  Barb.  84p.  He  may,  at  any  tithe  before  process  against  the 
person  of  the  defendant  is  issued,  discharffe  himself  £rom  such  liability  by  the 
^vinff  and  justification  of  bail,  but  not  mer  such  process  (i6.)  But  die  sher- 
iff altnough  his  liability  as  biul  is  fixed  by  return  of  [an  execution  in  the 
nature  of  ]  a  ca.  $a,  not  found,  is  only  liable  as  bail,  and  he  has  the  same  right 
to  relief  within  twenty  days  after  action  brought  against  him  as  is  given  to 
bail  by  1 191  (id.),  and  he  is  entitled  to  the  same  right  and  powers  as  hsIL 
He  may,  therefore,  as  bail,  arrest  the  defendant  and  surrender  him  in  the  ac- 
tion;  and  for  this  no  process  is  necessary  (8arto$  y.  MereequeB,  9  How.  188). 

a.  An  action  against  a  sheriff  on  his  liability  as  bail  under  this  section  is 
not  an  action  for  neglect  of  official  duty.  The  damages  are  the  amount  of 
the  judgment,  and  cannot  be  reduced  by  evidence  of  the  insolvency  of  tiie 
jud^ent  debtor  {Metcdif  y.  Stryher,  10  Abb.  12;  81  Barb.  62;  QaUaraHr. 
Oreer,  4  Bosw.  94 ;  B&msIy.  LytM,  2  Bob.  448 ;  Lety  v.  Mcholai.  19  Abb.  289; 
WiUett  V.  Laaalliy  id.  272).  It  is  otherwise  where  the  action  is  for  an 
escape  (Laguerre  v.  Orter,  10  Abb.  12,  note). 
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a.  The  court  will  not  order  a  aheriff  to  take  bail  for  the  jail  libertieB,  nor 
to  pass  upon  the  sufficiency  of  sach  bail  (ib,) 
Bee  note  to  sections  185, 188, 189,  191. 

§  909«    Proceedings  on  JudgmerU  against  sheriff. 

If  a  judgment  be  recovered  against  the  sheriff  upon  his  liabH- 
i^  as  bail,  and  an  execution  thereon  be  returned  unsatisfied  in 
whole  or  in  part,  the  same  proceedings  may  be  had  on  the  official 
bond  of  the  sheriff,  to  collect  the  deficiency,  as  in  other  cases  of 
delinquency. 

§  903.    (Am'd  1849.)    BoU  Uoble  to  sheriff. 

The  bail  taken  upon  the  arrest,  shall,  unless  they  justify,  or 
other  ban  be  given  or  justified,  be  liable  to  the  sheriff  by  action 
for  damages  which  he  may  sustain  by  reason  of  such  omission. 

l.  The  sheriff  has  no  right  of  action  nnder  this  section  ag^nst  bail  who 
fidl  to  justify,  unto  he  has  sustained  damage  by  reason  of  the  liability  as  bail 
which  the  law  imposes  upon  him,  as  a  consequence  of  a  failure  to  justify  or 
pat  Id  other  bail  (Olapp  y.  Sehiutt,  44  Barb.  9 ;  19  Abb.  121 ;  29  How.  256). 

§  94Ml«  (Am'd  1858.)  Vacating  order  of  arrestj  or  reduomg 
Ml. 

A  defendant  arrested  may,  at  any  time  before  judgment,  apply, 
on  motion,  to  vacate  the  order  of  arrest,  or  to  reduce  the  amount 
of  bail. 

e.  The  motion  to  yacate  need  not  necessarily  be  made  to  the  judge  who 
granted  the  order  (Dunaher  v.  Meyer ^  1  Code  Rep.  87).  If  made  to  the  judge 
who  granted  the  order,  it  may  be  made  ex  parUy  and  at  chambers,  but  if 
made  to  uiy  other  judge,  it  must  be  on  notice,  in  the  same  manner  in  which 
other  motions  are  made,  and  cannot  be  made  at  chambers  {Cayuga  Efk  t. 
WarfiM,  18  How.  439 ;  Bogere  y.  McEThme,  12  Abb.  292 ;  20  How.  441).  A 
county  judge  has  no  power  to  yacate  an  order  of  arrest  (Bodg&n  y.  McElh&ne, 
13  Abb.  292 ;  20  How.  441). 

d.  A  motion  to  yacate  an  order  of  arrest  may  be  made  at  any  time  htfore 
ja^nnent,  notwithstandinffthe  defendant  has  given  and  perfected  bail  ( Wicks 
y.  mrmon,  12  Abb.  476 ;  Warren  y.  WenddL,  18  Abb.  187 ;  Col  Ins,  Co.  y. 
Fcree^  8  How.  858;  Cody  y.  Edmonds^  12  id.  197) ;  and  obtained  time  to 
answer  {jd.) ;  but  the  motion  cannot  be  made  after  judgment  (Barker  y. 
WKeder,  28  How.  198;  BoberU  y.  Carter,  17  How.  279;  9  Abb.  106,  note; 
OnweU  y.  Bravm,  9  Abb.  107,  note;  and  section  188,  ante). 

e.  By  putting  in  bail,  defendant  waiyes  all  technical  defects  in  the  affida- 
vit on  which  the  order  was  obtained  (16  Barb.  26 ;  Dale  y.  Saddle,  16  How. 
71 ;  25  Barb.  888 ;  BaOouhey  y.  Cudot,  8  Abb.  N.  8.  122.) 

See  note  to  sections  188  and  206. 

§  905.    Affidcmts  on  motion. 

If  the  motion  be  made  upon  affidavits  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same 
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bj  affidavits,  or  other  proofs,  in  addition  to  those  on  which  the 
order  of  arrest  was  made. 

a.  Affldaiits. — ^The  motion  may  be  made  without  affidavits  on  the  part 
of  the  defendant,  that  is,  upon  the  plaintiff's  own  showing  (Geller  y.  Sentai, 
4  Abb.  104 ;  £a3cer  v.  Stoaehamer,  8  Code  Bep.  248 ;  6  How.  251) ;  in  which 
case,  the  sole  question  is  whether  the  affidavits  of  the  plaintiff  authorize  the 
granting  the  order  (Martin  v.  Vanderlipy  8  How.  265) ;  or  upon  the  affidant 
of  the  defendant  or  others  (Corwin  Y.Freeland,  6  N.  Y.  565).  ^  In  such  a  case 
the  plaintiff  may,  to  sustain  the  order  and  resist  the  motion,  introduce  addi- 
tional affidavits  and  show  contemporaneous  frauds  by  the  defendant  (8oott  ▼. 
WUliams^  28  How.  898).  The  evidence  of  contemporaneous  frauds  must  he 
legal  evidence  (Stewart  v.  Potterj  87  How.  68). 

h,  A  defendant  who  moves  upon  the  plaintiff's  affidavits  to  vacate  an 
order  of  arrest,  admits  those  affidavits  to  be  true  (LoveU  v.  Martin^  21  How. 
288;  BathomY.EaUy  4  Abb.  227),  although  the  allegations  they  contun 
may  be  made  on  information  and  belief  only  (Wolfe  v.  Brawery  5  Rob.  602). 
And  where  the  defendant  moves  on  the  plaintiff's  affidavits,  and  affidavits  m 
response  thereto,  he  so  far  adopts  the  plaintiff's  affidavits  as  to  waive  the 
right  to  object  to  them  for  being  erroneously  entitied  (OUy  B*h  v.  lAtmUffy 
28  How.  897). 

e.  On  a  motion  to  discharge  from  arrest  on  the  ground  that  the  debt  has 
been  barred  by  a  discharae  in  bankruptcy  or  insolvency,  the  court  may  ex- 
amine the  validity  of  the  discharge.  If  the  discharge  is  found  to  be  valid,  the 
order  of  arrest  should  be  vacated  (Amor,  Fla$k  Co,  v.  Scm^  3  Abb.  N.  8.  388 ; 
7  Rob.  288). 

d.  If  the  action  is  one  in  which  the  plaintiff  cannot  be  aireated,  and  he 
has  given  bail,  his  proper  remedy  is  to  move  to  vacate  the  order  of  arrest,  and 
not  move  for  tm^exonerattir  and  the  discharge  of  his  bail  (HoUbrooh  y.  Homer^ 
6  How.  86). 

e.  Where  the  right  to  arrest  is  derived  from  the  nature  of  the  action,  tha 
defendant  will  not  be  allowed  to  introduce  affidavits  to  show  that  there  is  no 
cause  of  action ;  for  that  would  be  trying  the  merits  of  the  action  by  affida- 
vits (JBolomonr.  WatSy  2  Hilton,  179).  But  the  Code,  even  in  such  a  case,  permits 
a  partial  trial  of  a  cause  on  motion  to  vacate  (  Oorvnn  v.  FreeHand.  6  N.  Y.  565). 
And  where  the  facts  constituting  the  cause  of  action  and  the  acts  authoriz- 
ing the  arrest  are  identical,  the  order  of  arrest  will  not  be  set  aside  on  the 
merits,  unless  the  defendant  clearly  makes  out  such  a  case  as  would  call  on 
the  judge  at  the  trial  either  to  nonsuit  the  plaintiff,  or  direct  a  verdict  for  the 
defendant  (Lecis  v.  NobUy  15  Abb.  475 ;  Barrett  v.  Ora^Uy  84  Barb.  20 ;  and  see 
Oousland  v.  DaeUy  4  Bosw.  619 ;  LoriUard  Int.  Co.  v.  Afeahuraly  7  Rob.  808). 
In  MeMin  v.  Berry  (28  How.  880),  the  order  of  arrest  was  vacated,  on  the 
^ound  that  the  balance  of  proof,  as  to  whether  or  not  there  was  fraud,  was 
in  favor  of  the  defendants.  When  the  arrest  is  founded  upon  extrinsic 
facts,  wholly  independent  of  the  cause  of  action,  as  where  the  defendant  has 
removed  or  disposed  of  his  property,  or  is  about  to  do  so,  with  intent  to  de- 
fraud his  creditors,  then  the  defendant  may  contest  the  truth  of  the  &ctB 
upon  which  the  arrest  was  ordered ;  and  if  he  satisfies  the  court,  either  by 
his  own  affidavit  or  otherwise,  that  there  is  no  foundation  for  the  arrest,  he 
is  entitled  to  be  discharged  (GeUer  v.  SeisBoSy  4  Abb.  104 ;  BedsR  y.  BturtOy  1 
Bosw.  684;  6  Abb.  819,  n,;  Ooope  v.  WeUa,  6  Abb.  540;  Faiaoner  v.  EWtty  1 
Code  Rep.  N.  8.  155 ;  Oormn  v.  FreeUmd,  6  N.  Y.  565).  A  denial  by  the 
debtor  ot  the  ^licts  sworn  to  on  the  part  of  the  plaintiff  is  not  sufficient  to 
vacate  an  order  of  arrest ;  there  must  be  a  preponderance  of  evidence  (PhSUf* 
V.  Benediety  20  How.  265 ;  see  AUen  Y.McCrastony  82  Barb.  662 ;  Brod^Y. 
JhfMy  25  How.  471 ;  16  Abb.  251).  On  such  motion  the  question  is,  whether, 
upon  the  whole  case,  as  made  by  the  affidavits  on  both  sides,  the  court,  ii 
called  upon  to  act  upon  the  application  as  rea  nova^  would  grant  the  order  of 
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arrest  If  it  would,  then  the  moticm  to  yacate  shonld  be  denied.  But  if, 
after  hearing  both  parties,  it  should  appear  that  a  case  for  arrest  has  not  been 
made  oat,  the  order  should  be  vacated  {Ckapin  v.  Seeley,  18  How.  498; 
Barron  v.  Sanford^  14  id.  448 ;  6  Abb.-  820  n.)  For  to  sustain  an  order  of 
airest,  the  plaintafT  is  bound  to  make  out  his  case  beyond  a  doubt  {Mulrey  v. 
OodeU^  8  Rob.  716).  Thus,  where  the  order  of  arrest  was  for  obtaining  goods 
on  a  check  which  defendant  represented  would  be  paid  on  presentment  and 
which  on  presentment  was  not  paid,  it  appearing  that  the  drawer  of  the 
check,  on  tiie  day  it  was  delivered  to  plaintin^  and  on  the  following  day,  had 
in  bank  to  his  credit  funds  sufficient  to  pay  the  check  if  it  had  be^  pre- 
sented, the  order  of  arrest  was  vacated  {atewofrt  v.  P^tter^  87  How.  68).  In 
other  cases  it  is  held  that  the  principle  on  which  the  court  should  act  in  such 
a  case  is  to  inquire  whether,  upon  the  whole  case  as  presented,  it  appears 
that  a  verdict  ought  to  be  given  for  the  plaintiff  or  defendant.  If  the  ques- 
tions are  doubtful,  then  the  plaintiff  has  not  made  out  his  case,  and  the  de- 
fendant should  be  discharged  {Hernandez  v.  Catnobellij  10  How.  449 ;  Republio 
efMexieo  v.  ArranffoU,  11  id.  576 ;  6  Duer,  634;  Barron  v.  Bamford^  14  How. 
443;  6  Abb.  820  n.;  Sacha  y. Bertrand^  12  Abb.  488;  22  How.  96;  AUmy. 
MeOrattm,  32  Barb.  662).  In  Frod  v.  MeOarger  (14  How.  181),  Marvin,  J., 
reviewed  the  cases  on  this  point  very  fully,  and  concluded  that,  when  the 
&ct8  justifying  U&e  arrest  differ  from  the  facts  constituting  the  cause  of  action, 
and  are  not  to  be  passed  upon  by  the  jnry  on  the  trial  there,  on  a  motion  to 
diBchaige  the  order  of  arrest,  the  court  may  decide  the  disputed  question  of 
&ct ;  but  where  the  facts  on  which  an  order  of  arrest  iasuea  are  those  which 
constitute  the  cause  of  action,  and  their  truth  has  to  be  passed  upon  by  the 
jury,  there  the  court  ought  not,  except  in  a  very  clear  case,  to  try  the 
question  on  a  motion  to  vacate  the  order  of  arrest  (see  Boyal  Ins,  Co,  v.  I^ohle, 
5  Abb.  N.  8.  64 ;  Merritt  v.  Heckacher^  60  Barb.  452 ;  JStuyvemnt  v.  Botoran,  8 
Abb.  N.  8.  270 ;  84  How.  61 ;  Menoin  v.  Placard,  8  Rob.  702 ;  IfeUon  v. 
Bhd^fiM^  64  Barb.  680 ;  Woodward  Steam  Pump  Co.  v.  8toJc68,  88  How.  896 ; 
Sly  V.  Mumford^  47  Barb.  629 ;  Jmodcmiki  v.  Sawndertan^  1  Daly,  282).  An 
iasne  as  to  fraud  is  for  the  jury  (Franehsrig  v.  Henrique^  24  How.  165 ;  see 
Warren  t.  Leland,  18  Abb.  187).  The  eapcicUy  in  which  a  defendant  receives 
money  of  the  plaintiff^  so  as  to  subject  him  to  arrest  for  withholding  it  is 
part  of  the  cause  of  action,  to  be  proved  on  the  trial,  and  the  question  can- 
not be  tried  by  affidavits  {Swift  t.  Wylie,  5  Bob.  680).  And  where  the 
action  was  for  the  wrongful  conversion  of  stock  certificates  left  with  defend- 
ant for  safe  keeping,  the  court  refused  to  try  the  question  of  conversion  on 
affidavits  (BuUer  v.  Mclloaine,  81  How.  879 ;  see  Jananique  v.  De  Lue^  1  Abb. 
N.  8.  419). 

a.  In  an  action  to  recover  the  possession  of  personal  property,  the  sheriff's 
letom  is  prima  fade  evidence  that  the  property  has  been  concealed  or  re- 
moved to  prevent  its  being  taken ;  but  the  defendant  may  rebut  the  pre- 
somption  thus  raised,  and  on  its  appearing  that  the  defendant  neither  con- 
cealed, removed,  nor  disposed  of  the  property  to  prevent  its  being  taken,  the 
court  will  vacate  the  order  of  arrest  {ManUy  v.  Paterson^  8  Code  Bep.  89). 

5.  It  is  not  a  ground  for  vacating  an  order  for  arrest,  that  the  case  made 
by  the  complaint  varies  from  that  made  by  the  affidavits,  if  the  affidavits  are 
themselves  sufficient,  and  disclose  a  ground  of  arrest  which  is  consistent  with 
the  alleffations  of  the  complaint  {8Mle  v.  Palmer^  7  Abb.  181).  Nor  will  an 
order  of  arrest  be  vacated  because  the  summons  is  erroneously  entitled  {BedeU 
V.  Sturtay  1  Bosw.  684),  nor  because  since  the  granting  the  order  the  sum- 
mons has  been  amended  {Union  B^h  v.  MoU,  6  Abb.  816),  nor  because  an  at- 
tachment proceeding  between  the  same  parties,  and  for  the  same  cause  of  ac- 
tion, is  pending  in  another  State  {Litheau  v.  Turner,  1  Code  Bep.  N.  S.  210^, 
nor  because  the  defendant  has  been  sued  for  the  same  cause  in  a  foreign  tn- 
bonal  {Arthurton  v.  DaUey,  20  How.  811),  nor  because  there  is  an  improper 
joinder  of  parties  plaintiff  (  WMer  v.  MotUm,  11  Abb.  118),  nor  because  the 
defendant  was  arrested  at  a  time  when  he  was  exempt  fit>m  arrest  {Hdrt  v. 
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Kennedy^  15  Abb.  290),  nor  because  the  debt  is  barred  by  tbe  statate  of  lind- 
tationSf  no  such  defense  being  set  up  in  the  answer  {ArthurUm  y.  DaiBsy^  20 
How.  811),  nor  because  the  plaintiff  has  not  served  a  complaint  in  the  actioo 
{SHrmer  v.  Noyet^  7  Rob.  228),  nor  because  the  first  names  of  the  pUdntiffi 
are  omitted  in  the  summons  and  order  of  arrest  {BaUouh&y  y.  Oudoi,  8  Abb. 
K.  8. 122),  nor  because  there  is  a  defect  of  parties  defendant  {Clark  y.  Pinti- 
ney,  50  Barb.  226),  nor  in  an  action  for  conyerting  chattels,  on  the  ground 
that  the  defendant  has  a  demand  against  plaintiff  exceeding  the  amount 
claimed  in  the  action  (Httelet  y.  Sogers,  1  Abb.  N.  S.  27).  But  the  defoidsnt 
will  be  dischaiged  from  arrest  when  it  appears  ihat  the  arrest  was  effected 
by  enticing  him  by  false  representations,  within  the  bailiwick  of  the  sheriff 
holding  the  process  ( O&upu  y.  Stmonton,  8  Abb.  474 ;  Stdn  y.  Vdlkenhauttr,  27 
I^aw  Jour.  N.  8.  Q.  B.  286). 

a.  Where  the  amount  of  the  defendant's  indebtedness  is  verified  m  tiie 
affidavit  on  which  the  arrest  is  founded,  the  order  will  not  be  modified 
merely  because  the  affidavits  submitted  by  the  defendant  on  a  motion  to  va- 
cate the  order,  contain  some  evidence  that  the  claim  is  overstated  (NotiU  v. 
PreicaU,  4  E.  D.  Smith,  189). 

b,  C^ondltlon  upon  vacating  order. — ^Upon  vacating  an  order  of 
arrest,  the  court  assumes  the  power,  in  some  cases,  to  make  the  order  con- 
ditionally on  the  defendant's  stipulating  not  to  bring  any  action  for  false  im- 
prisonment, or  for  damages  by  reason  of  his  arrest  {Ifarthem  BaUway  Oomp. 
V.  CarperUiery  4  Abb.  47 ;  Alam  v.  Sanon,  id.  102 ;  Orodsn  v.  Drew,  8  Doer, 
656 ;  Merchant  *«  Bank  v.  Dmgkt,  18  How.  871 ;  and  see  Decker  v.  Judeoii,  16 
N.  Y.  446 ;  WiUiame  v.  Biiel,  6  Duer,  608;  Q<nild  v.  Qpeneer,  5  Paige,  541; 
RigTiey  y.  ToiUmadge,  17  How.  668;  Boyd  v.  Vanderkmp,  1  Barb.  Oh.  278; 
Lee  v.  AveriUy  2  8and.  622 ;  Aldridge  y.  Baary,  8  Dowl.  Pr.  Oaa.  460 ;  DamMck 
V.  Eaeker,  8  Barb.  19). 

e.  The  discretion  exercised  by  the  court  at  general  term,  in  imposing  such 
a  stipulation,  is  not  to  be  reviewed  at  a  subseouent  general  term,  nor  by  the 
court  at  special  term  {Edgerton  v.  Ford^  11  Abo.  415). 

d.  Where,  on  appeed  from  an  order  denying  defendant 's  molion  to  vacate 
an  order  for  arrest,  tne  order  was  to  be  reversed  on  defendant  stipulating  not 
to  sue,  or  in  defiiult  of  such  stipulation,  the  order  was  to  be  affirmed,  the  de- 
fendant declined  so  to  stipulate, — ^held  that  the  order  was  conclusive  on  de- 
fendant, on  his  motion  to  set  aside  an  execution  against  his  person,  and  the 
court  would  not  review  the  order  on  the  ground  mat  the  condition  was  op- 
pressive (jd,) 

e,  Renemrlny  motion, — ^A  motion  to  vacate  an  order  of  arrest,  cannot 
be  renewed  in  any  case  without  leave  of  the  court  (Lotfell  v.  Martin,  21  How. 
288).  After  a  defendant  has  moved  upon  plaintiff's  affidavits  to  vacate  ttte 
order  of  arrest,  and  his  motion  has  been  denied,  he  should  not  have  leave  to 
renew  it  on  affidavits  contradicting  those  of  ti^e  plaintiff  (LowU  v.  Martin, 
12  Abb.  178). 

/.  Appeal  ttonk  order. — ^An  order  denying;  a  motion  that  an  under- 
taking griven  on  the  arrest  of  the  defendant  be  dehvered  up  and  an  esBoneniur 
entered  is  an  appealable  order  to  the  general  term  {Cfol  Ine.  Ob.  v.  Foree,  8 
How.  858),  but  not  to  the  court  of  appeals  (G^in  v.  Tompkim,  1  Code  Bq^ 
N.  8.  415). 

g.  Where  the  defendant  has  been  arrested,  and  his  motion  to  reduce  the 
bail  been  denied  by  the  justice  who  granted  the  order,  another  justice,  be- 
fore whom  a  motion  to  vacate  the  order  or  reduce  the  bail  is  made,  founded 
upon  new  affidavits,  should  not  reduce  the  bail  unless  new  facts  are  presented 
bearing  on  that  question ;  and  the  fact  that»  since  the  denial  of  the  first  mo- 
tion, the  defendant  has  been  held  to  bail  in  a  much  smaller  amount  in  a  crim- 
inal proceeding  on  the  same  facts,  is  not  a  reason  for  reducing  the  amomit 
of  bsi]  in  the  action  (Union  B'k  v.  MoU,  6  Abb.  816). 

h.  An  appeal  from  an  order  of  a  county  judge  vacating  an  order  of  anest, 
may  be  taken  to  the  general  term  of  the  supreme  court  (Lanca^er  v.  Boonus^ 
20  How.  421). 
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a.  An  appeal  ftom  an  order  denying  a  motion  to  vacate  an  order  of  ar- 
rest, is  not  pr^ndiced  by  the  entry  of  judgment  against  the  defendant,  and 
the  hail  becoming  charged  pending  the  appeal  (PSm^  MtU,  Im,  Co,  y.  Mor 
Aado,  16  Abb.  451). 

h.  An  order  reducing  the  amount  of  bail,  will  not.  under  ordinary  drcum- 
Btuoes  he  reyiewed  on  appeal  (Eart  y.  Kennedy^  15  Abb.  390). 

tf.  On  an  appeal  from  an  order  vacating  an  order  of  arrest,  the  court  will, 
on  the  absence  of  the  complaint,  presume  that  the  complaint  is  consistent 
with  the  affidavit  on  which  the  order  was  granted  (Lmnt  v.  Ndbie,  15  Abb. 

47S). 

tf.  The  defendant  moved  to  vacate  the  order  of  arrest ;  his  motion  was  de- 
nied, and  he  appealed  to  the  general  term.  Pending  the  appeal  he  obtained 
leave  to  move  again  on  new  mcts,  and  that  motion  wing  denied  he  appealed 
to  the  general  term, — held,  on  reversiDg  the  order  on  the  second  motion  and 
Tacati^  the  order  of  arrest,  that  the  first  order  diould  be  dismissed  with  costs 
{Lambert  v.  Snott,  9  Abb.  92). 

e.  Appeals  from  orders  denying  motions  to  vacate  orders  of  arrest  after 
defendant  has  given  bail,  are  not  to  be  encouraged  (Maer$  v.  Mbrro  A  MofrUn^ 
17  How.  880 ;  18  Abb.  257 ;  29  Barb.  261). 

/.  On  an  appeal  from  an  order  denying  a  motion  to  vacate  an  order  of  ar- 
rest, the  objection  that  the  affidavit  on  which  the  order  of  arrest  was  granted 
was  made  on  information  and  belief,  can  have  but  little  weight  with  the  ap- 
pellate court,  where  the  principal  allegations  in  such  affidavit  are  not  ex- 
plained or  denied  {Umou  B'h  v.  Matt,  9  Abb.  106 ;  17  How.  854). 

g.  The  court  at  general  term,  on  appeal  frt>m  a  judgment,  cannot  consider 
whether  an  order  of  arrest  in  the  action  was  properly  granted  {Bon  v.  We$t,  2 
BO8W.860). 
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§  906«    ( Am'd  1849.)    Ddivery  of  personal  property. 

The  plaintiff,  in  an  action  to  recover  the  posBesBion  of  personal 
properly,  may,  at  the  time  of  issaiiig  the  Bmnmoss,  or  at  any  time 
before  answer,  claim  the  immediate  delivery  of  snch  property,  as 
provided  in  this  chapter. 
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a.  The  proTirioiu  of  this  chapter  are  a  sabetitute  for  the  former  action  of 
replevin  {fioberts  y.  JBandall^  8  Sand.  707 ;  BockweU  T.  Saunden^  19  Barb.  481; 
Chofpd  y.  SHntuT^  6  How.  889;  B^k  of  France  y.  CarpmUr^  4  Abb.  61; 
NichoU  y.  Miehady  28  N.  Y.  269).  And  in  continffendee  not  proyided  for,  the 
former  practice  in  the  action  of  repleyin  must  be  resorted  to  (Broebwaif  y. 
Bttrfu^^  16  Barb.  814;  WiUon  y.  Wheeler^  6  How.  49).  As  to  yerdict  end 
judgment,  see  {{  261,  277. 

0.  The  object  of  the  jproceeding  nnder  this  chapter  is  the  recovery  of  the 
property  in  specie ;  and  if^  before  action  brought,  tne  defendant  ancondition- 
ally  offers  to  restore  the  property,  the  object  is  already  attained,  and  the 
proceeding  under  this  chapter  is  nnnecessaiy.  8ach  an  ofier  is  equivalent 
to  a  tender  before  action  brought  {Scttage  v.  Perking  11  How.  17).  And 
where,  after  delivery  of  a  requisition,  &c ,  to  the  sheriff,  before  the  defendant 
was  served  with  the  summons  in  the  action,  the  prcmerty  in  suit  was  restored 
to  plaintiff,—  held  the  plaintiff  could  not  recover  m  me  action  (Iftmer  v.  OoT' 
torn,  86  How.  540;  ChriUie  v.  Oarbit,  84  How.  19). 

c  In  an  action  for  the  recovery  of  the  posflMession  of  personal  property, 
where  the  property  has  been  delivered  to  the  plaintiff^  and  the  defenouit  has 
answered,  the  plamtiff  cannot  discontinue  on  payment  of  costs  merely  (  FiZim 
y.  WheeleTj  6  How.  49).  If  in  such  a  case  the  plaintiff  neglects  to  proceed 
Isfore  iMti«,  the  defenoant  may,  under  section  274,  have  jud^ent  for  a  dis- 
missal of  Uie  coznplaint,  for  ms  costs  and  a  return  of  the  goods;  or,  if  he 
neglect  to  proceed  after  issue,  defendant  may  notice  the  cause  for  trial  under 
section  258,  and  have  a  diwnlaaifil,  yerdict,  or  judgment,  as  the  case  may  require 
{Sehroeder  y.  KoMenbaei^  6  Abb.  66).  An  order  that  the  complaint  be  dis- 
miflsed  unleiss  the  plaintiff  bring  the  cause  to  trial  within  a  specified  time,  is 
improper  in  such  a  case  (id.)  Ir  the  plaintiff  serves  notice  of  discontinuance 
at  any  stage  of  the  action,  the  defendant  may  accept  it,  and  sue  on  the 
undertaking  given  by  the  plaintiff  on  procuring  the  delivery  of  the  property 
to  him. 

d.  The  actions  for  injuries  by  force  to  property,  and  claims  to  recover  Ihe 
possession  of  personal  property,  are  different  causes  of  action;  and  these 
actions,  are  concurrent  actions,  the  same  state  of  facts  sustaining  the  action 
in  either  form, — ^it  is  the  judgment  demanded  which  determines  to  which 
class  it  belongs  {Spalding  y.  Sliding,  8  How.  297 ;  and  see  Dows  v.  Green,  8 
How.  877). 

e.  The  remedy  given  by  this  chapter  is  applicable  to  every  case  in  which 
the  action  of  replevin,  as  given  by  the  Revised  Statutes,  would  lie.  The 
remedy  may  be  had  notwithstandinff  the  defendant  has  wrongftilly  parted  with 
the  possession  of  the  property  before  the  action  was  commenced  (Roes  v. 
Casitdy,  27  How.  416 ;  Knapp  v.  Smith,  27  N.  Y.  277 ;  Nu^U  v.  Jdiehad,  28 
N.  Y.  269 ;  EUig  v.  Lermer,  48  Barb.  589). 

/.  SerMe,  the  spirit  of  section  207,  subd.  4  of  the  Code,  seems  to  forbid  a 
resort  to  the  remedy  provided  by  this  chapter  against  a  sheriff  who  has  taken 
goods  upon  an  attacmnent  {Smith  v.  Oreer^  48  Barb.  187). 

g.  Property  taken  from  tiie  owner  for  a  tax  assessed  on  him  under  a  law  of 
the  United  States  cannot  be  replevied  by  him  {CPBeUl/y  v.  Good^  42  Barb.  521 ; 
18  Abb.  106).  But  the  owner  of  goods  unlawftilly  seized,  under  a  wsrnuat 
against  another  person  for  nonpayment  of  a  State  or  city  tax,  may  take  pro- 
ceedings of  **  clami  and  delivery  "  for  such  goods  {SloektMU  v.  Vieteh,  15  Abb. 
412). 

h,  A  requisition  in  proceedings  of  claim  and  delivery,  against  one  who 
purchased  the  property  at  a  wrongful  sale,  justifies  the  sheriff  in  tiJdnff  it, 
although  the  defendant  acted  merely  as  asent  in  making  the  purchase,  if  the 
papers  are  served  and  the  seizure  made  while  the  goods  remain  in  his  actual 
possession  {Haehine  v.  KeUy,  1  Abb.  N.  S.  68). 

i,  A  plaintiff  has  his  election  to  proceed  under  this  chapter  to  recover 
possession  of  the  property,  or  to  recover  damages  for  the  taking  or  detention; 
and  having  made  his  election,  he  must  abide  by  it.    He  cannot  have  the  da- 


L. 


§  207.]  CLAIM  AJn>  DELIVERY.  307 

ftDdant  arrested,  and  haye  a  deliTwy  of  the  property  too,  pending  the  litiffa- 
tioo.  The  plaintiff 'b  course  ia,  to  panne  the  proceedings  pointed  out  in  tois 
chapter ;  and  if  the  property  cannot  be  found,  and  the  case  is  within  section 
179,  sob.  8,  to  obtain  an  order  of  arrest;  but  in  that  case  he  cannot  afterwards 
obttdn  possession  of  the  property,  pending  the  action  {Chappel  v.  Skinner ^  6 
How.  888). 

a.  A  warehouse  entry,  if  eyidence  of  the  title  of  its  possessor  to  the  goods 
which  it  describes,  is  as  properly  the  sulgect  of  an  action  for  its  deliyeiy,  as  a 
certificate  of  stock  or  bill  of  exchange  (Knehus  y.  WiUiams,  1  Duer,  597) ; 
and  80  an  action  lies  for  conyersion  of  an  insurance  policy  (Luckey  y.  Camumy 
e  Abb.  N.  8.  209 ;  87  How.  184). 

Bee  note  to  subdiyision  8  oi  section  179. 

§  907»  Affidavit  and  its  requisUes. 

Where  a  delivery  is  claimed,  ah  affidavit  must  be  made  by  the 
plamtiff,  or  by  Bome  one  in  his  behalf,  showing, 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed 
(particnlarly  describing  it),  or  is  lawfully  entitled  to  the  possession 
thereof  by  virtue  of  a  special  property  therein,  the  facts  in  respect 
to  which  shall  be  set  forth ; 

2.  That  the  proi)erty  is  wrongfully  detained  by  the  defend- 
ant; 

5.  The  allied  cause  of  the  detention  thereof,  according  to  his 
best  knowledge,  information,  and  belief; 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute ;  or  seized  under  an  execution  or  attach- 
ment against  the  property  of  the  plaintiff;  or  if  so  seized,  that  it 
is,  by  statute,  exempt  from  such  seizure ;  and 

6.  The  actual  value  of  the  property. 

I,  Where  property  has  been  seized  under  an  execution,  the  affidayit  must 
"  show ''  that  the  property  is  by  statute  exempt  from  such  seizure  {BdberU 
y.  WtHard.  1  Code  Bep.  100).  The  fact  of  such  exemption  is  sufficiently 
** shown ^  by '* an  allegation''  that  the  property  is  so  exempt;  but  an  alle- 
gation of  the  p&rbr  that  **  hs  hdiwes  "  the  proper^  is  so  exempt,  is  insufficient, 
unkfls  it  be  aaded  that  such  belief  is  founded  on  a  knowleajD^e  of  the  law  or 
the  advice  of  counsel  cognizant  of  all  the  facts  of  the  case  (td, ;  see  SmUh  y. 
Oner,  48  Barb.  198]|.  An  affidayit  1^  the  plaintiff  that  he  is  the  ''  owner"  of 
the  property  is  sufficient,  without  setting  out  the  facts  proying  such  owner- 
ship (Ihtmi  y.  BMin»^  1  Code  Bep.  62 ;  see  also  Vanaerburg  y.  Vathenhurg, 
8  Barb.  217).  Where  the  substance  of  the  affidayit  was  that  the  plaintiff  was 
entitled,  as  a^inst  his  co-partner,  to  the  exclusiye  possession  of  the  property 
clsimed  by  yirtue  of  the  articles  of  co-partnership  oetween  the  plaintifT  and 
defendant,— held  insufficient  (Depu  y.  Leal,  2  Abb.  186).  On  a  motion  to  set 
aside  the  proceedings,  the  court  may  ciye  the  plaintiff  leaye  to  amend  his  af- 
fidavit, or  introduce  new  affidavits  {id.)  An  appearance  in  the  action  or  ob- 
taining a  redeliyery  waives  any  irregularity  in  the  affidavit  (id. ;  ffydsY»  Pat' 
Umn,  1  Abb.  248 ;  Witeonsin  Im,  Q>,  Bank  y.  HM8^  22  How.  494). 
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§  908.  JSeguisUion  to  sheriff  to  take  and  ddwer  the  prop- 
erty. 

The  plaintiff  may,  thereupon,  by  an  indorsement  in  writing 
npon  the  afBdavit,  require  the  sheriff  of  the  cjonnty  where  the  prop- 
erty claimed  may  be,  to  take  the  same  from  the  defendant  and  de- 
liver it  to  the  plaintiff. 

§  309.  (Am'd  1849.)    Security  ly  plaintiff. 

Upon  the  receipt  of  the  affidavit  and  notice,  with  a  written 
undertaking  executed  by  one  or  more  sufficient  sureties  approved 
by  the  sheriff,  to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property,  as  stated  in  the  affidavit  for  the  prosecu- 
tion of  the  action,  for  the  return  of  the  property  to  the  defendant, 
if  return  thereof  be  adjudged,  and  for  the  payment  to  him  of  such 
sum  as  may,  for  any  cause,  be  recovered  against  the  plaintiff,  the 
sheriff  shaU  forthwith  take  the  property  described  in  the  affidavit, 
if  it  be  in  the  possession  of  the  defendant  or  his  agent,  and  retain 
it  in  his  custody.  He  shall  also,  without  delay,  serve  on  the  de- 
fendant a  copy  of  the  affidavit,  notice,  and  undertaking,  by  deliv- 
ering the  same  to  him  personally,  if  he  can  be  found,  or  to  his 
agent  from  whose  possession  the  property  is  taken ;  or,  if  neither 
can  be  foxmd,  by  leaving  them  at  the  usual  place  of  abode  of 
either,  with  some  person  of  suitable  age  and  discretion. 

a.  Undertaking. — ^The  sheriff  most  indone  his  approval  on  the  imder- 
takinff  (Burna  y.  EMms,  1  Code  Bep.  62).  The  undertaking  can  be  altered, 
with  Uie  consent  of  the  surety  (ib.)  On  sufficient  cause  being  shown,  further 
time  may  be  allowed  for  the  sureties  to  justify  (ib.^  Where  the  undertaking 
was  signed  by  one  Graham,  who  wi^  described  m  the  body  thereof  as  the 
surety,  and  a&o  by  the  plaintiff  whose  name  was  not  mentioned  in  the  body 
of  the  undertaking, — ^held,  that  the  sheriff  might  erase  Uie  plaintiff's  name, 
and  if  he  originally  required  two  sureties,  the  name  of  another  surety  might 
be  added  (ib).  If  an  undertaking  be  not  executed  and  deliyered  to  Uie  sher- 
iff^ the  proceedings  will  be  irregular.  It  is  not  in  the  power  of  the  sheriff  to 
dispense  with  the  undertaking  (18  Wend.  5dl).  The  Code  does  not  proride 
for  any  other  undertaking  than  that  taken  and  approyed  by  the  sh^ril^  how- 
eyer  inadequate  the  amoimt  for  which  it  is  ^yen  Uk  Regws  y.  Lewi%^  S  Bob. 
708).  If  the  sheriff  has  taken  sham  secun^,  and  on  tiiat  the  property  has 
been  deliyered  to  the  plaintiff  or  for  want  of  that  the  defendant  nas  been  ar- 
rested and  held  to  bul,  the  plaintiff  is  entirely  without  remedy,  except  the 
responsibility  of  the  sheriff  (MtmLey  y.  PaUenon^  8  Code  Rep.  89). 

5.  Where  a  foreign  corporation  is  plaintiff  tiie  undertaking  pursuant  to 
this  section  dispenses  with  the  security  required  by  the  reyised  statutes  ( Wif- 
eon»in  Itu.  Oo,  B^h  y.  Hobbs^  22  How.  494) ;  and  where  an  infimt  is  plaintiff 
his  guardian  may  be  surety  (Anon.  2  Hill,  417). 

c  Where  a  third  person  on  behalf  of  the  plaintiff  executes  an  undertaking 
pursuant  to  this  section,  and  the  defendants  subsequentiy  obtain  a  judgment 
against  the  plaintiff  for  costs,  and  on  appeal  that  judgment  is  affirmed  with 
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ooBti,  the  two  bilk  of  oort  are  within  the  tmdartakiiig,  and  the  obligor  is  liable 
therefor  {TibUe$  T.  (PChnnor,  28  Barb.  688). 

a.  An  error  m  the  recital  in  an  undertaking  as  to  the  date  on  which  the 
•ffidsYit  was  made, — held  not  to  yitiate  the  undertaking  (Byde  y.  Pattenon^ 
I  Abb.  248) ;  and  temUej  the  court  will  allow  a  new  undertaJdng  to  be  giyen 
nuMpro  tunc,  when  the  one  giyen  in  the  first  instance  is  defectiye  {Newland  y. 
IRSsCf,  1  Barb.  20;  2 R  8.,  656). 

ii  As  to  dispomtion  of  undertaking,  see  {  428,  pott. 

A  Seizure. — ^The  dieriff  can  only  take  the  property  described  in  the 
flffidayit  of  the  plaintiff  when  the  property  is  found  m  the  possession  of  the 
defendant  himself  or  of  his  agent  {Kmg  y.  Orter^  4  Duer,  481).  Where  the 
sheriff  took  possession  of  property  dafaned  by  a  third  p^^*  ftud  such  third 
party  commenced  an  action  against  the  sheriff  and  the  plamtin  in  the  first  action 
lor  such  taking,  to  recoyer  possession  of  the  same  property,  and  issued  a  re- 
quisition to  the  coroner  to  retake  the  property, — lield,  tnat  the  proceedings  of 
claim  and  delivery  in  that  action  were  irregular,  and  that  there  is  only  one 
way  in  which  a  third  party,  claiming  goods  taken  by  the  sheriff,  in  proceed- 
ings of  claim  and  deliyery,  can  assert  his  claim,  and  that  is  pursuant  to  section 
216  (Sdgmion  y.  Bm^  6  Abb.  189 ;  see  SUmpton  y.  Seynolds^  14  Barb.  606 ; 
HBuMm  y.  Kelfy^  1  Rob.  160). 

d,  Aflsignineiit  by  a  defendant  who  prevails  in  an  action  of  claim  and 
deliyery,  of  the  judgment  and  aU  moneys  to  be  obtained  by  means  thereol 
Tests  in  the  asdgnee  the  defendant's  rights  upon  the  undertaking  on  the  part 
of  the  plaintiff  {Bowd&in  y.  Ool&numf  8  Abb.  481). 

See  note  to  {{  210, 216, 428. 

§  910.  .EccepUan  to  svreiies. 

The  defendant  may,  within  three  dajs  after  the  service  of  a 
copy  of  the  affidavit  and  undertaking,  give  notice  to  the  sheriJOT 
that  he  excepts  to  the  sufficiencj  of  the  eureties.  If  he  fail  to  do 
80,  he  shall  be  deemed  to  have  waived  all  objection  to  them. 
When  the  defendant  excepts,  the  sareties  shall  justify  on  notice, 
in  like  manner  as  npon  bail  on  arrest.  And  the  sheriff  shaU  be 
responsible  for  the  sufficiency  of  the  sureties,  until  the  objection 
to  them  is  either  waived,  as  above  provided,  or  until  they  shall 
justify,  or  new  sureties  shall  be  substituted  and  justify.  If  the 
defendant  excpet  to  the  sureties,  he  cannot  reclaim  the  property, 
as  provided  in  the  next  section. 

A  The  sureties  failing  to  justify  does  not  warrant  a  motion  to  dismiss  the 
compUiint  {ManUy  v.  Battenmj  8  Code  Bep.  80). 

§  911.  (Am'd  1849.)     Defendant^  when  erUiUed  to  reddwery. 

At  any  time  before  the  delivery  of  the  property  to  the  plain- 
tiff, the  defendant  may,  if  he  do  not  except  to  the  sureties  of  the 
plaintiff,  require  the  return  thereof,  upon  giving  to  the  sheriff  a 
written  undertaking,  executed  by  two  or  more  sufficient  sureties, 
to  the  effect  that  they  are  bound  in  double  the  value  of  the  prop- 
erty, as  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery 
thereof  to  the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the 
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payment  to  him  of  snch  snm  as  may,  for  an j  canse,  be  recovered 
against  the  defendant  If  a  return  of  the  property  be  not  so  re- 
quired within  three  days  after  the  taking  and  serving  of  notice  to 
the  defendant,  it  shall  be  delivered  to  the  plaintiff,  except  as  pro- 
vided in  section  216. 

a.  Retmni* — ^At  any  time  before  the  plaintift  is  entitled  to  the  deliveiy— 
that  is,  at  any  time  within  the  three  days — the  defendant  may  require  the  re- 
turn, &c  {ItCcmn  T.  Thomp^ofk,  18  How.  880). 

I,  Undertaking. — ^An  undertaking,  mider  this  seotian,  is  not  invalid 
because  taken  in  the  name  of  the  plaintiff  in  the  action  (SloDk  v.  Eoaik^  4  K 
D.  Smith,  05 ;  1  Abb.  881 ;  and  aeeDeeier  y.  Judson,  16  K.  Y.  448). 

6.  Where  the  defendant  claims  a  redeliveiy,  and  Aves  an  undertaking 
under  this  section,  whidi  undertaldnfl  states  that  he,  defendant,  requires  a  re- 
turn of  the  property,  such  undertakmg  is  competent  evidence  to  go  to  the 
jury  to  disprove  an  allegation  in  Uhe  answer  that  the  defendant  does  not 
detain  the  property.  It  is  for  the  jury  to  say  to  how  much  weight  such  an 
undertaking  is  entitled  (Blaek  t.  F&tter,  28  Barb.  887). 

d,  Poisesslon  •f  property.— During  the  three  days  in  which  the 
defendant  may  elect  whetiier  or  not  he  will  demand  a  return  of  the  property, 
the  sheriff  is  required  to  retain  the  property  in  his  possession.  If  the  defend- 
ant elect  to  demand  a  return  the  sheriff  is  still  to  retain  poeseesion  until  the 
defendant's  sureties  justifjr,  unless  he,  the  sheriff^  is  willing  to  take  the  risk  of 
such  jnstificatioiL  The  effect  of  the  defendant's  demand  of  the  property  with- 
in three  days  is,  not  to  entitle  the  defendant  to  the  property,  but  to  prevent  a 
delivery  to  the  plaintiff  (Oraham  y.  WelU,  18  How.  876). 

e.  Action  on  undertaking.— It  is  no  defense  to  an  action  agtmst 
the  sureties  that  having  been  excepted  to  they  failed  to  justil^.  The  bringing 
suit  on  the  midertaking  is  a  waiver  of  the  exception,  where  the  undertaking 
is  to  the  party,  he  may  sue  on  it,  without  any  assignment  thereof  to  him 
(Becker  y.  Anderson,  39  Barb.  846 ;  seean^,  p.  154,  5,  e). 

/.  Restitution.— There  is  no  provision  for  the  restitution  of  the  property 
to  the  plaintiff  after  its  redelivery  to  the  defendant  under  tbis  section  {Bod 
V.  Moei/rey^  10  How.  478). 

§  919.  (Am'd  1849.)  JusUficcMon  of  defendants  sureties. 
The  defendant's  sareties,  upon  a  notice  to  the  plaintiff  of  not 
less  than  two  nor  more  than  six  days,  shall  justify  before  a  judge 
or  justice  of  the  peace,  in  the  same  manner  as  upon  bail  on 
arrest;  upon  such  justification,  the  sheriff  shall  deliver  the 
property  to  the  defendant.  The  sheriff  shall  be  responsible  for 
the  defendant's  sureties,  until  they  justify,  or  until  justification 
is  completely  or  expressly  waived,  and  may  retain  the  property 
until  that  time:  but  if  they,  or  others  in  their  place,  fail  to 
justify  at  the  time  and  place  appointed,  he  ahall  deliver  the 
property  to  the  plaintiff. 

g.  Justiflcatton  of  sureties.— The  time  within  which  defbndanfa 
sureties  are  to  justify,  is  not  limited  (18  How.  876).  When  more  than  two  sure- 
ties Justify,  the  whole  justification  must  be  equiyalent  to  two  sufficient  sureties 
(id,)  Where  three  sureties  justify  to  the  required  amount,  the  sheriff  cannot 
withhold  a  redeliyery  to  defendant,  because  with  the  undertaking  was  deliv- 
ered to  the  sheriff  an  affidavit  of  the  sureties,  in  which  they  deposed  to  being 


§§  213-21 6.]  CLAIM  AND  DELIVERY.  311 

wwth  a  leas  sum  than  tihe  amount  required,  and  leas  than  that  in  which  they 
afterwards  justified.  The  i^daTit  was  unnecessary  (Orant  y.  Booths  21  How. 
854). 

0.  Where,  in  an  action  for  the  deliyery  of  personal  property,  the  defendant 
has  been  arrested  under  an  order  pursuant  to  subd.  8  of  $  179,  and  has  giyen 
the  undertaking  with  sureties  provided  by  S  ^11  for  delivery  of  the  property 
to  the  plaintiff^  and  been  thereupon  liberated  from  arrest,  and  the  process  re- 
tamed,  but  his  sureties  on  beinff  excepted  to  Mi  to  justify, — hdd,  tnat  in  such 
case,  the  sheriff  himself^  by  eaum  omission,  became  uable  as  bail  (McKerme  v. 
BnUh,  27  How.  20). 

h.  The  judgment  in  replevin  having  been  for  damages  only,  and  not  for 
tbe  delivery  of  the  proper^,  the  sheriff  is  not  liable  for  such  damages  by  rea- 
son of  the  &ilure  to  justify  of  sureties  who,  on  the  arrest  of  the  defendant  in 
replerin,  had  given  an  undertaking  for  the  delivery  of  the  property  if  ad- 
JTOged,  and  for  the  payment  of  such  snm  as  for  any  other  cause  might  be  re- 
oomed  against  such  defendant.  To  render  him  liable,  there  must  be  a  judg^ 
ment  under  the  ezecntion  on  which  the  property  might  be  sought  and  de- 
fivered  (GaUaraU  v.  Orter,  27  N.  Y.  824). 

§  918.  (Am'd  1849.)    Qudlnfioations  amd  just^fUxxtion  of  sure- 

The  qnalificationa  of  anreties,  and  their  justification,  shall  be 
as  are  prescribed  by  sections  104  and  195,  in  respect  to  bail  upon 
an  order  of  arrest 

§  914.  Property^  how  taken  when  concealed  in  building  or 
indasure. 

If  the  property  or  any  part  thereof  be  concealed  in  a  bnilding 
or  iDclosnre,  the  sheriiOr  shall  publicly  demand  its  delivery.  If  it 
be  not  delivered,  he  shall  cause  the  building  or  inclosure  to  be 
broken  open,  and  take  the  property  into  his  possession ;  and,  if 
necessary,  he  may  call  to  his  aid  the  power  of  his  county. 

§  915.    Property^  Tww  "kept 

When  the  sheriff  shall  have  taken  property,  as  in  this  chapter 
provided,  he  shall  keep  it  in  a  secure  place,  and  deliver  it  to  the 
party  entitled  thereto,  upon  receiving  bis  lawful  fees  for  taking, 
and  his  necessary  expenses  for  keeping  the  same. 

e.  The  sheriff  is  required  to  use  more  than  ordinary  diligence  in  taking 
care  of  the  property  (Moore  v.  We^tervdt^  21  N.  Y.  108;  27  N.  Y.  284). 

§  916.    Ckmn  of  property  hy  ihi/td  peraon. 

If  the  property  taken  be  claimed  by  any  other  person  than  the 
defendant  or  his  agent,  and  such  person  shall  make  affidavit  of 
his  title  thereto  and  right  to  the  possession  thereof,  stating  the 
grounds  of  such  right  and  title,  and  serve  the  same  upon  the 
sheriff,  the  sheriff  shall  not  be  bound  to  keep  the  property  or  de- 
liver it  to  the  plaintiff,  unless  the  plaintiff,  on  demand  of  him  or 
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his  agent,  shall  indemnify  the  sheriff  against  such  claim,  by  an 
undertaking,  executed  by  two  safficient  sureties,  accompanied  by 
their  affidavit,  that  they  are  each  worth  double  the  value  of  the 
property  as  specified  in  the  affidavit  of  the  plaintiff,  and  freehold- 
ers and  householders  of  the  county.  And  no  claim  to  such  prop- 
erty by  any  other  person  than  the  defendant  or  his  agent  shall  be 
valid  against  the  sheriff  unless  made  as  aforesaid ;  and  notwith- 
standing such  claim,  when  so  made,  he  may  retain  the  property  a 
reasonable  time  to  demand  such  indemnity. 

a.  This  section  appties  only  when  the  property  it  taken  by  the  aheriff  in 
the  propor  discharge  of  his  duty,  and  not  when  the  property  is  wiougMly 
taken  {JSmg  y.  Onety  4  Dner,  481 ;  see  note  to  section  809,  ante), 

§917.    I^Uinff  n(4ice  and  affidavit. 

The  sheriff  shall  file  the  notice  and  affidavit,  with  his  proceed- 
ings thereon,  with  the  clerk  of  the  court  in  which  the  action  is 
pending,  within  twenty  days  after  taking  the  property  mentioned 
therein. 


Chapteb  in. 
If^tmciion^ 

Bbotiok  dl8.  Writ  of  ii^onction  abolished,  and  order  sabstituted. 

219.  Temporary  injunction,  in  what  cases  granted. 

220.  At  iniat  time  it  may  be  granted. 

221.  Injimetion  after  answer. 

222.  Security  upon  ii^unction.    Damages,  how  ascertained. 
228.  Order  to  show  cause  why  injunction  should  not  be  granted. 

224.  Security,  upon  ixgunction,  to  suspend  budness  of  corpan* 

tion. 

225.  Motion  to  vacate  or  modify  ix\junction. 

226.  Affidavits  on  motion. 

§918.  Injvffiction  hy  order . 

The  writ  of  injunction  as  a  provisional  remedy  is  abolished, 
and  an  injunction  by  order  is  substituted  therefor.  The  order 
may  be  made  by  the  court  in  which  the  action  is  brought,  or  by 
a  judge  thereof,  or  by  a  county  judge,  in  the  cases  provided  in  the 
next  section ;  and  when  made  by  a  judge  may  be  enforced  as  the 
order  of  the  court 
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a.  Kinds  of  li\|aiictloii. — ^Injunctioiis  in  an  action  with  reference  to 
their  duration,  are  of  two  kinds — t&m/porary  and  final.  The  temporary  in- 
jtmctioii  issues  hefore^  and  the  final  inj  miction  contemporaneattaly  with,  the 
jadgment  Injunctions  also  issue  in  special  cases,  as  in  proceedings  supple- 
mentary to  the  execution,  &c  What  is  now  called  a  temporary  mj  unction 
was,  hefore  the  code,  known  as  a  preliminary  injunction.  This  chapter  has 
no  reference  to  final  injunctions.  The  granting  or  refusing  a  final  injunction 
was  always  a  matter  of  strict  ri^ht,  depending  on  the  rules  of  equity,  and 
these  are  in  no  wise  affected  by  this  chapter  (See  lAnden  r.  Fritz^  6  How.  188 ; 
Hmard  v.  EHIU,  4  Sand.  874;  N.  Y.  Life  Ins,  Co.  r.  Supervisors  of  iV.  Y.  4 
Daer,  200).  This  chapter  relates  solely  to  temporary  injunctions  {Boberts  v. 
iTuferst^nL  2  Johns.  Ch.  R.  202).  All  injunctions  are  temporaiy  which  are 
fendsnte  lite.  Permanent  injunctions  can  be  obtained  only  by  judgment  (7 
Rob.  400) ;  granting  or  refosing  a  temporary  injunction  is  a  matter  resting  in 
discretion  {M^Cafferty  v.  Glazier,  10  How.  476;  Minor  t.  Terry,  6  id.  210; 
Crocker  v.  Baker^  8  Abb  183).  The  code  \s  permissive  only  (Bruce  y.  DeUware 
Canal  Co,  19  Barb.  871).  It  is  considered  that  this  chapter  yery  materially 
enlarges  the  class  of  cases  in  which  a  temporary  injunction  may  be  allowed 
(Gvre  V.  Crawford^  6  How.  298 ;  Perkins  y.  Warren,  6  How.  841 ;  Malcornb  y. 
MUler,  id.  456 ;  Thompson  y.  Commas  of  Canal  Fund,  2  Abb.  248 ;  Beubens  y. 
Jod,  13  N.  Y.  488;  MerriU  y.  Thompson  3  E.  D  Smith,  295).  But  it  cannot 
be  construed  to  create  new  rights  of  action  or  giye  new  remedies  (  Wordsworth 
T.  Lyon,  5  How.  463). 

i.  I^iunctloii  can  only  go  agalnit  a  partjr  to  the  action. — 
{Watson  y.  FuUerr,  9  How.  426 ;  Fdlaios  y.  FeUows,  4  Johns.  Ch.  R.  25 ;  WaUer 
T.  Harris,  7  Paige,  167).  But  a  defendant  cannot  object  that  a  person  not  a 
party  to  the  action  is  enjoined  {Tradesman's  Bh  y.  Merrit,  1  Paige,  302).  The 
court  will  discharge  the  injunction  as  to  such  person  on  his  application  {id,) 
And  it  has  been  said  the  court  will  not  attach  him  for  disobeying  the  injunc- 
tion {Watson  y.  Fuller,  9  How.  426). 

c  Ii\|anctlon  newer  retroactlwe.— (T^  People  y.  Albany  R  B,  Co, 
12  Abb.  171). 

d.  Board  of  Slealth. — Supreme  court  only  has  jurisdiction  to  enjoin 
(Laws  1867,  p.  2410 ;  Bumham  y.  Acton,  7  Rob.  395). 

e,  Wlio  may  grant. — The  motion  for  an  injunction  may  be  made  at  a 
general  term  {Drake  y.  Hudson  B,  B,  Co,  2  Code  Rep.  67),  and  in  certain  cases 
before  a  county  judge.  See  section  408,  post,  A  judge  related  by  affinity 
to  one  of  the  defendEuits  in  an  action  cannot  grant  an  injunction  in  such 
action  {New  Ewsen  B,  B.  Co.  y.  Schuyler,  28  How.  187). 

§  910.    (AmM  1849.)    Injunction^  in  what  cases, 

[1]  Where  it  shall  appear  by  the  complaint,  that  the  plaintiff 
is  entitled  to  the  relief  demanded,  and  such  relief,  or  any  part  thereof 
consists  in  restraining  the  commission  or  continuance  of  some  act, 
the  commission  or  continuance  of  which,  during  the  litigation, 
would  produce  injury  to  the  plaintiff ;  or, 

[2]  When  during  the  Utigation  it  shall  appear  that  the  de- 
fendant is  doing,  or  threatens,  or  is  about  to  do,  or  procuring  or 
suffering  some  act  to  be  done  in  violation  of  the  plaintiff's  rights 
respecting  the  subject  of  the  action  and  tending  to  render  the  judg- 
ment ineffectual,  a  temporary  injunction  may  be  granted  to  re- 
strain such  act. 

[3]  And  where,  during  the  pendency  of  an  action,  it  shall  ap- 
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pear  by  affidavit,  that  the  defendant  threatens,  or  is  about  to  re- 
move or  dispose  of  his  property,  with  intent  to  defraud  his  cred- 
itors, a  temporary  injunction  may  be  granted  to  restrain  snch 
removal  or  disposition. 

a.  Grounds  for  ti^iiiictloii. — ^To  authorize  an  injunction,  there  should 
not  only  be  a  clear  violation  of  the  plaintiff 'b  rights,  but  the  rights  themselreB 
should  be  certain,  and  capable  of  being  clearly  ascertained  {Ohngtead  v.  Loo- 
mis,  6  Barb.  162 ;  AndroveUe  v.  Bawne^  4  Abb.  440 ;  15  How.  75 ;  Crodoer  v. 
Baker,  8  Abb.  182).  It  should  be  issued  with  caution  (Woodward  y.  Edrrk, 
2  Barb.  440) ;  and  not  be  granted  in  eyery  case  in  which  the  plaintiff  brings 
himself  within  the  letter  of  this  section.  Some  regard  should  be  had  to  the 
nature  and  extent  of  the  injury  which  the  plaintiff  would  suffer  if  the  injunc- 
tion should  be  withheld,  and  also  to  the  consequences  to  the  defendant  if  it 
be  granted  (Bruee  y.  Delaware  Canal  Co.  10  Barb.  371 ;  QaUUan  y.  Oriental 
Bank,  16  How.  258;  MeCafferVyy,  Glacier,  10  id,  475;  Maee  y.  TnuUe»  of 
Newlmrg^  15  How.  161).  It  must  be  shown  that  defendant  is  about  to  do 
some  specific  act  in  yiolation  of  plaintiff  ^s  rights  {Lewie  y.  Oliver,  4  Abb.  121). 
An  injunction  should  not  be  granted  eas  parte  unless  pressing  necessity  is 
shown  {Androvette  y.  Bowne',  4  Abb.  440 ;  15  How.  75 ;  Be^fleld  y.  Middldony 
7  Bosw.  649).  An  injunction  should  only  be  granted  where  it  appears  by  the 
complaint  that  the  plaintiff  is  entitled  to  the  relief  demanded,  and  where 
it  also  appears  by  amdayit  that  suficient  grounds  exist  therefor  {Fov>Ur  t. 
BurM,  7  Bosw.  687). 

K  It  is  no  ground  for  refusing  an  injunction  that  the  plaintiff  shows,  in 
addition  to  the  facts  entitling  him  to  the  injunction,  a  state  of  facts  entitliiig 
him  to  an  order  of  arrest  (MerriU  y.  Thompeon,  8  £.  D.  Smith,  284). 

6,  Iiymictton  by  defendant. — ^To  enable  a  defendant  to  obtain  an 
injunction,  he  must  serye  a  complaint,  &c.,  in  the  nature  of  a  cross-suit, 
{fharfiby  y.  MiUe,  1  Code  Rep.  88).  The  courts  haye  no  authority  to  grant 
afSrmatiyely  an  injunction  to  a  defendant.  Perhaps  they  may  make  it  a  con- 
dition of  relief  to  a  plaintiff,  that  he  be  enjoined  (Springiteen  y.  Powen,  8 
Rob.  624). 

d.  Ii\|unetton,  ho^w  served. — The  order  cannot  be  regularly  senred 
prior  to  the  summons ;  the  summons  and  order  may  be  seryed  together  (Lef- 
ftngweU  y.  ChaM,  19  How.  54).  Where  an  injunction  is  granted  by  the  court, 
and  not  by  a  judge  out  of  court,  it  is  properly  seryed  by  a  personal  deliyery 
of  a  certified  copy,  and  no  exhibition  of  the  original  order  is  requisite  (Mayer 
of  If,  T,  y.  Conover,  5  Abb.  244) ;  but  if  the  order  is  made  at  chambers,  the 
original  must  be  produced  and  shown  to  the  party  seryed  at  the  time  of  the 
seryice,  unless  the  court  make  an  order  to  dispense  with  personal  senrice  (3 
Paige,  85).  Otherwise  the  seryice  will  not  suffice  to  found  a  proceeding  for 
contempt  (Goddinyton  y.  Wetib^  6  Sand.  489 ;  Wateon  y.  FuUer^  9  How.  426; 
Loomie  y.  Brown,  16  Barb.  880  ;  eontra,  see  Livingeton  y.  8wift,  28  How.  1).  An 
injunction  directed  to  a  municipal  corporation  is  properly  seryed  upon  the 
mayor,  as  the  chief  officer  of  such  corporation  (Davie  y.  Mayor  of  New  Tcrk, 
1  Duer,  486 ;  9  N.  Y.  277).  A  copy  oi  the  papers  upon  which  an  injunction 
is  granted,  must  in  all  cases  be  served  with  the  injunction,  or  the  service  of 
the  injunction  will  be  set  aside  as  irregular  (Penfleld  y.  White,  8  How.  87 ; 
LMngwell  v.  Chavej  19  How.  55).  The  object  of  requiring  seryice  of  a  copy 
qfthe  affidavit,  is  to  apprise  the  defendant  of  the  facts  alleged  on  which  the 
injunction  was  granted  (ib.)  Is  the  omitting  to  serve  the  amdavit  on  which 
the  injunction,  was  granted  such  an  irregularity  as  releases  the  party  upon 
whom  the  service  is  made  from  the  duty  of  obedience  ?  SemUe,  tnat  it  aoes 
not  (Datie  y.  Mayor  of  N,  F.  1  Duer,  451 ;  contra,  Wateon  y.  JPhiUer^  9  How. 
426).  The  omission,  however,  to  serye  the  papers  on  which  the  injunction 
was  granted  does  not  entitle  the  defendant  to  have  the  injunction  vacated, 
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but  only  to  have  the  service  set  aside  {P^ir^fidd  v.  WhUe^  8  How,  87 ;  see,  how- 
ever, Johfuon  V.  Cas^,  28  How.  492). 

0.  Order  must  be  obeyed.— So  long  as  an  inj  miction  is  in  force  it 
moflt  be  obeyed,  although  improperly  or  irregularly  issued  (2  Edw.  Ch.  R. 
188;  4  Paige,  444 ;  Smitk  v.  Beno,  6  How.  124 ;  Smith  v.  Austen,  1  Code  Rep. 
K.  a  137 ;  Krom  v.  Eogan,  4  How.  225 ;  Dams  v.  Mayor  of  N.  Y,  9  N.  Y.  268  ; 
Fsak  V.  O*ofw,  15  How.  81 ;  McCardd  v.  Peck,  28  How.  120 ;  Peek  v.  Torkn, 
82  How.  408).  And  an  injunction  directed  to  a  corporation  is  binding,  not 
only  on  the  corporation  itself,  but  upon  every  person  whose  personal  action  as 
member  or  officer  of  the  corporate  body  it  seeks  to  restrain  {id.)  Service  of 
the  injunction  order  on  a  person  not  a  party,  and  to  whom  tiie  order  is  not 
directed,  does  not  operate  to  bind  him  by  the  injunction.  Its  utmost  effect 
is  as  a  notice  {Edmonston  v.  McLoud,  19  Barb.  356)  ;  and  iemble,  he  cannot  be 
attached  for  ^sobeying  it  (Watson  v.  Fuller^  0  How.  426).  Where  an  injunc- 
tion against  the  further  prosecution  of  a  legal  proceeding  is  served  upon  the 
promovent  therein,  it  is  his  duty  not  only  to  refrain  from  takin^any  ^rther 
active  part  in  the  proceeding  enjoined,  but  also  to  direct  the  officers  of  the 
court  and  others  who  act  in  the  proceedings  at  his  instance,  to  refrain  from 
any  farther  steps  in  the  matter,  pending  the  continuance  in  force  of  the  in- 
junction (Mayor  of  K  Y,  v.  Canowr,  5  Abb.  244 ;  St.  John's  College  v.  Carter, 
4  My.  &  C.  407).  A  part^  restrained  by  injunction  from  doing  a  particular 
act,  cannot  stand  by  passive  and  see  the  injunction  violated  by  his  partner 
in  business  at  the  expense  of  the  partnership,  without  being  guilty  of  a  con- 
tempt {Neale  v.  Osborne,  15  How.  81) ;  and  where  one  is  restrained  by  injunc- 
tion order  from  performing  an  act  on  his  own  land,  and  he  having  power  to 
prevent,  stands  by  and  suffers  another  to  perform  the  prohibited  act,  he  is 
guilty  of  a  violation  of  the  order  (Wheeler  v.  Oilsey,  85  How.  189 ;  see,  how- 
ever, The  People  v.  AJb<my  M.  R  Co.  12  Abb.  171 ;  Field  v.  Chapman,  13  Abb. 


h.  A  corporation  may  be  punished  for  contempt  of  an  injunction  (The  Peo- 
ple V.  Albany  S.  R  Co.  12  Abb.  171 ;  20  How.  358).  An  attachment  for  dis- 
obedience of  a  judgment  enjoining  a  particular  act,  is  a  proceeding  on  the 
judgment,  and  will  not  be  granted  where  defendant  has  appealed  and  given 
security  staying  proceedings  on  the  judgment  (Howe  v.  Searing,  11  Abb.  28). 
Sembk,  a  person  cannot  be  punished  for  a  contempt  of  an  ii\junction  order, 
after  the  order  has  been  vacated  (Peck  v.  Yorks,  32  How.  408).  Fine  for  con- 
tempt (Noel  V.  Kingdand,  1  Trans,  App.  270). 

c.  To  render  a  person  not  a  par^  to  the  action  nor  named  in  the  order 
b'abld  for  disobeying  it,  on  the  sole  ground  that  he  is  agent  or  servant  of  the 
defendant)  he  must  bear  such  a  relation  to  the  defendant  as  will  enable  the  lat- 
ter to  control  his  action  in  relation  to  the  subject-matter  of  the  injunction 
(Batlerman  v.  Finn,  32  How.  501 ;  34  id.  108). 

d.  WLerienw  of  order* — The  propriety  of  issuing  the  injunction  cannot 
be  reviewed  on  appeal  from  an  order  granting  an  attachment  for  the  violation 
of  such  injunction  (Grim  v.  Ghrim,  1  £.  D.  Smith,  190).  An  appeal  from  an 
Older  granting  an  injunction  does  not  stay  the  operation  of  the  injunction 
pending  the  appeal;  and,  notwithstanding  the  appeal^  an  attachment  will  issue 
to  punish  the  party  ei^oined  for  any  violation  of  the  mj  unction  (Stone  v.  Car- 
Ian,  8  Code  Rep.  108). 

e.  Effect  of  dUmiftBal  of  complaint,  or  removal  of  cause. — 
Where  an  injunction  is  allowed,  and  the  complaint  is  subsequently  dismissed, 
the  injunction,  ipso  facto,  falls  with  it.  Nor  can  an  appeal  restore  the  injunc- 
tion. It  can  only  be  restored  by  a  reversal  of  the  judgment.  But  where  an 
appeal  has  been  taken  from  such  judgment  of  dismissal,  the  plaintiff  can  apply 
to  the  court,  on  notice,  to  restrain  the  proceedings  of  defendant  imtU  the  de- 
ciaon  of  the  appeal  (Bbyt  v.  Carter,  7  How.  140).  If  such  a  motion  is  granted, 
it  is  in  fact  the  granting  a  new  injunction.  A  new  undertaking  should  be 
given  as  the  sureties  on  the  ix\junction  first  issued  are  discharged  (Town  of 
OuUford  V.  Cornell^  4  Abb.  220 ;  DiAro  v.  Dislyro,  87  How.  147) ;  and  as  to 
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the  effect  of  a  discontmnance  of  the  action,  see  Hope  v.  Acker ^  7  Abb.  808; 
Hoyt  V.  CoHer^  7  How.  140;  Bunkin  v.  Lawrence,  I  Barb.  447).  On  the  re- 
moval of  a  cause  from  the  State  court  into  the  circuit  court  of  the  United 
States,  where  there  is  an  injunetianj  the  order  for  removal  may  provide  that 
it  (the  order)  shall  not  operate  of  itself  to  diaaoUe  the  injunction  {laddie  v. 
Thatcher,  12  How.  294). 

a.  Note  to  paragraph  1. — To  authorize  an  injunction  under  the 
first  division  of  this  section,  the  complaint  must  contain  a  demand  for  it  as 
part  of  the  relief  sought  {Hovey  v.  McCrea,  4  How.  81 ;  Oleen  v.  Smith,  lid. 
481 ;  Vincent  v.  King,  IS  id,  289).  It  is  not  enough  to  show  that  the  continu- 
ance of  the  acts  complained  of  will  do  him  an  injury ;  he  must  also  show  that 
it  is  a  case  in  which  he  will  be  entitled  to  final  relief  {Coming  v.  Troy  Iron 
and  Nail  Factory.  6  How.  89 ;  Ward  v.  Dewey,  7  tb.  17 ;  Crocker  v.  Baker,  8 
Abb.  182;  Wordeworthr.  Lyon,  5  How.  468;  StrU  v.  Harvey,  82  Barb.  55; 
10  Abb.  822) ;  and  therefore  an  injunction  cannot  be  granted  to  restrain  the 
doing  of  acts  in  relation  to  property,  in  respect  to  which  acts  or  property  no 
final  judgment  is  prayed  (HtUce  v.  Thompson,  8  How.  475).  Where  the  com- 
plaint claimed  that  one  defendant  purchased  a  bale  of  goods  of  the  plaintiff 
with  intent  to  defraud  him,  and  afterwards  sold  the  g^>ds  to  the  other  de- 
fendant; and  charged  the  latter  with  knowledge  of  the  fraud;  and  claimed 
the  amount  of  the  goods,  and  that  the  defendants  were  insolvent, — ^was  held 
to  be  a  case  for  an  injunction  to  restrain  the  sale  or  disposition  of  the  ^oods 
by  defendants  during  the  litigation  {Mdleomb  v.  Miller,  6  How.  456 ;  MUMl 
V.  Bettman,  25  Barb.  408 ;  see,  however,  Beubens  v.  Joel,  13  K.  Y.  488). 

h.  Note  to  paragraph  3. — An  injunction  under  thisprovision  can  only 
be  for  acts  done  or  threatened  pending  the  litigation  {aeabring  v.  LBeni,% 
How.  847 ;  Maloomb  v.  Miller,  6  ia,  456 ;  see,  however,  Merritt  v.  Thompwn,  8 
E.  D  Smith,  284^,  and  the  acts  must  be  such  as  shall  '^  tend  to  render  the  judg- 
ment" to  be  obtained  "  ineffectual"  (ffotey  v.  McOrea,  4  How.  81 ;  Olsen  v.  SmUk 
7  id,  481 ;  Vincent  v.  King,  18  id,  289 ;  Power  v.  Alger,  18  Abb.  284 ;  VermU- 
yea  v.  Vermilyea,  14  How.  470).  Where  a  fraudulent  transfer  hoe  been  made, 
the  court  is  not  authorized,  in  an  action  by  a  simple  contract  creditor  apainat 
the  debtor  and  his  fraudulent  vendee,  to  restrain  the  latter  frx)m  disposmg  of 
the  property  (Reubens  v.  Joel,  18  N.  7.  488 ;  BitJiop  v.  HaUey,  8  Abb.  400 ;  see 
N,  Y,  Ice  Co,  V.  N,  W,  Ins.  Co.  21  How.  296). 

c.  In  an  action  by  a  wife  for  a  divorce  a  mensa,  and  for  maintenance,  the 
complaint*,  besides  stating  a  cause  of  action,  alleged  that  defendant  threatened 
to  dispose  of  his  proper^,  and  remove  from  the  State,  without  providing  for 
the  plaintiff,  and  asked  that  he  should  be  restrained  from  so  domg,  an  injunc- 
tion was  granted  (Vermilyea  v.  Vermilyea,  14  How.  470;  6  Abb.  511). 

d,  Note  to  paragraph  3. — A  mere  refusal  to  pay  a  debt,  whether  the 
defendant  be  insolvent  or  not,  is  not  sufficient  cause  for  an  injunction  (Pome- 
roy  V.  Mndmarsh,  5  How.  487).  Nor  is  it  sufficient  that  the  defendant  threat- 
ened, before  the  action  was  commenced,  to  make  an  assignment  for  the  benefit 
of  his  creditors  (id).  But  where,  during  the  pendeney  of  an  action,  it  shall 
appear  by  affidavit,  that  the  defendant  threatens,  or  is  about  to  remove  or  dis- 
pose of  his  property,  with  intent  to  defraud  his  creditors,  a  temporary  injunc- 
tion may  be  issued  to  restrain  such  removal  or  disposition  {Perktns  v-  Warren, 
6  How.  841 ;  Maloomb  v.  MUler,  6  id,  456 ;  HoveyY.  MCrea,  4  id.  81).  But  sndi 
a  remedy  by  injunction  is  only  applicable  where  the  act  is  threatened,  or  is 
about  to  be  done,  and  not  when  it  has  been  done  (jby  Nor  is  a  plaintiff  en- 
titled to  an  injunction  in  such  case,  unless  he  establishes  an  equitable  ground 
for  interference,  by  showing  that  he  is  a  creditor,  or  that  he  will  be  injured  hr 
the  threatened  fraudulent  transfer  (ib).  An  injunction  ought  not  to  be  issnea 
on  such  an  application,  where  the  plaintiff's  demand  is  denied  on  oath  by  the 
defendant,  and  is  unsupported  by  any  evidence,  and  there  is  no  proof  that  the 
plaintiff  has  any  interest  in  restraining  the  defendant  (ib.)  Where  the  1^ 
right  of  the  plaintiff  is  denied  by  affidavit,  as  broadly  as  it  is  asserted,  the 
application  stands  upon  the  same  ground,  and  shall  be  governed  by  the  same 
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rales,  as  where  the  whole  equity  of  a  complaint  is  denied  by  the  answer  (t&.) 
The  effect  of  the  injunction  granted  under  this  part  of  the  section,  is  not  to 
restrain  any  removal  or  disposition  whatever  of  the  defendant's  property,  but 
only  such  a  removal  or  diwosition  with  an  intent  to  defraud  creditors  (Brew- 
$Ur  y.  Hodges^  1  Duer,  600  T  and  see  Pomeroy  v.  Hindmarsh^  5  How.  85). 

a.  €ontinaance  of  ii^miction. — On  an  application  to  continue  a 
temporary  injunction,  the  court  will  inquire  whether  or  not  it  has  power  to 
mnt  the  relief  demanded  (HarU  v.  Harvey,  10  Abb.  822  ;  82  Barb.  56.) 
where  an  order  absolutely  enjoins  defendant  from  doing  certain  acts,  until 
the  farther  order  of  the  court ;  although  it  also  requires  him  to  show  cause  at 
a  special  term  why  such  injunction  should  not  be  continued  until  the  deter- 
mination of  the  action,  there  is  no  necessity  for  any  additional  order  to  con- 
tinoe  the  injunction  {Kelly  v.  Jeroloman,  7  Rob.  158).  Upon  hearing  such 
motion  merdy  to  continue  the  injunction,  the  court  cannot  relieve  the  defend- 
ant from  the  first  order;  that  can  only  be  done  on  his  motion  for  the  purpose 
{id,) 

h.  Trade-marka. — ^In  what  cases  and  upon  what  principles  the  court 
will  grant  an  injunction,  to  protect  the  use  of  a  trade-mark,  see  Brooklyn 
WJiite  Lead  Co,  v.  Mdmiry,  25  Barb.  417 ;  HMe  v.  Francais,  19  How.  567 ; 
Gomttock  V.  White,  10  Abb.  264  n, ;  Hov>e  v.  Searing,  10  Abb.  264 ;  Partridge  v. 
Meiuik,  2  Barb.  Ch.  R  101,  affirmed ;  see  4  How.  296 ;  1  How.  App.  Gas.  547 ; 
Paer9m  v.  Humphrey,  4  Abb.  894 ;  Fenn  v.  Bowles,  7  Abb.  202 ;  StoJces  v. 
Lamdgraff,  17  How.  608;  Christy  ^,  Murphy,  12  How.  77;  Samuel  y.  Buger, 
4  Abb.  88 ;  18  How.  842 ;  24  Barb.  168 ;  WiUtavM  v.  Spenoe,  25  How.  866 ; 
Jwrgenten  v.  Alexander,  24  How.  269 ;  Fetridge  v.  WeUs,  4  Abb.  144 ;  Fetridge 
T.  iert^ant,  id.  156 ;  explained,  Garmn  v.  Daly^  7  Bosw.  222 ;  and  see  Howard 
T.  Btnruptjee,  8  Sand  725 ;  Stone  v.  Ganrlan,  8  Code  Rep.  67 ;  Merrimack  Manvf, 
Co.  V.  Gamer,  4  E.  D.  Smith,  887 ;  2  Abb.  818 ;  Wolfe  v.  Goulard,  18  How. 
64;  WiOiame  v  Johnson,  2  Bosw.  1 ;  Clark  v.  CUvrk,  26  Barb.  76 ;  Merserole  v. 
Tyriberg,  86  How.  14 ;  Curtis  v.  Bryan,  86  How.  38;  McCan^del  v.  Peek,  28  How. 
120;  Binninger  v.  Wattles,  id,  206 ;  Stevens  v.  DeCouto,  7  Rob.  843 ;  4  Abb.  N. 
a  47;  Bmutt  v.  Phaisn,  8  Keyes,  594 ;  8  Trans.  App.  167 ;  6  Abb.  N.  8.  212 ; 
Merserole  v.  Tynberg,  4  Abb.  N.  S.  410;  GasweU  v.  Bavis,  id.  6;  85  How.  76 ; 
Faberj.  Fdber,  8  Abb.  N.  8,  115;  Matsett  v.  Flannagan,  2  Abb.  N.  8.  459 ; 
Amoikeag  Manvf,  Co,  v.  Gamer,  6  Abb.  N.  S.  265 ;  Touyn  v.  Stetsoru  5  Abb.  N. 
8.  218;  Smith  v.  Woodrv^,  48  Barb.  488 ;  Howe  v.  Howe  Machine  Co.  50  Barb. 
236;  Gilhtt  v.  Esterbrook,  47  Barb.  455 ;  Newmrni  v.  Alv&rd,  49  Barb.  588 ;  85 
How.  108. 

c  State  ofllcen. — See  Laws  of  1851,  ch.  488.  The  courts  cannot  en- 
join the  acts  of  officers  of  the  State  who  are  proceeding  under  authority  of  a 
law  of  the  State,  although  the  law  is  alleged  to  be  unconstitutional  {Thomp- 
son V.  CmwnCrs  of  Cemal  Fund,  2  Abb.  248 ;  The  People  v.  Draper,  14  How. 
283).  Unless  the  acts  are  in  manifest  violation  of  the  law,  or  in  bad  faith 
{BmiweU  v.  Armstrong,  19  Barb.  166 ;  and  see  Leigh  v.  Westervdt,  2  Duer, 
618;  Phaniz  v.  CommWs  of  EmigrcUion,  1  Abb.  466 ;  12  How.  1 ;  Gillespie  v. 
Breas,  28  Barb.  870 ;  Fitspabriek  v.  Flagg,  4  Abb.  213 ;  Bouton  v.  City  of 
Brooklyn,  15  Barb.  875 ;  Mace  v.  Trustees  of  Newburgh,  15  How.  161 ;  Btake 
V.  City  of  Brooklyn,  26  Barb.  80 ;  FuUer  v.  AUen,  7  Abb.  12). 

d,  HiiBtcipal  corporation. — ^As  to  injunctions  against,  see  Whitney 
V.  Mayor  of  N,  F.  28  Barb,  283 ;  People  v.  Mayor  of  N.  Y,  9  Abb.  258;  The 
People  V.  The  Mayor,  82  Barb.  103 ;  and  see  19  How.  155  ;  MUhau  v.  Sharp,  15 
Barb.  198 ;  17  id,  436 ;  28  i<2  228 ;  Stuyvesant  v.  PearsaU,  15  Barb.  245 ;  Morgan  v. 
Qwekmboss,  22  Barb.  72 ;  Baldwin  v.  City  of  Buffalo,  29  Barb.  896 ;  to  pre- 
vent improper  expenditures  of  city  funds  {Be  Baum  v.  Mayor  of  N.Y,  16 
Barb.  892 ;  Beyndds  v.  Mayor  of  JJbany,  8  Barb.  597 ;  BoberU  v.  Mayor  of  N, 
T,  5  Abb.  41 ;  Dolan  v.  Jfoyor  of  N,  t,  4  Abb.  N.  S.  897 ;  Greaton  v.  GHffin, 
4  Abb.  N.  8.  310 ;  Pullman  v.  May<yr  of  N,  Y.  2  Abb.  N.  8.  29.) 

«.  To  gtajr  proceedings  In  another  action. — ^An  injunction  will 
not  be  granted  by  any  court  of  this  State  to  stay  proceedings  in  an  action  in 
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the  same  court  or  in  any  other  court  of  this  State  of  co-ordinate  jurisdiction, 
or  court  of  the  United  States,  where  the  relief  sought  can  be  obtained  by 
motion,  answer  or  otherwise,  in  the  action  sought  to  be  restrained  (Bawen  t. 
Talmadge,  16  How.  825;  Dederiek  v.  HoyiraOty  4  How.  850;  Amdi  v.  WUr 
liams,  16  How.  244;  Bennett  v.  Le  Jft?y,  14  How.  178 ;  6  Abb.  65,  166;  Con- 
ar>er  v.  Mayor  of  If.  F.,  25  Barb.  614 ;  6  Abb.  293 ;  Winfidd  v.  Bacon,  24 
Barb.  155;  Wood  y.  Draper,  i^.  265;  Ohappell  y.  Potter,  11  How.  365;  Van 
Wagenen  v.  La  Farge,  13  How.  16 ;  MoU  v.  V,  8,  Trust  Go.  19  Barb.  668; 
Tarrant  y.  Quaehenhoss,  10  How.  244 ;  Hunt  y.  Farmers'  Loan  and  Trust  Co. 
8  How.  416 ;  Grant  y.  Quick,  5  Sand.  612 ;  Barman  y.  Bamsen,  23  How.  174; 
PheHan  y.  Smith,  8  Cal.  K.  520 ;  Riekett  y.  Johnson,  id.  84 ;  BevaOb  y.  Kraemer, 
id.  66  ;  Chapman  y.  Bihbfird,  id.  268 ;  Sahdl  y.  Erie  B.  B,  Co.,  35  How.  488; 
51  Barb.  368 ;  Moser  y.  Polhamus,  4  Abb.  N.  S.  442 ;  SippUsY.  AUntes,  5  Abb. 
N.  S.  76).  But  an  injunction  will  sometimes  be  allowed  to  preyent  a  multiplic- 
ity of  suits  (Woodruff  y.  Fisher,  17  Barb.  224;  8  Abb.  241 ;  7  id.  69;  5  id. 
410;  17  N.  Y.  608;  and  see  Minor  y.  WeHb,  10  Abb.  284;  Qrinncm  y.  PhU, 
81  Barb.  328). 

a.  A  court  of  this  State,  haying  general  equitable  jurisdiction,  has  power 
to  enjoin  a  party  to  a  suit  pending  before  it  from  suing  the  adyerse  party  upon 
the  same  suoject-matter  in  a  foreign  tribunal  (Field  y.  Bblbrook,  8  Abb.  877; 
and  see  8  Abb.  20,  note;  Williams  y.  AyrauU,  81  Barb.  864). 

5.  Where  it  is  shown  that  a  justice^s  judgment,  regpilar  on  its  face,  was  ob- 
tained in  an  action  in  which  he  had  no  jurisdiction,  the  court  will  enjoin 
proceedings  on  such  judgment  (Cooper  y.  Ball,  14  How.  295;  see  MtmnY. 
Worrall,  16  Barb.  221). 

e,  A  State  court  has  no  jurisdiction  to  enjoin  a  judgment  of  the  drcnit 
court  of  the  United  States  (McKee  y.  Voorhies,  7  Cranch,  279 ;  and  see  Phdom 
y.  Smith,  8  Cal.  R.  620 ;  Mariposa  Co,  y.  Oarrison,  26  How.  448).  A  court  of 
the  United  States  has  no  jurisdiction  to  enjoin  proceedings  in  a  State  coort 
(IHggs  Y.  Woloott,  4  Cranch,  179). 

d.  Where  an  injunction  is  granted  to  restrain  proceeding  pending  in  an- 
other court,  it  is  improper  to  enjoin  the  counsel  employed  m  those  proceed- 
ings, unless  something  more  is  alleged  against  him  than  the  prosecution  of  hb 
clients  rights  (Mayor  of  N.T.  y.  Oonover,  6  Abb.  262). 

^^  New  mtven  B.  B.  (7a.  y.  Schuyler,  8  Abb.  289;  McCarthy  Y,Pea3»,% 
Abb.  164). 
An  ti^unctfoii  has  been  allowed, — 

e.  To  restrain  transfer  of  stock  in  a  mining  corporation  (The  PenpUy. 
Parker  Vein  Co,  10  How.  187 ;  644 ;  Bogers  y.  Michigan,  4bc  B.  B.  Co.  28 
Barb.  640). 

/.  To  aid  an  action  for  recoyery  of  specific  personal  property  (Erpstein  T. 
Berg,  18  How.  92;  Fumiss  v.  Brown,  8  How.  69;  Hunt  y.  Mootry,  10  How. 
478). 

g.  To  restrain  the  obstruction  of  water  courses  (C(fmtng  y.  TVoy  Iron  d 
Mil  Factory,  6  How.  89 ;  89  Barb  812;  Schemer  y.  Berb,  7  Rob.  222). 

h.  To  restrict  the  use  of  demised  premises  to  the  terms  of  the  lease  (Hois- 
ard  Y.  EUis,  4  Sand.  869 ;  Dodge  y.  Lambert,  2  Bosw.  670 ;  Ogden  y.  Jones,  id. 
686 ;  Ambler  y.  Skinner^  7  Rob.  661). 

i.  To  restrain  publication  of  priyate  letters  (Woolsey  y.  Judd,  11  How.  49). 

j.  To  preyent  misappropriation  of  the  funds  of  a  moneyed  corporation 
(Carpenter  y.  New  Haven  B.  B.  6  Abb.  277). 

k.  To  restrain  a  nuisance  interfering  with  priyate  rights  (Smith  y.  Loti- 
wood,  18  Barb.  209 ;  Phcmix  y.  Commissioners  of  Emigratum,  1  Abb.  466 ;  The 
Mayor  y.  Ba/umherger,  7  Rob.  219 ;  Wetmore  y.  Story,  22  Barb.  414 ;  JhMs  T. 
Budlong,  15  Abb.  445;  Penniman  y.  N.  T.  Balance  Co,  18  How.  40;  Knox^. 
Mwyor  of  N,  Y.  88  How.  67 ;  and  see  Harrison  y.  Newton,  1  Code  Rep.  N.  S. 
207;  PeckY.  Elder,  8  Sand.  126;  Hudson  y.  Madistm,  85  Eng.  Ch.  K.  852; 
Milhau  y.  Sharp,  7  Abb.  220 ;  28  Barb.  228 ;  Niagara  Falls  Bridge  Co.  ▼. 
QreaZ  Western  B.  B.  Co,  89  Barb.  212 ;  McKeon  y.  See,  4  Rob.  460 ;  Masterton 
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V.  8k&Hy  7  Rob.  299;  3  Abb.  N.  S.  164 ;  Manhattan  Gas  Co.  v.  Barier,  7  Rob. 
528 ;  86  How.  238 ;  MUhau  v.  Sharp,  27  N.  Y.  612 ;  DcsUner  y.  Tynan,  38  How. 
176). 

a.  To  restore  running  water  (Coming  v.  Troy  Nail  Factory,  40  N.  Y.  191). 

h.  To  lestrain  a  blacksmith  from  carrying  on  his  trade  (Dcmner  y.  Tynan, 
88  How.  176) 

e.  To  restraiD  prosecution  of  a  claim  before  an  American  consul  abroad 
{Doheie  y.  Allen,  8  Abb.  N.  8.  212). 

d.  To  restrain  proceedings  under  act  to  abolish  imprisonment  for  debt 
(Froit  y.  Myriek,  1  Barb.  862). 

0.  To  restrain  a  diyorced  husband  from  interfering  with  property  of  the 
wife  {Holmes  y.  Bbhnes,  4  Barb.  295). 

/.  To  preyent  waste  or  injury  to  land  (Spear  y.  Cutter,  5  Barb.  486 ;  Eod^ 
gen  y.  Badgers,  11  Barb.  696;  Johnson  y.  White,  11  Barb.  194;  Belyea  y. 
JBuMT,  84  Barb.  647;  see,  howeyer,  Van  Wyek\,  AUiger,  6  Barb.  607). 

g.  To  restrain  a  municipal  corporation  mm  improper  use  of  the  public 
moneys  (Christopher y.  Mayor  of  N,  Y.  18  Barb.  667;  PuUman\,  Mayor  of  N. 
7. 8  Abb.  N.  B.  291). 

K  To  preyent  fraudulent  disposition  of  property  (Mitehdl  y.  Bettman,  26 
Btib.  408 ;  Dillon  y.  Horn,  6  How.  86 ;  see,  howeyer,  Beubens  y.  Joel,  18  N.Y. 

xoo). 

i.  By  a  stockholder  against  a  company  (Hamilton  y.  Acees^y  Transit  Co,  26 
Barb.  46). 

j.  By  a  tax-payer  to  restrain  a  contractor  with  the  city  from  yiolating  his 
contract  (McC(^erty  y.  McCabe,  4  Abb.  67 ;  Keils&y  y.  King,  82  Barb.  410). 

h.  To  preyent  the  remoyal  of  the  remains  of  the  dead  (Biehaa^  y.  Irwest 
Dutch  Church,  11  Abb.  80). 

I  To  restrain  proceedings  of  a  magistrate  out  of  court  (Mayor,  de,  of  y. 
7,  y.  Conoter,  6  Abb.  268 ;  and  see  id,  171). 

m.  To  restrain  a  creditor  from  proceeding  at  law  against  an  insolyent  cor- 
poration to  obtain  a  preference  (Oahoay  y.  u.  8.  Sugar  B^fining  Co.  21  How. 
818). 

A.  To  stay  proceedings  on  an  execution  (Shaw  y.  Dtoight,  16  Barb.  686),  or 
on  a  judgment  (Watt  y.  Sogers,  2  Abb.  261 ;  CluU  y.  Potter,  87  Barb.  199). 

0.  To  restrain  a  railroad  from  remoying  its  rails  (The  Peoples.  Albany  B. 
R  Co.  19  How.  628;  11  Abb.  186). 

p.  To  restrain  a  bishop  from  prosecuting  a  sentence  of  an  ecclesiastical  tri- 
bunal ( WcUker  y.  Wainwnght,  16  Barb.  486). 

q.  To  restrain  an  indiyidual  from  opening  a  road  to  the  prejudice  of  a  road 
corporation  (Auburn  Plank  Boad  y.  Douglass,  12  Barb.  668). 

An  ti^iiiiction  has  been  reftised,— 

r.  Merely  to  restrain  an  act  *'  dangerous  to  the  peace,  morals  or  welfare  of 
the  comnnmity  "  (Woolsey  y.  Judd,  11  How.  49 ;  Smith  y.  Lochuood,  18  Barb. 
209). 

i.  To  restrain  proceedings  on  a  judgment  ( Watt  y.  Bogers,  2  Abb.  261 ; 
Chawel  y.  Potter,  11  How.  866 ;  see,  howeyer,  Ddbson  y.  Pearee,  1  Abb.  97 ;  12 
Jf.  7. 166). 

t.  To  restrain  the  publication  of  proceedings  in  another  action  (  Wood  y. 
Marnne,  8  Duer.  674). 

tf.  To  restrain  the  disclosure  of  an  art  or  inyention  taught  by  plaintiff  to 
defendant  under  an  oath  not  to  diyulffe  it  (Deming  y.  Chapman,  11  How.  882 ; 
J^essle  y.  Beese,  19  Abb.  240;  29  How.  882;  Hammer  y.  Barnes,  26  How. 
174). 

«.  To  restrain  infrin^ent  of  copyright  (Palmer  y.  Detrit,  7  Rob.  680). 

V.  To  restrain  a  foreign  corporation  from  issuing  bonds  (Bogers  y.  Michigan 
BouthB.  B,  Co.  28  Barb.  689 ;  see i^X; y.  Chicago  d  Boek Island R  R.  86 How. 
SO;  Brien  y.  Bock  Island  R.  B.  86  How.  24) ;  or  paying  a  diyidend  (Howell 
V.  Chi.dN.W.RR  Co.  61  Barb.  878). 

9.  Restraining  arbitrators  from  making  an  award  under  the  ciicumstances 
(BuOh  y.  Pres.  qf  Gold  Board,  7  Abb.  N.  8.  261). 
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a.  To  restrain  oyerseerB  of  highways  opening  a  road  {Snyder  y.  Trumpbour^ 
7  Trans,  App.  68). 

h.  To  restrain  sale  by  sheriff  on  execution  against  partnership  assets  {Turner 
V.  8mUh,  1  Abb.  N.  S.  804). 

c.  To  restrain  State  officers  proceeding  under  a  State  law  (Thompson  r.  Com- 
missumers  of  Canal  Fund,  2  Abb.  248). 

d.  To  retrain  a  raiboad  company  from  catting  its  road  {BaueuB  y.  AUiany 
N'^em  RRCo.B  How.  70 ;  see,  also,  Eente  y.  Lmg  Island  R,  R,  18  Barb.  646). 

€.  To  restrain  a  receiyer  (  Winfidd  y.  Baoon^  24  Barb.  155). 

/.  To  preyent  the  construction  of  a  sewer  in  a  public  street  by  a  mimicipal 
corporation  {Kelsey  y.  King^  82  Barb.  410). 

g.  To  restrain  tiie  exercise  of  a  trade  contrary  to  a  ooyenant  with  a  epe- 
cific  j^nalty  for  a  breach  (  Vincent  y.  Eingy  18  How.  284).  It  would  be  other- 
wise if  no  penalty  was  specified  (id. ;  see  Bbtoe  y.  Searing^  6  Bosw.  854 ;  see 
Rodfidd  y.  MiddleUm,  7  Bosw.  640). 

K  To  preyent  a  consequential  injury  from  a  lawful  exercise  of  a  right  (1Fi7- 
liams  y.  N,  T.  Cent,  R  R  Co.  18  Barb.  222). 

i.  To  restrain  the  collection  of  a  tax  illegally  imposed  (Wilson  y.  Mayor  of 
K  r.  1  Abb.  4;  Chemical  Bank  y.  Mayor  of  N,  T.  id,  79;  N,  T.  lAfelja,  Co. 
y.  JV.  T.  SupernsorSy  id.  250;  Livingston  y.  HoUerdfeek^  4  Barb.  10;  VanBensss- 
laer  y.  Eidd,  id.  17 ;  Haefnvoh  y.  Kingston  B>d  of  Education,  5  Abb.  N.  8.  8»9; 
8^KeyeSy  480 ;  8  Trans.  App.  106 ;  Mut  Ben.  Ins.  Co.  2  Abb.  N.  S.  288 ;  Messed 
y,  Superv.  of  Columbia^  50  Barb.  190;  see,  howeyer,  Wood  y.  Draper^  4  Abb. 
822). 

J.  To  restrain  a  foreclosure  suit  (Tarrofnt  y.  Qaackenboss^  10  How.  244;  eee 
Orinnon  y.  Piatt,  81  Barb.  828;  8uique7uinna  Banky,  Supervisors  qf  Broom,  f^ 
N.  Y.  812 ;  Broderick  y.  Smith,  26  Barb.  589). 

k.  To  protect  a  mere  nominal  interest  (Wetmore  y.  Story,  8  Abb.  262 ;  281). 

I.  To  protect  a  claim  on  an  illegal  contract  (Bennett  y.  Amer,  Art  Union,  5 
Sand.  614). 

m.  To  restrain  the  continuance  of  the  use  of  the  signs  of  a  dissolyed  firm  by 
the  firm  continuing  the  business  (Peterson  y.  Humphrey,  4  Abb.  894). 

n.  To  restrain  a  municipal  corporation  from  paying  money  under  a  resoivr 
tion  claimed  to  be  illegal  (Roberts  y.  Mayor  ^  N.  F.  6  Abb.  41 ;  see  El^  v. 
Connelly,  7  Abb.  N.  S.  8 ;  Cleveland  Eire  Alarm  Co.  y.  Metrop,  Fire  Commr't^ 
7  Abb.  N.  S.  50). 

0.  To  restrain  a  municipal  corporation  from  selling  its  real  estate  (Boosecdt 
y.  Draper,  7  Abb.  108 ;  Tne  People  y.  Lotcber,  id.  158). 

p.  To  restrain  at  the  instance  of  an  individual  tax-payer,  an  act  injurious 
to  all  the  tax-payers  of  the  city  (Eorft  y.  School  Trustees,  16  How,  140). 

q.  To  restrain  the  imposition  or  collection  of  a  tax  or  of  an  assessment  (see 
BetU  y.  City  of  W^msburgh,  15  Barb.  265 ;  Wood  y.  Draper,  24  Barb.  187;  4 
Abb.  322 ;  14  How.  283 ;  Mace  y.  Trustees  ofNewhirgh,  15  How.  161 ;  Bhhe  v. 
City  of  Brooklyn,  26  Barb.  801 ;  Beck  y.  ViUage  qf  Rondout,  15  Abb.  48 ;  Mvr- 
ray  y.  Jayne,  8  Barb.  612 ;  Chemical  Bank  y.  Mayor  of  N.  Y.  1  Abb.  79;  and 
see  Laws  1858,  p.  97,  ch.  69 ;  Mut.  Ben.  Ins.  Co.  y.  Super,  qf  N.T.^  How. 
416;  38  Barb.  822;  Mut.  Ben.  Life  Ins.  Co.  y.  B'd  of  Super.  8  Bosw.  688; 
Magee  y.  CuUer^  48  Barb.  439). 

r.  To  restrain  a  judgment-debtor  from  compromising  suits  brought  to 
cancel  securities  as  usurious  (Boughton  y.  Smith,  26  Barb.  685). 

s.  When  the  real  object  of  the  action  is  to  obtain  a  review  of  a  previous 
decision  (Livingston  y.  Hudson  R  R  Co.  8  Code  R.  143). 

t.  To  restrain  a  defendant  from  obtaining  payment  of  debts  due  him  {Oair 
latin  y.  Oriented  Bank,  16  How.  253). 

u.  To  restrain  the  lessee  of  an  inn  from  discontinuing  to  keep  the  inn  open, 
as  he  had  covenanted  to  do  (Hooper  y.  Brodrick,  11  Simons,  47). 

V.  To  preyent  the  publication  of  a  libel  (Brandreth  y.  Lanee,  8  Paige,  24; 
2  Swans,  418). 
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a.  Generally,  wLere  the  injtiiy  is  such  as  may  be  amply  recompensed  by  an 
action  for  damages  {Marshall  v.  Peters^  12  How.  218 ;  ToumMnd  v.  Tafmer,  27 
ti  d84:  2  Code  R  6;  Spear  y.  Cutter,  2  Code  R.  100;  4  How.  676). 

b.  To  restrain  an  apprehended  trespass  (Mayor  of  N,  Y,  v.  OonoveTj  6 
Abb.  171,  253 ;  Sixth  Av.  R  B.  Co,  v.  Kerr,  28  How.  382;  Taylor  v.  Broeh- 
flian,  1  Abb.  N.  S.  160  ;  OentU  y.  Amaud,  88  How.  04). 

c  To  restrain  constmction  of  a  railroad  (BamM  r.  So,  Side  B,  B.  Co,  2 
Abb.  K.  8.  416). 

d.  To  restrain  expulsion  of  member  from  Board  of  Brokers  ( White  y.  Brown' 
eZZ,  8  Abb.  N.  8.  818). 

e.  To  restrain  interference  with  partnership  funds,  the  partnership  being 
denied  {Goulding  y.  Bain^  4  Sand.  716 ;  see  Dunham  y.  Jcvrvis,  8  Barb.  88 ; 
Movbray  y.  Lawrenee,  22  How.  107 ;  18  Abb.  317). 

/.  To  restrain  sommary  proceedinffs  by  landlord  to  recoyer  possession  of 
demised  premises  {Aaron  y,  Baum,  7  Bob.  840;  87  How.  287;  MebityreY, 
Emumdet,  7  Abb.  N.  8.  214 ;  Brown  y.  Metro.  Gas  Co.  88  How.  138 ;  Marry 
v.  James,  37  How.  52 ;  Boberts  y.  Matthews^  18  Abb.  100 ;  Bean  y.  PettingiU, 
2  Abb.  N.  8.  68 ;  7  Rob.  7 ;  Smith  y.  Moffat,  1  Barb.  66 ;  Wordsworth  y.  Lytm, 
1  Code  Rep.  N.  8.  63 ;  4  How,  468 ;  HyaU  y.  Burr,  8  How.  168 ;  Boheey.  Ham- 
nertUy,  16  How.  461 ;  Duigan  y.  Hogan,  1  Bosw.  646,  Marks  y.  Wilson,  11 
Abb.  87;  Seebaek  y.  McDonald,  11  Abb.  06 ;  21  How.  224;  McOuney.  Palmer, 
6  Bob.  607 ;  Supp  y.  Reusing,  id.  600 ;  Springsteen  y.  iW^«,  3  i(2. 483).  In- 
jmictions  were  allowed  under  the  circumstances  of  the  cases  in  Cure  y.  Cravh 
ford,  1  Code  Rep.  N.  8.68;  4  How.  468;  Forrester  y.  Wilson,  1  Duer,  624; 
C(fet  y.  Parker,  1  Code  Rep.  N.  8.  00;  FoZZe^Ti  y.  Seignett,  2  Abb.  121 ;  6Wf- 
M  y-  Brown,  8  Rob.  627 ;  28  How.  4  ;  Oraham  y.  «/a97M«,  7  Rob.  468. 

g.  To  restrain  corporate  election  {Hartt  y.  Haroey,  82  Barb.  66 ;  10  Abb. 
822l 

h.  Where  plaintiff  had  conmienced  an  action  and  issued  an  attachment  in 
another  action  {MUls  y.  Bhck,  30  Barb.  640). 

i  To  restrain  police  officers  from  exercising  superyision  of  citizens  within 
the  sphere  of  their  duty  as  peace  officers  (Sterman  y.  Kennedy,  16  Abb.  201). 

j.  To  try  tiie  right  to  office  in  a  religious  corporation  {Hartt  y.  Sarvey, 
10  Abb.  322;  82  Barb.  56). 

k  To  test  the  title  to  a  public  office  {The  People  y.  Draper,  4  Abb.  833 ;  14 
How.  233 ;  MeCafferPy  y.  Olaner,  10  How.  476 ;  Lewis  y.  Oliver,  4  Abb.  121 ; 
Mayor  of  N.  Y.  y.  Conover,  6  Abb.  171 ;  Mayor  of  N.  Y.  y.  Flagg,  6  Abb.  206). 

2.  To  restrain  proceedings  of  commissioners  of  highways  {Thai4her  y.  Dur 
senbury,  0  How.  32 ;  Hyatt  y.  Bates,  40  N.  Y.  164). 

m.  Where  the  rights  of  the  parties  were  undetermined,  and  an  injury  might 
be  occasioned  to  one  party  {Ovrnee  y.  Oddl,  13  Abb.  264). 

n.  To  set  aside  a  fraudulent  lien  on  property  attached  by  the  plaintiff 
{Broois  y.  Stone,  11  Abb.  220 ;  10  How.  306 ;  Mills  y.  Bloek,  30  Barb.  640). 

0,  To  restrain  a  party  from  giying  his  seryices  to  another  {Fredericks  y. 
Meyer,  13  How.  666 ;  1  Bosw.  227 ;  see  Sanquirieo  y.  Benedetti,  1  Barb.  316 ; 
LundeyY.  Wagner,  1  De  Gex  M.  &  G.  604;  13  Eng.  Law  &  Eq.  R.  252 ;  But- 
ler  y.  GaleUi,  21  How.  466 ;  HarMin  y.  Dinne/ord,  2  Edw.  Ch.  R.  620 ;  Kern- 
He  y.  Kean,  6  8imons,  333 ;  De  Pol  y,  SoMke,  7  Rob.  280). 

§  3S0.  At  what  time  it  may  he  granted.  Copy  of  affidavit 
io  he  served. 

The  injanction  maybe  granted  at  the  time  of  commencing 
the  action,  or  at  any  time  afterward,  before  judgment,  npon 
its  appearing  Batisfactorily  to  the  court  or  judge,  by  the  aflSda- 
▼it  of  the  plaintiff,  or  of  any  other  person,  that  sufficient  grounds 
exist  therefor.  A  copy  of  the  affidavit  must  be  served  with 
the  injunction. 
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a.  Order  may  be  made  prior  to  terFic^  of  sammoiis.— The 

injunction  order  may  be  granted  prior  to  the  service  of  the  sununons ;  to  be 
served  therewith  {LeginjgwdL  y.  ChoM^  19  How.  54 ;  10  Abb.  472).  It  ia  not 
indispensable  to  the  validity  of  an  injunction  order  that  a  comphakint  should 
precede  or  accompany  it  {Mattice  y.  Qifford^  16  Abb.  246) ;  in  oUier  cases  it  is 
said  that  an  injunction  onler  cannot  be  granted  on  afSdavits  without  any  com- 
plaint {Morgan  v.  QuackenMuh^  22  Barb.  76 ;  T?te  People  y.  His  JSf.  T,  Common 
Pleae,  3  Abb.  181 ;  see  Olnuiead  y.  Loomu,  6  Barb.  158 ;  Badger  y.  Wagdaff^ 
11  How.  562).  As  an  injunction  can  be  granted  only  when  it  appears  by  £e 
<x)mplaint  that  the  plaintiff  is  entitled  to  the  relief  demanded,  there  most 
^erefore  be  a  complaint  upon  which  to  found  the  motion  for  an  injunction 
(Morgan  y.  Qiuiehenboss,  22  Barb.  72).  But  if  the  motion  is  made  on  an  <^ 
dapit  which  contains  all  the  requisites  of  a  complaint  it  is  sufficient  (id.) 

h.  The  ground  for  the  ii\junction  must  be  shown  by  affidavit  (MilikenY, 
Carey^  5  How.  272) ;  but  a  complaint  in  which  the  aUegationa  are  made  un- 
qualifiedly, i.  e.^  not  on  information  and  belief  mereW,  and  the  allegati(Has  of 
which  are  sworn  to  be  true,  will  be  treated  as  an  affidavit.  This  seems  the 
result  of  the  decisions  (Soome  v.  WMy  1  Code  Rep.  114 ;  Benmm  v.  Fa^  «& 
68;  Krom  y.  Hogan,  2  id.  144 ;  Minor  y,  Terry,  6  How.  210 ;  Smith  v.  Beno, 
id.  126 ;  Per^fldd  y.  WhiU^  8  «f.  87 ;  Woodruff  v.  Fitiher,  17  Barb.  229 ;  Jam 
y.  AUerbury,  1  CJode  Rep.  N.  8.  87;  Levy  y.  Ley,  6  Abb.  89;  16  How.  895; 
Badger  y.  Wagataff,  11  How.  562)  ;  but  the  ordinary  form  of  yerification  is 
not  sufficient  for  the  purpose  (Boitwici  y.  BUon,  26  How.  862 ;  Heekerr.  May- 
or of  N.  r.  18  Abb.  869;  28  How.  211  ;  Bameey  y.  Eri£  B.B.  Oo.  7  Ahh.^.S. 
187).  The  plaintiff  cannot  make  out  the  cause  of  action  relied  upon  in  the 
complaint  by  allegations  in  his  affidavit  (ffenU  y.  Long  Island  B.  M.  (Jo.,  13 
Barb.  646). 

c.  An  injunction,  as  a  general  rule,  will  not  be  allowed  on  mere  infbrmatioii 
and  belief  (Oompfttf^  y.  Morriaon,  7  Paige,  160;  Bank  of  Orleans  y.  Skinner, 
9  id  805 ;  1  Barb.  Ch.  Pr.  617 ;  Livingston  y.  Bank  of  K  T.  26  Barb.  804 ; 
Booms  y.  WM,  3  How.  827 ;  Pomeroy  v.^indmarsh,  6  How.  487;  Bateau  v. 
Barnard,  12  id.  464 ;  and  authorities  coUected,Oro62:^y.  Baker,  8  Abb.  183;  and 
see  Pidgeon  v.  Oatman,  8  Rob.  706)  ;  and  where  facts  are  stated  on  infoimsr 
tion  and  belief,  the  sources  of  information  and  grounds  of  belief  should  be 
stated  (  The  People  v.  Mayor  of  N  F.,  9  Abb.  258)  ;  but  the  fiacts  may  be  shown 
by  the  affidavits  of  any  person  cognizant  of  them  (Barik  of  Orleans  y.  SlawMr, 
9  Paige,  805). 

d.  An  injunction  will  not  be  granted  after  a  demurrer  to  ^e  complaint  for 
not  stating  tacts  sufficient  to  constitute  a  cause  of  action,  has  been  sustaxaed 
(Mowbray  y.  Lawrence,  14  Abb.  160). 

e.  After  an  application  for  an  injunction  has  been  denied,  an  application 
to  another  court  on  the  same  state  of  facts  is  improper  (Mof/or  of  If.  7.  v. 
Conover,  5  Abb.  252 ;  25  Barb.  514 ;  and  see  Biarrington  y.  Ameriean  Insurancs 
Co.  1  Barb.  244). 

See  note  to  section  226. 

§391.  (Am'd  1849.)   InJtmoUon  (ifter  ansioer. 

An  injunction  shall  not  be  allowed,  after  the  defendant  shall 
have  answered,  nnless  upon  notice,  or  upon  an  order  to  show 
cause ;  but  in  such  case  the  defendant  may  be  restrained,  until  the 
decision  of  the  court  or  judge  granting  or  refusing  the  injunction. 

See  note  to  section  223,  post. 

§339f  (Am'd  1849.)  Se(mrity ujf}on injunction.  DaniageSjlunD 
ascertained. 

Where  no  provision  is  made  by  statute  as  to  security  upon  an 
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injunction,  the  court  or  judge  shall  require  a  written  undertaking 
on  the  part  of  the  plaintiflF,  with  or  without  Bureties,  to  the  eflfect 
that  the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not 
exceeding  an  amount  to  be  specified,  as  he  may  sustain  by  reason 
of  the  injunction,  if  the  court  shall  finally  decide  that  the  plaint- 
iff was  not  entitled  thereto.  The  damages  may  be  ascertained  by 
a  reference,  or  otherwise,  as  the  court  shall  direct. 

a.  Stayfnip  pr<»ceedf]igft  after  Judgment* — ^Where,  on  a  complaint 
to  set  aade  a  judgment  and  execution  on  the  ground  of  fraud,  the  complaint 
prayed  an  injunction,  and  an  injunction  was  granted  ex  parte,  on  the  execu- 
tion merely  of  an  undertaking  as  prescribed  by  this  section  without  the  bond 
or  deposit  reauired  by  the  revised  statutes  in  such  a  case — the  injunction 
order  was  ordered  to  be  set  aside  unless  the  security  required  by  the  revised 
statutes  was  given  in  ten  days  (Cook  v.  IHchereon,  2  Sand.  691).  "  The  revised 
statutes  (2  R  S.  189, 190,  §S  1^1  to  149)  require,  that  before  the  issuing  of 
an  injunction  to  stay  proceedings  in  a  personal  action,  after  judgment,  a  de- 
posit shall  be  made  of  the  amount  of  the  judgment ;  and  a  bond  with  sureties 
executed  for  the  payment  of  the  damages  and  costs  to  the  adverse  party.  Power 
was  conferred  on  the  *  chancellor '  to  dispense  with  the  deposit,  and  receive 
a  sufficient  bond  for  the  amount  of  the  judgment ;  and  when  the  ground  of 
the  injunction  is  that  the  judgment  was  obtained  by  actual  fraud,  *  the 
chancellor'  had  the  power  to  dispense  with  both  deposit  and  bond.  These 
provisions  are  not  repealed  by  the  code"  (ib.  See  Gee  v.  8outhworth,  10 
Faiffe,  297 ;  Diek^  v.  Oraig,  5  id,  288). 

6.  It  is  not  necessary  that  a  judgment  creditor  of  an  insolvent  corporation 
who  brings  suit  for  an  injunction  to  restrain  other  creditors  of  the  corporation 
firom  proceeding  at  law,  and  for  the  appointment  of  a  receiver  and  an  equit- 
able distribution  of  the  corporate  assets,  should  give  the  bond  or  make  the 
deposit  prescribed  by  the  above  provisions  of  the  revised  statutes,  to  entitle 
him  to  the  injtmction  prayed  (Hutehineon  v.  If.  T.  Central  MUh,  2  Abb.  894). 

e.  Superior  c^nrt  practlee. — ^The  practice  in  the  superior  court  with 
reference  to  security  on  granting  an  injunction  was  declared  in  a  note  (1  Sand. 
700;  to  be— 

"  1.  That  on  an  order  to  show  cause  why  an  injunction  should  not  be 
granted  with  a  restraint  in  the  mean  time,  the  judge  wiU  in  general  require 
security. 

^^^2.  The  plaintiff's  own  undertaking  will  not  be  received,  unless  he  will 
justify  as  bemg  a  freeholder  or  householder,  and  worth  double  the  sum  speci- 
fied, over  and  above  all  his  debts  and  liabilities  and  exempt  property. 

'*  8.  When  a  surety  is  required,  his  justification  must  be  to  the  same  ef- 
fect 

"  4.  When  a  plaintiff  residing  out  of  the  State  applies  for  an  injunction, 
he  must  fnmish  an  undertaking  executed  by  a  reMeni  surety. " 

d  Security* — ^An  underti3:ing  with  one  surety  would,  it  seems,  be  suffi- 
cient {Ward  V.  Whitney,  8  N.  T.  446).  The  plaintiff  need  not  join  in  the 
undertaking  (Le^ngteell  v.  Chaee,  19  How.  64 ;  10  Abb.  472).  No  particular 
form  of  security  is  required ;  any  form  of  security  as  a  ]>enal  bond  which  sub- 
stantially complies  with  the  requirements  of  this  section,  will  suffice  (BpU- 
eofol  Chwrd^  of  WeetcheOer  v.  Variant  28  Barb.  644 ;  Town  of  GfUford  v.  Cor- 
nell, 4  Abb.  220).  An  attorney  may  be  a  surety  (Byckman  v.  Colenum,  18 
Abb.  898).  The  undertaking  given  on  the  issuing  of  an  ini unction  should  be 
approved  by  the  judge  and  filed  with  the  clerk  (f  428).  An  omission  to  file 
the  undertaking,  if  done  designedly,  will  entitle  the  defendant  to  have  the 
ii\)unction  dissolved  (Johnson  v.  Caeey^  28  How.  492) ;  and,  even  if  the  omia- 
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sion  be  by  oyenight  or  accident,  the  plaintiff  must  pay  the  defendant  costs 
of  a  motion  to  have  the  injunction  vacated  on  the  ground  that  the  undertak- 
ing has  not  been  filed  ((yikmneUy.  McMum^  8  Abb.  891;  LeffiTifftDeUy,  Clune^ 
6  Bosw.  704).  No  proyision  for  a  reference  need  be  contained  in  the  unde^ 
taking  {BiggiM  y.  AUen^  6  How.  80).    See  Rule  4. 

a.  Where  a  corporation  haying  authority  to  sue  and  be  sued  commences 
an  action,  and  its  president,  for  the  purposes  of  an  injunction,  executes  an 
undertaking  prescribed  by  this  section,  in  his  ofScial  character,  not  professing 
to  act  as  agent  for  the  corporation,  the  undertaking  will  be  regu'ded  as  the 
act  of  the  corporation,  ana  will  bind  it  and  not  the  officer  {EpU.  Ch.  of  St, 
Peter  y.  Varian,  28  Barb.  644). 

h.  The  undertaking  is  for  the  benefit  of  all  the  defendants  enjoined, 
whether  seryed  or  not  (Cumberland  OoaL  arid  Iron  Co,  y.  Hoffman  8Uam  God 
Co.  89  Barb.  16). 

c.  If  the  sureties  in  the  undertaking  become  insolyent,  it  is  in  the  discre- 
tion of  the  court  to  order  other  sureties  to  be  substituted  {WUlett  y.  Stringer^ 
15  How.  810). 

d.  Where  the  security  giyen  on  the  issuing  of  an  injunction  is  inade<mate, 
it  is  ground  for  yacating  the  injunction,  unless  the  security  is  increased  (j^^ 
man  y.  Coleman^  21  How.  404). 

e.  A  defect  in  the  undertaking  is  not  ground  for  yacating  the  injunction 
(  Waiiams  y.  Hall,  1  Bland,  194). 

/.  Damages. — Where  the  plaintiff  during  the  progress  of  the  cause 
seryes  a  notice  upon  the  defendant,  waiving  the  injunction,  the  defendant  is 
not  then  entitled  to  an  order  of  reference  to  ascertain  his  damages^  because 
the  court  must  ^^finaUy  decide  tJuU  the  plaintiff'  toat  not  entitled  thereto,'''*  Un- 
til this  point  is  reached  in  the  progress  of  the  action,  the  application  for  re- 
ference to  ascertain  damages  is  premature  (Shearman  y.  Jf,  T.  Central  ifiSi, 
11  How.  269).  The  order  may  be  made  after  final  judgment  in  the  action 
(Metho.  Churehee  of  N,  T,  y.  Bwrhw,  18  N.  Y.  463).  But  not  until  judgment 
entered  (  Weeke  y.  Southvnck,  12  How.  170).  Where  the  plaintiff  served  a  notice 
that  he  discontinued  the  action,  and  offered  to  pay  the  defendant's  costs. 
The  costs  were  ac^usted  by  consent  and  paid.  Afterward  the  defendant 
moyed  on  the  notice  of  discontinuance,  the  ugunction  order  and  the  proceed- 
ings in  the  action,  for  an  order  that  the  action  be  discontinued  and  the  in- 
junction yacated,  the  court  made  an  order  declaring  the  action  discontinued, 
and  said  that  by  the  discontinuance  the  ii^junction  would  cease  to  operate 
{Hope  y.  AeJcer,  7  Abb.  808 ;  see  Dunkin  y.  Lawreneey  1  Barb.  447 ;  Apt  y. 
Carter,  7  How.  140 ;  and  the  defendant  be  entitled  to  a  reference  to  ascertain 
his  damages  (Carpenter  y.  Wright,  4  Bosw.  665).  The  reference  may  be 
ordered,  cdthough  not  proyided  for  in  the  undertaking  (Higgine  y.  AUin,  6 
How.  80).    It  was  formerly  otherwise  {Gareie  y.  Sheldon,  8  Barb.  232). 

g.  In  Coates  y.  Coatea  (1  Duer,  664),  the  injunction  was  dissolyed,  on  mo- 
tion founded  upon  the  answer  and  affidavits,  and  the  action  discontinued. 
On  reference  to  ascertain  defendant's  damages,  the  referee  allowed  counsel 
fees  paid  by  the  defendant  in  procuring  the  dissolution  of  the  injunction. 
The  court  held  the  allowance  proper  (see  4  Edw.  Ch.  R  292 ;  4  Paige,  440; 
2  id.  116 ;  FUzpaMek  y.  Flagg,  12  Abb.  189)  ;  and  further  as  to  the  items  of 
damage  allowed,  see  Wilde  y.  Joel,  15  How.  820 ;  Bennett  y.  Broton,  20  N.  T. 
99).  Sernble,  a  counsel  fee  in  the  cause  may  be  allowed  (Corcoran  y.  Judton^ 
24  N.  Y.  106 ;  see  contra.  Strong  y.  De  Foreet^  15  Abb.  427).  But  costs  of  an 
unsuccessful  motion  to  dissolye  the  injunction  are  not  allowable  ( Childt  y. 
Lyons,  8  Rob.  704).  Counsel  fees  in  the  suit  are  not  allowable,  but  costs  as 
adjusted  are  allowed  (Taaeks  y.  Sdimidt,  18  Abb.  808).  In  that  case  the  costs 
of  two  actions  were  allowed  (see  report,  and  see  80  N.  Y.  166).  Upon  a  re- 
ference as  to  damages,  the  fact  of  damage  and  the  amount  must  be  estab- 
lished by  satisfactory  proof.  If  the  referee  finds  no  damages  have  been  sus- 
tained, his  report  will  not  be  disturbed  (Dtoight  y.  North,  Ind,  B,Bn  Oo.^ 
Barb.  271). 
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0.  Want  of  jmisdictioo  in  the  court  over  the  subject-matter  of  the  action 
does  not  deprive  the  defendant  of  the  right  to  damages  on  the  undertaking 

gVen  on  the  issuing  of  the  injunction  in  the  action  (Ckcmberland  Coal  Co,  y. 
fffman  Steam  Goal  Co.  15  Abb.  78 ;  89  Barb.  16).  A  defendant  who  obeys 
an  injunction,  although  neyer  served  therewith,  is  entitled  to  recover  the 
damages  he  sustained  by  such  obedience  (id,) 

h.  The  sureties  upon  the  undertaking  given  upon  the  issuance  of  an  in- 
junction  cannot  be  held  liable  for  damages  resulting  from  the  continuance  of 
the  injunction  pending  an  api>eal  from  an  order  vacating  it  {Town  of  GuUford 
V.  CrnidL,  4  Abb.  220). 

e.  Where  a  referee  reports  the  facts  and  not  the  damages  which  the  defend- 
ants have  sustained  by  reason  of  an  injunction,  the  report  will  not  be  confirmed 
{Taak$  v.  Behmidt,^  19  How.  418). 

i.  It  is  in  the  discretion  of  the  court  ordering  the  reference,  to  direct  that 
the  sureties  have  notice,  or  to  set  aside  the  report  upon  their  application 
{Metko.  Ghurehm  of  N.  Y,  v.  Bofrlcw,  18  N.  Y.  463). 

€,  Bemble,  the  court  cannot  direct  a  judgment  to  be  entered  again st*the 
sureties  for  the  amount  of  defendant's  damages,  an  action  must  be  brought 
on  the  undertaking  {FiU^^aidTick  v.  Flagg^  12  Abb.  189 ;  PatUrton  v.  Bloomer^ 
87  How.  450;  see,  however,  WiM,  v.  ScotiL^  4  Abb.  405). 

f.  The  report  of  the  referee  must  be  confirmed  by  the  court  before  any 
action  can  be  taken  on  it  {Qriffin  v.  BlaJtA^  5  How.  205).  Form  of  order 
Gonfinning  report,  see  Sbr<mg  v.  Be  Forest^  15  Abb.  427 ;  WilleU  v.  ScovU^  4 
Abb.  405). 

g.  Action  on  ondertaking.— It  seems  that  the  undertaking  may  be 
prosecuted  without  leave  of  the  court  {N,  T.  Cent,  Ins.  Co.  v.  Safford^  10  How. 
844 ;  Hlggins  y.  AUen,  6  How.  80).  If  there  has  been  a  reference  to  compute 
the  damages,  the  report  of  the  referee  must  be  confirmed  before  a  motion  for 
leave  to  sue  on  the  undertaking  will  be  entertained  (Ghr^ffln  v.  Slate^  5  How. 
205;  and  see  Wilde  v.  Joel,  15  How.  820). 

&.  In  an  action  on  the  undertaking,  the  judgment  of  dissolution  is  con- 
dusive,  and  the  only  question  is  the  amount  of  damages  {GeUton  v.  WhiteaideSy 
8  CaL  R  809 ;  Metho,  Churches  of  N,  F.  v.  Barker,  1 8  N.  Y.  468). 

i.  Attacliinent  for  damages. — ^Where  the  plaintiff  has  not  siffned 
the  undertaking,  on  his  failing  in  the  action,  payment  of  the  damages  of  the 
defendant,  by  reason  of  the  injunction,  cannot  be  enforced  against  the 
plaintiff,  otherwise  than  by  obtaining  an  order  that  he  pay  such  damages ;  on 
Ms  failing  to  comply  with  the  order  payment  may  be  enforced  by  attachment 
{Fattman  v.  Bloomer,  6  Abb.  N.  B.  447 ;  7  id.  876 ;  87  How.  450 ;  88  id. 


%  933.  (Am'd  1849.)  Order  toshow  cause.  Restraint  in  mean 
time. 

If  the  court  or  judge  deem  it  proper  that  the  defendant,  or 
any  of  several  defendants,  should  be  heard  before  granting  the 
injunction,  an  order  may  be  made  requiring  cause  to  be  shown, 
at  a  specified  time  and  place,  why  the  injunction  should  not 
be  granted ;  and  the  defendant  may,  in  the  mean  time,  be  re- 
strained. 

j.  Seeoiity. — ^Upon  an  order  and  temporary  restraint  under  this  section, 
tecority  may  be  required  as  upon  the  allowance  of  an  injunction  under  section 
228  {Mdhodist  Churches  of  N  T.  v.  Ba/rher,  18  N.  Y.  468). 

h,  Shonrlng  cause* — On  motion  to  show  cause  why  an  injunction 
should  not  issue,  the  defendant  may  read  in  opposition  to  the  motion  the 
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affidavits  of  third  persons,  although  he  has  put  in  his  answer  denying  the 
whole  merits  of  the  complaint.  The  answer  in  fodi  case  is  only  used  as  an 
affidayit  (Florence  y.  Bote,  9  Code  R.  110).  The  court  will,  however,  permit 
the  plaintiff  to  pot  hi  affidavits  in  reply  to  such  new  matter  (ib,)  Where  a 
temporary  injunction  order  had  been  granted  ex  parte,  and  notice  given  to  the 
defendant  to  show  cause  why  the  temporary  injunction  should  not  be  made 
permanent,  the  defendant,  on  the  return  of  the  order,  showed  cause  by  his 
answer,  duly  verified,  and  also  by  affidavits  of  several  persons  in  sunnort  of 
the  answer.  Plaintiff^s  counsel  objected  to  any  affidavits  being  read  in  sup- 
port of  the  answer.  The  objection  was  overruled  (ib,)  On  the  hearing  of  an 
order  to  show  cause  why  a  preliminary  injunction  should  not  be  oontmned, 
the  plaintiff  was  allowed  to  support  his  complaint  by  additional  affidaTits, 
and  explain  affidavits  read  by  defendant  denying  the  &cts  in  the  papers,  upon 
which  the  order  to  show  cause  was  ^punted,— 4ield  that  this  was  an  exercise 
of  discretion  which  could  not  be  reviewed  at  general  term  {CMld^  v.  Fvat,t 
Rob.  650 ;  18  Abb.  112). 

§  994.  (Am'd  1849.)  Security  upon  im junction  to  suspend  hai- 
neea  of  corpora^Aon. 

hni  injunction  to  siiBpend  the  general  and  ordinary  businese  of 
a  corporation  shall  not  be  granted  except  by  the  court  or  a  judge 
thereof.  Nor  shall  it  be  granted  without  due  notice  of  the  appli- 
cation therefor,  to  the  proper  officers  of  the  corporation,  except 
where  the  people  of  this  State  are  a  party  to  the  proceeding,  and 
except  in  proceedings  to  enforce  the  liability  of  stockholders,  in 
corporations  and  associations  for  banking  purposes,  after  the  first 
day  of  January,  one  thousand  eight  hundred  and  fifty,  as  such 
proceedings  are  or  shall  be  provided  by  law,  unless  the  plaintiff 
shall  give  a  written  undertaking,  executed  by  two  suflicient  sure- 
ties, to  be  approved  by  the  court  or  judge,  to  the  effect  that  the 
plaintiff  will  pay  all  damages  not  exceeding  the  sum  to  be  men- 
tioned in  the  undertaking,  which  such  corporation  may  sustain  by 
reason  of  the  injunction,  if  the  court  shall  finally  decide  that  the 
plaintiff  was  not  entitled  thereto.  The  damages  may  be  ascer- 
tained  by  a  reference  or  otherwise,  as  the  court  shall  direct. 

See  note  to  section  222. 

§  SSS.    Motion  to  vdujote  or  rmdify  injtmotion. 

If  the  injunction  be  granted  by  a  judge  of  the  court,  or  by  a 
county  judge,  without  notice,  the  defendant,  at  any  time  before 
the  trial,  may  apply  upon  notice,  to  a  judge  of  the  court  in  which 
the  action  is  brought,  to  vacate  or  modify  the  same.  The  appli- 
cation may  be  made  upon  the  complaint  and  the  affidavits  on 
which  the  injunction  was  granted,  or  upon  affidavits  on  the  part 
of  the  defendant,  with  or  without  the  answer. 
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a,  Tacating  l^Jmictioii  ex  parte. — ^A  supreme  court  judge  or  a 
comity  jud^  may  vacate  or  modify  ex  parts  an  injunctioxi  order  made  by  liim- 
self,  but  it  18  a  power  which  should  be  exercised  with  caution  (Peek  y,  Torhs, 
41  Barb.  547;  Bruce  t.  Delaware  Canal  Co,  8  How.  440 ;  Nat.  Gaslight  Co,  v. 
(yBrien,  88  How.  271).  The  provision  in  section  225,  that  the  application 
may  be  made  to  a  judge,  is  permissive  merely,  and  does  not  abridge  tiie  gene- 
ral jurisdiction  of  the  court.  A  motion  to  dissolve  an  injunction  may  be 
made  directly  to  the  court  (  Woodruff  v.  FUker^  17  Barb.  280 ;  Bameay  v.  Erie 
B.B  Co,98  How.  198 ;  and  see  Peck  v.  YorJss,  24  How.  363). 

h.  notion  to  Tacate. — Upon  a  motion  to  dissolve  an  ii^unction  order, 
granted  during  the  pendency  of  an  action,  under  the  last  clause  of  section  219, 
the  only  question  to  be  considered  is  that  of  fraudulent  intent.  Affidavits 
denying  the  debt  sworn  to  by  the  plaintiff  cannot  properly  be  receive<l.  The 
effiBct  of  the  temporary  injunction  that  can  alone  be  granted  in  such  a  case,  is 
not  to  restrain  any  disposition  whatever  of  the  defendant's  property,  but  only 
soch  a  removal  or  disposition  with  an  intent  to  defraud  his  creditors  {Brew- 
ster V.  Hodges,  1  l!>uer,  609). 

&  On  a  motion  to  continue  or  to  dissolve  an  injunction  the  order  should 
be  vacated,  if  upon  all  the  evidence  disclosed,  tiie  court  would  not  have 
gnmted  it  in  the  first  instance  {Moser  v.  Polhamus,  4  Abb.  N.  S.  442).  In 
cases  of  doubt  the  court  will  vacate  the  order  {8ecor  v.  Weed,  7  Rob.  67^, 
Where  a  temporary  injunction  has  been  granted  on  notice  before  answer,  it 
does  not  preclude  a  motion  to  vacate  after  the  answer  is  put  in  (Hasard 
v.  Hudson  moer  Bridge  Co.  27  How.  296).  Where  the  verified  complaint  was 
before  the  judge  at  the  time  the  order  was  granted,  it  may  be  referred  to  on 
motion  to  vacate  the  order  (Turner  v.  Thompson,  2  Abb.  444). 

d,  On  motion  to  vacate  an  ii^unction  order  granted  without  notice,  founded 
on  notice  and  upon  the  complaint,  the  affidavit  upon  which  the  injunction  was 
granted,  copy  injunction  order,  copy  affidavit  of  the  plaintiff  and  copies  of  the 
pleadings,  the  moving  party  is  not  obliged  to  prove  the  existence  of  a  suit 
and  an  injunction,  proof  of  service  of  notice  or  motion  is  all  that  is  required 
(NiBuibury  V.  Ifeuburp,  6  How.  182).  On  he  motion  to  vacate,  a  verified  an- 
swer may  be  read  as  an  affidavit  (Krom  v.  Hogan,  4  How.  225 ;  Schoonmcbker  v. 
Btf,  BtUch  Church,  5  id,  216 ;  Mtww  v.  Terry,  6  id,  210).  The  motion  may  be 
made  and  opposed  upon  affidavits  of  any  number  of  witnesses;  and  it  is  a 
matter  of  discretion,  upon  balancing  the  evidence  adduced,  to  dissolve  it  or 
not  (Mnor  v.  Terry,  6  How.  211 ;  Crocker  v.  Baker,  8  Abb.  188;  Maleomb  v. 
MiUer^  6  How.  456).  The  burden  of  proof  is  on  the  party  having  the  affirma- 
tive (iS%Axnnan  V.  Bart,  14  Abb.  858).  The  moving  party  may  introduce  affi- 
davits to  contradict  new  matter  introduced  by  his  opponent,  but  the  moving 
party  may  not  introduce  new  matter  in  avoidance  or  that  set  up  by  his  oppo- 
nent {Shearman  v.  Bart,  14  Abb.  858;  Childs  v.  Fox,  2  Rob.  650;  18  Abb.  112. 
See  i  226). 

e.  Host  all  defendants  vakvwer  before  moTlng  to  dissolve 
injnnction  on  answer  ?    {MaUett  v.  Weybossett  Bk,  1  Barb.  217.) 

/.  ¥erllled  annrer  denylnip  equities  of  eomplalnt. — ^It  has 
be^  held  that  a  preliminary  injunction  cannot  be  sustained  when  all  the 
equities  of  the  complaint  are  denied  by  the  answer  {Finnegan  v.  Lee,  18  How. 
186;  Blatehford  v.  N.  Eiamen  B.  R  Co.  5  Abb.  276 ;  see  Dwrant  v.  Emtitein,  5 
Rob.  424).  Or  where  the  only  ground  on  which  the  injunction  can  be  sus- 
tained is  denied  in  the  answer  {Oould  v.  Jacohsohn,  18  How.  158).  According 
to  the  practice  prior  to  the  code,  an  injunction  would  not  be  dissolved  on  the 
coming  in  of  the  answer,  unless  the  defendants  positively  denied  all  the 
equity  of  the  bilL  A  denial  on  information  and  belief  was  not  sufficient 
{WardY,  VanBokkeUn,  1  Paige,  100;  Aptharpey,  Comstoek,  Hopk.  148;  Wake- 
win  y,  aiUespy,  5  Paige,  112 ;  AWy  Oen'ly.  Cohoes  Co.  6  Paige,  134).  Where 
the  answer  did  not  deny  the  facts  charged  in  the  bill  positively  and  fully,  al- 
though the  denial  was  as  full  as  could  be  given  by  tne  party  under  the  cir- 
cumstances, the  ii\junction  would  not  be  dissolved  {Bd&rts  v.  Anderson,  2 
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Johns.  Ch.  Rep.  204).  And  eyen  when  all  the  equity  of  the  bill  was  denied 
by  the  answer,  it  was  not  a  matter  of  course  to  dissolve  the  injunction,  as  the 
granting  and  continuing  an  izgunction  always  rested  in  the  sound  discretion 
of  the  court,  to  be  goyemed  by  the  nature  of  ^e  case  (ib,;  Moore  y.  EyUon^ 
Dey.  Equity  Rep.  429 ;  Bank  of  Monroe  y.  8ehermerhom,  1  Claike  Ch.  R  SOS). 
The  statement  of  the  defendant  had  to  be  at  least  credible.  Any  eyasion  in 
not  responding  to  the  charges  in  the  bill,  or  an  extreme  improbability  in  the 
statement  of  we  defendaxit,  would  induce  the  court  to  retain  the  injunction 
{Moore  y.  HyUon^  supra ;  WUUams  y.  HaUy  1  Bland,  195 ;  Btcrer  y.  Coe^  2  Bosw. 
661 ;  Seoor  y.  Weed^  7  Rob.  67).  So,  if  the  defendant's  answer  was  contradic- 
tory {Tmg  y.  Oliter,  1  Bland,  199;  see  Litcl^ield  y  Pdton,  6  Barb.  188).  And 
if  the  equity  of  the  bill  was  not  charged  to  be  in  the  knowledge  of  the  defend- 
ant, and  the  defendant  merely  denied  all  knowledge  and  befief  of  the  &ct8 
alleged  therein,  the  injunction  would  not  be  dissolyed  on  the  bill  and  answer 
alone  (Roger$  y.  Roger%^  1  Paige,  426).  So,  if  the  court  could  see  in  the  facts 
disclosed  in  the  answer,  good  reason  for  retaining  the  injunction,  it  would  be 
retained,  notwithstanding  a  full  denial  of  the  equity  of  the  bill  {Bank  cfMonr 
roe  y.  Schm^m^ham^  1  Clarke  Ch.  R.  308;  see  UuboU  y.  Budhng,  15  Abb.  445; 
10  Bosw.  700 ;  Clark  y.  Law,  22  How.  426). 

a.  It  was  a  general  rule,  howeyer,  that  if  the  facts  on  which  the  complain- 
ant's equity  rested  were  positiydy  denied  the  ii^unction  must  be  dissolyed 
{Oibeon  y.  TiUon,  1  Bland,  855 ;  see  Faleoner  y.  Eliae,  3  Sand.  781 ;  PerhtM  t. 
Warren,  6  How.  349;  see  SehermerKom  y.  Merrill,  1  Barb.  511).  The  answer 
was  sujSicient  if  it  disapproyed  the  facts  in  the  bill  {MFarland  y.  McDowell^  1 
Car.  Law  Repoa.  110).  It  needed  not  to  inyalidate  by  full  proof  the  facts  ia 
the  bill.  The  defendant  needed  only  to  show  that  the  eyidenoe  of  the  com- 
plaint was  entitled  to  no  credit  {NorWi  Et^re  y.  PerroWy  4  Rand,  1). 

h.  An  iinunctlon  against  a  corporation  could  not  be  dissolyed  on  bill  and 
answer  {Fulton  Bank  y.  N.  T,  ana  Sharon  Canal  Co,  1  Paige,  311). 

e,  A  defendant  might  answer  an  injunction  bUl,  on  oath,  for  the  poipofle 
of  moying  thereon  for  a  dissolution  of  the  iigunction,  although  an  oath  was 
waiyed  or  was  not  necessary.  But  such  answer  had  no  other  or  greater  fi)rce 
as  eyidence  than  the  bill  {ManeheUer  y.  Ikty,  6  Paige,  295 ;  Ihugrey  y.  Top- 
ping^ 4  id,  94). 

a.  Party  In  contempt  may  move  to  waeate. — ^  It  is  no  answer 
to  a  motion  to  dissolye  an  ii\junction,  to  show  that  the  defendant  has  yiolated 
it  ^^  (Smith  y.  Rmo,  6  How.  124 ;  Smith  y.  Au^n,  1  Code  Rep.  N.  S.  187 ;  Field 
y.  Chapman,  13  Abb.  820 ;  Field  y.  Hunt,  22  How.  330 ;  Gumee  y.  OdeU,  IS 
Abb.  264 ;  and  see  4  How.  225 ;  1  Clarke  Ch.  R  28). 

e,  Tacatlon  of  liOunetlon  for  nonproseeotion* — ^A  want  of  due 
diligence  in  prosecuting  the  action,  was  in  the  former  practice  a  cause  for 
dissolying  the  injunction  {De  Peyeter  y.  OroMi,  2  Johns.  Ch.  R  204 ;  BiggiM 
y.  Woodtcard,  Hopk.  342 ;  Seebor  y.  Hess,  6  Paige,  85).  But  only  as  to  the  d^ 
fendants  seryed  with  process;  for  a  neglect  to  serye  the  summons  and  iigapc- 
tion  order  on  some  of  the  defendants,  was  not  a  ground  for  dissolying  the  in- 
junction as  to  those  seryed  (5  Paige,  85).  And  omitting  to  serye  some  de- 
fendants gaye  no  right  to  those  seryed  to  moye  to  yacate  the  injunction  for 
that  cause  {id )  The  court  would  not  yacate  tibie  injunction  for  neglect  of  tbe 
plaintiff  to  prosecute  the  action  where  the  defendant  might  himself  pro- 
ceed {Schermerhom  y.  MerriU,  1  Barb.  511). 

/.  Appeal* — From  an  order  to  show  cause,  granted  ex  parte  and  granting 
a  restraint  in  the  mean  time,  no  appeal  lies  to  the  general  term,  xmtil  a  bear- 
ing has  been  had  on  the  order  to  show  cause,  or  on  a  motion  to  yacate  or 
modify  such  order  {SeheU  y.  Srie  R  R,  Co.  51  Barb.  273). 

g,  A  motion  to  yacate  an  ii^unction  *^  and  for  other  and  fhrther  relief" 
was  denied  at  special  term,  and  on  an  appeal  the  general  term  ordered  an  ad- 
ditional defendant  to  be  joined  in  the  action,  held  regular  {Martin  y.  Koaiff^ 
2  Abb.  890).    See  note  to  section  226. 
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§  999.    (Am-d  1870.)    Affidomts  to  oppose  motion. 

The  application  mentioned  in  the  last  section  may  be  opposed 
by  afSdavits,  or  other  proofs,  in  addition  to  those  on  which  the  in- 
junction was  granted* 


Chapter  IV. 
Aiiachment. 

SficnoK  227.  Foreign   corporations,  nonresident   or  absconding  or  con- 
cealed defendants.    Action  when  commenced. 

228.  Attachment,  by  whom  granted. 

229.  In  what  cases  attachments  may  be  issued.    Affidavits  to  be 

filed. 

280.  Security  on  obtaining  attachment. 

281.  Attachment,  to  whom  directed,  and  what  to  require. 

283.  Mode  of  proceeding  in  executing  attachment. 

233.  Proceedings  in  case  of  perishable  property  or  vessels. 

284.  Interest  in  corporations  or  associations  liable  to  attachment. 

285.  Attachment,  how  executed  on  property  incapable  of  manual 

delivery. 
886.  Certificate  of  defendants  interest  to  be  fiunished. 
237.  Judgment,  how  satisfied. 
288.  When  action  to*  recover  notes,  &c.,  of  defendant  may  be 

prosecuted  by  the  plaintiff  in  the  action. 

239.  Bond  to  sheriff  on  attachment,  how  disposed  of  on  judgment 

for  defendant. 

240.  Discharge  of  attachment,  and  return  of  property  or  its  pro- 

ceeds to  defendant,  on  his  appearance  in  the  action. 

241.  Undertaking  on  the  part  of  deiendant. 

242.  When  sheriff  to  return  attachment  with  his  proceedings 

thereon. 
248.  Sheriff 's  fees. 

§  937.  (Am'd  1867, 1866.)  Foreign  corpordtionSj  nonresident  or 
absconding  or  concealed  defendants. 

In  an  action  arising  on  contract  for  the  recovery  of  money  only, 
or  in  an  action  for  the  wrongful  conversion  of  personal  property, 
against  a  corporation  created  by  or  nn<Jer  the  laws  of  any  other 
State,  government,  or  country,  or  against  a  defendant  who  is  not 
a  resident  of  this  State,  or  against  a  defendant  who  has  absconded 
or  concealed  himself,  or  whenever  any  person  or  corporation  is 
about  to  remove  any  of  his  or  its  property  from  this  State,  or  has 
assigned,  disposed  of,  or  secreted,  or  is  about  to  assign,  dispose  of, 
or  secrete  any  of  his  or  its  property  with  intent  to  defraud  credit- 
ors, as  hereinafter  mentioned,  the  plaintiff,  at  the  time  of  issuing 

22 
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the  summons,  or  any  time  afterwards,  may  have  the  property  of 
such  defendant  or  corporation  attached,  in  the  manner  herein- 
afber  prescribed,  as  a  security  for  the  satisfaction  of  such  judgment 
as  the  plaintiff  may  recover ;  and  for  the  purposes  of  this  section 
an  action  shall  be  deemed  commenced  when  the  summons  is  is- 
sued; provided,  however,  that  personal  service  of  such  sum- 
mons shall  be  made,  or  publication  thereof  commenced  within 
thirty  days. 

a,  New  remedy. — "  The  attachment  authorized  by  this  chapter  is  a 
new  remedy  which  did  not  exist  under  the  old  system.  Unlike  the  attach- 
ment against  absent  or  absconding  debtors  under  the  revised  statutes,  which 
was  for  the  benefit  of  all  the  creditors,  and  as  to  which  the  jurisdiction  of  the 
justices  of  the  superior  court  is  not  taken  away  (Henard  y.  Hargous^  13  N  T. 
259),  this  attachment  is  for  the  benefit  of  the  individual  creditor  (Frater  v. 
GreenhiU,  8  Code  Rep.  172;  Fisher  v.  CuHU,  2  Sand.  68;  Furman  v.  Walter, 
18  How.  848;  Mechanics  B'h  of  Jersey  City  v.  Dakin,  50  Barb.  687).  But  the 
provisions  of  the  revised  statutes  concerning  attachments  against  foreign  cor- 
porations, and  absconding,  concealed,  and  nonresident  debtors,  and  the  reme- 
dies provided  by  the  revised  statutes,  may  be  pursued  in  appropriate  cases. 
See  Menard  v.  Hargous  (2  Duer,  540). 

5.  The  remedy  afforded  by  this  chapter  is  not  merely  cumulative.  It  is 
the  only  remedy  in  the  cases  prescribed  {Skinner  v.  Stuart^  89  Bari>  206). 

e.  Foreti^  corporation. — A  national  bank  is  a  foreign  corporation 
within  the  meaning  of  this  section  {Cook  v.  Stats  Nat,  B^hqf  Boston^  60  Barb. 
339 ;  8  Abb.  N.  S.  839 ;  Bowen  v.  First  Nat.  B'k  of  Medina,  86  How.  408). 
*'  A  foreign  corporation  is  not  authorized,  either  by  the  code  or  the  revised 
statutes,  to  sue  another  foreimi  corporation  in  the  courts  of  this  State  by  at- 
tachment, unless  the  cause  of  action  has  arisen  or  the  subject  of  the  action  is 
situate  within  this  State  ^'  (  Western  Bank  v.  City  Bank  of  Columbus,  7  How. 
238).  Where  a  note  was  made  at  the  office  of  the  defendants  in  the  State  of 
Iowa  and  was  payable  at  a  bank  in  the  city  of  New  York,  held  the  cause  of 
action  arose  out  of  the  State  (Canttoell  yi  Dvibiique  West,  R,  R,  Co.  17  How. 
16). 

d,  A  nonresident  plaintiff  cannot  have  an  attachment  against  a  foreign 
corporation  unless  the  cause  of  action  arose  within  the  State  {Id,;  and  see  Jf^ 
Donough  v.  Phelps,  16  How.  872).  It  is  not  necessary  in  an  attachment 
against  a  foreign  corporation  under  laws  of  1842,  ch.  197,  to  serve  a  cop?  of 
the  proof  upon  one  to  whom  lands  have  been  conveyed  in  trust  for  the  cor- 
poration {Wright  v.  Douglass,  7  N.  Y.  564 ;  Willett  v.  EquU,  Ins,  Co.  10  Abb. 
198) ;  in  an  action  on  a  policy  issued  and  delivered  in  this  State,  the  cause  of 
action  arises  within  this  State  {Bums  v.  Provineial  Ins,  Co,  85  Barb.  625 ;  18 
Abb.  426). 

e.  Where  the  demand  upon  which  the  action  was  brought  arose  upon 
written  contracts  for  the  payment  of  money,  executed  and  delivered  and  pay- 
able in  Canada ;  and  all  the  work  done  and  materials  furnished  were  under 
those  contracts,  and  upon  work  located  in  Canada,  for  a  corporation  created 
by  the  laws  of  Canada,  and  existing  there,  except  a  small  part  of  the  labor, 
which  was  performed  in  this  State  under  said  contracts, — ^held  not  to  be  the 
case  where  the  cause  of  action  arose  in  this  State,  and  although  the  defsod- 
ant,  the  foreign  corporation,  had  property  in  this  State  liable  to  attach- 
ment, the  attachment  could  not  be  sustained  by  a  nonresident  plaintifl 
{Campbell  v.  Proprietors  of  Champlain  R.  R.  18  How.  418 ;  and  see  Wnitehead 
V.  Buffalo  <fcc.  R  R,  Co.,  18  How.  218 ;  Harriott  v.  N,  J,  R  R  Co.,  8  Abb. 
284). 

/  As  to  proceedings  against  Great  West.  R.  R.  of  Canada,  see  Laws  1857, 
p.  188. 
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0.  Lien  of  attachment. — ^An  attachment  binds  real  estate  from  the 
time  of  being  levied  {Burhhardt  v.  McGleUan^  15  Abb.  248,  note);  and  upon 
personal  estate  from  the  time  when  it  is  allowed  {Thaeher  y.  Bcmeroft,  15 
Abb.  248 :  see,  however,  KuMman  v.  Orser^  5  Duer,  260).  For  the  purpose  of  « 
secoring  the  lien  on  real  estate  as  against  the  defendant,  it  is  only  necessary 
that  it  should  be  included  in  the  inventory  returned  by  the  sheriff;  he  is 
Qnder  no  necessity  to  enter  upon  the  land,  or  see  it,  or  go  into  its  vicinity,  nor 
do  any  other  act  than  return  it  in  his  inventory  (Learned  v,  Vandenburg^  7 
How.  881 ;  affirmed,  8  t<i.  77 ;  Tale  v.  Matthews,  20  How.  480 ;  12  Abb.  379). 
Bat  to  secure  the  lien  as  against  subsequent  ^otm./^  purchasers  notice  under 
{ 182  must  be  filed.  In  respect  to  personal  property,  it  is  otherwise.  To 
render  the  seizure  effectual  it  must  be  accompanied  by  possession.  The  sheriff 
is  bound  to  see  that  it  is  safely  kept,  to  satisfy  the  judgment  when  recovered. 
He  must,  therefore,  not  only  seize  the  property,  but  take  it  into  his  custody 
(i^.)  Where  there  are  several  attachments  affainst  the  same  property,  they 
will  have  priority  according  to  the  order  of  their  delivery  to  the  sheriff 
{Mechame^  B^h  qf  Jersey  City  v.  Dakin,  50  Barb.  587).  An  attachment  in  an 
action  on  a  money  bond  payable  by  installments,  is  a  lien  only  for  the  install- 
ments actually  due  (Syrcuntse  B^lc  v.  Comlle,  19  How.  885).  A  sheriff  acquires 
a  lien  upon  property  levied  on  by  him  under  attachment,  which  constitutes 
a  qualified  or  special  title.  He  is  thereby  authorized  to  hold  possession  un- 
til the  demands  for  which  the  attachment  issued  are  paid,  or  until  judgment 
and  sale  thereunder  of  the  property  seized  (Bhoades  v.  Woods,  41  Barb.  471). 
By  the  issuing  of  an  attachment  the  plaintiff  obtains  such  a  lien  upon  the 
property  attached  as  entitles  him  to  the  intervention  of  equity  to  set  aside  any 
uaadulent  obstacles  to  the  enforcement  of  his  lien  (Greenlea/ y,  Mumford,  19 
Abb.  469 ;  80  How.  80 ;  HaU  v.  Stryker,  27  N.  Y.  596  ;  Benshey  v.  Btryker,  28 
N.  Y.  45 ;  26  How.  140 ;  81  N.  Y.  140 ;  B'h  of  Mut  Bedmp.  v.  Sturgis,  9 
Bosw.  601 ;  Kdly  v.  Line,  42  Barb.  594 ;  M^ost  v.  Mott,  84  N.  Y.  258 ;  Clapp 
V.  Mott,  ib.)  Where  no  lien  is  obtained  on  a  fund  by  the  attachment,  no  ac- 
tion can  be  maintained  either  by  the  sheriff  or  the  attachment  creditor  to 
have  the  attachment  declared  a  lien  {Oreenleaf  r,  Mumford,  85  How.  148; 
4  Abb.  N.  S.  180). 

h.  Sammons  Issaed. — A  summons  may  be  considered  as  issued  if  made 
oat  and  placed  in  the  hands  of  a  person  authorized  to  serve  it,  and  with  a 
lonajide  intent  to  have  it  served  {Mills  v.  Oorhett,  8  How.  500). 

e.  Jarisdietlon. — The  supreme  court  acquires  jurisdiction  from  the 
time  of  the  allowance  of  the  attachment  {Burkhardt  v.  Sant^ford,  7  How. 
329).  In  actions  within  subdivision  2  of  section  88  ante,  the  superior  court 
of  New  York  has  no  jurisdiction  whatever,  unless  the  defendant  is  a  resident 
of  the  city  of  New  York,  or  if  he  be  a  nonresident,  is  personally  served  with 
the  summons  within  that  city ;  therefore,  where  the  defendant  is  a  nonresident 
of  that  city,  the  issuing  of  an  attachment  and  levy  upon  his  property  there- 
under Ife/ore  the  personal  service  of  the  summons  upon  him  is  wholly  unauthor- 
ized (Zeregal  v.  Benoist,  83  How.  129 ;  see  Cole  v.  Kerr,  2  Sand.  660 ;  Gould 
Bryan,  8  Bosw.  620 ;  Kerr  v.  M(mnt,  28  N.  Y.  659).  But  the  attachment  be- 
comes valid  so  soon  as  the  summons  is  personally  served;  therefore,  after  ser- 
vice of  the  summons  a  motion  to  set  aside  the  judgment  cannot  be  granted ; 
the  most  that  could  be  done  in  such  a  case  would  be  to  set  aside  the  levy 
(Zeregal  v.  Benoist,  7  Rob.  199). 

§  338.     Warranty  hy  whom  granted. 

A  warrant  of  attachment  must  be  obtained  from  a  judge  of 
the  court  in  which  the  action  is  brought,  or  from  a  county  judge. 

<2L  Procest. — ^Is  the  warrant  process  ?  (Morgan  v  Avery,  2  Code  Rep.  91 ; 
CcnkHn  v.  Butcher,  1  Code  Rep.  N.  S.  49 ;  Camman  v.  Tompkins,  12  Barb. 
265 ;  FroMcr  v.  GreenhiU,  8  Code  Rep.  172 ;  Niles  v.  Vandereee,  14  How.  549 ; 
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Furman  v.  Walton^  18  id,  868;  Boughton  v.  AuU^  16  ii.  77 ;  Cruyt  v.  PMUip$, 
lQid.1U). 

a,  Jadge. — ^Where  an  attachment  issncs  against  an  absent  debtor,  in  an 
action  in  the  sapreme  court,  by  a  justice  of  that  court,  he  acts  cu  a  judge  of 
that  court,  and  not  as  a  commissioner  (2  Wend.  298),  and  the  proceedings  are 
not  abated  by  the  expiration  of  the  term  of  his  office.  Therefore,  where  in 
such  a  case  pending  the  proceedings  the  term  of  office  of  the  justice  expires, 
an  application  is  properly  made  to  any  other  judge  of  the  court  (JDdew.T. 
AiMuxn^h,  14  How.  846). 

§  999 .  (Am'd  1867, 1860.)  In  what  cases  warrant  may  he  is- 
sued  ;  affidamts  to  be  Jlled. 

The  warrant  may  be  issued  whenever  it  shall  appear  by  affi- 
davit that  a  cause  of  action  exists  against  such  defendant,  speci- 
fying the  amount  of  the  claim  and  the  grounds  thereof,  and  that 
the  defendant  is  either  a  foreign  corporation,  or  not  a  resident  of 
this  State,  or  has  departed  therefrom  with  intent  to  defraud  hiB 
creditors,  or  to  avoid  the  service  of  a  summons,  or  to  keep  him- 
self concealed  therein  with  the  like  intent,  or  that  such  corpora 
tion  or  person  has  removed,  or  is  about  to  remove  any  of  his  or 
its  property  from  this  State,  with  intent  to  defraud  his  or  its  cred- 
itors, or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  any  of  his  or  its  property,  with  the 
like  intent,  whether  such  defendant  be  a  resident  of  this  state  or 
not. 

It  shall  be  the  duty  of  the  plaintiff  procu  ring  such  warrant, 
within  ten  days  after  the  issuing  thereof,  to  cause  the  affidavits  on 
which  the  same  was  granted  to  be  filed  in  the  office  of  the  Clerk 
of  the  County  in  which  the  action  is  to  be  tried. 

h.  'When  attachment  may  Issue. — ^In  order  to  justify  the  issoing 
of  an  attachment,  it  is  not  necessary  that  the  plaintiff  should  hare  a  cause  of 
action  for  the  payment  of  money  merely.  It  is  enough  that  a  cause  of  action 
exists  against  the  defendant  (Ward  v.  Begg^  18  Barb.  139 ;  HemBUin  y.  Matr 
thewson,  5  How.  196;  Lofton  t.  Kid^  51  Barb.  80;  S.  C.  84  How.  465).  But  an 
attachment  cannot  issue  in  an  action  for  a  tort  {Gordon  y.  Gaffey^  11  Abbb  1), 
nor  in  an  action  of  trespass  for  taking  personal  property  {Shaffer  v.  Jfot'«, 
18  Abb.  455,  386 ;  29  How.  55 ;  48  Barb,  501 ;  SaddUmene  v.  Arrru,  32  How. 
280) ;  nor  in  an  action  between  partners  for  a  dissolution  of  the  partnership, 
on  accounting  and  payment  of  an  alleged  balance  {Ketekum  y.  Ketehum^  1 
Abb.  N.  8.  157) ;  nor  m  an  action  for  breach  of  promise  to  marry  {Bamf9  T. 
Buck,  1  Lans.  268) ;  nor  in  an  action  against  a  nonresident  for  converting 
property  in  a  foreign  State  {Knox  v.  Mason^  3  Rob.  681) ;  nor  in  an  action 
agamst  a  common  carrier  for  a  negligent  loss  of  goods  entrusted  to  him  to 
carry  {Atlantic  Mut.  Ins.  Co.  y.  MzLoon^  48  Barb.  27) ;  nor  in  an  action  seeking 
equitable  relief;  as  to  haye  a  deed  cancelled  {Ehner  y.  Bradford^  3  Abb.  N.  S. 
248) ;  nor  in  an  action  against  a  domestic  corporation  on  the  ground  of  a 
fraudulent  disposition  of  its  property  {Ferriery,  Amsr.  Glass  Silt).  Co.,  8  Abb. 
N.  S.  419 ;  84  How.  496).  The  remedy  in  such  a  case  is  under  2  R  8.  46S 
{id.)  An  attachment  may  issue  in  an  action  tor  fraud  in  obtaining  goods  on 
credit  {Scott  y.  Simmons^  84  How.  66). 
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a.  An  attachment  may  issae  against  the  property  of  one  of  several  joint 
debtors  (Stoughteriburg  y,  Vandenberg,  7  How.  229;  Brewster  v.  EonigsbergheTy 
3  Code  R.  60 ;  Baird  v.  Walker,  12  Barb.  298 ;  Goll  v.  mrUon,  8  Abb.  120 ;  see 
Sean  y.  Geam,  7  How.  888).  In  an  action  in  the  supreme  court,  on  a  promis- 
soiy  note  made  by  the  defendants  as  co-partners,  one  of  the  defendants  re- 
sided in  the  city  of  New  York,  and  was  there  served  with  the  summons  and 
complaint.  The  other  defendants  were  nonresidents.  The  plaintiffs  obtained 
an  attachment  against  the  nonresident  defendants,  and  under  it  levied  co  - 
partnership  property.  A  motion  to  set  aside  the  attachment  was  denied 
(BrewOer  v.  Homgabergher ;  Qoll  v.  HtTiton,  supra).  Where,  in  an  action  on 
contract  in  the  superior  court  against  two  defendants  jointly  liable,  the  sum- 
mons bad  been  personally  served  on  one  defendant  only,  and  it  appeared  that 
the  defendant  served,  who  had  not  appeared,  was  a  nonresident,  it  was  held 
that  a  judge  of  the  superior  court  had  power,  in  such  a  case,  to  issue  an  at- 
tacl^nent  against  the  property  of  the  defendant  not  served,  and  that  there 
'*  was  no  longer  any  distinction  in  such  cases  between  the  power  of  the  judges 
of  that  (superior)  court  and  of  the  supreme  court "  {Aiion.  1  Duer^  662).  iSid 
as  to  the  power  and  authority  of  the  superior  court  judges  to  issue  attach- 
ments under  the  revised  statutes,  see  Beruard  v.  Hargous  (2  Duer,  640 :  18  N.  Y. 
2591. 

0.  In  an  action  by  a  simple  contract  creditor  to  recover  his  debt,  the  plain- 
tiff may,  on  sufficient  evidence  of  fraud,  in  an  assignment  by  the  debtor  of  his 
property,  have  an  attachment  against  such  property  {SMnner  v.  Oettinger^  14 
Abb.  109) ;  but  not  where  the  fraud  was  prior  to  the  assignment  {Belmont  v. 
XoM,  32  How.  865).    The  fraud  must  be  ctetual^  not  merely  constructive  (id,) 

c  An  attachment  may  issue  where  both  plaintiff  and  defendant  reside,  and 
the  cause  of  action  arose  out  of  the  State  (Beady  v.  Stewart,  1  Code  Rep.  N. 
8. 897).  And  a  nonresident  plaintiff  is  entitled  to  the  like  benefit  of  the 
provisions  of  the  code  relating  to  attachments  as  if  he  were  a  resident  of  this 
State,  except  as  against  foreign  corporations  (17  How.  16) ;  aliter  as  regards 
attachments  under  the  revised  statutes  (id.  Be  Coates,  12  How.  844).  See, 
however,  as  to  the  last  proposition,  1  Hill,  482 ;  Be  Marty ^  2  Barb.  486  ;  8 
Barb.  229 ;  and  Laws  of  1845,  cap.  158,  enact,  *'  Such  application  may  be 
made  by  any  creditor  resident  withm  this  State,  or  out  of  it.*'  And  in  Bena/rd 
V.  Hargoue  (13  N.  Y.  259),  it  was  held  that  it  is  not  requisite  that  all  the 
memb^  of  a  firm  doing  business  in  this  State  should  reside  therein,  to  author- 
ize an  attachment  under  the  revised  statutes  in  their  favor  for  a  debt  due 
from  nonresident  debtors,  on  a  contract  made  without  the  State. 

d.  The  mere  circumstance  that  a  merchant  makes  a  disposition  of  his  pro- 
perty when  he  becomes  insolvent  and  is  pressed  by  creditors,  not  conclusive 
pnx^  of  fraud  (Loeeehigh  v.  Bridge,  42  Barb.  171).  A  threat  by  a  debtor,  on 
proposing  a  compromise  with  his  creditors,  that  if  they  do  not  accept  it  he 
will  make  an  assignment,  and  they  will  get  nothing,  is  not  sufficient  to  authorize 
an  attachment ;  in  the  absence  of  any  proof  of  a  fraudnlent  intent,  the  threat 
will  be  construed  to  refer  to  a  legal  assignment  (  WiUon  v.  BrUton.  26  Barb. 
562 ;  6  Abb.  97 ;  and  to  the  like  effect  is  Dickinson  v.  BenTiam,  10  Abb.  890 ; 
affir'd  20  How.  848 ;  eont/ra,  see  Livtrmorey  Bhodes,  8  Bob.  626 ;  27  How.  506). 

e.  An  assignee  of  a  demand  may  issue  an  attachment  in  a  suit  to  recover 
such  demand  (1  Hill,  482).  The  trustees  of  a  nonresident,  &c.,  debtor  may 
issue  an  attachment  (21  Wend.  316).  An  attachment  does  not  lie  against  an 
administrator,  or  executor,  for  a  demand  against  his  intestate  (9  Wend.  465), 
except  where  he  has  made  himself  personaUy  liable  (21  Wend.  82). 

J,  Where  defendant,  a  married  woman,  ta^in^  on  her  own  account,  when 
called  upon  on  several  occasions  to  pay  the  plaintiff  ^s  debt,  put  off  doing  so, 
stating  mat  her  husband  every  night  took  all  the  money  sne  received  during 
the  day,  and  paid  it  to  her  creditors,  which  statement  as  to  the  payment  was 
mitme,— held  plaint^  was  entitled  to  an  attachment  (Anderson  v.  O'BeiUy,  54 
Barb.  620). 

g.  An  attachment  cannot  be  sustained  on  the  allegation  of  removal  of  his 
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property,  claiming  to  be  his  assignee,  merely  because  the  assigDment  is  not 
filed  in  the  clerk^s  office  (Derner  y.  Mundy^  5  Rob.  636). 

a.  The  fact  of  a  man  closing  his  store  and  packing  his  goods  till  midnight, 
and  the  store  being  closed  next  morning — ^hisiamily  having  been  removed  for 
two  days,  without  his  neighbors  being  informed  of  it,  is  not  a  neceseaiy  or  pre- 
sumable legal  conclusion  that  he  meant  to  remove  his  property  from  the 
county  with  the  i^udulent  intent  mentioned  in  the  statute  {Mott  v.  LatDratee, 
17  How.  569 ;  and  see  Frank  v.  Lmis^  5  Rob.  559). 

K  AflldaTit  for  attachment. — ^The  presentation  of  an  affidavit 
under  this  section  containing  the  matters  therein  required  to  be  stated  is  ne- 
cessary to  give  the  court  jurisdiction  {Zerega  v.  Bmoigt,  7  Rob.  199),  Where 
an  affidavit  for  an  attachment  sets  forth  enough  to  call  oh  the  officer  for  the 
exercise  of  his  judgment  upon  the  weight  and  importance  of  the  evidence 
stated,  it  is  sufficient  to  give  jurisdiction  (Conkliti  v.  DiUcher^  1  Code  Rep.  N. 
8.  49).  But  the  affidavit  should  make  out  a  prima  fade  ease  (St.  AtMWt  v. 
Biexcedon^  id,  S04 ;  Hawley  v.  Bdmas,  4  Cal.  R.  195) ;  and  if  the  warrant  ifi 
wanted  on  an  insufficient  affidavit,  it  may  be  set  aside  on  motion  (Cammany. 
Tomphim,  1  Code  Rep.  N.  B.  12 ;  Morgan  v.  Awry,  3  Code  Rep.  91 ;  Se  Qtu- 
iBold,  13  Barb.  412 ;  Zerega  v.  Benoist,  7  Rob.  199).  In  «n  action  for  the  re- 
covery of  money  the  affidavit  is  sufficient  by  which  it  appears  that  a  cause  of 
action  exists  against  the  defendant,  together  with  the  amount  of  the  claim 
and  the  grounds  thereof,  and  that  the  defendant  is  not  a  resident  of  this 
State  (Gould  v.  Bryan,  8  Bosw.  626;  Latoton  v.  Keil,  51  Barb.  80;  8.  C.  84 
How.  465).  The  affidavit  should  make  out  a  clear  prima  faeis  case.  The 
justice  should  not  only  be  satisfied  personally^  but  judicially  upon  legal  proof 
(Mott  V.  Lawrmee,  17  How.  559).  llie  affidavit  to  obtain  an  attachment  need 
not  state  that  a  summons  has  been  issued  ( Conklin  v.  Butcher,  mpra),  it  is 
enough  if  the  summons  was  in  fact  issued  when  the  attachment  was  obtained 
(Lawton  v.  Beil,  84  How.  465 ;  8.  C.  51  Barb.  80).  But  where  the  affidaiit 
omitted  the  title  of  the  cause,  did  not  state  who  "  deponent "  was,  whether 
plaintiff  or  defendant,  and  in  no  part  of  which  was  either  plaintiff  or  defend- 
ant individually  named,  nor  was  it  anywhere  stated  who  was  the  plaintiff  or 
who  defendant — ^it  was  held  to  be  entirely  insufficient,  and  that  it  could  not 
be  properly  connected  with  a  summons  in  the  action  so  as  to  uphold  it, 
especially  where  it  appeared  that  the  affidavit  was  made  and  sworn  to  a  daj 
previous  to  the  issuing  of  the  summons  (Burgess  y.  Stitt,  12  How.  401). 
Where,  however,  one  oi  several  plaintiffs  made  an  affidavit  on  which  to  ob- 
tain an  attachment,  in  which  he  stated  that  **  the  plaintifis  aver  "  certain  facts, 
held  that  this  was  proof  by  affidavit  of  the  existence  of  those  facts  so  as  to 
authorize  the  attachment  (Jamison  v.  Beeeher,  4  Abb.  280).  If  the  affidavit 
omits  to  state  the  ground  of  action,  it  is  insufficient,  and  an  attachment  is- 
sued thereon  will  be  set  aside  on  motion  (Zerega  v.  Benoist,  7  Rob.  199). 

e.  It  seems  that  an  affidavit  for  an  attachment,  stating  positively  in  tiie 
words  of  the  code  the  single  fact  that  the  defendant  had  departed  from  the 
State  with  intent  to  defraud  his  creditors,  or  had  departed  from  the  State, 
standing  alone,  unaided  by  any  other  fact  or  circumstance,  is  not  any  legal 
evidence  of  a  departure  from  the  State  with  an  intent  to  defraud  creditors 
(FkM-nam.  v.  Walter,  18  How.  849). 

d.  Attachment  should  not  issue  on  an  affidavit  of  information  and  belid' 
only  (Hill  v.  Bond,  22  How.  272 ;  Bretter  v.  Tucker,  18  Abb.  76  ;  Ackroyd  v. 
Ackroyd,  11  Abb.  845;  20  How.  93 ;  Re  ffaynes,  18  Wend.  611 :  Smith  v.  Lues, 
14  Wend.  287 ;  Be  parte  Robinson,  20  Wend.  672 ;  Kin^sland  v.  Oolemmt,  5 
Hill,  611;  In  re  Bliss,  7  Hill,  187;  Thatcher  v.  PoweU,  6  Wheaton  R.  119; 
WiUiamson  v.  Boe,  7  Blackf  R,  12 ;  In  re  Faulkner,  4  Hill,  598  ;  Brisbane  v. 
Penbody,  8  How.  109 ;  see,  however,  Morgan  v.  Avery,  7  Barb.  656 ;  Gammon 
V.  Tompkins,  1  Code  Rep.  N.  S.  12 ;  Donnelly  v.  OoHMstt,  7  N.  Y.  500).  Where 
facts  are  alleged  on  inlormation  and  belief,  the  sources  of  the  information 
should  be  stated  (Brewery,  Tucker,  13  Abb.  76 ;  Fulton  v.  Beaten,  1  Barb.  552; 
Butler  V.  Benson,  1  Barb.  527,  587).    Where  on  a  motion  to  vacate  an  attach- 
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ment  the  whole  evidence  shows  that  the  plaintiff  could  not  have  known  the 
facts  to  which  he  swore  positively  in  his  affidavit  to  obtain  the  warrant,  and 
those  £Bict3  being  denied,  and  no  preponderance  of  evidence,  the  warrant  will 
be  set  aside  (CPReilly  v  Fred^  37  How.  272). 

a.  Foreli^ii  aflida¥lt« — Where  the  affidavit  on  which  a  warrant  of  at 
tachment  was  granted  was  sworn  oat  of  the  State,  but  had  no  certificate  of 
the  Secretary  of  State  (Laws  1850,  ch.  270)  on  appeal  from  an  order  denying 
8  motion  to  set  aside  the  warrant  for  that  cause,  the  general  term  ordered 
that  unless  the. certificate  was  annexed  within  ten  days,  the  order  should  be 
reyersed ;  but  if  so  annexed,  the  order  should  be  affirmed  (Lamton  v.  Beil,  34 
How.  467). 

K  Filing  allldaTlt. — Omitting  to  file  the  affidavit  is  not  a  cause  for 
setting  aside  the  attachment  {Brash  v.  Widarshy^  86  How.  253). 

e.  Motion  to  set  aside  attachment. — ^Thepropriety  of  issuing  an 
attachment  may  be  tested  by  motion  at  special  term  {E*k  of  Commerce  v  RuU 
land  R  R,  Co.  10  How.  6  ;  Laiorence  v.  Jrnies^  15  Abb  110 ;  see  note  to  §  241 
fotti;  but  not  in  a  collateral  proceeding  (Be  Orineold,  18  Barb.  412).  The 
motion  can  only  be  made  by  a  person  in  some  way  injured  by  the  attachment 
(Furman  v.  Walter^  18  How.  850 ;  Be  Oriewold^  18  Barb.  412).  A  subsequent 
attaching  creditor  cannot  move  to  set  aside  a  prior  attachment  {Keteham  v. 
Keteham,  1  Abb.  N.  S.  157 ;  Isham  v.  Keteham,  46  Barb.  48).  Where  the  at- 
tachment is  against  a  corporation,  e.  g.  a  national  bank,  a  receiver  of  such 
corporation  mav  move  to  set  aside  the  attachment  (Bjwen  v.  First  Nat,  Rk 
pf  Medina.  84  How.  409). 

d,  A  defendant  may  move  to  set  aside  an  attachment  without  putting  in 
a  general  appearance  {Maniee  v.  Omild,  1  Abb.  N.  8.  255).  The  motion  to 
vacate  an  attachment  may  be  made  on  affidavits  on  the  part  of  the  defendant 
(Hcughton  v.  AuU,  16  How.  77) ;  and  after  judgment  in  the  action  {Thompson  v. 
Cvher^  24  How.  286 ;  15  Abb.  97 ;  Zerega  v.  Benoigt,  7  Rob.  199),  and  after  exe- 
cution {Botten  V.  First  Nat,  B*Jc  of  Medina^  84  How.  408).  On  such  a  motion 
the  court  will  not  try  the  merits  of  the  action  {B^h  of  Commerce  v.  Rutland  B, 
R  Co.  10  How.  6).  Placing  a  defendant  upon  opening  his  default  on  the 
condition  of  allowing  the  judgment  to  stand  as  security,  does  not  preclude 
him  from  moving  to  set  aside  the  attachment  {Zerega  v.  Benoist^  7  Rob.  199\ 
The  motion  to  set  aside  an  attachment  for  irregularity  should  be  made  at  the 
earliest  opportunity,  or  the  delay  be  excused ;  but  this  does  not  apply  to  mo- 
tions for  relief  affecting  substantial  rights  {8wesey  v.  Bartlett.  8  Abb.  N.  S. 
444). 

e.  Where  the  motion  to  vacate  is  based  solely  on  the  affidavits  of  the 
plaintiff,  the  plaintiff  cannot  introduce  additional  affidavits  {Hill  v.  Bond^  22 
How.  272)  ;  even  to  show  as  a  preliminary  objection,  that  the  defendants  have 
parted  with  their  interest  in  the  property  {DteHnson  v.  Benham^  10  Abb.  890 ; 
affinned,  20  How.  848).  And  a  defendant  making  an  affidavit  in  order  to 
obtain  an  order,  to  show  cause  so  as  to  dispense  with  a  notice  of  motion  to 
vacate,  does  not  entitle  the  plaintiff  to  use  additional  affidavits  on  the  mo- 
tion {Brewer  v.  Tnckerj,  18  Abb.  76).  But  where  the  motion  is  based  on  af- 
fidavits, on  the  part  of  the  defendant,  there  the  plaintiff  may  introduce  affi- 
davits in  addition  to  those  on  which  the  attachment  issued  {Morgan  v.  Ave^y, 
7  Barb.  656 ;  Furman  v.  Walter,  18  How.  850 ;  ErieRh  v.  Codd,  11  How.  221, 
576;  Oenin  v.  Tompkins,  12  Barb.  265 ;  Wilson  v.  Briton,  6  Abb.  97 ;  Qasherie 
T.  AypU,  14  Abb.  64).  But  it  seems  these  affidavits  are  not  allowed  to  supply 
an?  defects  in  the  affidavit  on  which  the  attachment  issued,  but  only  to  ex- 
plain or  contradict  the  affidavits  made  in  support  of  the  motion  to  vacate 
{Qeim,  V.  TompUM.  12  Barb.  265 ;  WiUim  v.  Britm,^  Abb.  84,  121 ;  1  Code 
Rep.  N.  8  104 ;  7  Barb.  616  ;  8  Sand.  708).  8enMe,  that  if  the  olaintiff  in 
trodaces  new  matter  to  explain  the  affidavits  of  the  defendant,  the  defend- 
ant may  answer  them  {Dtms  v.  HaehUy,  14  Abb.  64,  note), 

/.  The  fact  of  defendant  having  made  an  assignment  for  the  benefit  of  his 
creditor^  either  before  or  after  the  issuing  of  the  attachment,  does  not  toll 
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his  right  to  move  to  vacate  the  attachment  (Brewer  y.  Tucker,  18  Abb.  76; 
DickinMn  y.  Benham^  20  How.  848  ;  OatiherU  y.  Apple^  14  Abb.  64). 

a.  Every  allegation  on  which  an  attachment  is  granted  may  be  disproved 
on  a  motion  to  vacate  (Boeher  v.  BauUier,  4  Abb.  896). 

5.  Where  pending  a  motion  to  set  aside  an  attacluneut,  the  plaintiff  pro- 
cures the  report  of  a  referee,  to  whom  the  action  had  been  referred,  in  his 
favor,  finding  that  the  transfer  of  the  property  by  the  defendant  was  frandii- 
lent,  such  report  cannot  effect  the  decision  of  the  motion  {Bigney  v.  T(M- 
madge,  17  How.  557).  It  is  good  CTomid  for  vacating  an  attachment  iMued 
against  an  alleged  nonresident  and  absconding  defendant,  that  hia  absence 
was  open  and  notorious  (Sweeey  v.  Bartlett,  8  Abb.  N.  S.  444). 

e,  Efftet  of  vacating  attachment* — On  setting  aside  as  irregular 
an  attachment,  under  which  goods  have  been  levied,  the  plaintiffs  in  the  at- 
tachment aie  trespassers  in  respect  to  such  levy  (Lyon  y,  Yates,  52  Barb.  237); 
and  inmiediately  after  an  attachment  is  set  aside,  a  right  of  action  on  the 
undertaking  accrues.  No  order  for  delivery  of  the  undertaking  to  the  de- 
fendant is  necessary  (Freeman  v.  Young,  8  Rob.  666). 

d.  Second  attachment. — Where  an  attachment  has  been  vacate  d  after 
a  hearing  on  the  merits,  application  for  another  attachment  on  the  same  state 
of  facts  will  not  be  granted  (SMemmer  v.  Afyerttein,  19  How.  412). 

e.  Appeal  lies  to  the  court  of  appeals  m)m  an  order  at  general  term  af- 
firming an  order  refusing  to  vacate  an  attachment  where  such  vacation  is 
asked  for  as  a  matter  of  nght,  and  not  involving  discretion  (Tracy  y.  First  Xat, 
B'kof  Selma,  37  N.  Y.  628). 

§  330.  (Am'd  1862.)  Security  on  obtaining  warrant 
Before  issuing  the  warrant,  the  judge  shall  require  a  written 
undertaking  on  the  part  of  the  plaintiiF,  with  sufficient  suretj, 
to  the  effect  that  if  the  defendant  recover  judgment,  or  the  attach- 
ment be  set  aside  by  the  order  of  the  court,  the  plaintiff  will  pay 
all  costs  that  maj  be  awarded  to  the  defendant  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  shall  be  at  least  two 
hundred  and  fifty  dollars. 

/.  Seeniity* — ^An  attachment  issued  without  an  undertaking  of  a  plaintiff 
and  a  surety  would  be  irregular,  and  perhaps  void  (Bennett  v.  Broin^  4  N. 
T.  254  ;  and  see  note  to  section  182).  An  objection  to  the  insufificiencyof  the 
undertaking  may  be  removed  by  allowing  a  new  undertaking  to  be  filed,  and 
this,  too,  after  a  motion  to  vacate  the  attachment  for  the  defect  in  the  under- 
taing  (Kissam  v.  Marshall,  10  Abb.  424).  In  an  action  on  the  undertaking 
the  surety  is  bound  by  and  cannot  contradict  the  recitals  therein  (Coleman  r. 
Bean,  82  How.  870 ;  8  Keyes,  94 ;  Haggart  v.  Morgan,  6  N.  Y.  422).  To  entitle 
plaintiff  to  recover  in  such  an  action  he  need  not  establish  a  claim  exceeding 
llOO  (Thompson  v.  Dickersm,  12  Barb.  109).  "Recover  judgment"  in  this 
section  means  j^n^z%  recover  judgment,  so  that  if  plaintiff  recover  a  judgment, 
-which  is  afterwards  reversed,  the  sureties  are  liable  (Bennett  v.  Brown^  20 
N.  Y.  99). 

§  S31.  (Am'd  1851.)  Warranty  to  whom  directed^  and  whai  to 
require. 

The  warrant  shall  be  directed  to  the  sheriff  of  any  countj  in 
which  property  of  such  defendant  may  be,  and  shall  require  him 
to  attach  and  safely  keep  all  the  property  of  such  defendant  within 
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his  conntj,  or  so  much  thereof  as  may  be  Bnfficient  to  satisfy  the 
plaiotiff 's  demand,  together  with  costs  and  expenses  ;  the  amount 
of  which  must  be  stated  in  conformity  with  the  complaint,  to- 
gether with  costs  and  expenses.  Several  warrants  may  be  issued 
at  the  same  time  to  the  sheriffs  of  different  counties. 

a.  Reqalsitet  of  irarrant. — ^An  attachment  under  the  code  is  simply 
the  ^nritten  order  of  the  judge ;  it  does  not  require  formal  teste,  signature  of 
clerk,  or  seaL  Although  it  must  be  signed  by  the  judge  granting  it, 
it  ifl  not  essential  that  the  copy  served  should  haye  a  copy  of  the  judge's 
agnatore  subscribed  to  it  (Qreenleaf  y.  Muvnford^  19  Abb.  469  ;^  80  How. 
80).  An  attachment  is  not  void  tot  omitting  to  state  '^that  it  "was  is- 
sued in  an  action  then  pending "  (Lawton  y.  Heil^  84  How.  465).  The  signa- 
tore  of  the  attorney  to  the  warrant  should  be  required.  No  return  day  need 
be  inserted  (Oenin  y.  Tompkins,  12  Barb.  287 ;  see  1  Code  Rep.  N.  S.  16).  The 
warrant  of  attachment  may  be  allowed  to  be  amended  by  supplying  the  signa- 
ture of  the  plaintiff's  attorney,  eyen  on  the  motion  to  yacate  for  the  'want  of 
such  signature  {Kissam  y.  MarshaU,  10  Abb.  424). 

§  233«  Mode  of  proceeding  in  executmg  warromt 
The  sheriff  to  whom  such  warrant  of  attachment  is  directed 
and  delivered,  shall  proceed  thereon  in  all  respects  in  the  manner 
required  of  him  by  law  in  case  of  attachments  against  absent 
debtors ;  shall  make  and  return  an  inventory ;  and  shall  keep  the 
property  seized  by  him,  or  the  proceeds  of  such  as  shall  have  been 
sold,  to  answer  any  judgment  which  may  be  obtained  in  such 
action  ;  and  shall,  subject  to  the  direction  of  the  court  or  judge, 
collect  and  receive  into  his  possession  all  debts,  credits,  and  effects 
of  the  defendant.  The  sheriff  may  also  take  such  legal  proceed- 
ings, either  in  his  own  name  or  in  the  name  of  such  defendant,  as 
may  be  necessary  for  that  purpose,  and  discontinue  the  same  at 
BQch  times  and  on  such  terms  as  the  court  or  judge  may  direct. 

I,  The  manner  in  which  a  sheriff  is  required  ly  law  U^  proceed  on  a  war- 
rant in  cases  of  attachment  against  absent  debtors,  is  prescribed  by  2  R.  8. 4, 
as  amended ;  laws  1840,  ch.  854.  His  duty  is  the  same  on  attachments  as  on 
executions. 

c.  The  sheriff  may  lawfully  require  a  bond  of  indemnity  before  executing 
an  attachment  upon  goods  not  in  the  possession  of  the  debtor,  but  of  a  third 
I>ei8on.  i?ho  claima  them  as  his  own.  Such  a  bond  is  not  within  the  prohibi- 
tion or  obligations,  taken  by  color  of  ofSce,  although  the  statute  under  which 
the  attachment  issues  provides  for  indemnity  only  after  the  verdict  of  a 
sheriff's  jury  {Chamberlain  v.  Bella/Ty  18  N.  Y.  116). 

d.  An  attachment  out  of  the  Supreme  Court  may  be  executed  before  the 
Bonunons  b  served  (TreadweU  y.  Lawler,  15  How.  8).  As  to  attachments  out 
of  New  York  Superior  Court,  see  in  note  to  §  227,  ante), 

e.  To  render  a  seizure  of  property  under  process  effectual,  it  must  be  ac- 
companied by  possession.  The  sheriff  must  not  only  seize  but  take  the  at- 
tached property  into  his  custody  and  keep  possession  (TJie  People  y,  Schuyler^ 
5  Barb.  166).  In  case  of  neglect  of  duty  m  this  respect,  the  sheriff  is  per- 
Bonally  responsible  {Smith  v.  Orser,  48  Barb.  187).    A  levy  on  bills  of  lading 
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IB  not  a  leTj  on  the  goods  (Taaeh  t.  Schmidt^  18  Abb.  808).  And  as  to  levy 
on  goods  on  board  a  vessel  where  the  master  makes  himself  receiptor  (id,)  a 
sherifiT  cannot  execute  an  attachment  out  of  his  own  county  {Be  TUtw,  19 
Abb.  50).  After  a  levy,  and  after  judgment  and  execution  and  lery  on  the 
execution,  when  the  property  is  taken  out  of  the  possession  of  the  sheriff  he 
may,  on  being  indemnified  by  the  plainti^  return  the  execution  nttUa  h(ma 
(Lummi»  y.  Matwfi^  49  Barb.  87S). 

a.  Where  the  sheriff  neglected  to  levy  sufficient  property  to  satisfy  the 
debt,  defendant  having  sufficient  property  within  reacn,  held  that  the  ^eriff 
was  liable  for  the  deflciencjr  (Baniam  y.  Haleott,  18  Barb.  56;  0  How.  119). 

h,  A  sheriff  who  has  seized  property  under  attachment,  and  subsequently 
sold  it  under  an  execution  on  the  judgment  in  the  action^  may,  in  an  action 
against  him  by  an  alleged  assignee  of  the  attachment  debtor  to  recover  the 
yalue  of  such  property,  attack  the  yalidity  of  the  alleged  assignment  {JaeAt 
x.Bemsen,  12  Abb.  890;  SMund  y.  WiUet,  13  Abb.  807;  84  Barb.  615; 
Mnchey  y.  SVryker^  26  How.  75). 

c  A  leyy  under  an  attachment  does  not  amount  to  a  satisfaction  of  the 
debt  (AfcBrids  y.  Fa/nMri  Bank  of  Salem^  28  Barb.  476). 

d.  A  plaintiff  who  directs  a  sheriff  to  take  property  which  does  not  belong 
to  the  defendant  is  liable  in  an  action  for  the  property  taken  (JforeAy.  Badeut^ 
1 6  Barb.  488).  A  sheriff  seizing  goods  of  one  not  named  as  a  debtor  in  the 
attachment  is  a  trespasser  {Kuhlman  y.  Oner^  5  Duer,  548 ;  see  28  N.  T.  574, 659\ 

e.  This  section  does  not  authorize  an  action  by  the  plaintiff  in  the  attach- 
ment to  obtain  possession  of  the  tangible  property  attached,  nor  to  collect 
debts  due  the  defendant  in  the  attachment  pinner  y.  Stuart^  80  Barb.  206). 

/.  Wbat  property  may  be  attached. — ^Proper^  in  this  section 
means,  property  within  tLe  definition  in  sections  468  and  464  (Coddin0my. 
Gilbert^  17  K.  Y.  489).  Any  property  in  the  defendant's  possession  to  which 
he  claims  title  {TVeadweU  y.  Lawlor^  15'  How.  8).  Partnership  property  may 
be  leyied  upon  an  attachment  against  one  partner  (OoUy.  Btnton^  8  Abb.  120; 
Brewster  y.  Hatiigsbergm'.  2  Code  R  50 ;  Bergman  y.  Dettlebacky  11  How.  46); 
but  only  the  interest  of  the  defendant  can  be  sold  (Abels  y.  Westertdt,  24 
How.  284).  On  an  attachment  against  one  or  more  members  of  a  firm,  the 
sheriff  must  serye  it  upon  the  interest  of  the  defendants  in  the  joint  prop^ 
of  the  firm  (id.)  The  amount  of  property  to  be  seized  is  within  the  discretioD 
of  the  sheriff,  and  he  is  responsible  to  both  parties  for  its  proper  exerdsa 
Neither  party  can  dictate  the  extent  of  the  leyy.  The  plaintiff  may  point  ont 
the  property  and  require  a  leyy  on  so  much  as  wUl  be  sufficient  (Fitzgerald  t. 
Blate^  42  Barb.  618).  A  levy  upon  the  interest  of  a  special  partner  in  the 
property  of  a  firm  does  not  depriye  such  partner  of  his  interest  or  the  right  to 
an  account,  or  preyent  him  m>m  collecting  any  surplus  remaining  over  and 
aboye  such  claims  as  the  sheriff  has  upon  it  (Barris  y.  Murray^  %SN.  T.  674). 
The  sheriff  may  seize  property  which  a  defendant  has  disposed  of  to  defraud 
his  creditor  (Rinehey  y.  Stryker,  81  N.  Y.  140 ;  26  How.  75  ;  Meekanies'  B'i^ 
Jersey  City  y.  DaHn,  50  Barb.  587 ;  88  How.  816).  Money  deposited  in  Hea 
of  bail  (Salter  y.  Weiner,  6  Abb.  191).  Property  in  the  custody  of  the  law 
cannot  be  attached  (Jenner  y.  JoUiffe^  6  Johns.  9 ;  9  id  881).  But  this  role 
does  not  apply  to  the  cases  where  the  property  seized  belongs  to  a  stranger  to 
the  action,  and  the  seizure  is  yoid  (Fairbanks  y.  Bloamfield^  5  Duar,  484). 
Bonds  executed  by  a  railroad  company,  and  in  the  hands  of  its  agents,  to  be 
negotiated  for  its  use,  cannot  be  seized  on  an  attachment  against  the  company, 
so  as  to  giye  the  attaching  creditor  a  right  to  enforce  the  bonds  against  the 
company,  or  any  claims  against  parties  who  had  guaranteed  such  bonds  to 
negotiate  them  (CoddingUn  y.  OiJhert^  17  N.  T.  489).  Cloods  diippned  by  a 
yendor,  for  transportation  to  the  purchaser, — held,  not  such  a  deliyery  as 
rendered  them  liable  on  the  ship  to  an  attachment  against  the  yendee  (JeM 
y.  Bradner^  10  Barb.  198). 

g.  A  mortgagor  in  a  chattel  mortgage  not  due,  has  an  interest  in  the  mort- 
gaged chattels,  subject  to  seizure  on  an  attachment  (Hall  y  8(ifnpson,  28  How. 
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84 ;  see  Maiming  t.  Mannghan^  28  N.  Y.  680).  Whatever  may  be  takon  on 
r  execution  maj  be  taken  on  attachment.  But  a  bill  of  lading  in  the  hands  of 
a  coDidgnee  is  not  property  within  the  meaning  of  section  464,  and  is  not 
leriable  upon  by  attachment  (PaUnan  v.  Perry,  10  Abb.  88).  A  debt  due  by 
a  foreign  corporation  which  has  no  agency  in  this  State,  to  a  nonresident  of 
this  State,  is  not  the  subject  of  attachment  under  this  chapter,  in  an  action  by 
a  third  party  against  the  nonresident  {WUUU  y.  FquU.  Ins,  Co.  10  Abb.  198). 
Goods  in  the  hands  of  a  consi^ee  who  has  made  advances  thereon,  cannot  be 
leried  iipon  and  taken  possession  of  under  an  attachment  against  the  property 
of  the  consignor.  But  the  interest  of  the  consignor  in  such  goods  may  be 
levied  upon  (BrovmeU  v.  Camleyj  8  Duer,  9). 

a.  A  foreign  corporation  contracted  with  a  manufacturer  in  this  State  for 
certain  articles  to  be  made  for  them  and  delivered  to  them  at  New  Orleans, 
the  corporation  to  pay  the  charpes  of  transportation.  The  articles  were  made 
within  this  State,  and  here  delivered  to  an  express  company,  directed  to  the 
corporation  at  New  Orleans.  Held  that  the  title  did  not  pass  to  the  corpora- 
tion nntil  delivered  to  them  at  New  Orleans,  and  that  consequently  the  goods 
were  not  liable  to  be  attached  in  a  suit  against  the  corporation  during  their 
transit  to  the  border  of  the  State.  A  claim  contingent  upon  the  happening 
of  a  fature  event  is  not,  while  the  contingency  lasts,  a  debt  liable  to  attach- 
ment A  debt  due  from  a  debtor  not  within  this  State,  to  a  creditor  also  not 
within  this  State,  is  not  liable  to  attachment  here,  although  the  eddenee  of 
^M-^.  g.  the  bond,  note,  &c.,—  may  be  within  the  State  {BaUs  v.  New  Orleans, 
de,B.IL  Co.  4  Abb.  72:  18  How.  616 ;  Lymanv,  CartwrigU,  8E.  D.  Smith, 
117). 

0.  Letters  and  correspondence  are  not  among  the  papers  which  the  statute 
anthorizes  to  be  taken  under  process  {Hergman  v.  DettlS)aeky  11  How.  46). 

e.  An  attachment  cannot  be  levied  upon  money  of  the  defendant  deposited 
in  a  bank  in  the  name  of  another,  ana  credited  by  the  bank  to  that  other 
(Qreenlea/Y.  Mumfard,  86  How.  148;  4  Abb.  N.  S.  180). 

d,  Aetlon  by  sheriir. — ^Form  of  complaint  by  sheriff  suing  under  the 
aathority  of  this  section  {Kdly  v.  Breusing,  82  Barb.  601 ;  88  Barb.  128). 

€,  The  power  given  to  the  sheriff  by  this  section  is  merely  cumulative,  and 
does  not  deprive  the  plaintiff  of  Mb  right  to  enforce  his  Uen  by  action  {Shinner 
V.  Stuart^  18  Abb.  448 ;  see,  however,  S.  0.  on  appeal,  24  How.  489 ;  16  Abb. 
891 ;  Kdly  v.  Xa»«,  28  How.  128 ;  18  Abb.  229 ;  Bm^ihey  v.  8trylcer,  28  N.  Y. 
45;  Mechanics'  Rh  qf  Jersey  City  v.  Dahin,  60  Barb.  689;  88  How.  816; 
BretnUcffY.  Muntfordy  86  How.  148). 

%  933.  Prooeedmg8  in  case  of  perishalle  property  or  vessels. 

If  any  property  so  seized  shall  be  perishable,  or  if  any  part 
of  it  be  claimed  by  any  other  person  than  such  defendant,  or  if 
any  part  of  it  consists  of  a  vessel,  or  of  any  share  or  interest 
tberem,  the  same  proceedings  shall  be  had  in  all  respects  as  are 
provided  by  law  upon  attachments  against  absent  debtors. 

/.  Skips.  &c« — ^The  revised  statutes,  as  to  attachments  against  ships,  were 
amended  1^  laws  of  1860,  p.  847,  906 ;  1862,  p.  966.  The  laws  of  1860  and 
1862  held  unconstitutional  (Be  the  jMrnhine,  89  N.  T.  19). 

g.  Perishable  property. — ^Where  a  part  of  the  property  attached, 
conasted  of  potatoes,  the  court  ordered  them  to  be  sold  {Juams  v.  Ainswortk, 
14  How.  846). 

§  334.  Interest  in  corporations  or  associations,  liable  to 
(UtachmefU. 

The  rights  or  shares  which  such  defendant  may  have  in  the 
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Block  of  any  association  or  corporation,  together  with  the  interests 
and  profits  thereon,  and  all  other  property  in  this  State  of  such 
defendant,  shall  be  liable  to  be  attached  and  levied  upon,  and  sold 
to  satisfy  the  judgment  and  execution. 

§  935.  Attachment^  how  executed  on  property  inoapabU  of 
momual  delivery. 

The  execution  of  the  attachment  upon  any  such  rights,  shares, 
or  any  debts,  or  other  property  incapable  of  manual  delivery  to 
the  sheriJ0F,  shall  be  made  by  leaving  a  certified  copy  of  the  war- 
rant of  attachment  with  the  president  or  other  head  of  the 
association  or  corporation,  or  the  secretary,  cashier,  or  managing 
agent  thereof,  or  with  the  debtor  or  individual  holding  such  pro- 
perty, with  a  notice  showing  the  property  levied  on. 

a.  Notice. — ^An  attachment  iBSQed  under  the  code  most,  in  order  to  reach 
a  debt  due  to  the  defendant  in  attachment,  or  other  property  held  by  a  tliird 
person,  be  executed  bv  the  sherifE^  by  the  deliyery,  to  the  defendant  or  penon 
holding  property  of  tne  defendant,  inpermm^  of  a  copy  of  the  warrant,  vith 
a  notice  showing  the  property  leyied  on.  Leaying  such  copy  and  notice  at 
the  place  of  bnamess  of  the  debtor  with  a  third  person  found  there,  is  not  a 
sufficient  service  of  the  attachment  by  the  Bheri£  Whether  the  defect  can 
be  supplied  and  the  attachment  made  effectual,  by  proof  that  the  papers  were 
afterwards  delivered  by  such  third  person  to  the  debtor  or  person  holdbig 
property  of  the  defendant  (Ori&r  v.  drasfmaii,  11  How.  620;  4  £.  D.  Smith, 
448). 

h.  The  execution  of  an  attachment  upon  a  promissory  note  maj  be  made 
by  leaving  with  the  holder  a  certified  copy  of  the  warrant,  with  a  notice  show- 
ing the  property  levied  on  (Bwudl  v.  Btuiman^  8  E.  D.  Smith,  419). 

e.  Whether  property  incapable  of  manual  deliyery  is  attached  idioe 
the  sheriff  simply  serves  a  copy  of  the  warrant  without  making  and  retim- 
ing an  inventory  under  section  282,  and  without  the  notice  prescribed  by 
section  285  {Lyman  v.  Cartwrighty  8  E.  D.  Smith,  117 ;  Wood  y.  Oner,  25  K. 
Y.  863). 

d.  This  notice  should  describe  particularly  the  propertr  levied  on,  so  as  to 
enable  the  holder  to  identify  it  and  deliver  it  to  the  sheriff  when  his  own 
claims  are  satisfied.  But  a  notice  referring  to  the  property  in  general  tenns 
as  belonging  to  the  debtor  in  the  attachment,  is  sufiScient  {QreenXeaf  v.  JftM»* 
ford,  19  Abb.  469;  80  How.  80 ;  Drake  v.  Goodridge^  64  Barb.  78;  but  see 
^uAZfTMrn  y.  Otmt,  6  Duer,  242 ;  fTi^Mm  v.  Dun^son,  11  Abb.  8 ;  OrterT^Orom- 
fiuzTi,  4  E.  D.  Smith,  448). 

§  336.  CerHJioate  of  defendcmt^a  interest  to  be  furntsAed. 

Whenever  the  BheriJ0F  shall,  with  a  warrant  of  attachment,  or 
execution  against  the  defendant,  apply  to  such  officer,  debtor,  or 
individual,  for  the  purpose  of  attaching,  or  levying  upon,  such 
property,  such  officer,  debtor,  or  individual,  shall  furnish  him  with 
a  certificate  under  his  hand,  designating  the  number  of  nghte  or 
shares  of  the  defendant  in  the  stock  of  such  association  or  corpora- 
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tion,  with  any  dividend  or  any  incumbrance  thereon,  or  the 
amoimt  and  description  of  the  property  held  by  snch  association, 
corporation,  or  individual,  for  the  benefit  of,  or  debt  owing  to  the 
defendant.  If  such  officer,  debtor,  or  individual  refuse  to  do  so, 
he  may  be  required  by  the  court  or  judge  to  attend  before  him, 
and  be  examined  on  oath,  concerning  the  same,  and  obedience  to 
such  orders  may  be  enforced  by  attachment. 

Ow  Certificate. — ^A  sheriff  on  demanding  a  certificate  nnder  this  section 
should  discloee  the  fact  that  he  has  an  attachment  or  execntion  in  his  hands 
(aAid>  V  Biddwin,  18  Abb.  469 ;  22  How.  278). 

ft.  The  remedies  given  by  this  section  are  merely  cnmolatiye  and  do  not 
toll  any  remedies  the  crecUtor  before  possessed  {Skinner  y.  Stuart^  18  Abb. 
443;  iee,  howeyer,  S.  C.  on  appeal,  24  How.  489 ;  15  Abb.  891). 

t.  In  Eoagland  y.  Stodolla^  1  Code  Rep.  N.  S.  210,  the  attachment  was 
Ber?ed  on  R.,  who,  it  was  alleged,  was  indebted  to  the  defendant,  and  a  certifi- 
cate demanded  under  section  286.  R.  certified  haying  in  his  hands  $75, 
which  theplaintiff  not  deeming  satisfactory,  obtained  an  order  for  R.^s  exami- 
nation. Held,  that  the  order  should  not  haye  been  made ;  that  the  order  un- 
der flection  286  cannot  be  made  where  a  certificate  has  been  giyen ;  although 
the  party  seryed  merely  certifies  that  he  has  no  property  ( Carroll  y.  Firdey 
96  Baih.  61 ;  Reynolds  y.  Fuiker,  48  Barb.  146).  But  if  the  plaintiff  can  es- 
tabliflh  to  the  satisfaction  of  the  judse  that  the  certificate  is  untrue,  then  sudti 
i  certificate  may  be  regarded  as  a  renisal  to  giye  a  certificate  {ib.) 

d.  See  laws  of  1848,  cap.  50,  as  to  certificates  in  suits  against  foreign  cor- 
porations. 

e.  A  bailee  of  goods  haying  a  lien  thereon  for  an  amount  exceeding  their 
value,  who  certifies  that  he  holds  no  goods  of  the  defendant,  does  not  thereby 
faddt  his  lien  (ITk  of  Mut.  Bedemp.  y.  JSturgis,  9  Bosw.  660). 

§  937*  (Am'd,  1869.)    Judgment^  how  aoH^fied. 

In  case  judgment  be  entered  for  the  plaintiff  in  ench  action,  the 
sheriff  shall  satisfy  the  same  out  of  the  property  attached  by  him, 
if  it  shall  be  enfiicient  for  that  purpose. — 

1.  By  paying  over  to  Buch  plaintiff  the  proceeds  of  all  sales 
of  perishable  property,  and  of  any  vessel,  or  share  or  interest  in 
any  vessel,  sold  by  him,  or  of  any  debts  or  credits  collected  by 
him ;  or  so  much  as  shall  be  necessary  to  satisfy  such  judgment ; 

2.  If  any  balance  remain  due,  and  an  execution  shall  have 
been  issued  on  such  judgment,  he  shall  proceed  to  sell,  under  such 
execntion,  so  much  of  the  attached  property,  real  or  personal,  ex- 
cept as  provided  in  subdivision  four  of  this  section,  as  may  be 
necessary  to  satisfy  the  balance,  if  enough  for  that  purpose  shall 
remain  in  his  hands ;  and  in  case  of  the  sale  of  any  rights  ,or 
shares  in  the  stock  of  a  corporation  or  association,  the  sheriff 
shall  execute  to  the  purchaser  a  certificate  of  sale  thereof,  and  the 
purchaser  shall  thereupon  have  all  the  rights  and  privileges  in 
respect  thereto  which  were  had  by  such  defendant. 
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8.  If  any  of  the  attached  property  belonging  to  the  defendant 
shall  have  passed  out  of  the  hands  of  the  sheriff  without  having 
been  sold  or  converted  into  money,  sach  sheriff  shall  repossess 
himself  of  the  same,  and  for  that  purpose  shall  have  all  the 
authority  which  he  had  to  seize  the  same  under  the  attachment, 
and  any  person  who  shall  willfully  conceal  or  withhold  such  prop- 
erty from  the  sheriff,  shall  be  liable  to  double  damages  at  the  suit 
of  the  party  injured. 

4.  Until  the  judgment  against  the  defendant  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the  notes  and  other  evidences  of 
debt,  and  the  debts  that  may  have  been  seized  or  attached  under 
the  warrant  of  attachment,  and  to  prosecute  any  bond  he  maj 
have  taken  in  the  course  of  such  proceedings,  and  apply  the  pro- 
ceeds thorepf  to  the  payment  of  the  judgment. 

At  the  expiration  of  six  months  from  the  docketing  of  the 
judgment,  the  court  shall  have  power,  upon  the  petition  of  the 
plaintiff,  accompanied  by  an  affidavit,  setting  forth  fully  all  the 
proceedings  which  have  been  had  by  the  sheriff  since  the  service 
of  the  attachment,  the  property  attached,  and  the  disposition 
thereof,  and  also  the  affidavit  of  the  sheriff,  that  he  has  used  dili- 
gence and  endeavored  to  collect  the  evidences  of  debt  in  his  hands 
so  attached  and  that  there  remains  uncollected  of  the  same  anj 
part  or  portion  thereof,  to  order  the  sheriff  to  sell  the  same,  upon 
such  terms  and  in  such  manner  as  shall  be  deemed  proper.  No- 
tice of  such  application  shall  be  given  to  the  defendant  or  his 
attorney,  if  the  defendant  shall  have  appeared  in  the  action.  In 
case  the  summons  has  not  been  personally  served  on  the  defend- 
ant, the  court  shall  make  such  rule  or  order  as  to  the  service  of 
notice  and  the  time  of  service,  as  shall  be  deemed  just. 

When  the  judgment  and  all  costs  of  the  proceedings  shall 
have  been  paid,  the  sheriff,  upon  reasonable  demand,  shall  deliver 
over  to  the  defendant  the  residue  of  the  attached  property  or  the 
proceeds  thereof. 

a.  ShertfT  to  retain  property. — Where  property  is  seized  by  a 
sherifE^  by  virtue  of  an  attachment,  he  mast  retain  it  m  his  jposseesion  ontil 
the  determination  of  the  action,  and,  if  the  plaintiff  recovere  judgment,  nntil 
the  property  is  sold  under  an  execution  issued  thereon  (41  Barb.  471),  unlen 
the'  jud^ent  is  otherwise  satisfied,  or  unless,  in  case  of  perishable  gooda, 
&c.,  he  IS  ordered  to  sell  the  same  (McKay  v.  jBarrowerj  27  Barb.  468 ;  JDod^ 
V.  Part&r,  18  Abb.  258  ;  8  Bosw.  696).  If  he  has  the  goods  when  a  prop^  ex- 
ecution is  presented  to  him,  and  proceeds  to  sell  thereon,  it  is  all  the  plaintin 
has  a  right  to  require  of  him  (id.)  It  seems  that  where  books  are  in  the  cus- 
tody of  the  sh^iff  under  attachment,  he  is  not  bound  to  pennit  an  ezamina- 
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tion  of  them  (MeOartan  v.  Van  Byehei,  10  Bosw.  604).  Where  a  sheriff  is  in 
receipt  of  rents  from  a  defendant's  real  estate  he  may  be  ordered  to  apply  them 
on  incumbrances  (Fitagerald  y.  Blake,  38  How.  109). 

0.  Exeentlon. — ^Where  the  person  who  was  the  sheriff  when  the  attach- 
mat  was  issued,  and  executed  it,  ceases  to  be  sheriff  by  the  expiration  of  his 
term  of  office,  before  the  plaintiff  obtains  his  judgment  and  issues  his  execu- 
tioD,  the  execution  should  be  directed  and  deuvered  to  the  former  sheriff,  and 
not  to  his  successor  {McKay  y.  HamnDer,  and  Dodge  t.  Porter,  tuprd).  The  ex- 
ecution issued  in  such  a  case  should  be  a  special  one,  directed  to  the  former 
sheriff  as  such,  reciting  the  issuing  of  the  attachment,  and  taking  of  the 
property  thereon,  and  requiring  the  sale  of  that  property  by  him ;  after  which 
It  should  direct  him  to  sell  the  property  of  the  defendant  generally  (id,)  Until 
a  proper  execution  has  been  put  in  his  hands,  directing  a  sale  of  the  property 
seized,  such  former  sheriff  cannot  be  placed  in  default  in  respect  to  such  prop- 
erty. He  is  not  bound  to  deliver  the  property  to  his  successor  in  office  to  be 
sold  on  an  execution  directed  and  dehyered  to  the  latter ;  and  cannot  be  made 
liable  for  a  refusal  so  to  deliver  it  {id, ) 

h.  Moneys  on  deposit  in  a  trust  company  were  levied  on  by  the  sheriff 
Defendants  appeared  and  defended  unsuccessfully,  but  did  not  procure  the 
attachment  to  oe  discharged,  nor  did  the  sheriff  collect  said  moneys ;  pend- 
ing the  action  the  trust  company  failed.  Held  that  said  moneys  were  not  to 
be  regarded  as  paid  upon  the  plaintiff  ^s  judgment  (MeBride  v.  JPbrmer^s  Sav- 
wgtRk,  7  Abb.  847). 

c  Where  the  defendant  dies  after  the  allowance  of  an  attachment  and  be- 
fore judgment,  the  right  to  order  an  execution  is  with  the  court  in  which  the 
acdon  was  pending,  and  not  with  the  surrogate.  The  execution  should  be  in- 
dorsed to  levy  only  upon  the  property  taken  by  the  attachment  {TTiaeher  v. 
Bancroft,  16  Abb.  248). 

d.  A  sheriff  of  this  State  has  no  power  to  sell,  upon  an  execution  issued  on 
a  judgment  in  an  action  commenced  by  attachment,  the  real  estate  of  a 
foreign  corporation,  situated  in  another  State  {Runh  v.  8t,  John,  29  Barb.  58(IQ. 

0.  JadgmenC — ^The  judgment  referred  to  in  the  first  paragraph  of  this 
section  is  a^noZ  judgment,  and  not  a  judgment  from  which  an  appeal  has 
been  taken.  The  attached  property  is  not  to  be  released  on  payment  of  a 
jodgment  in  favor  of  plaintin^  from  which  he  has  appealed  (  Wright  v.  Bowland 
86  How.  248). 

§  93  8.  When  action  to  recover  notesy  cfe<?.,  of  defendant  may  he 
pro9ecuted  hy  jUavniiff  in  ike  action. 

The  actions  herein  authorized  to  be  brought  by  the  sheriff, 
may  be  prosecuted  bj  the  plaintiff,  or  under  His  direction,  upon 
the  delivery  by  him  to  the  sheriff  of  an  undertaking  executed  by 
two  sufficient  sureties,  to  the  effect  that  the  plaintiff  will  indem- 
nify the  sheriff  from  all  damages,  costs,  and  expenses  on  account 
thereof,  not  exceeding  two  hundred  and  fifty  dollars  in  any  one 
action.  Such  sureties  shall,  in  all  cases,  when  required  by  the 
eheriff,  justify  by  making  an  affidavit  that  each  is  a  householder, 
and  worth  double  the  amount  of  the  penalty  of  the  bond,  over 
and  above  all  demands  and  liabilities. 

/.  Aetlon. — No  action  can  be  maintained  until  the  requirements  of  this 
lection  have  been  complied  with  {Skinner  v.  Stuart,  15  Abb.  891 ;  24  How. 
489 ;  89  Barb.  206) ;  and  the  fact  of  such  compliance  must  be  specified  in  the 
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complaint  (id.)  But  where  the  action  is  commenced  without  filing  any  un- 
dertaking the  court  may  order  it  filed  nunc  pro  tune  (MiUbctnk  y.  Broadway 
Bhy  3  Abb.  N.  S.  228).  Where  the  sheriff  levies  on  a  promissory  note  in  conrae 
of  prosecution,  he  may  continue  the  action  in  the  name  of  the  plaintiff^  or  may 
be  substituted  as  plaintiff  at  his  election  {BuaM  y.  Ruckman^  8  E  D.  Smitl^ 
419).  Where,  in  an  action  by  the  sherijQf  pursuant  to  this  action,  defendant 
ha?  a  set-off,  other  attaching  creditors  are  not  necessary  parties  to  the  suit 
(Qlenmlle  Woolen  Co.  y.  Bipley,  6  Rob.  580). 

§  339.  Bond  to  sheriff  on  aUachment^  how  disposed  of  an 
judgment  for  defendant. 

If  the  foreign  corporation,  or  absent,  or  absconding,  or  con- 
cealed defendant,  recover  judgment  against  the  plaintiff  in  sacli 
action,  any  bond  taken  by  the  sheriff,  except  such  as  are  men- 
tioned in  the  last  section,  all  the  proceeds  of  sales  and  moneys 
collected  by  him,  and  all  the  property  attached  remaining  in  his 
hands,  shall  be  delivered  by  him  to  the  defendant,  or  his  agent, 
on  request,  and  the  warrant  shall  be  discharged,  and  the  property 
released  therefrom. 

§  340.  (Am'd  1862.)  Discharge  of  attachments  and  return  qf 
property  or  its  proceeds  to  defendant. 

Whenever  the  defendant  shall  have  appeared  in  snch  action, 
he  may  apply  to  the  officer  who  issued  the  attachment,  or  to  the 
court,  for  an  order  to  discharge  the  same ;  and  if  the  same  be 
granted,  all  the  proceeds  of  sales  and  moneys  collected  by  bim, 
and  all  the  property  attached  remaining  in  his  hands,  shall  be 
delivered  or  paid  by  him  to  the  defendant  or  his  agent,  and  re- 
leased from  the  attachment. 

And  where  there  is  more  than  one  defendant,  and  several  prop- 
erty of  either  of  the  defendants  has  been  seized  by  virtue  of  the 
order  of  attachment,  the  defendant  whose  several  property  has 
been  seized  may  apply  to  the  officer  who  issued  the  attachment  for 
relief  under  this  section. 

a.  Discharge. — ^The  application  on  the  part  of  the  defendant  to  discharge 
the  attachment  is  *^  purely  exparte?'*  The  plaintiff  has  no  right  to  except  to 
defendant's  sureties  {Sanborn  y.  Elknibethport  Man^Pg  Go,  22  How.  106 ;  13 
Abb.  483).  The  court  may  direct  notice  of  the  application  to  be  given  to  the 
plaintiff,  and  if  a  notice  is  so  given  and  tJie  defendant  does  not  attend  at  the 
time  specified,  the  court  cannot  give  plaintiff  the  costs  of  his  attendance  (idL) 

5.  After  jud^ent  for  the  plaintiff  in  the  action,  it  is  too  late  for  the  de- 
fendant to  avail  himself  of  this  section  (Spencer  v.  Bog&rs  Loeomothe  Work*. 
13  Abb.  180;  see  Zerega  v.  Benout,  7  Rob.  205). 

d.  A  surety  in  an  undertaking  given  pursuant  to  this  section  is  not  dis- 
charged by  an  order  on  the  principal  to  ftimish  further  security,  that  order 
not  b^ing  complied  with  (JewiU  v.  Chrane^  18  Abb.  97 ;  35  Barb.  208). 

e.  A  motion  to  compel  a  party  to  furnish  further  sureties  on  the  ground 
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tiiat  lie  has  imposed  on  the  court ;  as  for  instance  that  one  of  the  snreties  is  an 
influit,  is  not  an  exception  to  the  snfficiency  of  the  sureties  (J&toitt  y.  Orane^  85 
Barb.  208).  Sureties  may  be  allowed  for  their  own  protection  to  defend  an 
action  against  their  principal;  and  even  after  judgment  has  been  entered, 
they  may  on  a  prompt  apphcation  have  the  judgment  set  aside  and  be  let  in 
to  defend  (id).  In  such  an  action  the  sureties  cannot  avail  themselves  of 
any  mere  irregrdaritiu  in  the  original  action  {id,) 

§  341.  (Am'd  186Y,  186S»  1869.)     UndertoJcmg  an  thepoH  of  the 
defendant ;  diecharge  of  ctUachment. 

Upon  such  application^  the  defendant  shall  deliver  to  the  court 
or  ofiScer  an  undertaking,  executed  by  at  least  two  sureties,  who 
are  residents  and  freeholders  or  householders  in  this  State,  ap- 
proved by  such  court  or  officer,  to  the  eJSect  that  the  sureties  will, 
on  demand,  pay  to  the  plaintiff,  the  amount  of  judgment  that  may 
be  recovered  against  the  defendant  in  the  action,  not  exceeding  the 
sum  specified  in  the  uodertaking,  which  shall  be  at  least  double 
the  amount  claimed  by  the  plaintiff  in  his  complaint.    If  it  shall 
appear  by  affidavit  that  the  property  attached  be  less  than  the 
amount  claimed  by  the  plaintiff,  the  court  or  officer  issuing  the 
attachment  may  order  the  same  to  be  appraised,  and  the  amount 
of  the  nndertaking  shall  then  be  double  the  amount  so  appraised. 
And  the  plaintiff  may,  within  thr^e  days  after  receiving  written 
notice  of  the  filing  of  such  undertaking,  give  notice  to  the  sheriff 
that  he  excepts  to  the  sufficiency  of  the  sureties.    If  he  fails  so  to 
do,  he  shall  be  deemed  to  have  waived  all  objection  to  them. 
When  the  plaintiff  excepts,  the  sureties  shaD  justify  on  notice  in 
like  manner  as  upon  bail  on  arrest.    And  the  sheriff  shall  be  re- 
sponsible for  the  sufficiency  of  the  sureties,  and  may  retain  pos- 
session of  the  property  attached  and  the  proceeds  thereof  in  his 
hands,  until  the  objection  to  them  is  either  waived  as  above  pro- 
vided, or  until  they  shall  justify,  or  new  sureties  shall  be  substituted 
and  justify.    And  in  all  cases  the  defendant  may  move  to  discharge 
the  attachment,  as  in  the  case  of  other  provisional  remedies.    And 
when  there  is  more  than  one  defendant,  and  several  property  of 
either  of  the  defendants  has  been  seized  by  virtue  of  the  order  of 
attachment,  the  defendant,  whose  several  property  has  been  seized, 
may  deliver  to  the  court  or  officer  an  undertaking  in  accordance 
with  the  provisions  of  this  section,  to  the  effect  that  he  will  on 
demand,  pay  to  the  plaintiff  the  amount  of  judgment  that  may  be 
recovered  against  such  defendant.    And  all  the  provisions  of  this 
section  applicable  to  such  undertaking  shall  be  applied  thereto. 
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a.  Discharge* — ^Where  a  partr  has  been  attached  as  a  nonresident,  be 
may  move  to  have  the  attachment  (uschaiged  on  the  ground  of  his  being  a 
resident,  and  the  court  will  grant  a  reference  to  ascertain  the  fact,  without 
the  undertieildng  required  by  this  section  (KiUian  y.  Washington^  2  Code  Rep. 
78).  The  issuing  an  attaclunent  against  a  debtor  on  the  ground  that  he  is  a 
nonresident,  when  in  fact  he  is  a  resident,  is  an  irregularity  only,  and  must  be 
taken  advantage  of  at  the  earliest  opportunity,  or  it  will  be  waived  (Lmt- 
renee  v.  Jamss^  16  Abb.  110).  Giving  an  undertaking  under  §  241  does  not 
preclude  the  defendant  from  afterwards  moving  to  set  asid^  the  attachment 
{GhirlmU  y.  Banff ^  16  Abb.  189).  A  motion  to  set  aside  an  attachment  as 
improvidently  issued  must  be  on  the  plaintiff  *s  affidavit  only.  Additional 
affidavits  cannot  be  used  (White  v.  FMthentonhaugh^  7  How.  867;  see  ako 
Bank  of  LanHnn^rg  v.  IfeEie,  7  How.  860). 

ft.  Where  an  undertaking  was  given  on  dischar^^g  an  attachment  against 
a  nonresident  defendant,  and  subsequently  the  plaintm  moved  for  other  sure- 
ties, on  the  ground  that  one  of  them  was  msolyent, — ^held  that  the  court  had 
no  power  to  order  additional  sureties  in  such  a  case  (Dudley  y.  QoodriA,  16 
How.  189 ;  7  Abb.  26). 

e.  An  order  appointinff  an  appraiser  to  ascertain  the  value  of  property  at- 
tached for  the  purpose  of  an  undertaking  to  procure  a  discharge  of  the  at- 
tachment is  not  appealable  (Lupton  v.  Jewett,  19  Abb.  820). 

(2.  In  an  action  on  a  bond  given  to  obtcun  the  release  of  property  seized 
under  an  attachment,  the  defendants  are  estopped  from  denying  any  ftct  re- 
cited in  the  undertaking  (OoUnuuiY.  Bean,  8  Keyes,  94 ;  Boggart  v.  Morgan,  6 
N.  Y.  422). 

§  343.  When  sheriff^  to  return  warranty  and  proceedings 
thereon. 

When  the  warrant  shall  be  fnllj  executed  or  discharged,  the 
sheriff  shall  retnm  the  same,  with  his  proceedings  thereon,  to  the 
court  in  which  the  action  was  brought. 

§  94S.    (Am'd  1866.)    Sherifa* fees. 

The  sheriff  shall  be  entitled  to  the  same  fees  and  compensation 
for  services,  and  the  same  disbursements,  under  this  title,  as  are  al- 
lowed by  law  for  like  services,  and  disbursements,  under  the  provis- 
ions of  chapter  five,  title  one,  and  part  two  of  the  Revised  Statutes. 
Provided,  however,  that  no  poundage  or  other  compensation  shall 
be  allowed  to  the  said  sheriff  (except  his  fee  of  fifty  cents  for  mak- 
ing the  levy,  and  such  compensation  for  his  trouble  and  expense  in 
taking  possession  of  and  preserving  the  property  as  shall  be  fixed 
by  the  ofScer  issuing  the  attachment),  unless  a  settlement  shall  be 
had,  or  a  judgment  shall  be  recovered  and  collected  in  whole  or 
in  part,  in  the  action  in  which  the  attachment  in  this  title  referred 
to  shall  have  issued.  And  where  a  judgment  shall  have  been  re- 
covered and  collected  in  part  only,  the  amount  of  his  poundaf5e 
shall  not  be  estimated  upon  any  sum  greater  than  the  sum  col- 
lected upon  such  judgment.  And  where  a  settlement  shall  be 
had,  the  amount  of  his  poundage  shall  not  be  estimated  upon  any 
sum  greater  than  the  amount  at  wliich  said  settlement  is  made. 
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a.  If  the  sheriff  employs  agents  to  assist  him,  he  most  himself  remunerate 
them;  bat  the  cost  of  employmg attorney  and  counsel  is  a  necessary  disburse- 
ment {Mayhew  y.  Ihinoan.  31  Barb.  87 :  and  see  Ma/yhmo  y.  WiUon.  10  Abb. 
389). 

K  A  sheriff  must,  in  his  bill  of  charges,  specify  the  items  of  disbursements, 
nnder  oath  of  himself  or  his  deputy  (Mayhew  v/WtUon,  10  Abb.  289). 

e.  Where  an  arrangement  was  made  by  which  the  defendant  agreed  to 
pay  certain  drafts,  and  this  was  done, — ^held  the  sheriff  was  entitled  to 
poundage  upon  the  amount  paid  (Pritehard  y.  B'k  of  Oal\forma^  51  Barb. 
184). 


Chaftbb  v. 
ProviaioTuil  Remedies. 

§  344.  (Am'd  1851, 1852, 1857, 1858,  1862,  1867.)  PowerB  of  COUrt  iM 

to  receivers^  deposit  of  money ^  (&G.y  in  courts  and  other  provisional 
remedies.    Jufiffmentfor  sum  admitted  dice. 
A  receiver  may  be  appointed  : — 

1.  Before  judgment,  on  the  application  of  either  party,  when 
he  establishes  an  apparent  right  to  property  which  is  the  subject 
of  the  action,  and  which  is  in  the  possession  of  an  adverse  party, 
and  the  property,  or  its  rents  and  profits,  are  in  danger  of  being 
lost,  or  materially  injured  or  impaired ;  except  in  cases  where 
judgment  upon  failure  to  answer  may  be  had  without  application 
to  the  court. 

2.  After  judgment,  to  earry  the  judgment  into  effect. 

3.  After  judgment,  to  dispose  of  the  property  according  to  the 
Judgment,  or  to  preserve  it  during  the  pendency  of  an  appeal,  or 
-when  an  execution  has  been  returned  unsatisfied,  and  the  judg- 
ment debtor  refuses  to  apply  his  property  in  satisfaction  of  the 
judgment. 

4.  In  the  cases  provided  in  this  Code  and  by  special  statutes, 
when  a  corporation  has  been  dissolved,  or  is  insolvent  or  in  immi- 
nent danger  of  insolvency,  or  has  forfeited  its  corporate  rights ; 
and  in  like  cases,  of  the  property  within  this  State  of  foreign  cor- 
porations. Receivers  of  the  property  within  this  State,  of  foreign 
or  other  corporations,  shall  be  allowed  such  commissions  as  may 
be  fixed  by  the  court  appointing  them,  not  exceeding  five  per 
cent,  on  the  amount  received  and  disbursed  by  them. 

5.  Tn  such  other  cases  as  are  now  provided  by  law,  or  may  be 
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in  accordance  with  the  existing  practice,  except  as  otherwise  pro- 
vided in  this  act. 

When  it  is  admitted  bj  the  pleading  or  examination  of  a  party 
that  he  has  in  his  possession,  or  nnder  his  control,  any  money  or 
other  thing  capable  of  delivery,  which  being  the  subject  of  the 
litigation,  is  held  bj  him  as  trastee  for  another  party,  or  which 
belongs  or  is  due  to  another  party,  the  court  may  order  the  same 
to  be  deposited  in  court,  or  delivered  to  such  party,  with  or  with- 
out security,  subject  to  the  further  direction  of  the  court. 

Whenever,  in  the  exercise  of  its  authority,  a  court  shall  haie 
ordered  the  deposit,  delivery,  or  conveyance  of  money  or  other 
property,  and  the  order  is  disobeyed,  the  court,  besides  punishing 
the  disobedience,  as  for  contempt,  may  make  an  order  requiring 
the  sheriff  to  take  the  money  or  property,  and  deposit,  deliver,  or 
convey  it  in  conformity  with  the  direction  of  the  court. 

When  the  answer  of  the  defendant,  expressly,  or  by  not  deny- 
ing, admits  part  of  the  plaintiff's  claim  to  be  just,  the  court,  on 
motion,  may  order  such  defendant  to  satisfy  that  part  of  the  daim, 
and  may  enforce  the  order  as  it  enforces  a  judgment  or  provisional 
remedy. 

Sse&wer, 

a.  Appointment, — K  receiver  cannot  be  appointed  tmtil  a  suit  jb  com- 
menced {Anon.  1  Atk,  419),  except  in  cases  of  idiots  and  lunatics  (3b  parts 
Whi^fUldy  %  Atk.  815))  or  where  defendant  designedly  keeps  out  of  the  vij 
to  avoid  senrice  of  tne  process  {Quinn  v.  Gunn^  1  Hogan,  75  ;  San^ford  t. 
Sinclair^  8  Edw.  Oh.  R  898).  He  cannot  be  appointed  without  notice  to  the 
party  interested,  except  under  peculiar  circumstances  (People  y.  Jfbrtan^  1 
Paige,  17;  V&rpicmJif  v.  MereanHle  Ins.  Co,  2  id.  488  ;  San^ford  v.  Bindair^  8 
id.  878 ;  Gibean  v.  MdrUn,  8id,ASl;  Field  v.  SipUy^  20  How.  26 ;  Eemp  t. 
Harding,  4  How.  178 ;  l>orr  v.  Noxon,  6  id.  29 ;  and  see  note  to  section  298); 
nor  before  answer,  unless  in  special  cases  (  West  v.  Swan,  8  Edw.  Oh.  R  420; 
and  see  Vann  v.  Barrett^  2  Bro.  G.  C.  158 ;  Bhodgood  v.  Clark,  4  Paige,  577; 
Oi^)om  V.  Heyer,  2  Paige,  848).  An  order  to  show  cause  why  a  recdver  should 
not  be  appointed,  served  b^ore  the  action  is  commenced,  is  irregular  (Knir 
tenOroth  v.  The  Aitor  Bank,  2  Duer,  682).  After  judgment  for  de&nit  of  an- 
swer, a  receiver  mav  be  moved  for  without  notice  {Austin  v.  Fiaueira,  7  Pai^ 
56 ;  NesmUh  v.  Horned^  11  id.  647).  Upon  a  motion  for  a  receiver  the  ments 
are  not  inquired  into  (2  Barb.  582 ;  4  How.  166).  Such  motion  relates  odIy  to 
the  preservation  of  the  property  in  controversy  (4  Wend.  178;  see  2  Barb. 
588). 

h.  The  pendency  of  a  motion  for  leave  to  amend  or  to  dissolve  an  injTIIl^ 
tion  is  no  objection  to  a  motion  to  appoint  a  receiver  (Barnard  v.  Bariisgy  1 
Barb.  Ch.  R  76).  A  receiver  is  appointed  only  for  the  benefit  of  the  paitiefl, 
and  not  of  strangers  to  the  action  (Howard  v.  iipl^y  10  Paige,  48).  A  party 
applying  for  a  receiver,  pending  the  litigation,  must  show  a  probable  ioternt 
in  the  property,  and  that  it  is  in  danger  of  being  lost  (Ooodyear  v.  BelU,  7 
How.  187 ;  Patten  v.  Acaxss.  Transit  Co.  4  Abb.  285 ;  HamiUan  v.  Aeoest. 
Trans.  Co.  8  Abb.  255 ;  McCarthy  v.  Peahe,  9  Abb.  164). 
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a.  A  reodyer  wonld  not  be  appointed  in  a  creditor's  snit  if  the  remedy  at 
law  bad  not  been  exhausted  (Starr  y.  JScdhbone^  1  Barb.  70). 

h.  The  selection  and  appointment  of  a  receiyer  and  taking  of  secnrilyftom 
him  is  a  proper  matter  for  a  reference  (  Wetter  y.  SMieper,  7  Abb.  92 ;  Jadc9on  y. 
DeFarrMt^  14  How.  82).  Where  it  is  referred  to  a  referee  to  report  a  proper 
peiBon  to  be  appointed  a  receiyer,  an  order  of  appointment  by  the  court  isnec- 
easaiy ;  bnt  where  the  reference  is  to  appoint  a  receiyer  and  take  the  requisite 
secori^,  the  appointment  by  the  referee  needs  no  confirmation  by  the  court  (Ee 
Baffle  Iran  TFbm,  8  Paige,  885) ;  the  appointment  may  be  reyiewed  (id.) 

c.  The  regularity  of  the  am)ointment  of  a  receiyer  cannot  be  questioned 
by  any  third  party  (TV^tfry.  tvf Z^,  88  Barb.  827 ;  vji^wABatterskaUy.Davie^ 
81  Barb.  838;  Angel  y.  Saluibury^  19  How.  48). 

d.  Receiver  appointed,  in  all  cases  of  fraudulent  trusts  (6  N.  Y. 
232) ;  where  fraud  is  shown  and  the  fund  is  in  danger  (Pddmore  y.  Outi- 
nmg,  7  Simons,  485 ;  1  Barb.  Ch.  R.  664;  1  Hopk.  429 ;  8  Johns.  Oh.  48 :  see 
Seubene  y.  Jael^  18  N.  Y.  488) ;  to  preyent  the  remoyal  of  the  subject  ot  the 
action  out  of  the  jurisdiction  of  the  court  (CHbbiiM  y.  Ifainwaring,  9  Simons, 
77;  Tai^fisld  ▼.  Irmne^  2  Rnss.  149 ;  see  5  Law.  Jour.  Rep.  Ch.  79) ;  where  a 
trostee  is  chai^ged  with  yiolating  his  trust  (Boyd  y.  Murray,  8  Johns.  Ch.  48 ; 
see,  howeyer,  Orp?um  Asylum  Soe.  y.  McCartee,  Hopk.  429 ;  Jenkins  y.  Jen* 
huu,  1  Puge,  348) ;  to  preserye  property  of  a  corporation  (Lawrence  y.  Oreen- 
ttiA  Fire  Ine.  Co.  1  Paige,  587) ;  in  a  proceedmg  to  foreclose  a  mechanics^ 
lieii  (We^  y.  Tan  Zandt,  16  Abb.  814,  note) ;  of  an  estate  assigned  for  benefit 
of  creditors,  the  assignee  being  insolyent  (Connah  y.  SedgudM,  1  Barb.  210) ; 
pending  an  appeal  (McMahon  y.  AUen,  14  Abb.  220). 

e.  Receiver  not  appointed,  unless  there  is  strong  probability  the 
court  win  decide  in  fayor  of  the  applicant  and  the  fund  is  m  danser  (8  Abb. 
255) ;  in  an  action  to  stay  waste  (BMneon  y.  Prenoieky  8  £dw.  Cn.  R.  246) ; 
on  the  application  of  one  defendant  against  another  before  trial  (Trumbull 
y.  (Men,  Halst.  Dig.  178) ;  oyer  real  property,  unless  in  extraordinary  cases 
(Wiuie  y.  Oiyrliee,  2  Edw.  Ch.  R  281 ;  Congden  y.  Lee,  8  «(2.  804 ;  Parker  y. 
Moore,  id.  284 ;  Gaimi  y.  Chabert,  id.  812 ;  Ireland  y.  Mchols,  7  Rob.  476 ; 
Hnentd  y.  LarOlard,  id,  251 ;  88  How.  48;  Sogers  y.  IfarshuU,  6  Abb.  N. 
8.  457  ;  see  Receiyer  in  Mortgage  casea,  and  see  Ejectment  in  note  to  §  455, 
pott);  in  guo  tearranto  to  dissolye  a  corporation  (The People  y.  Wash.  lee  Co. 
18  Abb.  882). 

/.  Who  may  he  receiver. — ^An  officer  of  an  insolyent  bank  is  not  to 
be  appointed  its  receiyer  (Att.  Gen.  y.  Bank  of  Columbia,  1  Paige,  511 ;  8 
WenoL  588).  But  on  the  yoluntiuy  dissolution  of  a  bank,  an  officer  or  stock- 
holder may  be  appointed  receiyer  (Be  Eagle  Iron  Works,  8  Paige,  885 ;  8  £dw. 
Ch.  R  885;  Bowery  Bank  ease,  6  Abb.  417;  2  R  8.  4I7).  A  party  to  the  ac- 
tion may  be  appomted  receiyer  (Fenn  y.  BoUes,  7  Abb.  208 ;  Smith  y.  iV.  T. 
Btage  Co.  28  How.  208). 

g.  Where  the  same  property  is  inyolyed  in  two  suits,  it  is  the  practice  to 
arapoint  the  same  person  receiyer  in  both  suits  (HoweU  y.  BipUy  10  Paige,  48 ; 
Oiom  y.  Heyer,  2  id.  842;  Cogger  y.  Howard,  1  Barb.  Ch.  R.  868;  see  4  £.  D. 
Smith,  191). 

h.  Reeehrer  la  an  officer  of  the  court. — ^A  receiyer  is  an  officer 
of  the  court  which  appoints  him  (LoUimer  y.  Lord,  4  £.  D.  Smith,  188) ;  and 
entitled  to  the  instructions  of  the  court  as  to  his  duty  {Be  Van  Allen,  97  Barb. 
225;  Curtis  y.  Leavitt,  1  Abb.  274).  *And  the  court  will  giye  such  directions 
to  a  receiyer,  on  the  application  of  one  not  a  party  to  the  suit,  as  may  be  nec- 
easaiy  to  protect  his  r^^hU  (Vineent  y.  Parker,  7  Paige,  65 ;  see  10  ii.  46 ;  2 
Doer,  6S5). 

i.  When  title  veats  In  receiver. — When  an  order  of  reference  is 
made  for  the  appointment  of  a  receiyer,  and  a  receiyer  is  subsequently  ap- 
pointed, his  title  m  certain  cases  yeets  by  relation  from  the  date  of  the  order 
of  reference  (BuUer  y.  TaOis,  5  Sand.  612 ;  I>eming  y.  If.  T.  MarUe  Co.  12 
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Abb.  66 ;  Clark  y.  Broehoaffy  3  Keyes,  15).  On  the  order  for  the  recdyer  be- 
ing consummated  by  his  giving  secnritv,  the  penonal  estate  and  equitable  in- 
terest of  the  party  of  whom  he  is  receiver,  vests  in  him  without  any  aangn- 
ment,  as  of  the  date  of  the  order  of  his  appointment  (  Wilson  v.  AUeny  6  Bub. 
642 ;  WiUm  y.  WUson,  1  Barb.  Ch.  R.  692 ;  Porter  v.  WiUiam$,  9  N.  T.  142; 
12  How.  107 ;  LoUmer  v.  Lordy  4  K  D.  Smith,  188 ;  Wett  y.  Fraur,  5  Sand. 
664;  ATha/ny  CUy  Bank  y.  Schumacher.  1  Clark,  278,  800;  see  §  298  poil). 
Where  intermediate  the  appointment  of  a  receiver  and  his  filing  security,  the 
property  of  which  he  was  appointed  receiver  was  levied  on  by  tJie  sheriff,  the 
court,  on  motion,  after  the  receiver  had  filed  security,  ordered  a  return  of  the 
property  to  the  receiver  {Steel  y.  Sturgee^  6  Abb.  442 ;  Sutter  v.  TaXUB^  6  Sand. 
612;  see  mch  v.  Dmtrd,  9  Abb.  866;  18  How.  121 ;  Be  N.  Am&r.  Gutta  Ar- 
cha  Co,  17  How.  649). 

a.  A  receiyer  does  not  by  force  of  his  appointment  as  receiver  become  pos- 
sessed of  property  in  a  foreign  State  (Field  v.  J^^,  20  How.  26);  nor  of  real 
property  IChatOauque  Go.  Rh  v.  mdeyy  19  N.  Y.  874). 

D.  DellTerjr  of  propertjr  to  receiver. — ^Wbere  an  order  is  made 
for  the  delivery  of  property  to  a  receiver,  the  demand  of  delivery  most  be 
made  by  the  receiyer  personally,  a  demand  by  the  plaintiff  in  the  action,  his 
attorney  or  the  refaree  appointed  to  see  the  delivery  made  will  not  wanant 
an  attachment  for  disobeying  the  order  to  deliver  (Painton  y.  ZetHeyy  19  How. 
894). 

«.  Taking  propertjr  flrom  receiver* — ^Where  a  receiver  is  in  pos- 
session of  proj^srty  which  is  claimed  by  a  third  person,  the  proper  course  is  to 
apply  by  petition  to  the  court  which  appointed  such  receiver  for  an  order  on 
him  to  deliver  such  pn>perty  to  the  claimant^  an  attempt  to  obtain  poseeenon 
by  suit  against  the  receiver  is  a  contempt  (Rigge  v.  Whitney ,  16  Abb.  890;  see 
Jfbe  v.  Otbson,  7  Paige,  618;  Albany  C&y  Bank  v.  Schermerhorny  9  id,  872;  10 
id,  263;  Parker  v.  Browning^  Bid.  888;  Chautauque  Co.  Banky.  Bidey^  19 N. 
Y.  870). 

d.  Receiver  repretents  creditors. — The  receiyer  represents  the 
creditors  and  tiie  other  persons  interested  (Porter  v.  WiUiamiy  9  N.  T. 
142 ;  Wib(m  v.  AUeUy  6  Barb.  644;  OUlett  v.  Moody,  8  K.  Y.  479;  Talmaige 
v.  Pelly  7  N.  Y.  328;  CurtU  v.  Leavitt,  16  N.  Y.  12;  Brotoer  y.  JKK,  1  Sand. 
629). 

e.  Compenaatlon  to  receiver* — A  receiver  is  entitled  to  conmiifl- 
sions  at  the  rates  prescribed  by  the  revised  statutes;  and  he  is  also  entitled 
to  be  repaid  actual  disbursements  prudently  made  or  incurred  in  the  care  of 
the  trust  property  {Howes  v.  DaviSy  4  Abb.  71).  If  he  acts  as  counsel  in  the 
business  of  the  receivership,  he  is  not  entitled  to  special  remuneration  beyond 
taxable  fees  as  counsel  (Be  JSank  oflftagaroy  6  Paige,  218 ;  Bennett  v.  C^tn, 
8  Sand.  678;  Be  De  Peyster,  4  Sand.  Ch.  R.  611 ;  Gardner  v.  Tyler,  4  Abb. 
N.  S.  468). 

/  Receiver  chargeable  witli  Interest  when  he  mixes  the  trust 
fund  with  his  own,  or  with  other  moneys  held  in  trust,  or  uses  or  loans  the 
money  (Utica  Ins.  Co.  v.  Lynch,  11  Paige,  620). 

g.  Recelver'a  acconnts. — ^A  receiver  is  to  account  to  the  court  onlj 
(Musgroce  v.  Ifash,  8  Edw.  Ch.  R.  172).  A  report  upon  a  receiver's  aocoonts 
need  not  be  confirmed :  and  cannot  be  excepted  to  {Brown  v.  Brown,  2  £dv. 
Ch.  R.  621). 

A.  Order  for  receiver  to  discharge  Uen%.-'{Bulibard  v.  Guild, 
2  Duer,  686 ;  see  JR^  Ingraham,  2  Barb.  Ch.  R  86). 

i.  Wben  receiver  may  sue  or  be  sued. — ^A  receiver  could  not 
bring  ^ectment  without  leave  of  the  court  (1  Yes.  jun.  166 ;  8  Bro.  0. 0. 68; 
16  Wend.  410).  Nor  could  such  an  action  be  brought  against  him  withoot 
leave  of  the  court  (9  Yes.  jun.  836).  Nor  could  he  make  any  payment  (1 1^ 
86 ;  7  Rob.  79).  He  cannot  sue  in  a  foreign  jurisdiction  for  the  property  of  the 
debtor  of  whose  estate  he  is  the  receiyer  (Booth  v.  Clark,  17  How.  U.  S.  Bep. 
822). 
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a.  Commencing  an  action  against  a  receiver  as  sach^  without  leaye  of  the 
court  fint  obtained,  is  a  contempt  {Taylor  v.  BcUdwtny  14  Abb.  166 ;  De 
Groat  Y. «%,  30  Barb.  488 ;  0  Abb.  856 ;  18  How.  121 ;  and  see  Bailey  y. 
Jktereux^  1  Vernon  Ch.  Caa.  269),  and  proceedings  in  the  action  will  be  stayed 
(id.)  Bat  leave  to  sne  a  receiver  is  usually  granted  of  course,  and,  if  neces- 
stiy,  can  be  granted  at  any  stage  of  the  action ;  and  the  irregularity  in  suing 
a  receiver  without  leave  oi  the  court  is  waived  by  an  appearance  in  the  action 
irithoat  objection  (HMeU  v.  Doma,  9  How.  424 ;  see  8  Paige,  889). 

I,  A  receiver  should  apply  for  an  order  for  leave  to  sue  for  a  debt  {Merritt 
V.  Lyon,  16  Wend.  410 ;  Ijmith  v.  Woodruffs  6  Abb.  65).  Having  obtained 
leave,  he  is  bound  to  sue  ( Wii\fleld  v.  Baeon,  24  Barb.  154).  And  if  he  does 
not  obtain  leave,  and  fails  in  the  suit,  he  will  be  personaUy  liable  for  costs 
(PhdpiY,  Cole^  8  Code  Rep.  157 ;  Smithy,  Woodrt^ff\ii  Abb.  65 ;  see,  however, 
BmmdcffY.  Diekinttm,  21  How.  276). 

0,  A  receiver  may  maintain  an  action  to  set  aside  a  fraudulent  assignment 
made  by  a  party  of  whose  estate  he  is  receiver  (Porter  v.  Williams,  9  N.  Y. 
142) ;  and  he  may  interplead  ( Wii\fidd  v.  jBskvm,  24  Barb.  165). 

d.  An  action  against  a  receiver  should  not  be  restrained  on  the  ground 
that  a  former  judffment  has  disposed  of  the  matters  involved  in  the  action; 
bat  the  receiver  should  be  left  to  set  that  up  as  a  defense  (Jay^s  ease,  6  Abb. 
298) ;  nor  should  an  injunction  issue  to  restrain  the  prosecution  of  an  action  by 
a  receiver,  commenced  by  leave  of  the  court ;  the  proper  mode  of  restraining 
him  is  by  application  to  the  court  appointing  him  for  mstructions  ( Wii\fleld  v. 
Boom,  24  Barb.  154). 

«.  A  receiver  appointed  in  another  State  may  sue  in  his  character  as  re- 
ceiver in  this  State  {Etrnk  v.  8t.  John,  29  Barb.  685 ;  and  see  Hayt  v.  TTump- 
«)«,  6  N.  Y.  820). 

/.  Wbat  attorney  the  recelTer  H  to  employ,— A  receiver 
fibonld  not  employ,  to  bring  suit  for  him  as  such  receiver,  adverse  to  any  party 
to  the  action  a  person  who  has  been  employed  for  either  of  the  parties  to  the 
action,  in  which  the  receiver  was  appointed  (Warren  v.  Bprague,  4  Edw.  Ch. 
B.  416;  i2d  Aindey,  1  id.  576 ;  Bay  v.  Macomb,  2  id.  165 ;  PaTUon  v.  Zebley, 
19  How.  894).  If  he  doe&  the  proceedings  may  be  set  aside  for  irregularity ; 
bat  the  irregularity  is  so  lar  waived  by  appearance  without  objection  that  on 
a  motion  afterwarda  made  to  set  aside  the  proceedings,  the  courts  will  not  do 
more  than  stay  the  proceedings  until  another  attorney  is  substituted  (ib,) 
The  rale  is  for  the  boiefit  of  the  parties,  and  a  stranger  sued  by  the  receiver 
camiot  raise  the  objection  (Warren  ▼.  Bprague,  11  Paige,  200 ;  Bmnett  v.  Cha- 
pin,  8  Sand.  675 ;  Ryekman  v.  Parkins,  5  Paige,  548). 

g.  Changing  reeelver. — ^It  is  by  no  means  a  matter  of  course  to 
chwge  a  receiver  upon  his  own  application.  He  must  show  some  reasonable 
caose  why  he  should  be  relieved  (6  Mad.  Ch.  R  266;  Edw.  on  Bee.  547; 
Beers  v.  Ths  Chelsea  Bank,  4  Edw.  Ch.  R  278).  Relationship  to  one  of  the 
parties  is  not  alone  a  ground  for  his  removal  (Wetter  v.  BMeiper,  7  Abb.  92 ; 
6  Abb.  128 ;  see  1  Bland,  427). 

A.  The  employment  bv  a  receiver  of  the  judgment  debtor  to  collect  a  por- 
tion of  the  estate,  is  not  m  itself  ground  for  removing  the  receiver  (Bass  v. 
Bridge,  15  Abb.  150).  On  motion  to  substitute  one  person  for  another  as  re- 
ceiver, the  regularity  of  the  appointment  of  a  receiver  is  not  to  be  considered 
(Faimtt  V.  Talhnadge,  18  Abb.  12).  An  order  revoking  the  appointment  of  a 
receiver  and  appointing  another,  is  not  appealable  (Siney  v.  N,  Y.  Ocnsoh 
Stage  Co.  18  Abb.  485 ;  28  How.  481). 

i.  Discharge  of  receiver • — ^The  discontinuance  of  the  action  is  not 
a  discharge  of  the  receiver,  but  on  its  discontinuance  he  may  apply  for  a  dis- 
charge (Whiteside  Y.Pendergast,  2  Barb.  Ch.  R  471). 

j.  <}ons  against  receiver. — See  note  to  §  817. 

2;.  Receiver  in  mortgage  eases. — Receivers  in  mortgage  cases  are 
iUowed  with  great  caution  (BhotwdL  v.  Smith,  8  Ed.  Ch.  R  688 ;  see  Jenkins 
V.  Hiiman,  5  Paige,  809 ;  Frelingheysen  v.  Colden,  4  Paige,  204 ;  Sea  Ins.  Co.  v. 
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BtMint^  8  Paige,  566 ;  Bmik  qf  OgdeiuHtwrg  y.  Arnold^  5  m2.  88 ;  Aitor  t.  Tuimer, 
2Barb.444;  Warner  y.  Oowmeut^i  JSaar,  1  Barb.  86;  Quirm y. Brittain,  2Edw. 
Ch.  R.  814 ;  Wall  S^eet  Fire  In$.  Go.  y.  Loud,  20  How.  95).  A  receiver  wiU 
not  be  appointed  if  the  yalidlty  of  the  mortgage  is  impeached  {LeakffY, 
Arthur,  1  Hogan,  92;  Darey  v.  Blake,  1  Molloy,  247). 

a.  A  receiver  of  chattel  property  held  by  a  mortgagee  in  poeeeesion,  is  to 
be  directed  only  in  cases  of  pressing  necessity  (Patten  v.  Aeeeeeory  Traneit  Co. 
4  Abb.  285 ;  and  see  Thompeoi^  y.  Van  Veehten,  6  Duer,  618 ;  6  Abb.  458;Bay- 
ard  y.  FeUowi,  28  Barb.  461). 

h.  WLeeelwer  of  parUienhlp. — Upon  a  bill  filed  by  one  of  seyeral 
partners,  to  close  up  a  partnership,  it  ia  a  matter  of  course  to  appoint  a  r&- 
ceiyer  upon  the  application  of  either  partner  (see  Marten  y.  Van  Bthaiek,  4 
Pai^e,  480;  Lou>  y.  Fc^rd,  2  Paige,  810;  Goulding  y.  Bain,  4  Sand.  717; 
Wimewright  y.  Stimpmm,  2  Barb.  879 ;  Dayton  y.  WUhee,  17  How.  510 ;  Jaek- 
eon  Y.  Be  Foreet,  14  How.  81 ;  WiUi4imeon  y.  WUeon,  1  Bland,  428;  MeOradcen 
y.  Ware,  8  Sand.  688 ;  Henn  y.  Waleh,  2  Edw.  Ch.  R  129 ;  BelberU  Adnk  y. 
Law,  4  Sand.  644 ;  BiOon  y.  Bom,  5  How.  86 ;  Innee  y.  Laneing^  7  Paige,  588; 
Bopper  y.  Sehsider,  7  Abb.  N.  8.  66 ;  88  How.  84). 

e.  The  principle  on  which  the  court  interferes  between  partners  by  ap- 
pointing a  receiver  is  merely  with  a  view  to  the  relief  by  winding  up  and 
disposing  of  the  concern,  and  dividing  the  produce,  not  to  carry  it  on 
(  Waten  v.  Taylor,  16  Ves.  10,  829 ;  Goodman  y.  Whiteomb,  1  Jac.  &  W.  669). 
Therefore,  as  a  general  rule,  a  receiver  will  not  be  appointed  of  a  subsiatuig 
and  continuing  partnership,  unless  It  is  evident  a  dissolution  will  be  decree 
(Qarreteon  v.  Weaoer,  8  Edw.  Ch.  R  885  ;  Jaekeon  v.  Be  Foreet,  14  How.  81). 
But,  to  preserve  the  good-will,  the  receiver  may  be  directed  to  carry  on  the 
business  until  a  sale  can  be  effected  (Marten  v.  Van  Behaieky  4  Paige,  479). 
The  court  will  not  continue  the  publication  of  a  political  newspaper  by  a  re- 
ceiver, longer  than  is  absolutely  necessary  to  prevent  a  sacrifice  of  the  pro- 
perty (id,) ;  nor  will  it  continue  to  run  steamboats  for  an  indefinite  tune 
{Crane  v.  Ford,  Hopk.  114). 

d.  There  is  no  ground  for  a  receiver  where  the  partner  applying  to  tiie 
court  has  the  i)ropeity  in  his  ovm  possession,  and  the  other  does  not  oliject 
to  such  possession  (Smith  v.  Lowe,  1  Edw.  Ch.  R  88).  On  a  creditor's  bill 
aj^inst  two  partners,  one  of  whom  has  assumed  the  debt,  the  other  has  a 
right  to  insist  that  the  receivership  shall  be  extended  to  the  co-partnership 
effects,  and  to  the  individual  property  of  the  owner  primarily  liable  (Bmrff 
v.  Henry,  11  Paige,  814).  The  court  will  not  determine  what  is  partnership 
property  (Higgine  v.  Bailey,  7  Rob.  618). 

e.  Where  a  limited  co-partnership  becomes  insolvent,  and  the  members 
thereof  neglect  to  place  their  assets  in  the  hands  of  a  proper  person  to  dis- 
tribute ratably  amon^  the  creditors,  any  creditor  is  entitled  to  have  a  re- 
ceiver appointed  (WhUeright  v.  JSHmpeon,  2  Barb.  879 ;  and  see  Levy  v.  Ley,  6 
Abb.  89;  Laehaise  v.  Marks,  4  E.  D.  Smith,  611;  1  Abb.  218;  Wetter  v. 
BMieper,  6  Abb.  128 ;  7  Abb.  92 ;  and  see  Oeortner  v.  Trustees  of  Cana^ohane, 
2  Barb  625). 

/.  The  righu,  ponrers,  and  dntiet  of  recelven  of  intol- 
vent  or  dissolved  eorporations, — ^The  receiver  of  an  insolvent  cor-, 
poration  represents  both  the  creditors  and  stockholders,  and  may  assert  their 
rights  when  affected  by  the  fhtudulent  or  illegal  acts  of  the  institution  (OiUeti, 
Receiver,  Ac.  v.  Moody,  8  N.  Y.  479;  Tdlmc3ge  y.  PeH,  7  N.  Y.  828;  Brovier 
v.  MU,  1  Sand.  629;  see  Conry  v.  Oray,  4  How.  166;  IMngetan  Y.BlofE 
T.  6  Abb.  888 ;  Sands  v.  Birch,  29  How.  806 ;  Osgood  y.  Laytin,  48  Barb.  Ws, 
Laws  1858,  ch.  814 ;  Laws  1867,  ch.  781).  He  is  yested  with  all  the  rights  of 
action  which  the  company  had  when  he  was  appointed,  and  he  can  sue  for  i 
tort  committed  before  his  appointment  (OiUett  v.  FavrehUd,  4  Denio,  80; 
Brov>er  v.  EUl,  1  Sand.  629).  It  is  his  duty  to  require  the  solvent  stockholders 
to  pay  up  the  balance  due  from  them  on  their  stock  (Pente  v.  Hawley,  1  Barh 
Ch.  R  122 ;  and  see  Nathan  y.  WhiUock,  9  Paige,  162).    He  may  allow  every 
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ckim  against  the  corporation,  which  he  is  satisfied  is  justly  dne  (Attorney 
General  t.  I^fe  dh  Fire  Ins.  Co.  4  Paige,  224).  He  may  discharge  subsisting 
policies,  but  not  reinsure  (Be  Oroton  Ins.  Co.  8  Barb.  Ch.  R.  642).  And  he 
may  apply  for  a  warrant  to  bring  up  for  examination  any  person  who  is  in- 
dehftea  to  the  corporation,  or  who  has  property  belonging  to  it  in  his  custody 
■  {NobU  V.  BaUiday,  1  N.  Y.  880). 

a.  The  provision  of  the  revised  statutes  authorizing  the  receivers  of  insol- 
▼ent  corporations  to  sue  for  and  recover  any  sum  remaining  due  upon  any 
share  of  its  capital  stock,  is  merely  a  cumulative  remedy.  And  the  rule  is 
the  aame,  whether  the  stock  be  held  by  any  original  stockholder  or  by  an 
SHignee  {Mann  v.  CurriSj  2  Barb.  204).  The  deposit  notes  of  a  mutual  in- 
BQTUice  company  are  its  capital,  and  the  receiver  should  collect  them  ( Van 
Buren  v.  Chenango  Mutual  Im.  Co.  12  Barb.  671).  He  may  be  invested  by 
the  court  with  a  general  power  to  compromise  disputed  claims  {Be  CroUm  Ins, 
Co.  8  Barb.  Ch.  K.  642).  There  can  be  no  compromise  without  his  consent 
(Atfy  GenH  v.  Life  db  FHre  Ins.  Co.  4  Paige,  224).  He  may,  under  the  di- 
rection of  the  court,  continue  a  suit  commenced  by  the  insolvent  company  in 
its  own  name  {TaJmadge  v.  Pell,  9  Paige,  410). 

h.  A  receiver  appointed  under  the  41st  section  of  the  revised  statutes  (2  R. 
S.  464),  is  abeolutdy  vested  with  all  the  property  and  effects  of  the  corpora- 
tion, and  has  full  power  to  sell  and  dispose  of  the  same,  and  to  settle  its  affairs 
(Verjlank  v.  Mercantile  Ins.  Co.  2  Paige,  448).  But  a  receiver  appointed  on 
the  application  of  a  judgment  creditor  under  the  86th  section  (2  K.  S.  468),  is 
a  mere  common-law  receiver,  and  has  no  authority  except  what  is  conferred 
npoD  him  by  tiie  order  of  the  court  (i^.  /  Mann  v.  Pentz^  8  N.  Y.  416 ;  Be 
Globelns,  (7^.  6  Paige,  102 ;  Iktmbman y.  Empire  MiU,  12 Bsib.  Ui;  Be  Van 
Allen,  87  Barb.  226 ;  Bangs  v.  DueHf\/Uld,  18  K.  Y.  692). 

e.  A  receiver  appointed  in  proceedings  under  Laws  of  1868,  ch.  466,  to 
dose  the  business  of  a  fire  insurance  company,  should  give  security  (Be  Me- 
(shmM  Fire  Ins.  Co.  6  Abb.  444). 

d  A  receiver  of  an  insolvent  mutual  insurance  company  is  entitled  to  his 
oonunisBion  on  tiie  whole  amount  of  the  premium  notes  (Van  Buren  v. 
Chenango  Mut.  Ins.  Go.  12  Barb.  671). 

e.  A  receiver  of  the  effects  of  an  insolvent  corporation  of  another  State, 
appointed  under  the  laws  of  such  State,  mav  dispose  of  property  of  such  cor- 
poration situate  within  this  State,  and  of  debts  due  such  corporation  from 
residents  of  this  State  (MoytT.  Thompson,  6  N.  Y.  820). 

/.  See  laws  of  1862,  ch.  71,  amended  laws,  1860,  ch.  408,  to  facilitate  the 
orilectimi  of  debts  against  corporations  (Be  Campbell,  18  How.  481). 

g.  Receiver  in  action  against  manufacturing  corporation.  (6^aZtcay  v.  U.  8. 
Steam  Bvgar  B^ing  Co.  18  Abb  211 ;  86  Barb.  266]. 

A.  As  to  receiven  in  actions  in  the  nature  of  creditors*  bills  and  in  proceed- 
ings supplementary  to  the  execution,  see  supplementary  proceedings,  post ;  and 
see  Lent  v.  McQueen,  16  How.  818 ;  Bigney  v.  TaUmadge,  19  Abb.  16. 

i  Order  to  pay  amonnt  admitted  to  be  dne,— The  reported 
decisions  on  this  subject  do  not  apply  to  the  present  wording  of  the  section. 
Since  the  last  paraonph  of  this  section  was  amended  so  as  to  read  ^*  enforces 
a  judgment  or  provisional  remedy,"  instead  of  ^*  enforces  a  provisional  remedy," 
no  decisions  have  been  reported  As  the  section  formerly  read  the  order 
could  be  enforced  only  by  attachment,  as  for  a  contempt,  ,and  the  court  would 
order  payment  only  under  special  circumstances.  Now  the  practice  is  to 
order  payment  in  almost  every  case  of  an  admission  of  a  part  of  the  "  claim  to 
be  just" 

j.  Appeal  flrom  order. — An  order  directing  the  defendant  to  pav  the 
imoont  admitted  due  by  the  answer,  is  an  appealable  order  (Merritt  v.  TMrnp- 
«m,  1  Abb.  228;  8  E.  D.  Smith,  600 ;  10  How.  428). 
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TITLE  Vin. 

Of  the  trial  and  Judgment  in  OvoU  Actions. 
Chaptbb  L  Judomeztt  ufoh  failxtbb  to  answxs. 

11.    ISBUBB  Ain>  THB  HODE  OF  TBIAL. 

in.  Trial  by  jtjbt. 

IV.   TkIAL  BT  THB  00T3BT. 
y.   TbIAL  BT  BEFBBBB8. 

VL  The  maknbb  of  ektebino  jxtdgheht. 

Chapter  I. 

Judgment  t^on  failure  to  omswer. 

Section  245.  Judgment  defined. 

246.  Judgment  on  ikilure  of  defendant  to  anBwer,  or  for  excess 

over  counter-claim. 

247.  Judgment  on  Myoloua  demurrer,  answer,  or  replj. 

§  345.  Judgm^entj  what. 

A  jadgment  is  the  final  determination  of  tlie  rights  of  the 
parties  in  the  action. 

a,  Jadfi^meiit. — A  discontinuance  is  a  *'  final  determination'*  of  tbe 
rights  of  tbe  parties  in  the  action  {Crockett  y.  BmUh^  14  Abb.  62),  and  so  an 
order  after  trial  that  a  fhnd  be  paid  into  court  to  await  a  further  order  (G^ 
T.  Cooh^  24  How.  482).  An  oraer  of  the  county  court  dismissing  an  appeal 
from  a  justice^s  judgment  is  a  judgment  {Pearton  y.  Lov^oy^  58  Barb.  407); 
a  judgment  for  sale  m  an  action  of  foreclosure  is  a  final  judgment  {Morru  t. 
Morange,  38  N.  T.  172). 

l,  A  determination  on  a  motion  under  {  247  is  a  judgment  {Bobeiity^ 
Morrison,  7  How.  896 ;  see  however  note  to  subd.  4  of  §  807,  post).  Ar  to 
what  is  a  judgment,  and  tiie  distinction  between  a  judgment  and  an  order, 
see  note  to  §  400,  post, 

§  346.  (Am*d  1849, 1861, 1868.)  Judgm^ent  on  failure  of  de- 
fendant to  answer  ;  or  for  eoaoess  over  ooimter-daim. 

Judgment  may  be  had  if  the  defendant  fail  to  answer  tbe 
complaint,  as  follows : 

1,  In  any  action  arising  on  contract  for  the  recovery  of  money 
only,  the  plaintiff  may  file  with  the  clerk  proof  of  personal  service 
of  the  summons  and  complaint,  on  one  or  more  of  the  defendants, 
or  of  the  sammons  according  to  the  provisions  of  section  130,  and 
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that  no  answer  has  been  received.  The  clerk  shall  thereupon 
enter  judgment  for  the  amount  mentioned  in  the  summons, 
agaiDst  the  defendant  or  defendants,  or  against  one  or  more  of 
sevend  defendants,  in  the  cases  provided  for  in  section  186.  But 
if  the  complaint  be  not  sworn  to,  and  such  action  is  on  an  instru- 
ment for  the  payment  of  money  only,  the.  clerk,  on  its  production 
to  him,  shall  assess  the  amount  due  to  the  plaintiff  thereon  ;  and 
in  other  cases  shall  ascertain  the  amount  which  the  plaintiff  is 
entitled  to  recover  in  such  action,  from  his  examination  under 
oath,  or  other  proof^  and  enter  the  judgment  for  the  amount  so 
afisesBed  or  ascertained.  In  case  the  defendant  give  notice  of  ap- 
pearance in  the  action,  he  shall  be  entitled  to  five  days'  notice  of 
the  time  and  place  of  such  assessment. 

Where  the  defendant  by  his  answer  in  any  such  action  shall 
not  deny  the  plaintiff 's  claim,  but  shall  set  up  a  counter-claim 
amoDnting  to  lees  than  the  plaintiff's  claim,  judgment  may  be 
had  by  the  plaintiff  for  the  excess  of  said  claim  over  the  said 
counter-claim,  in  like  manner  in  any  such  action,  upon  the  plain- 
tiff's filing  with  the  clerk  of  the  court  a  statement  admitting  such 
counter-claim,  which  statement  shall  be  annexed  to  and  be  a  part 
of  the  judgment-roll. 

2.  In  other  actions  the  plaintiff  may,  upon  the  like  proof  ap- 
ply to  the  court  after  the  expiration  of  the  time  for  answering,  for 
the  relief  demanded  in  the  complaint.  If  the  taking  of  an  ac- 
count or  the  proof  of  any  fact  be  necessary  to  enable  the  court  to 
give  judgment,  or  to  carry  the  judgment  into  effect  the  court  may 
take  the  account  or  hear  the  proof,  or  may,  in  its  discretion,  order 
a  reference  for  that  purpose.  And  where  the  action  is  for  the  re- 
covery of  money  only,  or  of  specific  real  or  personal  property  with 
damages  for  the  withholding  thereof,  the  court  may  order  the  dam- 
ages to  be  assessed  by  a  jury,  or,  if  the  examination  of  a  long 
account  be  involved,  by  a  reference  as  above  provided.  If  the  de- 
fendant give  notice  of  appearance  in  the  action  before  the  expira- 
tion of  the  time  for  answering,  he  shall  be  entitled  to  eight  days' 
notice  of  the  time  and  place  of  application  to  the  court  for  the  re- 
lief demanded  by  the  complaint. 

3.  In  actions  where  the  service  of  the  summons  was  by  publi- 
cation, the  plaintiff  may  in  like  manner  apply  for  judgment,  and 
the  court  must  thereupon  require  proof  to  be  made  of  the  demand 
mentioned  in  the  complaint,  and  if  the  defendant  be  not  a  resi- 
dent of  the  State,  must  require  the  plaintiff  or  his  agent  to  be  ex- 
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amined  on  oath  respecting  any  payments  that  have  been  made  to 
the  plaintiff,  or  to  any  one  for  his  use,  on  account  of  such  demand, 
and  may  render  judgment  for  the  amount  which  he  is  entitled  to 
recover.  Before  rendering  judgment,  the  court  may,  in  its  discre- 
tion, require  the  plaintiff  to  cause  to  be  filed  satisfactory  security, 
to  abide  the  order  of  the  court  touching  the  restitution  of  any  es- 
tate or  effects  which  may  be  directed  by  such  judgment  to  be 
transferred  or  delivered,  or  the  restitution  of  any  money  that  may 
be  collected  under,  or  by  virtue  of  such  judgment,  in  case  the  de- 
fendant or  his  representatives  shall  apply  and  be  admitted  to  de- 
fend the  action,  and  shall  succeed  in  such  defense, 

a.  As  to  judgment  for  want  of  an  answer  after  service  by  publication,  see 
Rule  25 ;  in  action  for  foreclosure,  see  Rule  71 ;  for  a  divorce,  Rule  86;  for 
partition,  see  section  448,  post;  in  gectment,  section  455,  potL 

I,  JadgmenC — The  plaintiff  cannot  take  judgment  if  a  demurrer  lias 
been  served  {Broadhead  v.  Broadhead,  4  How.  808).  But  if  the  defendant  has 
demurred  and  the  demurrer  has  been  overruled,  or  there  is  a  direction  for 
judgment  under  section  247 ;  there  is  in  that  case  a  failure  to  answer ;  and  l^e 
like  proceedings  may  be  had  as  where  neither  answer  nor  demurrer  is  put  in 
(King  v.  Stafford,  6  How.  80 ;  Aymar  v.  OJuue,  1  Code  Rep.  K  S.  141 ;  Saitnt 
V.  Kip,  2  Abb.  882;  12  How.  842;  5  Duer,  646;  Boffnung  v.  Oro^  18  Abh 
14;  142). 

6.  n'oof  of  no  ansirer. — Proof  of  no  answer  is  usually  but  not  nee- 
essarily  by  affidavit  (PhiUipi  v.  PrewoU,  9  How.  480).  Where  the  proof  is  by 
affidavit,  the  i^davit  should  state  that  neither  answer  nor  demurrer  has  been 
received.  The  affidavit  should  be  sworn,  at  or  about  the  time  of  the  npplica- 
tion  for  judgment  (Brian  v.  (%M0y,  2  Abb.  416).  Where  two  defendtnti 
were  sued  on  a  joint  liability,  and  one  answered  and  the  other  made  default, 
on  the  trial  the  plaintiff  took  judgment  against  both  defendants — held,  that 
he  was  regular,  and  that  in  such  a  case  no  affidavit  of  no  answer  having  been 
received  was  necessary  (CatUn  v  Billings,  18  How.  611;  8.  C.  4  Abb.  248; 
and  see  Sluyter  v.  Bmith,  2  Bosw.  678).  Thus,  in  an  action  against  the  maker 
and  indorsers  of  a  promissory  note,  the  indoraers  (Fowler  &  Billings)  bdng 
partners,  and  the  indorsement  bein^  in  their  filrm^s  name,  all  the  d^enda&tt 
were  served  with  the  summons.  BiUings  did  not  defend ;  the  other  defend- 
ants answered  and  defended  separately.  The  cause  was  brought  to  trial  on 
the  issues  raised  by  the  defendants  who  answered.  On  the  tnai  there  was  a 
verdict  for  the  plaintiff^  and  tlie  jury  then  and  there  assessed  the  damages 
a^inst  Billings.  Judgment  was  entered  ajgainst  all  the  defendants,  and 
without  any  ufidavit  mat  the  defendant  Billings  had  not  answered.  Subse- 
quently Billings  moved  to  set  aside  the  judgment  for  irregularity,  on  the 
ground  that  the  judgment- roll  contained  no  affidavit  of  no  answer  having 
been  received  from  hun.  Motion  was  denied,  it  being  held  that  in  audi  a  case 
no  such  affidavit  was  necessary.  It  was  further  held,  that  if  such  an  affidavit 
was  in  fact  necessary,  the  plaintiff  might  be  permitted  to  supply  the  defect; 
(and  see  Ford  v.  Damd,  1  Bosw.  670 ;  Jones  v.  U.  8,  Slats  Oo,  16  How.  129). 

^.  If  a  judgment  is  entered  without  an  affidavit  of  no  answer  having  been 
received,  it  is  an  irregularity  in  a  matter  of  practice  only,  and  furnishes  no 
ground  for  an  a]pp^  from  the  judgment  (Catlin  v.  Biuings^  16  N.T.  62i). 
The  proof  of  service  should  be  inserted  in  the  judgment-roll  (Maepmbsr  v. 
Mayor  of  K  T.  17  Abb.  86). 

e.  Judgment  for  want  of  an  answer  based  on  a  service  of  the  summons  on 
an  elector  on  an  election  day,  is  irregular  (Bierce  v.  Smith,  2  Abb.  411).   A 
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mere  iiregularit^  in  the  service  of  fhe  summons,  as  that  it  was  served  by  a 
party  to  Uie  action  does  not  render  the  judgment  irregular  (Huntsr  y.  Lester^ 
10  Abb,  260;  and  see  CMm  y.  Byan^  82  Barb.  647 ;  and  in  note  to  §  138). 
The  plaintifF  cannot,  where  an  answer  had  been  served  in  due  time,  disre- 
gard it  and  enter  judgment  as  for  want  of  an  answer  {Boss  v.  Longmuir^  15 
Abb.  826).  Where  a  default  is  regular  it  is  not  to  be  set  aside  merely  because 
snbaequent  proceedings  are  irregular  ( Grisioold  v.  Stougkton^  1  Cai.  6).  Where 
by  reason  of  the  summons  not  having  been  served  the  court  never  acquired 
jurisdiction  of  the  action,  it  will  set  aside  the  judgment  at  any  time  afEer  its 
entiy.  The  application  to  set  it  aside  need  not  be  made  withm  a  year  after 
the  entry  (Haukt  y.  mghters,  18  How.  48). 

0.  Jadgment  aipalnst  one  of  aeveral  defendanti. — ^*  The  right 
to  take  judgment  against  one  defendant  on  default,  before  the  other  has 
angwered  or  made  default,  only  applies  to  cases  where  a  seyeral  judgment  is 
proper,  and  cannot  authorize  a  judgment  against  both  defendants,  even  so  far 
as  to  ajfect  only  partnership  property."  And  in  an  action  on  contract  against 
defeodante  jointly  liable,  no  judgment  can  regularly  be  entered  until  the  time 
to  answer,  of  all  the  defendants  served,  has  expired  (Jacques  y.  OreerwDood^  1 
Abb.  280) ;  if  one  of  two  defendants  jointily  liable  answer,  and  one  does  not, 
the  plaiDtiisr  cannot  take  judgment  against  the  defendant  who  does  not  an- 
swer nntU  the  issue  raised  by  the  defendant  who  does  answer  is  disposed  of 
{CaOm  V.  LaUot^  4  Abb.  248 ;  8.  C.  18  How.  611 ;  8lu^^  v.  Bnath^  2  Bosw. 
678). 

&  Order  for  Jadgment.— A  judgment,  except  in  the  cases  specified, 

cannot  be  entered  without  the  order  of  the  court  {Beach  y.  Shmo.,  4  Barb.  288). 

^  6.  DeaUi  of  defendant. — ^Where  a  defendant  dies  after  being  served 

with  process,  and  before  his  time  to  answer  expires,  the  plaintiff  cannot  enter 

jndffment  in  the  action  {Borsdorff^v.  Dofftony  17  Abo.  86  mte). 

2L  Wliere  applieatlon  for  Judgment  Is  to  be  made. — The  ap- 
idicatum  for  jndcment,  in  actions  within  the  second  subdivision  of  this  sec- 
tion, most  be  made  at  special  term  {Byan  v.  McCanneUy  1  Sand.  709 ;  Aymar 
T.  CkasSy  12  Barb.  801).  And  see  supreme  court  rule,  24.  In  the  superior 
ooQZt,  an4ippIication  for  judgment  may  be  made  at  chambers  {Porter  y.  Lent^ 
SAbb.  116;  4Duer,  671). 

e.  When  notice  of  the  application  must  be  gl¥en.~In  all  ac- 
tions on  contract  to  recover  money  only  (except  actions  on  an  instrument  for 
the  payment  of  money  only)2  where  the  complaint  is  not  yerified,  the  clerk  is 
to  ascertain  by  the  examination  of  the  plaintiff^  under  oath,  or  by  other  proo^ 
the  amount  which  the  plaintiff  is  entitled  to  recoyer  {Oooi  v.  Pomeroy^  10 
How.  108).  And  if  the  defendant  has  given  notice  of  appearance,  five  days' 
notice  of  such  ascertainment  is  indispensable  {ib.)  Where,  in  an  action  on  a 
promissory  note,  the  complaint  purported  to  be  yerified,  but  in  fact  was  not 
Tczifled,  what  purported  to  be  a  yeiification  being  a  nullity^  the  defendant 
ipave  notice  of  appearance,  but  did  not  answer,  the  plaintiff  without  any  no- 
tice to  the  defendant,  entered  up  his  judgment,  it  was  held  that  the  judgment 
was  iiregnlar,  and  that  notice  should  have  been  given  to  the  defendant  (  Van 
H^rn  V.  MarUgameryy  6  How.  288).  Where,  cf/ter  the  time  for  answering  had 
expired,  the  defendant  served  notice  of  appearance,  and  the  plaintiff  on  the 
nme  day,  bat  after  the  receipt  of  such  notice  entered  judgment,  it  was  held 
ngnlar,  and  that  he  was  not,  under  the  circumstances,  lx>und  to  delay  the 
®try  of  judgment  for  the  purpose  of  giving  notice  of  assessment  of  damages 
{WMte  V.  Featherstonhaughy  7  How.  867 ;  but  see  ANwtt  y.  Smithy  8  How.  468). 
In  an  action  on  contract  to  recover  money  only,  and  the  complaint  yerified, 
the  defendant  gave  notice  of  appearance,  but  did  not  answer ;  and  at  the  ex- 
ptmtion  of  the  time  to  answer,  the  plaintiff  took  judgment  without  any  no- 
tice to  the  defendant  It  was  held,  that  he  was  regular,  and  that  the  defend- 
•nt  was  not  entitled  to  any  notice ;  that  in  such  a  case  there  was  no  assessment 
(Dk  V.  PalmeTy  5  How.  288 ;  SotUhtDorth  v.  OuHiSy  6  ib.  271}. 

/.  In  an  action  for  an  assault,  the  defendant  gave  notice  of  appearance, 
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but  did  not  answer.  Therdupon  the  plaintiff,  without  notice  to  the  defend- 
ant, applied  for  and  obtainea  an  order  to  have  his  damages  assessed  b?  a 
jnry, — ^held  that  he  was  irre^nlar  in  applying  without  notice,  and  the  order 
was  on  motion  set  aside  (SaUtu  y.  Kip,  2  Abb.  882 ;  12  How.  842).  In  an  ac- 
tion against  a  conmion  canier  for  loss  of  goods,  where  the  defendant  ap- 
peared bat  did  not  answer  in  due  time,  and  the  plaintiff  took  judgment 
without  any  notice  to  the  defendant,  the  court  set  aside  such  judgment  as  ir- 
regular {Clir  Y.  MaUory^  1  Code  Rep.  126 ;  F^fnn  y.  Huddon  R,  KCo,^  How. 
808). 

a.  Where  a  defendant  demurs  to  the  complaint,  it  is  an  appearance,  and 
although  such  a  demurrer  be  set  aside  or  held  to  be  Myoloiu,  toe  defendant 
is  neyertheless  entitled  to  notice  of  the  assessment  of  damages  or  of  the  amount 
due  the  plaintiff,  in  like  manner  as  if  he  had  giyen  a  simple  notice  of  ap- 
pearance {King  y.  Stafford^  5  How.  80 ;  Affmer  y.  Chaae^  1  Code  Rep.  N.  & 
141 ;  BaUu»  y  Kipp,  2  Abb.  882 ;  12  How.  842 ;  5  Duer,  646). 

5.  In  an  action  on  an  undertaking  of  bail,  the  summons  was  in  the  form 
prescribed  by  subd.  2,  of  sect  129.  Defendant  in  effect  appeared.  The  plain- 
tiff assessed  his  damages  without  notice, — ^held  he  was  irregular  {Kduy  t. 
Cawrt^  6  Abb.  886,  note ;  16  How.  92). 

c  Proof  of  plaintiir's  demand,  mrtaeii  neeesiarir  luid  how 
taken. — In  actions  arising  on  contract  for  the  recoyery  of  money  only  (and 
as  to  what  actions  are  withm  that  description,  see  note  to  section  129,  atiU) ; 
(1)  if  the  complaint  he  verified,  the  clerk  enters  judgment  without  more ;  (3) 
if  the  complaint  be  Twt  eerified,  in  an  action  on  an  instrument  for  payment 
of  money  only,  the  clerk,  on  its  produeUon  to  hirn^  assesses  the  amount  due 
thereon ;  (8)  in  other  cases  of  aetione  arieing  on  eontrttet  for  the  payment  iff 
'numey  only,  the  clerk  ascertains  the  amount  the  plaintiff  is  entitled  to  recoyer 
from  the  examination  of  the  plaintiff  under  oath  on  other  proof  (ffttrd  y.  Xmv- 
enworih^  1  Code  Rep.  N.  B.  279).  In  such  a  case  it  is  not  essential  to  the 
regularity  of  the  judgment,  that  the  jud|?ment-roll  should  show  on  its  &ce 
what  was  the  proof  before  the  clerk,  or  if  the  action  was  on  a  note  and  the 
complaint  was  not  yerified ;  that  the  note  was  produced  to  him,  and  that  he 
assessed  the  amount  due  to  the  plaintiff  thereon,  as  the  clerk  in  such  caaei 
must  enter  the  judgment  for  the  amount  he  has  assessed,  the  judgment-roU 
is  eyidence  that  he  did  his  duty  in  respect  to  assessing  the  amount  due  (Am, 
Exchange  Banky,  Smith,  9  A.\)h,  1),  and  (4)  in  other  actions,  t.  e.  actions  other 
than  "  actions  arising  on  contract  for  the  recoyery  of  money  only,"  the  cbmt 
may  either  take  the  proof,  order  a  reference  or  an  assessment  by  a  jury.  If  in 
this  class  of  cases  a  reference  is  ordered,  a  report  must  be  made  and  filed  as 
part  of  the  judgment-roll  {American  EsMhange  B^h.  y.  Smithy  6  Abb.  1). 

d.  Where  a  reference  is  ordered,  the  reference  must  be  had  in  the  conntj 
named  in  the  complaint  as  the  place  of  trial  {Brtuh  y.  MuUany^  12  Abb.  844). 

e.  In  an  action  for  dama^  for  non-performance  of  a  contract  to  sell  real 
estate,  no  special  damage  beins  allied,  there  was  no  answer,  and  plaintiff  ob- 
tained an  inquisition  to  haye  liis  d!ami^ges  assessed  by  a  sh^iff's  jury,— held 
irregular,  and  the  inquisition  was  set  aside.  The  damages  could  be  assessed 
by  the  clerk  {Bournes  y.  Logwn^  Superior  Court,  FeVy,  16^7 ;  and  see  CWm  t. 
Drem,  8  Duer,  662). 

/  In  an  action  affainst  a  common  carrier  to  recoyer  damages  for  the  loss 
of  goods  deliyered  nim  to  carry  (the  summons  followed  the  first  subdiyision 
of  section  129),  the  defendant  not  haying  appeared  or  put  in  an  answer,  the 
plaintiff  took  an  order  for  a  reference  to  estimate  his  dama^^  On  motion  to 
set  aside  such  order,  it  was  held  irregular,  and  that  the  plamtiff  ought  to  have 
had  his  damages  assessed  by  a  jury  (iT^no^ft  y.  HoweH,  8  How.  848). 

g.  Where  me  summons  was  for  relief,  and  the  complaint  prayed  lor  an  ac- 
counting and  for  judgment  for  the  balance  ascertained  to  be  due,  and  stated 
the  plaintiff's  belief  that  such  balance  was  at  least  $550 ;  the  defendant  not 
haymg  answered,  on  plaintiff's  application  for  judgment  for  the  sum  of  $650, 
it  was  held  that  he  was  not  entitied  to  judgment  for  that  sum,  but  only  to  a 
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refereoce  to  take  the  account  mentioned  in  the  complaint  (Porter  v.  Lent,  2 
Abh.  115 ;  4  Dner,  671). 

0.  Id  an  action  for  ihe  lecoyery  of  specific  personal  property,  with  dam- 
ages for  its  detention,  if  the  defendant  does  not  answer,  the  regolar  course  is 
to  direct  an  aaseesment  by  the  sheriff's  jury.  But  if  the  plaintiff  wiU  waive 
all  damages  for  the  detention,  he  may  have  judsment  for  tne  recoveiy  of  the 

Certy  without  any  reference  or  assessment  {Horn  t.  Doody^  2  Abb.  92 ;  4 
;  670).  The  court  may  take  the  proofs  without  a  jury  (2  Abb.  188  n.)  In 
an  ac^on  for  infiingement  of  a  trade  mark,  the  damages  on  a  judgment  for 
want  of  an  answer  cannot  be  assessed  by  a  sheriff's  jury,  but  by  the  court  or  a 
referee  (Ouilhon  y.  Idndo^  0  Bosw.  605). 

ft.  In  actions  of  tort,  as  for  assault,  &c.,  the  plaintiff  on  proof  of  service 
of  sommons,  and  that  no  answer  has  been  received,  and  if  the  defendant  has 
appeared  on  notice  to  him,  should  apply  for  an  order  to  assess  damages  by  a 
flheriff's  jury,  not  by  a  referee  {^^enards  v.  Sweteer,  8  How.  418:  Dutch  Be- 
formed  Church  of  Oammharie  v.  Wood,  8  Barb.  421 ;  Btardey  v.  Andereon,  id, 
58;  SdUmy,  Sipp,  2  Abb.  882;  5  Duer,  646;  12  How.  842;  Boyce  v.  Com- 
9iock^  1  Ck>de  Rep.  N.  S.  290).  In  which  case  a  writ  of  inquiry  issues  to  the 
ahetiff  to  assess  the  damn^ ;  but  in  cases  of  difficulty  and  importance  the 
oonrt,  on  a  proper  affidavit,  showing  grounds  therefor,  may  order  the  writ  of 
ioqmiy  to  be  executed  before  a  judge,  m  which  event  the  judge  acts  as  assist- 
ant to  the  sheriff  (2  Johns.  71).  In  IHllaye  v.  Hart  (8  Abb.  894 ;  and  see  Hays 
T.  Berryman,  6  Bosw.  679),  an  action  for  an  assault,  the  plaintiff  asked  to  have 
^e  assessment  before  a  judse,  on  the  ground  that  he  could  not  challenge  the 
JmoTB  if  the  inquisition  was  oefore  the  sheriffl  The  motion  was  grante<L  See 
15  Johns.  177.  In  Ocunecm  v.  Bryant^  (6  Duer,  668 ;  4  Abb.  402),  an  action  for 
libel,  the  superior  court  said  that  on  its  being  shown  that  difficidt  questions  of 
law  might  arise,  it  might  order  the  assessment  to  take  place  before  a  judge. 
Order  refused  {George  v.  Fisk,  8  Rob.  710). 

e,  A  commission  may  issue  to  take  the  testimony  of  a  witness  on  an  assess- 
ment of  dama^    Laws  1862,  ch.  875,  p.  628. 

d.  Like  notice  of  the  assessment  of  damages  by  a  jury,  on  a  writ  of  inquiry, 
is  necessary,  as  is  required  on  an  assessment  by  the  clerk  where  the  defendant 
has  appeared  in  the  action  (Kelseyr,  Covert,  15  How.  92;  6  Abb.  886,  note). 
Notice  of  executing  a  writ  of  inquiry  at  a  certain  day,  *'  provided  an  interlo- 
cutory judgment  shall  have  then  been  obtained  in  the  cause,"  is  good  (Oothimt 
V.  Booth,  12  Johns.  151 ;  and  see  Anon,  4  Sand.  698). 

e.  The  same  proceedings  may  be  had  under  the  code  on  assessing  damages 
on  a  default  to  answer,  as  were  allowed  under  the  old  practice  on  ezecutinff  a 
writ  of  inquiry.  A  defendant  may  call  witnesses  and  prove  any  matter  which 
poperly  goes  to  mitigate  damages.  He  may,  of  course,  prove  all  the  facts  re- 
btmg  to,  and  any  immediate  provocation  which,  in  the  judgment  of  law, 
tends  to  mitigate  damages  (Saltue  v.  Kipp,  2  Abb.  888 ;  12  How.  842 ;  War- 
Mr  V.  JSenny,  9  id  828 ;  Lane  v.  OUbert,  9  How.  160  ;  Oilhert  v  Boundi,  14 
id,  47).    But  he  cannot  prove  a  partial  defense  (Ibrd  v.  JDamd,  1  Bosw.  670). 

/.  The  verdict  on  a  writ  of  inquiry  will  not  be  set  aside  for  irregularities  in 
flommoning  the  jury,  and  as  to  which  no  objection  was  taken  on  the  assess- 
ment, nor  because  the  coniplaint  was  read  to  the  jury  (Jenningi  v.  Aeten,  5 
Dner,  695 ;  8  Abb.  878).  On  moving  tq  set  aside  such  a  verdict  for  excessive 
damages,  the  evidence  must  be  disclosed  on  the  moving  papers  (id.) 

NoU  to  mMwition  8.    {Bee  Bute  25). 

^.  Alter  pnbltcation. — ^Where  the  service  of  the  summons  is  by  pub- 
fication,  the  judgment  cannot  be  regularly  entered  except  by  the  special  order 
of  the  court,  and  upon  due  proof  ofthe  service  of  the  summons,  in  conformity 
with  the  order  for  publication.  And  the  fact  of  such  conformity  should  appear 
on  the  fiice  of  the  record,  or  the  judgment  will  be  void  (HaUett  v.  Bighters,  13 
How.  43;  see  Chapman  v.  Lemony  11  How.  289;  DoumerT,  MeUen,  50  Barb. 


360  OFENINa  JUDGMENT.  [§  246. 

flk  ResUtaUou. — ^The  restitution  to  which  a  party  is  entitled  upon  th« 
reyeisal  of  an  erroneoiu  judgment,  is  not  restitution  to  eyeiything  he  has  lost 
thereby ;  he  recoyers  what  is  still  in  possession  of  his  adyenary,  but  not 
eyerything  else.  For  instance,  land  sold  under  execution  issued  on  the  judg- 
ment, and  bought  by  a  third  party,  does  not  reyert  to  the  original  owner  on 
the  reyersal  of  the  judgment  {Lot>ett  y.  German  Bf.  OK  12  Baib,  88). 
Where  money  has  been  collect^  on  a  judgment  which  is  subseouently  n- 
yersed,  such  money  may  be  recoyered  by  action :  the  remedy  by  order  for  res- 
titution is  merely  oumulatiye  {LoU  y.  Sum^y  29  Barb.  87 ;  see  $f  380, 860, 

0.  Jadfi^ment  for  amoant  admitted* — ^Where  Ihe  plaantiff*B  dum 
is  admitted  by  the  answer,  and  defendant  sets  up  a  oounter-daim  of  less  than 
the  sum  claimed  by  the  plaintiff,  the  plaintiff  may  enter  judgment  for  the 
balance  without  any  assessment  by  the  clerk  {Bclbbim  y.  Wa^on^  22  How. 


0.  Openlnir  Jadgment  Ibr  delliatt  of  aasmrer.^-If  a  defendant 
omit  to  answer  within  the  time  prescribed,  the  court  has  power  to  let  him  in 
to  make  a  defense  {Lffnde y.  Verityy  1  Code  Rep.  97;  8Mutat  y.  Dawna^ id, 
120;  Clark  y.  Lyon^  2  Hilton,  91 ;  Allen  y.  Aektey^  4  How.  S) ;  before  judg- 
ment is  entered  {MeOtUn  y.  Com,  9  Abb.  160) ;  or  if  judgment  has  been  en- 
tered it  will  set  aside  the  judgment  and  let  him  in  to  defend,  and  without  ref- 
erence to  his  remedy  Mainst  his  attorney.  As  where  an  attorney  appean 
without  authority  or  su&rs  judgment  by  naud  or  neglect  {EUworth  y.  (fonp- 
&eZ2,  81  Barb.  184;  Sharv  y.  Mayor  of  K  T.  81  Barb.  578 ;  20  How.  489;  see, 
howeyer,  Bogardu$  y.  Livinffdon,  2  Hilton,  286).  The  indulgence  is  usually 
on  terms,  sometimes  paying  costs  and  undertaking  not  to  set  up  a  defense  oi 
the  statute  of  limitation  (Auen  y.  Aekley^  mipra;  mnooi  y.  SB^yt^  11  How.  454; 
OUnton  y.  JSddy,  54  Barb.  54;  I^ariih  y.  Oorliei,  1  Daly,  274) ;  or  usury  {TotU 
y.  Cooh^  16  How.  142 ;  and  see  MorrU  y.  Slattery^  6  Abb.  74) ;  or  infiincy  (dro- 
ham  y.  Pv/uHeney.  7  Bob.  147) ;  but  on  opening  a  default  the  court  reftised  to 
impose  the  terms  that  the  defendant  should  not  set  up  the  defense  of  amy 
{Cfirant  y.  McCaughm^  4  How.  216) ;  or  the  defense  of  a  fonner  reooyeiy  {Au- 
dubon y.  MxeUior  Fire  Im,  Oo,  10  Abb.  64) ;  or  the  defense,  that  the  note  in 
suit  was  giyen  for  money  won  at  play  (B^h  of  Kinderhooh  y.  Q{ffordj  40  Baih 
659).  These  terms  are  discretionary,  and  cannot  be  reyiewed  (Lord  y.  VandeKr 
burg\  15  How.  868;  Jaoobe  y.  MariiaU,  6  Duer,  689). 

d.  The  motion  to  open  a  judgment  by  default  and  let  defendants  in  to  de- 
fend, may,  in  Kew  York  city,  be  made  to  a  justice  out  of  court  (Lowber  y.  Thi 
Ma/yor  ofN.  T.  6  Abb.  825). 

«.  An  affidayit  of  merits  to  be  let  in  to  defend  need  not  be  apedal  when 
there  are  no  suspicious  circumstances.  If  there  are  such  drcamstances  the 
affidayit  must  be  special  (IHx  y.  Palmer,  5  How.  284 ;  Van  Some  y.  Mmtffom- 
try,  6  How.  288). 

/.  One  of  seyeral  joint  debtors  not  seryed  with  the  summons  was  pennitted 
after  jud^ent  against  a22,  on  default  of  an  answer,  by  the  defendant  serred, 
to  come  m  on  terms  and  defend  the  action  (Ford  y.  WhUridye^  9  Abb.  416)u 
And  where  a  judgment  against  seyeral  joint  debtors  was  obtained  on  a  serrioe 
against  one  only,  by  a  supposed  conniyance  with  the  defendant  seryed,  the 
judgment  was  opened  on  motion  of  one  of  the  defendants  not  seryed  (Clm- 
lana  y.  Porter^  10  Abb.  407 ;  and  see  anUy  p.  140  dJ) 

g.  A  judgment  should  not  be  set  aside,  and  leaye  giyen  to  the  defendant  to 
come  in  and  defend,  unless  he  shows  that  ne  has  a  good  defense  on  the  merits, 
and  that  the  omission  to  answer  in  time  was  the  result  of  accident  or  mis- 
take without  culTO&ble  negligence  (Maeombor  y.  Mayor  qf  N,  T,  17  Abb.  87; 
Quinn  y.  C/om,  2  Hilton,  467;  JBMm  Oofim's  of  K  7,  y.  RMisUr^  2  Hilton, 
688).  He  should  show  the  nature  of  the  answer  he  desires  put  in  {Hmd  t. 
WaUU,  6  Paige,  871 ;  WdU  y.  OruaoTy  5  Paige,  164),  and  serye  a  copy  of  his 
proposed  answer  (Marquise  y.  Brighamj  12  How.  899).  A  motion  to  yacste  a 
judgment  taken  for  want  of  an  answer  in  a  foreclosure  action,  and  to  allow 
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defendant  to  answer  was  denied ;  where  it  appeared  that  the  answer  wonld 
not  constitute  a  defense  {Dwight  r,  W^)stery  10  Abb.  128).  And  where  a  mar- 
ried woman  was  sued  alone  for  a  debt  contracted  during  coverture,  and  judg- 
ment was  taken  against  .her  for  default  of  an  answer,  the  court  would  not 
open  the  judgment  to  allow  her  to  set  up  the  defense  of  coverture,  she  having 
obtained  the  credit  hv  representing  herself  as  unmarried  ( Oenet  v.  Dusenhury^ 
2  Doer,  679).  An  affidavit  of  a  meritorious  defense,  alle^g  that  the  note  m 
salt  had  been  paid,  without  stating  when,  where,  or  how,  is  insufficient  to  sup- 
port a  motion  to  ox)en  a  judgment  {Hunter  v.  Letter^  10  Abb.  260). 

&  Although  upon  a  motion  to  open  a  judgment  the  defendant  should  make 
an  affidavit  of  merits,  yet  the  absence  of  such  an  affidavit  is  not  a  conclusive 
answer  to  the  motion,  the  defect  may  be  supplied  on  terms  (Fastett  v.  TaU- 
madg^  15  Abb.  206). 

h,  A  default  was  opened  on  stringent  terms  where  the  excuse  was  that  both 
the  client  and  attorney  neglected  U>  attend  to  the  case  (Selover  v.  Forbes^  22 
How.  477) ;  and  so  where  tiie  answer  was  prepared,  but  by  neglect  of  the  at- 
torney's clerk  was  not  served  {Qlwrk  v.  Lyon^  2  Hilton,  91). 

&  The  motion  to  open  the  de&ult  should  be  made  promptly  (Bogardus  v. 
Lkmggt&n,  2  Hilton,  286). 

d.  Where  upon  a  motion  to  open  a  regular  judgment,  entered  upon  failure 
to  answer,  it  appeared  that  an  answer  was  prepared  by  defendants'  counsel  in 
doe  season,  but  was  not  served,  for  the  reason  that  he  believed  plaintiffs'  pro- 
oeeduigs  to  be  irregular;  that  defendants'  counsel  made  repeated  eflforts  to  see 
plaintCra  personalty,  in  order  to  have  the  irre^^ularity  corrected,  but  was  un- 
ncoeasM;  and  that  he  understood  from  plain tHis'  attorney  that  no  further 
itepB  would  be  taken  until  he  could  have  an  interview  with  plaintifiBs ; — held, 
that  this  was  a  case  of  surprise,  or  excusable  neglect,  authorizing  the  court  to 
open  the  judgment  upon  terms  (Mann  v.  Prawst,  8  Abb.  446).  In  general 
where  a  defendant  seeks  to  open  a  judgment  he  has  suffered  voluntanly,  and 
under  the  advice  of  counsel,  he  must  show  specifically  what  is  his  intended  de- 
ftose,  and  make  an  affidavit  of  merits  (Ellia  v.  Jones,  6  How.  296). 

A  The  defendant,  by  reason  of  an  irregularity  in  the  service  of  an  order 
^living  him  more  time  to  answer,  suffered,  his  time  to  elapse  without  answer- 
mg.  He  then  moved  before  entry  of  judgment  for  leave  to  answer; — held,  (1) 
that,  he  showing  a  substantial  defense,  his  motion  should  have  been  granted ; 
and  (2)  that  an  order  denying  his  motion,  was  appealable  (MeOuire  v.  Ccusey 
9  Abb.  160). 

/.  Appeal* — An  order  vacating  a  judgment  entered  for  default  of  an  an- 
swer, and  letting  the  defendant  in  to  answer,  is  not  appealable  to  the  general 
term  (ChureMU  v.  MaUuan,  2  Hilton,  70).  And  an  order  refusing  to  open 
a  default  taken  for  want  of  an  answer  is  not  appealable  (MiUard  v.  Van  Stmst, 

17  Abb.  319,  naU). 

g,  Reneniiiff  motion. — ^Leave  to  renew  a  motion  to  open  a  default 
win  not  be  granted  to  admit  a  defense  known  to  defendant,  but  not  urged,  on 
the  motion  sought  to  be  renewed  {Pattiean  v.  Bacon,  12  Abb.  142). 

K  Relief  against  Judgment* — ^When  after  judgment  facts  arise 
which  make  it  dear  that  the  judgment  ought  not  to  be  enforced,  relief  against 
the  judgment  may  be  had  on  motion  (see  QUchrUt  v.  Comfort,  26  How.  894, 
and  note  to  §  176  ante). 

t  Action  to  set  aside  Judgment. — (See  Hamel  v.  Grimm,  10  Abb. 
150). 

j.  Judgments  against  Memr  York  citjr^ — Judgments  against  the 
city  of  New  York,  set  aside  pursuant  to  laws  of  1859,  p.  1128 :  (see  Sharp  v. 
i^ay«v  of  y.  r.  81  Barb.  572 ;  id.  578 ;  20  How.  439 ;  Joyce  v.  Maf/or  of  JUT.  Y. 

18  Abb.  809 ;  Maamber  v.  Mayor  of  K  T.  17  Abb.  86 ;  MaHin  v.  May(yr  of  K 
7. 11  Abb.  295;  12  Abb.  248 ;  Outwater  v.  May&rofN.  F.  20  How.  213 ;  TU 
People  V.  Mayor  €f  N,  T,  11  Abb.  66 ;  Ijmber  v.  The  Mayor  of  N,T.^  Abb. 
825;  irf  484;  iSAorp  v.  Mayiyr  of  N.  T.  9  Abb.  426;  id.  248;  Baker  v.  Mayor 
(^KT.9  Abb.  82). 

24 
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a.  Laws  1866,  p.  2070,  §  10.  Laws  1867,  p.  1606,  §  6,  provide  that  no  jndg- 
ment  in  actions  on  contract  shall  be  entered  against  the  Mayor,  &c,  of  New 
York,  except  npon  proof  in  open  court  that  the  amount  to  be  recovered  re- 
mains unexpended  in  the  city  treasury  to  the  credit  of  the  appropriation  to 
the  specific  object  upon  which  the  claim  in  suit  is  founded  (see  TrSntne 
As90.  Y.  Mayor  of  N,  F.  48  Barb.  240 ;  and  see  laws  1865,  p.  1335,  §  4,  5). 

§  347.  Jvdgment  on  frivoLous  demurrer^  anstcery  or  reply. 

If  a  demurrer,  answer  or  reply,  be  frivolous,  the  party  pre- 
judiced thereby,  upon  a  previous  notice  of  five  days,  may  apply 
to  a  judge  of  the  court,  either  in  or  out  of  the  court,  for  judgment 
thereon,  and  judgment  may  be  given  accordingly. 

h.  TFtaat  is  a  IkiTOlons  pleading. — A  frivolous  answer  denies  so 
material  allegation  of  the  complaint,  and  sets  up  no  defense  (Hull  t.  Smithy 
8  How.  150 ;  KeUy  v.  Burnett^  16  id.  185V  It  is  an  answer  which  if  true  does 
not  contain  any  defense,  and  the  insufficiency  of  which  is  so  glaring  as  to  ap- 
pear upon  a  bare  inspection  without  argument  {NiehoU  v.  Jone^  6  How.  858; 
Sixpehtty  Savings  Bank  y.  8lo(m,  13  ia.  544 ;  Lefferts  v.  Shiediker,  1  Abb.  41 ; 
L&aeh  y.  Boynton,  Sid.  S;  Seeker  y.  Mitchell,  5  id.  455 ;  Brown  y.  JenntMony 8 
Sand.  782 ;  Struver  y.  Oeean  Ins.  Co.  2  Hilton,  475  ;  Smith  v.  Mead,  14  Abb. 
262).  It  is  not  simply  an  answer  bad  upon  its  face,  but  one  which  in  the 
opinion  of  the  court,  has  been  certainly  mterposed  in  bad  faith  for  the  mere 
purpose  of  delay  {Hull  y.  Smith,  8  How.  150).  **  It  is  not  the  motive  with 
which  an  answer  is  put  in,  or  its  truth  or  falsity,  that  is  the  test,  on  a  motion 
for  judgment  on  the  ground  of  its  frivolousness.  If  it  is  a  good  defense  on  its 
&ce  the  motion  must  be  denied'^  (Reeker  y.  Mitchell,  6  Abb.  455).  '^  No  plead- 
ing can  be  called  frivolous  which  traverses  a  material  allegation  in  the  com- 
plaint, or  sets  up  matter  which  if  true  constitutes  a  defense  to  the  action" 
\id.  Riehter  y.  McMurray,  15  Abb.  846 ;  Davis  y.  Potter,  4  How.  155;  Ten^ 
v.  Murray,  6  How.  881 ;  Metropolitan  Bank  v.  Lord,  1  Abb.  185 ;  4  Duer,  680; 
Caswell  v.  BushneU,  14  Barb.  893) ;  whether  or  not  the  pleading  is  verified 
makes  no  difference  (Beed  v.  Latson,  15  Barb.  17).  Although  a  yerification 
may  possibly  save  an  answer  from  being  struck  out  as  &lse,  it  has  no  s^ch  po- 
tency to  protect  it  from  being  adjudged  friyolous  {Thorn  y.  N.  T.  Central  JUm 
10  How  25;  Sherman  v.  Jf.  T.  Central  Mills,  1  Abb.  187).  A  pleading  will  be 
held  to  be  frivolous  where  there  is  a  decision  in  point  adverse  to  its  suffidency 
{B'k  of  Wilminffton  v.  Bofmes,  4  Abb.  226 ;  The  People  y.  McCumber,  15  How. 
193 ;  Strong  y.  Stevens,  4  Duer,  688 ;  Collins  v.  Suaii,  7  Rob.  624 ;  Langdok 
V.  McLean,  10  Jurist,  642;  Withers  v.  McLean,  6  Lond.  Law  Times,  352).  Bat 
the  court  will  not  hold  a  pleading  frivolous  and  jrive  judgment  on  it,  '^  unleBS 
it  clearly  appears  to  be  taken  for  the  purpose  of  delay,  or  unless  the  grounds 
stated  in  it  are  clearly  untenable  ^  {Sixpenny  Savings  Bank  y.  Stoan^  2  Abh 
414 ;  12  How.  544 ;  and  see  Munn  y.  Bamum,  id,  568 ;  Temple  y.  Mvrraif,  6. 
How.  881 ;  Mae  v.  Wash.  Mut.  Ins.  Co.  6  How.  21 ;  Ifihlo  y.  Harrieon,  7  Abb. 
447,  n). 

c.  Ansivers  a^Jnd^ed  to  be  lM¥oloas.~An  answer  in  an  action 
of  tort,  e.  g.  assault  which  merely  states  matter  controverting  the  degree  of 
ag^avation  by  which  it  was  characterized  {La/ne  y.  Gilbert,  9  How.  150; 
Gilbert  Y.  Bound,  14  id.  46);  an  answer  denying  that  plaintiff  is  the  law- 
ful owner  of  the  note  in  suit  {Catlin  v.  Gunter,  1  Duer,  253;  Fleuret  v.  Bogd, 
5  Sand.  646 ;  Biggings  v.  BockweU,  2  Duer,  658 ;  De  Santes  v.  Searls,  11  How. 
477 ;  Fosdick  v.  Oroff,  22  How.  158 ;  Chadwiek  y.  Booth,  18  Abb.  249 ;  28  How. 
28 ;  Smith  v.  Mead,  14  Abb.  265 ;  Plant  y,  Schuyler,  7  Rob.  271) ;  an  answer 
stating  that  the  note  was  made  for  the  accomodation  of  the  payee  without 
more  {Andrews  v.  Storms,  5  Sand.  609;  Pettigrew  v.  Chaoe^  2  Hilton,  546). 
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An  answer  which  denies  knowledge  or  information  sufficient  to  form  a  belief 
that  the  defendant  (a  corporation)  made  its  promissory  note,  as  it  is  set  out  in 
the  eomptairU  {Sherman  v.  K  F.  Central  Mills,  1  Abb.  191 ;  10  How.  20 ;  over- 
niled,  see  7  Bosw.  675)  ;  an  answer  that  the  note  was  not  presented  for  pay- 
meat  at  the  time  it  became  due,  and  at  the  place  it  became  payable  {Tomp- 
hm  y.  Aeer^  10  How.  809) ;  an  answer  by  a  married  woman  that  the  mort- 
gage in  suit  was  not  acknowledged  by  her  on  a  separate  examination  {Cramer 
T.  Comstoeky  11  How.  486) ;  an  answer  setting  up  a  levy  under  a  foreign  at- 
tachment {Heeher  y.  IRtehelly  5  Abb.  464) ;  an  answer  denying  indorsement  to 
the  plaintiff  (.S>m2aA  y.  Sattus,  6  Abb.  226 ;  1  Hilton,  558 ;  see  Duncan  y.  Lato- 
raee  6  Abb.  804 ;  8  Bosw.  108).  An  answer  stating  only  such  facts,  as  under  the 
fonner  system,  if  set  out  in  a  special  plea,  would  haye  made  the  latter  bad  on  a 
general  demurrer,  according  to  decisions  determining  the  precise  que8tion(iS!(r(?n^ 
T.  SteeenSy  4  Duer,  668).  An  answer  by  the  payee  to  a  complaint  in  an  action 
on  a  promissoiy  note  against  the  maker  and  payee,  that  the  payee  indorsed 
the  note  for  the  accomodation  of  the  maker  and  that  fact  was  known  to  plain- 
tiff when  he  receiyed  the  note  {Pettigrew  y.  Chave,  2  Hilton,  546 ;  Andrews  y. 
Storms,  5  Sand.  609).  An  answer  that  the  defendant  at  the  time  of  the  com- 
mencement of  the  action  was  and  eyer  since  has  been  and  still  is  Enyo^  Ex- 
traordinary and  Minister  Plenipotentiary  of  the  United  States  of  Amenca  to 
Brazil  {Mechanics^  Bank  y  Wdo,  21  How.  450).  An  answer  which  merely  de- 
nies the  allegation  of  indebtedness  set  up  in  the  complaint  {Fosdiek  y.  Groff, 
2S  How.  158).  An  answer  in  an  action  on  a  promissory  note  which  sets  up  a 
parol  agreement  between  the  parties  without  consideration  inconsistent  with 
the  tenor  of  the  note,  is  Myolous  {Elieabethport  Manuf,  Co,  y.  Campbell,  18 
Abb.  87;  see  also  Plant  y.  Schuyler,  4  Abb.  N.  S.  146;  Bailey  y.  Lane,  18 
Abb.  854) ;  and  where  the  complaint  alleged  that  plaintiff  as  agent  of  A.  sold 
uid  deliyered  certain  goods  to  defendant  and  that  defendant  promised  plain- 
tiff to  pay  for  said  goods,  an  answer,  setting  u})  that  said  goods  belonged  to 
A.  and  not  to  plaintiff,  and  that  A.  and  not  plaintiff  sold  them  to  defendant, 
but  which  did  not  deny  either  the  delivery  oy  plaintiff  nor  plaintiff  ^s  agency 
nor  the  promise  to  pay  plaintiff  was  held  to  be  irivolous  {BeHly  y.  Cook,  18 
Abb.  255 ;  22  How.  93).  To  a  complaint  against  the  sureties  on  an  under- 
taking on  appeal,  an  answer  that  the  appellant  owned  real  property,  and  that 
the  execution  was  returned  by  the  sheriff  before  the  expiration  of  sixty  days, 
at  the  respondent's  request  and  without  any  attempt  to  collect  the  judgment 
out  of  such  real  estate,  is  Myolous  {Wood  y.  Derrikson,  1  Hilton,  410). 

a.  Answers  adjudged  not  to  be  IHtoIous. — ^Answer  in  an  action 
against  a  married  woman  to  charge  her  separate  estate,  that  she  has  no 
separate  estate  {Aitken  y.  Clark,  15  Abb.  319).  An  answer  which  denies 
knowledge  or  information  sufficient  to  form  a  belief  as  to  all  the  material  alle- 
gations of  the  complaint  {Biehter  y.  McMwrray,  15  Abb.  846).  An  answer 
"The  defendant  «ay«  he  denies  each  allegation'^  {Chapman  y.  Chapman,  84 
How.  281).  An  answer  by  an  endorsee  of  a  note  where  the  complaint  alleges 
a  transfer  to  the  plaintiff  and  possession  of  the  note  denying  the  transfer  only 
without  denying  that  the  plamtiff  had  possession  of  the  note  ( Chcdvyick  y. 
Booth,  18  Abb.  249 ;  22  How.  28 ;  and  see  Metropolitan  Bank  y.  Lord,  1  Abb. 
185).  An  answer  which  did  not  constitute  a  defense,  but  which  stated  facts 
that  might,  by  being  properly  alleged,  constitute  a  defense  {Alfredy.  Watkins, 
1  Code  Kep.  N.  8.  848 ;  Struter  y.  Ocean  Ins,  Co,  9  Abb.  28 ;  and  see  Mt,  Rk 
of  Metro,  v.  OrouU,  48  Barb.  256;  Wood  y.  Mayor  of  N,  T.  3  Abb.  N.  8.  467). 
An  answer  that  prior  to  the  commencement  of  the  action  the  plaintiff  sold 
and  deliyered  the  cause  of  action  to  A.  who  is  still  the  holder  and  owner  of  it 
(Smith  y.  Mead,  14  Abb.  262).  And  where  the  complaint  alleged  that  the 
plaintiff  was  the  owner  and  holder  of  the  note  in  suit,  the  court  refused  to 
treat  as  Myolous  an  answer  which  denied  that  the  plaintiff  was  owner  and 
bolder,  and  alleged  that  one  Y.  G.  was  the  real  owner  and  holder  of  said  note 
and  the  real  party  in  interest  {Tamieier  y.  Cassard,  17  Abb.  187;  and  see 
Arrauffois  y.  J^raster^  2  Hilton,  244).    Where  plaintiff  sued  in  a  representatiye 
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capacity,  and  alleged  in  hia  complaint  in  general  tenna  that  defendant  was 
indebted  to  him  for,  &c.,  an  answer  denying  any  knowledge  or  information 
Bofficient  to  form  a  belief  whether  he  (defendant)  was  indebted  to  plamtifl^ 
was  held  not  to  be  friyolous  (Marrow  y.  Oouaan^  8  Abb.  828).  And  when 
the  complaint  on  a  promiasoiy  note  in  an  action  against  the  maker  and  payee 
in  order  to  show  title  in  the  plaintiff,  ayerred  an  indorsement  and  delivery  to 
plamtif^  and  that  plaintiff  was  the  holder,  an  answer  which  denied  the 
delivery  to  the  plaintiff  and  aliased  a  deJivery  to  a  third  person,  named,  wsb 
held  not  to  be  fnyolous  {AMropoTUan  Bank  v.  Lord,  1  Abb.  185). 

a.  FiiTOlous  denmrrer. — ^Where  in  an  action  by  a  corporation  the 
complaint  averred  that  the  plaintifb  were  a  corporation  dnly  incorporated  by 
the  laws  of  the  State  of  New  Jersey,  with  power  to  sue  and  be  sned,  and  did 
businees  in  the  State  of  New  York,  held  that  a  demurrer  on  the  ground  that 
it  appeared  on  the  face  of  the  complaint  that  plaintiffs  had  not  legal  capacity 
to  sue  was  frivolous  {MuabethportMrnt^fteturtngOompany  Y.Camj&dly  Id  Abh 
88). 

h.  Motion* — ^The  application  under  this  section  is  a  motion  (R{Aerti  v. 
Clark,  10  How.  416 ;  Oould  v.  Oarpenter,  7  How.  97 ;  Marquitee  v.  Brighm^ 
12  a,  899 ;  Butehere  Bank  v.  Jaekton,  2d  How.  470).  It  is  a  '<  summary  de- 
murrer,'' and  the  opposite  party  may,  qfter  the  notice,  if  the  time  to  amend 
has  not  expired,  serve  an  amended  pleading,  and  such  pleading  served  before 
the  hearing  of  the  motion  will  be  an  answer  to  it  (BurraU  v.  Moore,  6  Duer,  654 ; 
Curris  v.  Baldwin,  4  Sand.  690 ;  Me  ante  in  note  to  §  172).  The  motion  mut 
be  on  a  notice  of  five  days ;  in  every  case,  it  cannot  be  inade  on  an  order  to 
show  cause  returnable  in  two  days  (L^erte  v.  Snediker,  1  Abb.  41).  There  ia 
no  time  limited  within  which  it  is  to  be  made  (Dctrrow  v.  Miller,  6  How.  247). 
The  opposite  party  does  not  waive  his  right  to  move  by  obtaining  time  to 
answer  {Outt$  v.  Burridge,  16  Law  J.  198  Q.  B. ;  11  Jur.  686 ;  4  D.  &  L.  642; 
Norton  v.  Melntoth,  7  Dowl.  630) ;  nor  by  answering  tiie  frivolous  pleading 
(Stokes  V.  EagoT,  1  Code  R.  84).  The  notice  of  motion  must  aeik  either  for 
^^ judgment "  or  "  relief; "  where  a  notice  of  motion,  after  asking  for  an  order 
to  stnke  out  an  answer  as  frivolous,  concluded  by  asking  wr  audi  other 
**  order,'*  &c.,  it  was  held,  that  under  such  a  notice  relief  could  not  be  giTea 
{Bae  V.  Washington  Mutual  Insurance  Co.  1  Code  Rep.  N.  S.  185 ;  Damm  ?. 
Min9r,  6  How.  247). 

c.  A  plaintiff  may,  in  a  proper  case,  ask  in  one  motion  for  judgment  under 
this  section  and  to  have  irrelevant  and  redundant  matter  struck  out,  and  in- 
definite and  uncertain  allegations  amended  (The  People  v.  MeCumber,  18  K. T. 
816).  And  where  the  notice  of  motion  is  lor  judgment  on  the  answer,  con- 
taining several  defenses  as  frivolous,  or  for  an  order  striking  out  some  or  all 
of  the  defenses  as  sham  and  irrelevant,  it  need  not  necessarily  specify  whidi 
defenses  are  claimed  to  be  frivolous,  and  which  sham  or  irrelevant  (BaUe^  ▼. 
Lane,  18  Abb.  864) 

d.  On  motion  for  judgment  on  an  answer  as  frivolous,  it  is  not  competent 
to  the  defendant  to  attack  the  complaint,  as  not  stating  a  cause  of  action  (Corn 
Exchange  B'k  v.  Worn  Tranep.  Oo.  15  Abb.  819  note), 

e.  The  motion  is  made  on  the  copy  pleading  served,  and  no  affidavit  is 
necessary  (Stokes  v.  Ragar,  1  Code  R  84 ;  Howorth  v.  SMersty,  8  Dowl  Pr. 
Cas.  466).  The  judgment  must  be  ^pimted  or  refused  on  what  appears  upon 
the  pleadings  alone,  and  an  affidavit,  if  served,  could  not  be  taken  mto  account 
in  deciding  this  question  (CaeweUy.  Bushndl,  14  Barb.  898).  By  this  it  ie 
merely  intended  that  no  affidavit  need  be  served  with  the  motion  papers;  for 
if  the  defendant  do  not  appear  to  oppose  the  motion,  the  pluntiff  must  give 
proof  of  the  reception  of  the  answer  and  of  the  service  of  the  notice  of  motion 
(Darrow  v.  Miller,  6  How.  247), 

/.  Where  an  answer  contamed  two  defenses,  and  plaintiff  moved  for  judg- 
ment for  fiivolousness  of  answer,  and  one  defense  was  held  good  and  the  other 
frivolous, — held  that  the  latter  defense  might  be  stricken  out  under  the  notice 
that  plaintiff  would  ask  other  and  fhrther  relief^  &c.  (Hecker  v.  Mikhel^  5  Abb. 
468). 
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a.  A  jndge  at  diambers  has  power  to  make  an  absolute  or  condUumal 
order  for  judgment,  precisely  as  at  speeial  term.  Therefore,  where  it  appears 
that  the  answer  is  put  in,  in  good  faith,  and  merits  are  properly  sworn  tOy  an 
amended  annter  may  be  allowed  upon  terms  ( Witkerspoon  v.  Van  Doler^  15 
How.  266 ;  and  see  Appleby  v.  EUeinSy  2  Sand.  678 ;  Rlc  of  LowviUe  v.  Edwards^ 
11  How.  218;  Shearman  v.  JV.  T.Cmtral  Mills,  1  Abb.  1»0 ;  Fales  v.  Hicks,  12 
How.  155 ;  Fleuret  v.  Roget,  5  Sand,  646 ;  Brovm  v.  Ward,  8  Duer,  660 ;  Mar- 
qvisee  y.  Brigham,  12  How.  899 ;  Witkerhead  y.  Allen,  28  Barb.  661). 

h.  A  friyolous  pleading  is  not  struck  out  {Briggs  y.  Bergen,  28  N.  Y.  162). 
It  should  be  inserted  in  the  judgment-roll  (id) 

e,  Dedslon  on  motion. — If  judginent  is  ordered  for  the  plaintiff  on 
a  MtoIous  answer  or  demurrer,  and  there  is  no  other  issue,  the  pliuntiff  takes 
judgment  in  same  manner  as  though  no  answer  or  demurrer  had  been  seryed 
(Kiftg  y.  Stafford,  5  How.  80;  Hoffman  v.  Orow,  18  Abb.  14,  142;  Aymer  v. 
Chase,  1  Code  Rep.  K  S.  141 ;  SaUus  y.  Eip,  2  Abb.  382;  12  How.  842;  6 
Duer,  646) ;  the  defendant  is  entitled  to  notice  of  the  application  for  judg- 
ment (id,) 

d  The  decision  on  a  motion  for  judgment  on  the  around  of  Myolousness 
of  a  demurrer  or  answer,  is  a  judgment  on  an  issue  of  law  and  not  an  order 
from  which  an  appeal  can  be  taken  {Witherhead  y.  AUen,  28  Barb.  661 ;  King 
V.  ^afford,  5  How.  80 ;  Boberts  y.  Morrison,  7  'How.  896 ;  Bruce  y.  Pinkney, 
8  How.  897;  Lewis  y.  Aeh&r,  8  How.  414;  BamMn  y.  N.  F.  Cent.  B.  R  Co. 
10  How.  218 ;  Harris  y.  Hammond,  18  How.  128 ;  Lee  y.  Ainslee,  1  Hilton,  277 ; 
see  note  to  §  252  post).  If  the  order  direct  judgment  for  more  than  the 
plaintiff'  is  entitled  to,  it  should  be  corrected  on  motion,  not  by  appeal  (id.) 
The  denial  of  a  motion  for  judgment  on  an  answer  as  Myolous,  does  not  pre- 
vent a  motion  to  strike  out  the  answer  as  sham  {Kreete  y.  Frost,  5  Abb.  N.  S. 
277). 

e.  Costs. — Where  an  application  is  made  under  this  section  and  judgment 
is  ordered  with  costs  those  costs  must  be  inserted  in  and  be  collected  as  part 
of  the  judgment  (Wesley  y.  Bennet,  6  Abb.  12). 

/.  On  denying  an  application  for  iudffment  under  this  section,  only  the 
costs  of  a  motion  can  be  allowed  (Butcher?  Bh  y.  Jaeobson,  22  How.  470) ;  if 
the  application  is  granted  the  successfulparty  is  entitled  to  a  trial  fee  (Pratt 
y.  AUen,  19  How.  450 ;  BeU  y.  ybah,  24  How.  478 ;  Lawrence  y.  Davis,  7  How. 
854 ;  Bcherts  y.  Morrison,  7  How.  896). 

g.  Appeals.  —To  reyiew  a  decision  denying  a  motion  for  judgment  on  an- 
swer as  Myolous  the  order  is  to  be  appealed  from.  To  reyiew  a  decision 
granting  judgment  on  an  answer  as  fnyolous,  the  appeal  should  not  be  from 
the  order  for  judgment,  but  from  the  judgment  (Joannes  y.  Bay,  8  Bob.  650) ; 
appeals  from  die  order  for  judgment  haye  been  allowed  and  on  appeal  from  an 
order  rendering  judgment  on  a  demurrer  as  friyolous,  the  order  will  not  be 
reyersed  unlesa  the  court  are  of  opinion  that  the  demurrer  would  be  sustained 
on  argument  (  Wesley  y.  Bennett,  6  Abb.  498 ;  see  Manning  y.  Tyler,  21  N.  Y. 
570;  and  28  Barb.  668 ;  2  Abb.  827 ;  6  Duer,  688 ;  Laverty  y.  Oriswold,  12  N. 
T.  Leg.  Ot>8.  816).  And  on  an  appeal  from  an  order  pronouncing  an  answer 
Myolous,  if  the  answer  does  not  establish  a  good  defense  the  general  term 
should  sustain  the  order,  although  it  may  not  regard  the  answer  as  friyolous 
(Martin  y.  Kammse,  2  Abb.  828 ;  East  Biver  Bh  y.  Bogers,  7  Bosw.  494). 

h.  On  appeal  from  a  judgment  for  plaintiff  on  account  of  the  fiiyolousness 
of  a  demurrer  to  the  complaint,  the  friyolousness  is  the  only  question  that 
can  be  reyiewed  ( Witherhead  y.  AUen,  28  Barb.  661). 

t.  An  appeal  from  a  judgment  for  the  plaintiff  on  account  of  the  friyol- 
onaness  of  the  demurrer  to  tne  complaint,  is  not  entitled  to  any  preference  on 
the  calender  (Wilder  y.  lane^  84  Barb.  54). 
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Chapteb  II. 

Issues  and  the  mode  of  trial. 

Section  248.  The  different  kinds  of  issnes. 

249.  Issue  of  law. 

250.  Issue  of  fact. 

251.  On  issues  of  both  law  and  fact,  the  issue  of  law  to  be 

first  tried. 
262.    Trial  defined. 
258.    Issues,  how  tried. 

254.  Issues  triable  by  the  court 

255.  Issues,  where  to  be  tried. 

256.  Either  party  may  give  notice  of  trial    Note  of  issae. 

Stenographer. 

257.  Order  of  disposing  of  issues  on  the  calendar. 

§  348,    The  different  hinds  of  issv>es. 

Issues  arise  upon  the  pleadings,  when  a  fact  or  eonclufiion  of 
law  is  maintained  by  the  one  party  and  controverted  by  the  other. 
They  are  of  two  kinds : 

1.  Of  law;  and 

2.  Of  fact. 

§  349«    Issue  of  law. 
An  issae  of  law  arises, 

1.  Upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or  to 
some  part  thereof. 

§  350.   (Am'd  1849.)    IsSUeoffoct. 

An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint  controverted 
by  the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  controverted  by  the  reply ; 
or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is 
joined  thereon. 

§  *  351  •    Issues  of  law  and  fact. 

Issues  both  of  law  and  of  fact  may  arise  upon  different  parts 
of  the  pleadings  in  the  same  action.  In  such  cases  the  ifisues  of 
law  must  be  first  tried,  unless  the  court  otherwise  direct. 

a.  On  demurring  to  one  of  several  defenses  in  an  answer,  the  plaintiff  may 
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ptit  tiie  caiise  on  the  calendar  for  trial  on  the  issues  of  fact,  without  waiting 
for  the  determination  of  the  issue  of  law  (Palmer  y.  Smedley^  18  Abb.  185), 
and  where  in  such  a  case  the  issues  of  fact  have  been  tried  nrst  without  ob- 
jection, it  will  be  deemed  that  the  court  directed  them  so  to  be  tried  {Fry  y. 
BetMuU^  9  Abb.  45 ;  Warner  y.  Wigen^  2  Sand.  685).  Where  there  is  an  is- 
sue of  law  and  an  issue  of  fact  in  a  cause,  no  judgment  for  costs  can  be 
entered  in  &yor  of  the  party  who  preyails  on  the  issue  of  law,  until  the  issue 
of  fact  is  disposed  of  (jkdeters  y.  Barnard^  0  How.  114). 

§  353.    (Am'd  1851,  1852.)     Trial  dejmed. 
A  trial  is  the  judicial  examination  of  the  issues  between  the 
parties,  whether  they  be  issues  of  law  or  of  fact. 

a.  Trial* — ^The  taking  a  dismissal  of  the  complaint  under  sec.  258,  is  a 
trial  {Dodd  y.  Curry,  4  How.  123).  Whether  the  hearing  of  a  motion  for 
judgment  on  a  frivolous  demurrer,  under  section  247,  is  a  trial  {Qould  y.  Car- 
penter^ 7  How.  98 ;  Boberts  y.  Morruon,  ib,  896 ;  Lawrence  y.  Dams^  ib.  354 ; 
mtU  y.  Smith,  8  ib,  149 ;  BochesUr  City  Bank  y.  Eapelje^  12  How.  26  ;  PraU  y. 
Allen,  19  How.  450 ;  Witherhead  y.  Auen,  28  Barb.  661 ;  Butchers  B^h  y.  Jacob- 
9on^  22  How.  470 ;  Bell  y.  Noah,  24  How.  478),  and  whether  a  motion  to  dis- 
miss a  complaint  for  not  proceeding  with  the  action,  is  a  trial  {TiUpaugh  y, 
l>aofc,  8  How.  88 ;  see  Place  y.  Butternuts  Wool  Co.  28  How.  184)  ;  also  whether 
an  application  for  judgment  under  section  246  is  a  trial, — ^are  questions  im- 
portant as  regulating  the  amount  of  costs  on  such  motions,  and  are  considered 
yrith  that  yiew  in  the  note  to  section  807,  subd^  4. 

b.  Tenue. — ^An  issue  of  law  may  be  brought  on  to  argument  at  a  special 
term,  held  in  a  different  county  in  the  district,  from  that  indicated  as  the 
place  of  trial  in  the  complaint  (  Ward  y.  Davis,  6  How.  274). 

§  353.    (Am'd  1849, 1802.)    Issues^  how  tried.     Trial  by  jury. 

An  issue  of  law  must  be  tried  by  the  court,  unless  it  be  re- 
ferred, as  provided  in  sections  two  hundred  and  seventy  and  two 
hundred  and  seventy-one.  An  issue  of  fact  in  an  action  for  the 
recovery  of  money  only,  or  of  specific  real  or  personal  property, 
or  for  a  divorce  from  the  marriage  contract  on  the  ground  of 
adultery,  must  be  tried  by  a  jury,  unless  a  jury  trial  be  waived  as 
provided  in  section  two  hundred  and  sixty-six,  or  a  reference  be 
ordered  as  provided  in  sections  two  hundred  and  seventy,  and  two 
hundred  and  seventy-one. 

c  TroTer. — An  action  for  damages  for  conyersion  of  personal  property 
most  be  tried  by  a  jur? ;  unless  a  jury  trial  be  waived  (Lewis  v.  Vamum,  12 
Abb.  305).  And  so  of  an  action  to  recover  damages  or  a  statute  penalty  for 
creating  or  continuing  a  nuisance  (Fire  Department  v.  Harrison,  2  Hilton,  456  ; 
9  AbK  1 ;  17  How.  278 ;  18  How.  181). 

d,  Jlwaj  trial. — Where  the  main  object  of  an  action  is  the  recoyery  of 
damages  on  a  cause  of  action  which  would  formerly  haye  heen  a  common-law 
action,  and  equitable  relief  is  sought  merely  in  aid  of  such  recoyery,  if  neces- 
eaiy,  the  cause  should  be  tried  at  Sie  circuit,  and  not  at  a  special  term  (N.  T. 
lee  Co.  v.  Northwestern  Ins.  Co.  10  Abb.  35 ;  31  Barb.  72  ;  20  How.  424;  see 
DunnellY.  Ketdtas,  16  Abb.  205 ;  Oreason  v.  Keteltas,  17  N.  T.  496).  Where 
there  is  an  agreement  to  insure  and  deliver  a  policy,  and  a  lose  occurs  before 
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the  deliyerv  of  the  policy,  an  action  on  the  agreement  and  lose  is  one  to  be 
tried  by  a  lury  (Boeinesll  v.  Hartford  Fire  Ina.  Co.  4  Abb.  179).  Where  the 
plaintiff  united  in  one  complaint  a  claim  for  dama^  for  the  improper  sale  of 
a  pledge,  with  a  claim  to  redeem  said  pledge,  and  the  &ct8  diaclosed  on  the 
trial  did  not  entitle  plaintiff  to  redeem,  the  court  ordered  the  issue  on  the 
claim  for  damages  to  be  tried  by  a  jury  (Genet  r.  Etncland^  80  How.  860). 

a.  Divorce. — ^In  an  action  for  a  divorce  on  the  ground  of  adultery  in 
which  issues  are  raised  by  the  pleadings,  it  is  not  necessary  to  frame  inoee, 
but  the  issues  made  by  the  pleadings  may  be  tried  (Parh&r  y.  Parker^  8  Abb. 
478). 

h.  Nal  tiel  record. — ^An  issue  of  nul  tid  record  must  be  tried  by  a  jcuy 
or  be  referred  {Famuuiht  y.  Btehn,  58  Barb.  650 ;  5  Abb.  N.  S.  838). 

e.  IValver.— Excepting  to  the  findings  of  fact  and  conclusions  of  law  is 
not  a  waiyer  of  trial  by  jury  (R')  see  Rule  88  and  §  266  post.  Where  the  ifr 
sue  is  such  that  a  party  is  entitled  on  proper  demand  to  have  it  tried  by  a 
jury,  and  he  omit  to  claim  such  riffht  he  cannot  afterward  on  appeal  object 
to  the  mode  of  trial  {Penn.  Coal  Co.  v  Del  Canal  Co.  1  Keyes,  72) ;  an  ob- 
jection taken  on  the  trial  of  an  action  onee  hegvn  that  it  should  haye  been  tried 
by  a  jury,  should  be  oyerruled  (McKeon  y.  See,  4  Rob.  450.  See  BradUjf  T. 
Aldrich,  40  N.  T.  604). 

§  3S4.   (Am'd  1849.)     Other  issues  to  he  tried  by  the  court 
Every  other  issue  is   triable  by  the  court,  which,  however, 
may  order   the  whole  issue,   or   any  specific   question  of  fact 
involved  therein,  to  be  tried  by  a  jury ;  or  may  refer  it,  as  pro- 
vided in  sections  270  and  271. 

d.  Equitable  Relief. — ^All  actions  seeking  equitable  relief  are  to  be 
tried  by  the  court  (MeCarty  y.  Edwards,  24  How.  286 ;  MeMaJum  v.  AUm^  10 
How.  884 ;  Chwrek  y.  Freeman,  16  How.  297)  ;  as  to  charge  the  estate  of  i 
married  woman  {Cheeeebrough  y.  Houae,  6  Duer,  125) ;  or  to  set  aside  an  as^ 
signment  for  fraud  (  WUson  y.  Fortyth,  16  How.  448 ;  Draper  v.  Day,  11  How. 
489) ;  or  they  may  be  referred  (McG<trtyv.  Edwards,  and  AUen  y.  MeMakny 
mpra).  The  order  must  be  made  before  or  at  the  trial — ^not  after  {O^Briei^'f' 
Bowei,  4  Boew.  668).    See  Rule  Sa 

§  355.  (Am*d  1849, 1851. 1862.)     Issues,  where  to  be  tried. 

All  issues  of  fact,  triable  by  a  jury  or  by  the  court,  must  be 
tried  before  a  single  judge.  Issues  of  fact  in  the  supreme  court, 
must  be  tried  at  a  circuit  court  when  the  trial  is  by  jury ;  other- 
wise, at  a  circuit  court  or  special  term,  as  the  court  may  by  its 
rules  prescribe.  Issues  of  law  must  be  tried  at  a  circuit  court  or 
special  term,  and  shall,  unless  the  court  otherwise  direct,  have 
preference  on  the  calendar. 

,e.  The  parties  may  stipulate  to  haye  the  trial  out  of  the  court-house,  and 
out  of  the  county  (Laws  1847,  ch.  470). 

/.  An  issue  of  law  may  be  brought  on  for  trial  at  any  special  torn  in  tbe 
district  within  which  is  situated  the  county  named  in  the  complaint  as  the 
place  of  trial  (Ward  y.  Davis,  6  How.  274). 

See  Supreme  Court  Rule  28 ;  and  as  to  causes  on  calendar,  First  District, 
see  Laws  1849,  p.  708. 
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§  956.  (Am*d  1858, 1869, 18*0, 1868, 1866, 1869.)  Either  party  may 
gi'oe  notice  of  trial.    Note  of  i^aite.    Stenographer. 

At  any  time  after  issue,  and  at  least  fourteen  days  before  the 
court,  either  party  may  give  notice  of  trial.  The  party  giving 
the  notice  shall  fmnish  the  clerk,  at  least  eight  days  before  the 
court,  ^ith  a  note  of  the  issue  containing  the  title  of  the  action,  the 
names  of  the  attorneys,  and  the  time  when  the  last  pleading  was 
served,  and  the  clerk  shall  thereupon  enter  the  cause  upon  the 
calendar,  according  to  the  date  of  the  issue.  In  the  first  judicial 
district  there  need  be  but  one  notice  of  trial,  and  one  note  of  issue 
from  either  party,  and  the  action  shall  then  remain  on  the  calen- 
dar until  disposed  of,  and  when  called  may  be  brought  to  trial  by 
the  party  giving  the  notice.  In  every  action  in  which  issue  of 
fact  is  now  joined,  and  the  action  is  now  placed  upon  the  calen- 
dar of  the  Supreme  Oourt  of  the  first  judicial  district,  or  of  the 
Superior  Court  of  the  city  of  New  York,  or  of  the  Court  of  Com- 
mon Pleas  for  the  city  and  county  of  New  York,  the  party  who 
shall  have  filed  such  note  of  issue,  shall,  as  a  condition  precedent 
to  such  action  being  brought  to  trial,  pay  to  the  clerk  of  the  court 
the  sum  of  three  dollars ;  and  in  every  action  in  either  of  the  said 
courts,  commenced  after  the  passage  of  this  act,  the  party  who 
shall  file  therein  a  first  note  of  issue  of  fact,  shall,  as  a  condition 
precedent  to  such  filing,  pay  to  the  clerk  of  the  court  the  sum  of 
three  dollars ;  and  the  amounts  so  received  shall  be  accounted  for 
under  oath,  and  paid  over  monthly,  by  the  clerk  of  each  of  said 
courts,  to  the  comptroller  of  the  city  of  New  York,  and  by  him 
deposited  in  the  county  treasury,  to  be  used  as  a  fund  for  the 
payment  of  the  salaries  of  stenographers  employed  in  said  courts, 
as  provided  for  in  this  section.  If  the  fund  thus  created  be  inade- 
quate to  pay  such  salaries,  the  additional  amount  necessary  for 
such  payment  shall  be  appropriated  and  paid  from  the  fand  of 
county  contingencies,  to  which  fund  any  surplus  of  the  sums  so 
paid  over  to  the  comptroller  as  hereinbefore  provided  shall  be 
credited. 

Each  of  the  courts  hereinbefore  named  shall  appoint  a  stenog- 
rapher for  the  circuit,  trial  term  or  special  term  at  which  issues 
of  fact  are  tried,  which  constitutes  a  separate  branch  of  such  court, 
who  shall  be  a  sworn  officer  of  the  court,  shall  hold  office  during 
the  pleasure  of  the  court,  and  shall  be  paid  a  salary  of  twenty-five 
hundred  dollars  per  annum,  in  like  manner  as  the  salaries  of  the 
other  officers  of  the  courts  are  now  paid.     It  shall  be  the  duty  of 
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every  stenographer  so  appointed  for  any  circnit,  trial  term  or  spedal 
term,  under  the  direction  of  the  presiding  judge  thereof,  to  take 
full  stenographic  notes  of  all  proceedings  in  every  trial  thereat; 
and  in  case  the  presiding  judge  shall  require  a  transcript  of  said 
stenographic  notes,  he  may  order  the  expense  thereof  to  be  paid 
equally  by  the  parties  to  the  action,  at  the  rate  of  ten  cents  for 
every  one  hundred  words  so  transcribed,  and  may  enforce  pay- 
ment thereof,  and  the  amount  so  paid,  together  with  the  sum  paid 
as  a  condition  precedent  to  the  cause  being  brought  to  trial,  or  to 
the  first  note  of  issue  being  filed  as  hereinbefore  provided,  shall 
be  deemed  a  necessary  disbursement  within  the  meaning  of  sec- 
tion three  hundred  and  eleven  of  the  Code  of  Procedure,  and 
shall  be  allowed  as  such  to  the  prevailing  party  in  the  action. 

At  any  extra  circuit,  trial  term  or  special  term  of  said  courts, 
the  presiding  judge  thereof  shall  appoint  a  stenographer  for  sach 
extra  circuit  or  term,  who  shall  in  like  manner  as  aforesaid  be  a 
sworn  officer,  and  who  shall  be  paid  a  compensation  at  the  rate 
and  in  the  manner  hereinbefore  provided.  When  a  court  of  Oyer 
and  Terminer  shall  be  held  in  and  for  the  city  and  county  of  New 
York,  the  presiding  judge  thereof  shall  designate  one  of  the  stenog- 
raphers of  the  Supreme  Oourt  to  act  as  stenographer  of  soch 
Court  of  Oyer  and  Terminer  during  its  session,  who  shall,  in  like 
manner  as  aforesaid,  be  a  sworn  officer,  but  who  shall  receive  no 
compensation  in  addition  to  his  salary  as  hereinbefore  provided, 
except  that  in  case  a  transcript  of  his  stenographic  notes,  taken 
on  the  trial  of  any  criminal  cause,  be  required  for  the  use  of  the 
presiding  judge,  or  the  district  attorney,  the  expense  thereof  shall, 
on  the  order  of  such  judge  or  district  attorney,  be  paid  as  a  coanty 
charge,  at  the  rate  hereinbefore  specified. 

The  surrogate  of  the  county  of  New  York  is  hereby  authorized 
and  directed  to  appoint  a  stenographer  to  the  Surrogate's  Court 
of  said  county,  who  shall  be  a  sworn  officer  of  the  court,  and  shall 
be  paid  a  salary  of  three  thousand  dollars  a  year,  in  like  manner 
as  the  salaries  of  clerks  in  said  court  are  now  paid  by  law  from 
the  fees  of  said  court,  paid  into  the  treasury  of  the  county  of  New 
York.  The  stenographer  so  appointed,  shall  be  skilled  in  the 
practice  of  his  art,  and  shall  hold  his  position  during  good  be- 
havior, and  so  lopg  as  he  efficiently  discharges  the  duties  of  his 
office.  He  shall,  under  the  direction  of  the  said  surrogate,  take 
full  stenographic  notes  of  all  proceedings  in  said  court,  in  which 
oral  proofs  shall  be  given,  which  notes  shall  be  fairly  transcribed, 
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and  after  being  signed  by  the  witnessee,  deponent  or  affiant,  shall 
be  filed  in  the  office  of  said  anrrogate.  By  consent  of  the  parties 
to  the  proceeding  in  which  such  proofs  shall  be  taken,  and  said 
surrogate,  the  signing  of  snch  record  of  proof  by  the  witness,  de- 
ponent or  affiant,  may  be  waived,  in  which  case  sach  record,  after 
being  authenticated  by  the  certificate  of  said  stenographer,  or  of 
said  surrogate,  shall  be  deemed  to  be  the  record  of  any  proofs  or 
proceedings  so  taken. 

In  other  counties  of  this  State,  on  trials  of  issues  of  fact,  at  any 
Circuit  Court,  or  Court  of  Oyer  and  Terminer,  it  shall  be  lawful 
for  the  presiding  justice,  in  his  discretion,  to  employ  a  stenog- 
rapher, who  sh^l  be  entitled  to  such  compensation  as  shall  be 
certified  by  such  justice,  not  exceeding  five  dollars  for  each  day's 
attendance  at  such  court,  at  the  request  of  such  justice,  and  ten 
cents  a  mile  for  travel  from  his  place  of  residence  to  the  place 
where  the  court  was  held,  together  with  such  sum  for  stationery 
as  the  presiding  justice  shall  certify,  which  compensation  shall  be 
a  charge  upon  the  counties  in  which  such  courts  shall  be  held  re- 
spectively, and  shall  be  allowed,  and  paid  from  the  court  fund, 
in  like  manner  as  other  charges  are  allowed  and  paid  from  it.  It 
shall  be  the  duty  of  such  stenographer  to  furnish  to  any  party  to 
such  trials,  upon  request,  a  copy  of  the  evidence  and  proceedings 
taken  by  him  on  such  trials,  or  of  such  part  thereof  as  may  be  re- 
quired, on  payment,  on  behalf  of  such  party  of  ten  cents  for  every 
one  hundred  words  of  the  copy  so  furnished. 

In  the  Surrogate  Courts  of  the  counties  of  New  York  and 
Kings,  and  of  other  counties  in  which  a  stenographer  is  or  shall 
be  duly  authorized  to  take  stenographic  notes  of  proceedings  in 
said  courts  in  which  oral  proofs  shall  be  given,  in  case  of  the  death 
of  any  witness,  deponent  or  affiant  after  examination,  and  before 
the  stenographer's  notes  of  such  examination  shall  have  been 
transcribed,  snch  notes  after  being  fairly  transcribed  and  authen- 
ticated by  the  certificate  of  the  surrogate  shall  be  filed  in  his  office, 
and  be  deemed  to  be  the  record  of  the  proofs  so  taken  without  any 
signing  thereof  by  such  witness, 

a.  Notice  of  trial. — As  to  notice  of  trial  in  N.  Y.  common  pleas  and 
superior  courts,  see  Rules  in  Appendix :  as  to  notice  of  trial  in  supreme  court, 
see  Rule  29. 

h.  Notice  of  trial  served  by  mail  is  sixteen  days  ^§  A12y  post)^  including 
tbe  day  of  fler?ice  (4d,)  In  other  cases  the  day  of  seryice  is  to  be  exclude^ 
sad  the  first  day  of  the  court  included  {Da/ffton  y.  Mclntyre^  5  How.  117). 

t,  Where  all  the  defendants  appear,  but  only  some  of  them  put  in  an  an- 
swer, notice  of  trial  must  be  giyen  to  all  the  defendants,  those  who  answer 
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and  thoae  who  do  not  aoswer  (Traoff  t.  JT.  T.  Steam  Faucet  Co.  1  E.  D.  Bniith, 
849 ;  Brown  y.  IHehcvrd&on,  4  Rob.  608). 

a.  Where  there  are  two  actions  depending  between  the  same  parties,  and 
prosecated  and  defended  by  the  same  attorney,  and  one  action  only  is  noticed 
for  trial,  the  notice  should  specify  the  action  intended  to  be  tried  (Lether  y. 
Parmel^ey  1  Wend.  23).  And  !£  besides  the  issues  to  be  tried,  there  are  ako 
damaffee  to  be  assessed  on  a  default  entered  in  the  same  action,  the  notice  of 
trial  should  also  express  the  plaintifPs  intention  to  have  such  damages  as- 
sessed by  the  juiy  wno  try  the  issue  (6  Cow.  599).  [And  where  an  anawer  is 
framed  with  a  yiew  to  affirmatiye  relief  if  the  defendant  notice  the  cause,  lus 
notice  should,  it  is  thought,  express  his  intention  to  take  judgment  for  soch 
relief] 

h.  If  no  notice  of  trial  be  giyen,  or  the  notice  be  irregular  or  insuffideot, 
and  the  plaintiff  proceeds  to  trial  and  obtains  a  yerdict,  the  court,  on  appli- 
cation of  the  defendant,  will  set  the  yerdict  aside  (15  Johns.  899 ;  1  Gaines^  R 
164).  But  in  determining  the  sufficiency  of  the  notice,  the  court  will  inquire 
whether  the  attorney  or  party  was  misled  by  the  defect  (8  Caines'  R  86, 188; 
4  Cow.  60;  11  Wend.  178) ;  and  for  this  purpose  they  will  look,  not  only  to 
the  face  of  the  notice,  but  to  other  circumstances  (4  Cow.  60).  Thus,  where 
the  name  of  one  of  the  parties  was  written  Jeunis,  instead  of  Teunia,  it  was 
held  sufficient  (8  Caines^R  188).  So,  a  notice  of  trial  for  Tuesday,  the  18th, 
instead  of  Monday,  the  18th  (8  tb.  87),  or  for  the  third  Monday  instead  of  the 
third  Tuesday,  the  party  not  beinff  misled  (4  Cow.  60),  was  held  sufficient 
And  where  the  notice  of  trial  was  for  the  third  Tuesda/y  instead  of  the  third 
Monday^  on  the  Wednesday  following  the  diird  Tuesday  the  plaintiff  took  an 
inquest.  A  motion  to  set  aside  that  inquest  as  irregular  was  denied,  it  ap- 
pearing that  the  opposite  attorney  had  retained  the  notice,  and  had  not  been 
misled  {N,  T.  Control  Ins.  Co.  y.  KeUey,  18  How.  585).  If  the  opposite  attor- 
ney thought  the  notice  irregular  or  insufficient,  he  should  haye  returned  it 
immediately  after  its  receipt  (ib.) 

e.  A  dismissal  of  the  complaint  founded  upon  service  of  the  notice  of  trial 
or  hearing,  is  irregular,  if  obtained  without  placing  the  cause  on  the  calendar 
(Browning  y.  Piaiffe,  7  How.  487).  Where,  in  the  first  judicial  district,  acsose 
is  noticed  for  trial  for  a  particular  term,  it  must  be  put  on  the  calendar  for 
that  term,  otherwise  the  party  cannot  regularly  take  a  ddbult  at  a  subsequent 
term  upon  that  notice  {Ouher  y.  Felt,  80  How.  442 ;  4  Rob.  681). 

d.  The  proyision  that  in  the  first  district  there  need  be  but  one  notice  of  trial 
by  either  party,  does  not  apply  to  notice  of  argument  at  general  term  {WM 
y.  Gregory ,  19  Abb.  868). 

e.  Where  one  of  seyeral  defenses  has  by  order  been  stricken  from  an  aDswei 
as  irreleyant,  and  the  defendant  appeals  to  the  general  term  firom  such  order, 
the  plaintiff  cannot,  pending  such  appeal,  bring  on  the  action  for  trial  (TVtc^M 
of  Penn  Tan  y.  Forbes,  8  How.  285). 

/.  If  a  cause  is  put  on  the  calendar  as  of  a  wrong  date  of  issue,  the  error 
may  be  corrected  by  motion  at  the  circuit  The  court  wiU  not  fix  the  date  tf 
of  which  the  cause  shall  be  placed  on  the  calendar  {North  y.  SargeatU^  14  Abb. 
224 ;  see  Rule  41). 

g.  IVotes  of  Issue. — ^As  to  notes  of  issue  at  general  term  supreme  court, 
see  Rule  41 :  notes  of  issue  at  general  term  superior  court  of  New  York,  Supe- 
rior Court  Rule  XXI. ;  notes  of  issue  for  special  calendar,  superior  ooor^ 
see  Superior  Court  Rule  xx|ll  The  note  of  issue  should  state  the  kind  of 
issue  (18  How.  845). 

h.  §teno9rapher. — Justices  of  the  Supreme  Court  in  the  Second  Db- 
trict  may  appoint  a  stenographer  (Laws  1866,  p.  928 ;  Laws  1868,  p.  1726 ;  in 
Fifth  Distnct,  Laws  1867,  ch.  41). 

§  357.     Order  of  disposing  of  issues  on  the  calendar. 
The  iseaes  on  the  calendar  shall  be  disposed  of  in  the  following 
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order :  nnless,  for  the  convenience  of  parties  or  the  dispatch  of 
business,  the  court  shall  otherwise  direct : 

1.  The  issues  of  fact  to  be  tried  by  a  jury ; 

2.  Issues  of  fact  to  be  tried  by  the  court ; 

3.  Issues  of  law. 

a.  Actions  by  the  attorney-general  haye  a  preference  on  the  calendar  (Laws 
18M),  ch.  128 ;  Laws  1848,  p.  582 ;  Laws  1858,  eh.  87) ;  and  so  have  issnes  of 
law  (J  255  ct/tte)  ;  and  cases  on  certiorari  (Role  47) ;  and  actions  against  cor- 
porations, on  notes  or  other  evidences  of  debt  (2  R  8.  459,  §  11). 

&  One  trial  should  dispose  of  all  the  issnes  of  fact  Thus,  where  de- 
fendant, with  other  defenses,  sets  np  a  counter-claim^  and  on  the  trial  the 
complaint  is  dismissed,  the  trial  should  proceed  and  dispose  of  the  counter- 
claim (Miller  v.  Freeborn^  4  Rob.  608). 


Chapter    III. 

Trial  hy  Jury. 

Section  258.  Notice  of  trial    Separate  trials. 

259.  Ck>urt  to  be  furnished  with  a  copy  of  the  pleadings. 

260.  Gkneral  and  special  verdicts  denned. 

261.  When  jury  may  render  either  general  or  special  verdict,  and 

when  the  court  may  direct  a  special  finaing. 

262.  On  special  finding  wi&  a  general  verdict,  the  former  to  con- 

troL 
268.  Jury  to  assess  defendants  damages  in  certain  cases. 

264.  Entry  oi  the  verdict.    Motion  for  new  triaL 

265.  Motion  for  new  trial,  or  for  judgment  on  spedal  verdict, 

where  to  be  heard. 

§  998.   (Aafd  1851.)   NoUoe  of  trial.    Separate  trial. 

Either  party  giving  the  notice  may  bring  the  issue  to  trial, 
and  in  the  absence  of  the  adverse  party,  unless  the  court  for  good 
cause  otherwise  direct,  may  proceed  with  his  case,  and  take  a  dis- 
mia»l  of  the  complaint,  or  a  verdict  or  jndgment,  as  the  case  may 
require.  A  separate  trial  between  a  plaintiff  and  any  of  the  seve- 
ral defendants  may  be  allowed  by  the  court,  whenever,  in  its  opin- 
ion, justice  will  thereby  be  promoted. 

€.  AlllflaTit  to  prevent  tnqneft. — ^An  affidavit  of  merits  is  neces- 
wxj  toprevent  an  inquest  (Diekenan  v.  Kimball,  1  Code  R  88 ;  Janei  v.  Mui- 
mUy  8  How.  824;  Sheldon  v.  Martin^  1  Code  Rep.  81 ;  Anderson  v.  Hough,  1 
Sand.  271 ;  Bee  Rule  27).  Except  only  in  the  case  of  an  answer  setting  np  a 
coimter-claim  and  nothing  more,  no  reply  being  made  (Potter  v.  SnUth,  9  How. 
262).  The  plaintiff  is  never  required  to  file  an  affidavit  of  merits  (Began  v. 
Ptieet,  8  Denio,  163).  One  affidavit  of  merits  to  prevent  an  inquest  is  sufficient, 
though  the  cause  be  several  times  noticed  for  trial  and  inquest  (6  Cow.  45). 
And  if  ffied,  and  served  on  a  plaintiif  ^s  attorney,  for  a  circuit  in  one  county, 
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it  has  been  held  sufficient,  thoogh  the  yenue  be  afterwards  changed  (ib.)  Bnt 
an  affidavit  of  merits  made  and  used  for  one  purpose  in  a  cause,  cannot  be 
used  for  another:  e.  g,,  an  affidavit  to  change  the  venue  will  not  be  received 
as  the  foundation  of  a  motion  to  set  aside  a  default  for  want  of  a  plea  {CuUer 
V.  Biggs,  2  Hill,  409 ;  and  see  Bsldm  v.  Devoe,  12  Wend.  228 ;  &fbtn»n  v.  8m- 
dair,  1  How.  106;  Popham  v.  Baker,  1  How.  166;  Colgate  y.  Marsh,  2  How. 
186 ;  Mygatt  v.  Garrimm,  18  Abb.  2M,  nM^ 

a.  Where  the  cause  is  called  in  its  order  the  defendant  may  appear  and  de- 
fend, although  no  affidavit  of  merits  be  filed  {&xi/rhweathir  v.  CarmtSL^  1 
Wend.  77). 

K  AffldaTit  by  irhom  to  be  made. — ^The  affidavit  must  in  gene- 
ral be  made  by  the  defendant  himself;  in  his  absence,  however,  it  may  be  made 
by  his  attorney  or  counsel  (11  Johns.  82) ;  or  his  agent  or  attorney  in  fsid 
specially  authorized  to  defend  the  action  {Johnson  v.  Lynch^  16  How.  199). 
Where  made  hj  the  attorney,  counsel,  or  agent,  it  must  state  a  sufficient  ex- 
cuse for  not  being  made  by  the  defendant  personally  (2  Cow.  581 ;  1  How.  63). 
Absence  beyond  seas  or  out  of  the  State  will  usually  be  deemed  sufficient  {Jokh- 
son  v.  Lynch,  supra).  It  is  no  valid  objection  to  such  an  affidavit,  that  the 
knowledge  of  the  defense  is  sworn  to  be  derived  from  the  statements  of  the 
defendant ;  for  this  is  all  the  information  that,  as  a  general  rule,  the  attorney 
can  ever  have  {id.)  It  would  be  proper  that  the  aSSdavit  should  state,  not 
only  that  the  deponent  has  been  ftuly  mformed  of  the  facts  of  the  case,  but  his 
inquiries  into  the  truth  of  those  facts,  and  his  better  knowledge  of  them  by 
means  of  such  inquiries,  &c.  {id.  202).  Li  Phillips  v.  Blagge,  (8  Johns.  Ul), 
the  affidavit  was  made  by  the  attorn^,  and  stated  that  the  defendant  was  ab- 
sent beyond  sea,  and  had  represented  to  deponent  that  he,  defendant,  had  a 
good  and  su1)stantial  defense  on  the  merits,  and,  from  his  representations  and 
the  papers  produced,  deponent  verily  believed  there  was  a  defense.  This  was 
held  sufficient.  In  Rooser>eU  v.  Dale,  (2  Cow.  681),  the  attorney  made  the  affi- 
davit^ swearing  to  a  good  defense  on  the  merits,  that  the  defendant  had  left 
the  city  of  New  York  for  Columbia  county,  and  did  not  return  in  time  to  make 
the  affidavit.  This  was  held  insufficient.  The  plaintiff  will  be  permitted  to 
impeach  the  excuse  for  the  affidavit  being  made  by  any  one  other  than  the  de- 
fendant, by  showing  that  it  is  false  or  frivolous,  but  cannot  question  the  exists 
ence  of  a  defense  sworn  to  in  due  form  {Johnson  v.  Ljtneh,  15  How.  202). 

0.  Where  a  maker  and  indorser  of  a  note  are  sued  in  one  action,  an  affidir 
vit  of  merits  by  the  maker  will  not  prevent  an  inquest  against  the  indoner, 
unless  it  appear  that  the  defense  of  both  is  identical  (19  Wend.  126).  And 
where  several  suits  are  brought  against  the  maker  and  indorsera  of  the  aame 
note,  an  affidavit  of  merits  to  set  aside  an  inquest  in  all  the  causes  may  he 
made  by  the  maker,  if  he  be  acquainted  with  the  facts,  and  the  defense  be  the 
same  in  all  the  causes  (6  Cowen,  895). 

d.  Form  of  affldaTlt. — The  substance  of  the  ordinary  affidavit  is,  that 
the  defendant  has  fully  and  fairly  stated  the  case  to  his  counsel,  giving  the 
name  and  residence  of  such  counsel  (Rule  21),  and  that  he  has  a  good  and  sob- 
stantial  defense  on  the  merits  thereof,  as  he  is  advised  by  his  said  counsel, 
after  such  statement  made  as  aforesaid,  and  verily  believes  to  be  true  (5  Johna 
835 ;  16  i&.  8).  The  language  of  the  affidavit  dfiould  strictly  conform  to  the 
rule  of  court ;  otherwise,  it  may  be  treated  as  a  nullity  (2  HiU,  859).  An  affi- 
davit that  the  party  has  frilly  and  iairiy  stated  '*  this  case,"  or  **  his  case,'^  to 
counsel,  fairly  implies  that  he  has  stated  the  whole  case,  and  is  sufficient  (Jcf- 
dan  V.  Garrison,  6  How.  6).  But  an  affidavit  that  he  has  stated  his  '*  defense,'* 
or  ^*  the  facts  of  his  defense,'*  to  counsel,  only  implies  that  he  has  stated  one 
side  of  the  case,  and  is,  therefore,  insufficient  (22  Wend.  686 ;  2  Hill,  859; 
Richards  v.  Sweteer,  1  Code  R  117;  TompMns  v.  Acer,  10  How.  810 ;  EUisJ. 
Jones,  6  id.  296).  So,  an  affidavit  that  the  defendant  has  frdly  and  ftirlj 
stated  "  the  facts  of  his  case,"  &c.,  is  insufficient  (1  HilL  644).  And  an  affida- 
vit which  alleged  that  the  defendant  had  stated  '^  his  ease  in  this  eauss,^'  waa 
held  insufficient  {EUis  v.  Jones,  6  How.  296).    Nor  will  it  do  to  qualify  the 


§  25&]  INQUEST.  375 

leqidntioii  of  the  role,  by  adding,  "  so  far  as  the  facts  have  come  to  defendants 
knowledge,^^  unless  a  somdent  excuse  be  shown  (19  Wend.  617).  An  affidavit 
that  Uie  defendant  has  a  "defense,  &c.,  to  the  plaintiff^s  declaration  filed  in 
the  sait,'^  Ac.  (1  How.  68),  or  "  to  the  bond,*'  &c.,  or  ^^  a  defense  in  the  action,*' 
withoQt  stating  *'on  the  merits"  (4  HiU,  684;  McMurray  y.  Oifford^  5  How. 
14),  has  been  held  bad.  The  courts  are  always  strict  as  to  the  form  of  an  affi- 
darit  of  merits  (Finlayson's  Common  Law  Procedure  Acts,  91). 

0.  AflldaTlt  to  be  filed  and  eopy  served. — ^The  affidavit  is  to  be 
fQed.  and  a  copy,  endorsed  with  a  notice  of  the  original  bein^  on  file,  served 
on  toe  plaintiff's  attorney,  before  or  on  the  first  day  of  the  circuit  (15  Johns. 
586);  or  before  an  inquest  is  actually  taken  (6  Hill,  368 ;  6  Abb.  612). 

1,  §erTi<;e  of  tbe  aflldaTit* — ^Under  the  former  practice  it  was  said 
that  an  affidavit  to  prevent  an  inquest  sometimes  might,  and  at  other  times 
should,  be  served  in  a  different  manner  from  what  is  required  in  relation  to 
other  papers.  At  the  circuit,  if  the  plaintiff's  attomev  was  not  present,  it 
might  he  delivered  to  the  counsel  having  the  cause  in  charge.  If  not  deliv- 
ered at  the  circuit,  it  should  be  served  in  such  a  way  that  it  will  probably 
oome  to  the  knowledge  of  the  attorney  in  season  to  enable  him  to  communi- 
cate with  the  counsel  before  the  inquest  is  taken.  Accordingly,  when  the 
affidavit  was  served  on  the  second  day  of  the  circuit,  by  leaving  it  at  the  office 
of  the  plaintiff's  attorney,  no  one  being  in  at  the  time,  and  he  took  the  inouest 
a  few  moments  afterward,  but  without  knowing  that  the  affidavit  had  been 
aerred,  his  proceedings  were  held  regular  {Brainard  v.  Ha^ford^  6  Hill,  868). 
Pediaps  it  would  be  otherwise  if  there  is  any  one  in  the  office  at  the  time  of 
'iie  service  {SmUh  v.  Ayleswarth^  2i  How.  83). 

&  Inqneit,  i¥heii  It  may  be  taken. — ^An  inquest  may  be  taken  on 
finy  day  after  the  first  day  of  the  circuit,  immediately  after  the  opening  of  the 
court  (Rule  29)  but  not  after  the  trial  of  a  litigated  cause  has  commenced 
{Nkholi  V.  Chamnan,9  Wend.  451),  nor  after  the  jury  had  been  discharged 
(Diekenitm  v.  KimbaUy  1  Code  Rep.  83 ;  Haines  v.  I>avi$^  6  How.  118) ;  an  in- 
quest can  be  regularly  taken  on  the  first  day  of  a  trial  term,  if  the  action  is 
regularly  called  on  that  day  upon  the  calendar  (Smith  v.  Braton,  1  Duer,  665). 

d.  The  plaintiff  cannot  take  an  inquest  at  a  circuit  for  which  he  has  not 
served  a  notice  of  trial  (Ouh&r  v.  Felt^  4  Rob.  681):  although  he  has  been 
called  there  by  a  notice  of  the  defendant  (PcUer  v.  Dcmson^  8  Abb.  48). 

e.  Where  at  the  opening  of  the  court,  the  plaintiff  asks  to  take  an  inquest, 
and  he  by  direction  of  the  court  waits  till  a  cause  then  on  trial  is  concluded, 
and  then  takes  an  inquest, — ^it  is  irregular,  but  will  be  set  aside  without  costs. 
In  such  a  case  the  proper  course  is  to  defer  taking  an  inquest  until  it  can  be 
done  at  the  opening  of  the  court  {Anon,  MS.  Superior  Ct. ;  see  6  Abb.  512). 

/.  Where  a  motion  to  change  the  place  of  trial  was  made  by  the  defend- 
ant and  after  the  motion  had  been  heard,  and  while  the  question  was  under 
advisement,  the  cause  was  reached  on  the  calendar,  and  the  plaintiff  took  an 
inquest.  There  was  no  stay  of  proceedings.  The  motion  was  subsequently 
granted.  Held,  that  the  decision  related  back  to  the  time  of  making  tiie 
motion  and  made  the  inquest  irregular ;  but  the  inquest  would  have  been  reg- 
ular if  the  decision  on  the  motion  to  change  the  place  of  trial  had  been  de- 
nied ( Wklmm  V.  Bmdenon,  15  How.  90). 

g»  Proeeedin^  on  Inquest. — ^Upon  an  inquest  the  defendant  has  a 
rigjit  to  appear,  and  cross-examine  the  plaintiff's  witnesses ;  but  he  cannot 
prove  a  defense  by  them,  nor  examine  witnesses  on  his  own  behalf.  He  may, 
however,  object  to  the  plaintiff's  evidence,  and  except  to  the  judge's  ruling, 
as  in  ordinary  cases.  So,  the  plaintiff  may  be  nonsuited  if  he  fail  to  make 
out  his  case  ( WiUis  v.  Orem^  1  Wend.  78 ;  HaHnm  v.  Boyd^  5  ib.  563).  (See 
in  note  to  {246). 

K  Where  there  is  a  counter-claim,  not  denied,  and  the  plaintiff  takes  an 
inquest,  the  amount  of  the  coxmter-claim  must  be  allowed  the  defendant 
{BaUer  v.  SmUh,  9  How.  262). 

i  An  action  at  issue  upon  issues  of  fact  only,  and  noticed  for  trial,  and 
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placed  upon  the  calender,  if  the  defendant  fails  to  appear  when  it  la  read 
in  itB  order,  must  be  tried  by  the  court  and  jury,  or  by  the  court  alone  if 


reached 
the 
plaintiff  elects  to  treat  the  failure  of  the  defendant  to  appear  as  a  waiver  by 
nim  of  a  trial  by  jury.  The  plaintiff  cannot  in  such  a  case  take  an  order  to 
have  his  damages  assessed  by  a  SherifiPs  jury  (  Q-Sberton  y.  FleUckA^  5  Duer,  653 ; 
Dolan  y.  Petty,  4  Sand.  678). 

a.  Where  the  defendant  has  answered,  denying  all  or  any  of  the  material 
allegations  of  the  complaint,  although  he  does  not  appear  on  the  trial,  it  is 
incumbent  on  the  plaintiff  to  proye  the  allegations  so  denied  before  he  it  en- 
titied  to  judgment  {Patton  y.  BoMmell,  8i  Barb.  421). 

h,  l¥atTlii0  or  ietttn^  aside  Inquest.— A  party  who  has  taken  an 
inquest  regularly  is  not  bound  to  waiye  it,  he  may  put  the  adyerse  party  to 
his  motion  (Smtth  y.  Bbward,  12  Wend.  128).  Setting  aside  inquest  is  in  the 
discretion  of  the  court  (Leightan  y.  Wood,  17  Abb.  177).  But  no  inqoest 
should  be  set  aside  unless  the  court  is  fully  satisfied  that  defendant  has  do 
eyidence  which  would  materially  reduce  the  amount  of  the  recoyery  {LeigkUm 
y.  Wood,  17  Abb.  177).  The  court  refhsed  to  open  an  inquest  on  the  ezcnses 
that  the  counsel  was  engaged  before  a  referee  and  that  a  material  witnev 
was  absent  (Ward  y.  BiJShman,  28  How.  880).  An  inquest  regulariy  taken 
will  not  be  set  aside  where  it  appears  that  the  answer  was  insufficient  or 
friyolous  {Hunt  y.  MaiU,  1  Code  Kep.  118).  On  setting  aside  a  r^ular  in- 
ouest,  defendant  was  put  under  terms  of  withdrawing  a  plea  of  the  statute  of 
Imiitations  {Fox  y.  Baher,  2  Wend.  244) ;  and  the  court  refused  to  set  aside 
an  inquest  regularly  taken,  where  the  only  defense  was  usury  {Morru  y.  ShOery, 
6  Abb.  74 ;  Mtriih  y.  Oorlies,  1  Daly,  274).  So  the  court  rernsed  to  set  aside 
an  inquest  because  the  action  was  improperly  brought  in  the  name  of  husband 
and  wife,  or  for  a  yariance  between  the  complaint  and  judgment,  and  the 
proof,  nor  because  the  judge  allowed  an  amendment  by  which  the  amount  of 
plaintiff's  recoyery  was  increased  {Burger  v.  Baker,  4  Abb.  11).  The  conrt 
refused  to  open  an  inquest  after  a  delay  of  two  years  {B5mdrieks  y.  Carpenter, 
1  Abb.  N.  S.  218 ;  2  Rob.  626). 

0.  When  the  cause  is  reached  and  called,  and  an  inquest  taken  in  the 
absence  of  the  defendant's  counsel,  $embie  his  actual  engagement  at  the  time 
at  another  court,  is  not  a  ground  for  opening  the  default  {Morris  y.  SlaUry, 
6  Abb.  74).  After  a  default  regularly  taken,  the  same  will  not  be  opened, 
upon  a  mere  general  affidayit  ofmerits.  The  part^  must  disclose  the  nature 
or  his  defense,  so  that  the  court  may  judge  whether  it  is  meritorious  {MeOeffig(t^ 
y.  Jenkins,  1  Barb.  81 ;  Ferrusae  y.  IHom,  ib,  42).  If  a  married  woman  is  sued 
as  A  feme  sole  and  she  allows  judgment  to  pass  by  default,  and  it  appears  she 
obtained  the  credit  by  representing  herself  as  a  widow — the  court  will  not  on 
motion  relieye  her  from  the  judgment,  but  leaye  to  her  an  appeal  {Oenet  t. 
JDusenbury,  2  Duer,  679). 

d.  Appeal. — An  order  openine,  or  refusing  to  open,  an  inquest  is  not  ap- 
pealable to  the  general  term  {Farish  y.  Corliss,  1  Daly.  274 ;  Millard  y.  Fas 
Baust,  17  Abb.  819  noU',  and  7  Bosw.  678).  In  Leighton  y.  Wood,  17  Ahh, 
177,  the  court  entertained  an  appeal  from  an  order  setting  aside  an  inqnest 
On  affirming  the  order,  the  court  said,  orders  of  this  description  are  discre- 
tionary, and  not  subject  to  reyiew  on  the  trial. 

e.  The  aetlon  mast  be  ready  for  trial  as  to  all  tbe  defendaats. 

^— An  action  cannot  regularly  be  brought  to  trial  until  it  is  in  such  a  situation 
that  a  Jinal  judgment  can  be  rendered  between  all  the  parties.  It  cannot  be 
tried  in  sections  without  leaye  of  the  court.  Thus,  if  all  the  defendants  have 
not  been  seryed  with  the  sunmions,  nor  haye  appeared,  a  defendant  who  has 
been  seryed  and  answered  cannot  hriaa  the  action  to  trial  {Morris  t. 
Crawford,  16  Abb.  124).  One  of  two  defendants  appearing  by  a  separate 
attorney,  and  haying  a  separate  and  different  defense,  may  bring  the  cause 
as  to  himself  to  trial,  and  in  case  no  one  attends  for  the  plaintiff,  may  take  a 
judgment  of  dismissal  by  default  {Qumee  y.  Boons,  29  Barb.  547).    Kor  where 
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an  action  is  at  issue  as  against  all  of  several  defendants,  can  any  one  of  them 
give  notice  of  trial,  and  upon  the  failure  of  the  plaintiff  to  appear,  take  a  judg- 
ment against  him  by  default.  The  cause  must  not  only  be  in  readiness  for 
trial  as  between  all  the  parties  to  the  action,  but  it  must  also  have  been 
noticed  for  trial  by  all  the  defendants  who  have  a  right  to  appear  on  the  trial 
and  move  for  judgment  against  the  plaintifif.  Where  the  cause  has  not  been 
noticed  for  trial  by  the  plaintiff,  and  but  one  of  several  defendants  who  has 
appeared  and  answered  has  noticed  it,  no  effectual  trial  can  be  had  ( Ward  v. 
Aiwy,  la  How.  193 ;  and  see  Tracy  v.  K  Y,  Steam  Faucet  Co.  1 E.  D.  Smith, 
849;  Burnhftm  v.  De  Bevoise,  8  How.  159 ;  Powell  v.  Finch,  5  Duer,  666.) 

a.  Jury. — One  not  a  jfreeholder  nor  assessed  in  respect  of  personal  estate 
is  not  qualified  to  act  as  juror  (  VaUon  v.  Nat.  Loan  Fund  Ins.  Go.  17  Abb. 
268).  Where  a  juror  is  challenged  for  favor,  the  triers  must  find  that  he 
stands  impartial  and  indifferent,  or  they  should  reject  him  {Smith  v.  Fhyd^ 
18  Barb.  522 ;  see  Maretzek  v.  CavMweU,  2  Abb.  N.  S.  407).  Where  a  judge 
actsas  trier  upon  the  challenge  of  a  juror  to  the  favor,  his  rejection,  as  inmiate- 
rial,  of  evidence  offered  in  support  of  the  challenge  cannot  be  reviewed  {Costi- 
gam  v.  Cuyler,  21  N.  Y.  134). 

I.  Where  parties  proceed  to  trial  before  a  jury  without  objection  to  the 
manner  in  which  such  jury  was  empanneled  or  sworn,  it  is  too  late  after 
verdict  to  make  such  objection  (Dayharsh  v.  Enos,  5  N.  Y.  581 ;  Mayor  of  N, 
Y.  V.  J/a*m,  1  Abb.  352 ;  Harderinirgh  v.  Orary,  15  How.  807). 

c  Struck  Jlir|r. — ^As  to  when  the  court  will  order  a  struck  jury,  see 
W<M  V.  Sun  Mut.  Ins.  Co.  17  Abb.  356 ;  2  Rob.  646.  A  special  jury  will 
not  be  ordered  in  New  York  city  (Nesmith  v.  Atlantic  Ins,  Co.  8  Abb.  423 ; 
see  Laws  1^57,  ch.  630). 

d.  WLfght  to  begin. — Where  the  plaintiff  must  or  may  give  any  evidence 
to  make  out  his  case,  he  has  the  right  to  begin  (see  AyrauU  v.  Chamherlamy 
88  Barb.  229,  233;  Becker  v.  Hopkins,  16  Abb.  301  n.;  LiUJejohn  v.  QreeUy,  18 
Abb.  41 ;  Huntington  v.  Cmdcey,  33  Barb.  218 ;  Hollister  v.  Bend&r,  1  Hill,  150  ; 
Lmngton  v.  Patjer,  16  Ohio,  324 ;  Richa/rds  v.  Meon,  20  Penn.  19;  Thurston  y. 
Kennett,  2  Foster,  151 ;  Vance  v.  Vance,  2  Mete.  (Ky.)  581 ;  WoUer  v.  Morgan, 
18  B.  Monr.  136;  Jachsan  v.  Pittsford,  8  Blackf  194;  Latham  v.  Selhirh,  11 
Texas,  314 ;  Davis  v.  Bngham,  29*Maine,  391 ;  Gross  v.  Turner^  21  Verm.  437 ; 
Leete  v.  Oresham  Ins.  Go.  7  Eng.  Law  &  Eq.  R.  578 ;  Sntton  v.  Saddler,  3  C. 
B.  N.  8.  87 ;  Amos  v.  Hughes,  1  Moo.  &  R.  464 ;  Garter  v.  Jones,  6  C.  &  P.  64 ; 
1  Moo.  &  R.  281 ;  Cooper  v.  Wakeley,  3  C.  &.  P.  474,  480 ;  see  also,  8  Camp. 
866;  2  Stark.  518;  6  C.  &  P.  687,  773,  666;  1  Moo.  &  R.  304,  386,  476,  441, 
578;  15  B.  Monr.  27 ;  Hardin,  182;  Hoxie  v.  Oreen,  37  How.  97;  and  see  18 
Abk  223 ;  28  N.  Y.  324;  31  N.  Y.  611). 

s.  Counsel  addresslnn^  JuiT* — Whether  counsel  shall  be  permitted 
to  addre^  the  jury  is  in  the  discretion  of  the  court  {The  People  v.  Uook,  8  N. 
Y.  67) ;  and  the  court  will  restrain  the  observations  of  counsel  to  the  points 
in  issue  {Mitchell  v.  Borden,  8  Wend.  570 ;  and  see  Bullock  v.  Smith,  15  Geo. 
895 ;  Mitehum  v.  The  State,  11  Geo.  615  ;  Fry  v.  Bennett,  3  Bosw.  202). 
^  /.  In  opening  each  party  should  be  confined  to  a  legitimate  opening  of 
his  own  case  l  AyrauU  v.  Ghamherhin,  33  Barb.  229).  Evidence  cannot  be  re- 
jected because  not  within  the  opening  {Nearing  v.  Ikll,  5  Hill,  291).  The 
complaint  will  not  be  dismissed  merely  on  the  ground  that  the  counsel  has 
not  in  his  opening  stated  facts  sufficient  to  constitute  a  cause  of  action 
(fiCworf  V.  Hamilton,  3  Rob.  672 ;  18  Abb.  298).  A  defense  cannot  be  exclud- 
ed merely  on  the  opening  of  counsel  {Sa/wyer  v.  Gh/imbers,  43  Barb.  622). 

g.  Objecting  to  pleadings. — The  only  objections  that  can  be  taken 
to  the  complaint  at  the  trial  are,  that  it  does  not  show  a  cause  of  action,  or 
that  the  court  has  not  jurisdiction  (  Winterson  v.  Eighth  At.  B.  B.  Go.  2  Hil- 
ton, 389;  Luddington  v.  Taft,  10  Barb.  447). 

A.  Where  the  defendant  set  up  matter  as  a  counter-claim,  to  which  there 
was  no  demurrer  or  reply,  but  which  the  presiding  judge  held  did  not,  in 
effect,  constitute  a  counter-claim, — held,  that  the  court  might  disregard  such 
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alleged  counter-claim  {Van  Valen  v.  LapKam^  18  How.  246).  pbjections  to 
the  pleadings  or  proofd.  to  be  available  on  appeal,  must  be  first  taken  at  the 
trial  {Bosebrooks  v.  IHuMwre^  1  Trans.  App.  265  ;  86  How.  138).  If  the  defect 
is  one  capable  of  being  obviated  ( Brootman  y.  Biamil,  64  Barb.  209 ;  see  FiUo 
V.  Jones,  4  Keyes,  828 ;  Sawyer  v.  Chambers,  48  Barb.  622).  Where  the  com- 
plaint asks  legal  and  equitable  relief,  semble  the  defendant  may  call  upon  the 
plaintiff  to  elect  upon  which  he  will  rely  {Penn.  Goal  Co.  v.  DeL  Cantil  Co,  1 
Keyes,  72).  Where  the  answer  sets  up  several  defenses,  a  motion  to  compel 
the  defendant  to  elect  upon  which  he  will  rely  is  addressed  to  the  discretion 
of  the  court,  and  its  decision  thereon  cannot  be  reviewed  {Kerr  v.  Hays,  85 
N.  Y.  881).  Where  the  answer  seta  up  several  defenses,  a  eeneral  objection 
on  the  trial,  that  the  answer  does  not  set  out  sufficiently  the  facts  constituting 
the  defenses,  or  either  of  them,  is  not  available  {id.) 

a,  AcUoamment. — ^A  motion  for  an  a(youmment,  if  opposed,  must  be 
supported  by  affidavit  {Brooklyn  Oil  Works  v.  Broftn^  7  Abb.  N.  8.  882;  88 
How.  451).  It  is  addressed  to  the  discretion  of  the  court,  its  refusal  is  not 
the  subject  of  exception,  but  may  be  reviewed  on  motion  for  a  new  trial  {id,; 
MiUer  v.  Porter,  17  How.  526) ;  or  when  the  trial  is  without  a  jury  on  ap- 
peal {Hoicard  v.  Freeman,  7  Rob.  25 ;  8  Abb.  N.  S.  292).  But  no  review  can 
be  had  of  an  order  denying  a  motion  to  postpone,  where  the  trial  was  not 
proceeded  with  {Howard  v.  Freeman,  6  Rob.  511).  As  to  what  the  affidavit 
should  state,  see  Brooklyn  Oil  Works  v.  Brown,  supra, 

h.  An  order  of  a  ju^e,  pending  the  trial,  that  the  cause  stand  over  until 
a  future  day,  to  enable  a  party  to  mtroduce  additional  testimony,  cannot  be 
reviewed  by  an  appeal  from  such  order  {Phelps  v.  Wwrd,  10  Bosw.  617). 

c.  Pontponement  on  payment  of  costs  of  clreult. — Where  a 
cause  was  reached  at  the  circuit,  and  called  on  for  trial  by  the  defendants; 
whereupon  the  plaintiff  applied  for  a  postponement,  which  was  denied.  He 
then  gave  notice  of  discontinuance,  and  made  a  tender  of  costs ;  ten  days 
afterwards,  but  during  the  same  circuit,  the  judge  at  the  circuit  made  an 
order,  dismissing  the  complaint  with  costs  and  directing  an  extra  allowance, 
— ^held,  that  the  judge  had  jurisdiction  to  make  such  order  {Moffat  v.  Ford, 
14  Barb.  577). 

d.  Where  a  defendant  has  been  offered  his  costs  of  the  circuit,  and  it  does 
not  appear  that  they  have  evei  been  made  out  or  adjusted  in  any  way,  or  he 
prepared  to  receive  them,  he  is  not  entitled  to  a  dismissal  of  the  complaint 
lor  not  bringing  the  cause  to  trial  at  the  circuit  {Hawley  v.  Seymour,  8  How. 
96).  Defendant  should  have  had  his  costs  adjusted  and  given  plaintiff  notice 
of  the  amount  {id,) 

e.  Examination  of  ivitnesses. — The  court  may,  in  its  discretion, 
allow  lending  questions  to  a  witness  {Cheney  v.  Arnold,  18  Barb.  434 ;  Bud- 
long  V.  Van  Nostrand,  24  i(2.  25 ;  Vrooman  v.  GHffUhs,  1  Eeyes,  58) ;  and  de- 
cide whether  or  not  the  question  is  leading  ( Walker  y.  Ihuupaugh,  20  N.  Y. 
170) ;  may  allow  further  testimony  after  a  party  has  closed  his  case  {Chancd 
V.  Barclay,  1  E.  D.  Smith,  884 ;  20  N.  Y.  60 ;  Sheldon  v.  Wfod,  2  Boew.  285) ; 
and  may  control  the  cross-examination  {Peck  v.  Biehmond,  2  E.  D.  Smith, 
880).  After  a  witness  has  been  once  examined,  unless  requested  to  remain, 
he  may  leave  the  court  {Sheffield  v.  Boehester  B,  B.  Co,  21  Barb.  889).  If  the 
opposite  party  desire  to  cross-examine  him,  it  should  be  done  while  he  is  on 
the  stand  {id.)  As  to  the  time  and  manner  of  examining  a  witness  as  to  his 
competency  (see  Seeley  v.  FngeU,  17  Barb.  580).  The  party  putting  a  witness 
on  the  stand  may  be  required  by  his  adversary  to  state  in  advance  what  he 
proposes  to  prove  by  him  {Beal  v.  Finch,  11  N.  Y.  128) ;  and  whether  a  wit- 
ness shall  be  put  on  his  voir  dire  or  not  is  in  the  discretion  of  the  judge 
{Seeley  v.  EngeU,  17  Barb.  680).  The  court  may  in  its  discretion  interfere  and 
protect  a  witness  from  irrelevant  questions  ( Varona  v.  Soearras,  8  Abb.  802 ; 
G^t  West.  Turnpike  Co.  v.  Loomis,  82  N.  Y.  127) ;  and  the  order  of  proof  is  in 
the  discretion  of  the  judge  {Bedell  v.  Powell,  18  Barb.  188 ;  Seeley  v.  CMtim^ 
den^  4  How.  265). 
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ff.  Connsel  objecting  to  a  question  put  to  a  witness  may  be  required  to 
state  the  grounds  of  h£  objection  (Earris  y.  Panama  JS.  R.  Co,  5  Bosw.  312 ; 
Ebcood  T.  Dieftndorf^  5  Barb.  398).  An  objection  not  stating  any  grounds 
for  it  is  not  available  on  appeal  {Shaw  v.  Smithy  8  Keyes,  316  ;  5  Abb.  Pr.  R. 
129 ;  1  Trans.  App.  238).  The  exception  to  testimony  must  point  out  specifi- 
cally the  particular  part  deemed  objectionable  ( WiUan  v.  N,  F.  Cent  H.  B. 
Co,  2  Trans.  App.  298),  except  where  the  grounds  of  objection  are  obvious 
without  statement,  or  are  of  such  a  character  that,  if  stated,  they  could  not 
he  obviated  {Fillo  v.  Jones,  4  Keyes,  828;  Sawyer  v.  Chamibers,  43  Barb.  622 ; 
Brookman  v.  HamU^  54  Barb.  209).  Where  the  objection  to  the  admissibility 
of  evidence  is  so  broad  in  its  terms,  as  if  sustained  it  would  exclude  testimony 
which  is  admissible,  it  cannot  be  made  available  on  review  (  WiUan  v.  N.  T, 
Cent.  R  R,  Co.  2  Trans.  App.  298).  Where  a  conversation  between  persons 
is  offered  in  evidence,  the  party  ofifering  it  must  disclose  how  it  is  material 
(Tnutees  of  BaptUt  Church  v.  Brooklyn  Fire  Ins,  Co.  28  How.  448). 

h.  A  party  must  except  to  a  question  put  to  a  witness  before  the  question 
is  answered;  he  cannot  except  aner  the  question  is  answered  {Gheesebrough  v. 
Tayhr,  12  Abb.  227). 

e.  Each  party  should  put  in  all  his  proof  before  resting  his  case  (Seeley  v. 
Chittenden,  4  How.  265 ;  Ayrault  v.  Chamberlain^  38  Barb.  234) ;  but  the  num- 
her  of  witnesses,  and  whether  or  not  a  witness  should  be  recalled,  is  in  the 
discretion  of  the  presiding  judge  (TreadweU  v.  Stetbins,  6  Bosw.  538 ;  Anthony 
V.  Smith,  4  Bosw.  603;  Burger  v.  White,  2  Bosw.  92;  see  Lewis  v.  Byder,  13 
Abb.  1 ;  Stticey  v.  GraJiafn,  8  Duer,  444 ;  Pearson  v.  Fisire,  2  Hilton,  146 ;  Mea- 
hiny.  Anderson,  11  Barb.  216;  Bunkle  y.  Kocker,  11  Barb.  387;  WiUiamsy. 
Bayes,  20  N.  Y.  60 ;  Qreen  v.  Brown,  3  Barb.  120 ;  Keeler  v.  Delavan,  4  Barb. 
317).  This  discretion  may  be  reviewed  on  a  motion  for  a  new  trial,  but  not 
on  appeal  {NolUm  v.  Moses,  8  Barb.  81). 

a.  The  court  may  limit  the  number  of  witnesses  to  any  point  {Anth<^ny  v. 
Smithy  4  Bosw.  508 ;  Ward  v.  Wash.  Ins.  Co,  6  Bosw.  229). 

e.  Allowing  or  refusing  to  allow  the  plaintiff  to  re-open  the  case  after  the 
defendant  has  rested,  is  in  the  discretion  of  the  court  {Henry  y.  Lowell,  16 
Barb.  268). 

/.  The  credibility  of  witnesses  is  a  question  for  the  juij  {Merritt  v.  Lyon, 
3  Barb.  110).  It  is  in  the  discretion  of  the  court  to  determme  when  testimony 
as  to  the  character  of  a  witness  shall  ceaae^  when  it  may  be  resumed  and  which 
party  shall  close  the  examination,  and  the  decision  is  not  reviewable  {Spear  v. 
Myers,  6  Barb.  445).  A  witness  cannot  be  impeached  as  to  credibility  by  proof 
of  any  single  act  of  bad  conduct  ( Varona  v.  Soearrat^  8  Abb.  802). 

ff.  Under  a  general  objection  to  the  competency  of  a  witness,  objection  to 
the  competency  of  individual  answers  given  by  him  cannot  be  raised  {Anon.  8 
Abb.  102). 

h.  The  right  of  counsel  on  cross-examination  to  enquire  into  collateral 
facts  with  a  view  to  discredit  the  witness,  is  in  the  discretion  of  the  court, 
and  is  not  reviewable,  as  a  general  rule,  either  on  exception  or  motion  for  a 
new  trial  {AUen  v.  Bodine,  6  Barb.  888;  see  Graham  v.  Chrystal  2  Keyes,  21.) 

i  A  witness  may,  on  cross-examination  be  interrogated  as  to  his  religious 
belief;  to  show  that  he  does  not  believe  in  the  existence  of  a  God  who  will 
punish  false  swearing,  it  goes  to  the  credibility  of  the  witness  {Stanbro  v. 
%Mkm,  28  Barb.  265). 

j.  Evidence  once  given  cannot  be  withdrawn  (Decker  y.  Bryant,  7  Barb. 
188),  and  after  evidence  bearing  upon  the  issues  has  been  duly  taken,  without 
Objection,  the  judge  at  the  circuit  has  no  power  to  strike  it  out,  or  to  exclude 
it  from  the  consideration  of  the  jury  {HaUy.  Ernest,  86  Barb  585).  Where 
a  witness  testifies  to  facts  not  within  his  knowledge,  the  testimony  cannot  be 
struck  out,  the  only  remedy  is  to  show  by  cross-examination  that  the  witness 
had  not  si^cient  knowledge  of  what  he  had  testified  to  {Bushmore  v.  HaU,  12 
Abb.  421). 

h.  A  party  cannot  impeach  his  own  witness,  that  is  to  say  he  cannot  insist 
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that  he  is  unworthy  of  belief,  but  he  may  show  by  other  witnesses  that  the 
facts  are  not  as  he  has  stated  them  {Bunt  v.  Fuh,  4  Barb.  824).  As  to  the 
right  of  a  party  to  contradict  testimony  brought  out  by  himself  {Trustees  of 
Baptia  Church  v.  BrooUyn  Fire  Ins.  Co.  33  How.  448). 

a.  An  adyerse  witness  cannot  be  contradicted  unless  his  attention  has  beeo 
directed  to  the  subject  on  which  the  contradiction  is  proposed  (Tnutees  of 
Baptist  Church  v.  Brooklyn  Fire  Ins.  Go.  33  How.  448). 

h.  Where  testimony  is  offered  which  is  relevant  as  to  one  of  two  defend- 
ants but  is  irrelevant  as  to  the  other,  it  must  be  objected  to  by  the  latter  on  that 
ground.  If  an  exception  is  taken  by  both  defendants  it  is  not  erroneous  to 
overrule  it  (Black  v.  Foster^  28  Barb.  887). 

c.  Where  evidence  is  offered  as  a  defense  and  excluded  on  the  ground  that 
it  is  not  warranted  by  the  pleadingE^  if  the  party  desires  to  avail  himself  of  it 
in  mitigation,  he  should  offer  it  again  for  that  purpose  {Travis  v.  BargeTy  24 
Barb.  616). 

d.  The  reception  of  incompetent  testimony,  duly  objected  and  excepted  to, 
is  ground  for  reversal,  unless  such  testimony  could  not  possibly  have  injured 
the  opposite  party  ( Wilson  v.  Wilson^  4  Keyes,  413). 

e.  If  an  offer  of  evidence  contain  any  matter  not  admissible,  the  whole 
may  be  rejected  {Hosley  v.  Black,  30  How.  97 ;  Harger  v.  EdmondSj  4  Baih. 
356). 

/.  A  juror  may  be  examined  as  a  witness  in  the  cause  {Manley  v.  Shaw,  1 
Carr.  &  M.  861). 

g.  Nonsuit. — ^A  nonsuit  may  be  ordered  at  any  stage  of  the  trial  {Earnet^ 
V.  Hudson  Biter  B,  B,  Co.  24:  How.  97).  After  plaintiff  h^  closed  his  case  ( FirJi- 
Jield  V.  Potter^  24  How.  446).  On  a  defendant  moving  for  a  non-suit  he  most 
specify  the  grounds  for  his  motion  (Castle  v.  Buryeay  33  Barb.  480) ;  or  the 
objection  will  not  avail  on  appeal  in  the  Court  of  Appeals.  A  general  objec- 
tion is  not  sufficient  (Binsse  v.  Wood,  37  N.  Y.  636).  A  motion  u>r  nonsuit,  on 
the  ground  that  plaintiff  has  shown  no  right  to  recover,  or  that  the  evidence 
does  not  entitle  tne  plaintiff  to  recover,  is  too  indefinite  (TruUees  of  8t.  Marxfi 
Church  V.  Co/gger,  6  Barb.  577).  A  defendant  moving  at  the  close  of  the  evi- 
dence for  a  nonsuit,  which  is  denied,  if  he  desires  that  questions  of  fact  be 
submitted  to  the  jury,  must  distinctly  request  it,  and  cannot  upon  appeal 
make  the  point,  under  a  f^eral  exception  to  the  judge's  direction  of  a  ver- 
dict, that  there  are  questions  of  fact  which  should  have  been  submitted  (  Fin- 
chdl  V.  Bickis,  18  N.  Y.  558 ;  and  see  Bidinell  v.  lament,  17  How.  857). 

h.  Where  testimony  is  conflicting  the  case  must  be  submitted  to  the  juzy 
(Smith  V.  Tiffany,  86  Barb.  33 ;  Bemhard  v.  Bnmn&r,  4  Bosw.  528 ;  ^diceU  t. 
Lament,  17  How.  357 ;  and  see  EmDeU  v.  Gould,  3  Eeyes,  433).  If  either  party 
desires  the  case  to  be  submitted  to  the  jury  he  must  make  the  request  at  the 
trial  (Seymour  v.  Cowing,  1  Keyes,  583 ;  MaUory  v.  Tioga  B,  B.  Co.  5  Abb.  N. 
S.  430;  Cames  v.  PlaU,  6  Rob.  270;  Boagland  v.  Trask,  id,  540;  Monk  v. 
Union  Life  Ins.  Co.  id.  455). 

i.  A  nonsuit  cumot  be  directed  by  the  judge  on  the  assumption,  by  him, 
that  a  witness  for  the  plaintiff  is  not  worthy  of  belief  (Merritt  v.  Lyon,  8  Barb. 
110).  That  the  jur^  may  choose  to  discredit  evidence  not  impeached  and 
not  Incredible  upon  its  face,  is  no  reason  for  submitting  it  to  them  (Lower  v. 
Meeker,  25  N.  Y.  861).  It  is  error  to  refuse  a  nonsuit  where  the  uncontradicted 
evidence  establishes  a  defense  (id.) 

j.  When  the  court  may  nonsuit,  see  Smith  v.  Sanger,  3  Barb.  360;  KeUy  v. 
Kelly,  3  Barb.  419 ;  Carpenter  v.  Smith,  10  Barb.  668 ;  Thompson  v.  Diekerson, 
12  Barb.  108 ;  Bascomb  v.  Buffalo  and  State  Line  R.  B.  37  Barb.  232 ;  Ern^  v. 
ffudsm  Biver  B.  B  Co.  24  How.  97 ;  BidweiU  v.  Lament,  17  How.  857 ;  Fales 
V.  McKecyn,  2  Hilton,  53. 

k.  .Where  a  nonsuit  depends  on  important  questions,  and  disposes  of  the 
whole  of  plaintiff's  rights,  it  is  a  proper  case  for  suspending  judgment  and 
directing  that  the  plaintiff's  exception  to  the  nonsuit  be  hea^  in  Uie  lirst  in- 
stance at  the  general  term  (Molony  v.  Bows,  9  Abb.  86). 
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a.  Effect   of  nonsaft   or  dlsmliial   of   coniplalnt.~XJpon  a 

motion  tor  nonsuit  a  dismissal  of  the  complamt  may  be  taken  ( Gamm  y. 
Whahn^  5  How.  325).  A  dismissal  of  the  complaint  being  equivalent  to  a 
nonsuit  (Holmes  v.  8locum^  6  How.  218 ;  Harriton  v.  TF<?oS,  2  Duer,  50 ;  see 
RMins  y.  WdU^  26  How.  15),  is  not  a  bar  to  a  second  action  for  the  same  cause 
{Mechanics'  EVg  Amo,  y.  Mariposa  Co,  7  Rob.  225 ;  The  People  y.  Vilas,  S  Abb. 
N.  S.  252 ;  Bexter  y.  Glarhe,  22  How.  289 ;  Seaman  y.  Ward,  1  Hilton,  62 ; 
TiOUrsaU  y.  Hass,  id,  56 ,  Coit  y.  Beard,  83  Barb.  357 ;  Coit  y.  Bland,  12  Abb. 
462;  22  How.  2 ;  see  The  People  y.  Smith,  61  Barb.  360),  unless  it  be  an  action 
for  equitable  relief  (see  Be  Witt  y.  Chandler,  11  Abb.  472 ;  and  note  to  CoU 
V.  Sand,  12  Abb.  462).  In  actions  for  equitable  relief  a  dismissal  of  the  com- 
plaint on  the  merits  is  a  bar  to  a  second  action  for  the  same  cause,  and  this 
effect  cannot  be  preyented  by  directing  that  the  dismissal  be  without  prejudice 
to  a  second  action  (Bosttoick  y.  Abbott,  16  Abb.  417;  40  Barb.  831).  Where 
the  dismissal  of  the  complaint  in  a  preyious  action  is  set  up  as  a  bar,  the 
plaintiff  may  show  to  obyiate  such  defense  that  the  dismissal  was  not  on  the 
merits  ( WUeoz  y.  Lee,  26  How.  418 ;  WJieeler  y.  Euckman,  7  Rob.  447 ;  35  How. 
350). 

b.  WLulingn  at  the  trial.. — On  an  exception  to  all  the  rulings  the  ex- 
ception cannot  ayail  if  any  of  the  rulings  are  right  {Cronk  y.  Canjidd,  31  Barb. 
191 ;  CogUan  y.  Binsm&re,  85  How.  416 ;  mUon  y.  jy.  Y,  Cent,  M,  R,  Co.  2 
Trans.  App  298 ;  and  see  Bows  y.  Bush,  21  Barb.  156). 

e.  Counsel  may  submit  their  propositions  separately,  and  require  the  judge 
to  pass  upon  them  separately  ( VaUanee  y.  King,  3  Barb.  548). 

d.  Prtkiuetioii  of  doeoments  or  cliatteliL  &c« — Where  a  wit- 
ness on  his  examination  admits  the  possession,  in  court,  or  a  document  material 
to  the  matter  in  issue,  but  refuses  to  produce  it,  the  court  may  compel  the 
production  of  such  document  or  punish  the  witness  for  contempt  {Boynton  y. 
mynUm,  16  Abb.  87;  25  How.  49u;  see,  howeyer,  Orim  y.  Hamd,  2  Hilton, 
484). 

tf.  On  a  trial  for  breach  of  warranty  of  a  chattel,  neither  a  party  nor  a  wit- 
ness can  be  compelled  to  produce  the  chattel  in  court  {Hunter  y.  AUen,  35 
Barb.  42).  On  the  trial  of  an  action  for  personal  injury,  the  injured  part 
may  l)e  exhibited  to  the  jury  (Midhado  y.  Brooklyn  City  B,  B,  Co.  30  N.  Y. 
870). 

/.  Changing  irround  of  action  or  defenie. — Where  in  an  action 
for  trespass  on  lands,  the  defendants  in  their  answer,  set  up  a  title  to  the 
premises  in  a  third  peiBon,  and  justify  under  a  license  from  him,  they  cannot 
change  their  ground  on  the  trial  and  show  title  in  one  of  the  defendants  (Coan 
y.  Osgood,  15  Barb.  583).  In  an  action  against  a  railroad  company  to  recoyer 
damages  for  an  injury  to  the  plaintiff  ^s  property,  occasioned  by  the  neglect 
to  construct  eattle  guards,  a  recoyery  cannot  be  had  for  an  omission  to  build 
fences  {Parker  y.  JSins.  d  Saratoga  B.  B.  Co.  16  Barb.  816)  Where  a  com- 
plaint set  forth  a  contract  by  defendants  to  transpoM  plaintiff  in  a  particular 
yessel,  and  merely  alleged  a  breach  in  not  conyeying  in  that  yessel, — ^held,  that 
pliuntiff  must  be  coimned  to  the  breach  specially  alleged,  and  could  not  re- 
coyer  on  any  other  grounds  {Briggs  y.  VanderbUt,  19  Barb.  222).  In  an  action 
for  a  £ilse  warranty  and  for  a  breach  of  warranty,  the  plaintiff  on  the  thai 
elected  to  go  for  the  false  warranty,  held  that  he  could  not  at  the  close  of 
the  trial  change  his  ground  and  faaye  the  jury  charged  that  if  they  found  a 
breach  of  a  warranty  only  without  proof  of  fraud,  the  plaintiff  was  entitled 
to  recoyer  {Springstead  y.  Lawson,  23  How.  302) ;  see  Amendment  at  the  trial, 
note  to  %  178,  anU. 

g.  Charging  Jury. — ^A  judge  is  not  bound  to  giye  any  instructions  to 
the  jury  as  to  the  law  {Hdupt  y.  PMmann,  16  Abb.  307 ;  1  Rob.  121) ;  nor  to 
express  an  opinion  on  a  question  of  fact  {Moore  y.  Meacham,  10  K.  T.  208) ; 
but  he  may  do  so  {Cheeselnmtgh  y.  Taylor,  12  Abb.  227).  The  court  may 
instruct  the  jury  to  presume  a  fru^t  in  certain  cases  {Hoyt  y.  Carter,  16  Barb. 
220) ;  and  as  to  the  effect  of  the  yerdict  on  the  question  of  costs  {NoUon  y. 
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Mom,  8  Barb.  31 ;  Waffles.  DUlehbeck,  4  Abb.  N.  8.  457 ;  5  Trans.  Apr.  239). 
If  a  Darty  supposes  the  jury  to  be  misled  by  any  instxnction  from  the  judge,  he 
should  suggest  that  fi&ct  to  the  judge,  he  cannot  remedy  it  by  excepting  to  the 
instruction  (Stroud  v.  Frith,  11  Barb.  300 ;  and  see  NoUcn  v.  Moset,  8  Barb. 
31 ;  Crawford  v.  WiUon,  4  Barb.  505 ;  Lannng  v.  RusseU,  18  Barb.  510).  The 
facts  being  undisputed  the  judge  may  direct  the  jury  how  they  shall  find  their 
verdict  {Porter  v.  ffaf>ens,  37  Barb.  348;  Ths  People  v.  Cook,  6  N.  Y.  67;  Hoi- 
brook  V.  WiUon,  4  Bosw.  65). 

a.  If  a  party  desires  the  attention  of  the  jury  called  to  any  particular  &ct 
or  aspect  of  the  case,  he  should  [before  the  judge  commences  to  charge  the 
jury]  request  to  have  it  done  (Parsons  v.  Brown,  15  Barb.  590 ;  OraeerY.  Stdl- 
wagen,  25  N.  Y.  816).  It  is  not  ground  for  appeal  that  the  judge  omits  to 
pass  upon  a  question  of  law  not  submitted  to  him,  or  to  instruct  the  jury 
upon  a  point  concerning  which  no  request  for  instruction  was  made  (AUm^ 
iDock  Co.  V.  City  of  Brooklyn,  3  Keyes,  444).  The  request  should  be  in  each 
form  that  the  court  may  properly  charge  in  tlie  very  terms  of  the  request 
without  qualification  (Carpenter  v.  StUtceU,  11  N.  Y.  61 ;  Booth  v.  Steeaey,  6 
K  Y.  276  ;  Snell  v.  SneU,  3  Abb.  426 ;  Vallancey.  King,  8 Barb.  548  ;  MeBur- 
neyy.  Cutter,  18  Barb.  204;  JSlton  v.  Markham,  20  Barb.  848;  Robinson  t. 
3^.  Y.  d  Brie  B.  B.  Co.  27  Barb.  512).  And  if  the  charge  is  in  substance  such 
as  requested,  although  not  in  the  exact  words,  it  is  sufiScient  (SJierman  t. 
Wakeman,  11  Barb.  255;  First  Bapt.  Church  v.  Brooklyn  Fire  Ins.  Co.  23 
How.  448 ;  WiUiams  v.  Birch,  6  Bosw.  300 ;  see  Gale  v.  WeUs,  12  Barb.  85). 

b.  It  is  not  error  to  reinse  to  charge  a  proposition  correct  in  law,  where  the 
evidence  does  not  warrant  a  finding  of  facts  to  support  such  a  propoution 
(Kieman  v.  Bocheleofn,  6  Bosw.  148 ;  and  see  Ovmey  v.  Smithson,  7  u7.  896 ; 
Lyon  V.  Marshall,  11  Barb.  244 ;  Gardner  v.  Clark,  17  Barb.  588 ;  Rushmon 
V.  Ball,  12  Abb.  421 ;  Walrod  v.  Ball,  9  Barb.  271 ;  Watson  v.  Gray,  4  Keyes, 
885) ;  nor  is  it  error  that  the  judge  in  his  charge  stated  as  law  what  had 
nothing  to  do  with  the  case  (Lyon  v.  Marshall,  11  Barb.  241 ;  Ebmer  v.  Wood, 
16  Barb.  886). 

c.  An  exception  to  the  whole  charge  and  to  each  and  eveij  part  thereof, 
raises  but  a  single  exception  and  is  unavailing  if  any  part  of  the  charge  is 
correct  (Dows  v.  Rush,  28  Barb.  1 27 ;  Vankirk  v.  Wilds,  1 1  Barb.  620 ;  CogUim 
V.  Dinsmore,  35  How.  416).  Whether  it  would  be  sufficient  to  except  the 
charge  '^  and  to  each  part  thereof  separately  and  distinctly  '*  (Dows  v.  Rusk, 
28  Barb.  157 ;  and  see  Crook  v.  CanflM,  31  Barb.  171).      . 

d.  A  defendant's  request  to  charge  was  refused  on  the  ground  that  the  pre- 
vious charge  covered  tiie  whole  ground  occupied  by  the  evidence.  To  this 
refusal  the  defendant  excepted,  but  did  not  except  to  the  judge's  remark  that 
the  matter  had  been  already  charged,  and  without  asking  that  it  should  be 
submitted  to  the  jury  whether  the  charge  had  covered  the  wnole  case  embraced 
by  the  evidence, — held,  that  the  proper  exception  had  not  been  taken  and  the 
defendant  was  remediless  (HotchJeinsr.  Hodge,  38  Barb.  118). 

e.  A  statement  of  the  evidence,  or  a  comment  upon  it  or  its  effect,  an  as- 
siunption  of  a  fact  in  a  cause,  or  a  mere  reference  to  what  is  established  by  the 
evidence,  by  a  judge  in  a  charge  to  the  jury,  are  not  grounds  of  exception  to 
the  charge  (Bows  v.  Rush,  28  Barb.  156).    A  party  dissatisfied  with  the  ex- 
pression of  an  opinion  by  a  judge  upon  a  question  of  fact,  or  the  conclusion  at 
which  he  arrives  in  regard  to  it,  must  express  that  dissatisfaction,  not  by  ex- 
cepting to  the  charge  of  the  judge  on  that  point,  but  by  asking  to  have  the 
question  of  fact  submitted  to  the  jury  for  their  determination  (id. ;  WiM  t. 
KeUy,  40  N.  Y.  556).    An  exception  to  the  charge,  on  the  ground  that  a  par- 
ticular question  should  have  been  submitted  to  the  jury  as  a  question  of  fact,  is 
not  a  compliance  with  this  rule ;  where  the  judge  has  made  no  charge  to  tiic 
contrary,  nor  been  requested  to  submit  the  question  to  the  jury,  and  has  not 
refused  to  do  so  (Bows  v.  Rush,  28  Barb.  156).    An  exception  to  the  charge  in 
such  a  case  is  not  equivalent  to  a  request  to  the  judge  to  submit  the  question, 
and  a  refusal  to  do  so  (id.) 
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a.  Deliberation  of  Jury. — The  jury  in  retiring  to  deliberate  may  take 
with  them  any  papers  read  in  evidence  on  the  trial  (fiowland  y.  WiUetta,  9  N. 
T.  170). 

h.  DiMmrreement  of  Jury. — ^The  judge  may  keep  the  jury  together  as 
long  as  in  his  judgment  there  \a  any  reasonable  prospect  of  their  being  able  to 
agree  (Green  v.  Telfair,  11  How.  260).  It  is  entirely  within  the  discretion  of 
the  judge  whether  he  will  discharge  the  jury  before  they  render  a  verdict 
(Khten&r  v  Jones^  4  Eeyes,  861)  But  he  has  no  right  to  threaten  or  intimi- 
date a  jury  who  are  unable  to  agree  upon  a  verdict,  in  order  to  affect  their 
deliberations  (Ore&n  v.  Telfair,  11  How.  200). 

e.  Sejiaratton  of  Jury  without  leave,  is  itot  per  se  a  ground  for  a  new 
trial  {Anthmy  v.  8mit\  4  Bosw  508). 

d.  Interferenee  nrlth  Jury. — Any  improper  interference  with  the 
jury,  by  either  of  the  parties,  will  vitiate  the  verdict  {Eeynoldi  v.  Champlain 
Trtmep.  Co.  9  How.  7 ;  Dorlon  v.  Lewis,  9  How.  1 ;  Neemith  v.  Clinton  Fire 
Int.  Co.  8  Abb.  141).  A  motion  for  a  new  trial,  on  the  ground  of  the  misbe- 
havior of  the  jury,  should  be  made  before  the  judge  who  presided  at  the 
trial ;  or  if  before  another  judge  it  should  be  made  upon  a  case  {Nesmith  v. 
CHnton  Fire  Ins,  Co.  8  Abb.  141).  Affidavits  of  jurors  are  not  receivable  to 
impeach  their  verdict,  for  mistake  or  error  as  to  the  merits,  or  for  any  miscon- 
dact  of  a  juror  {&reen  v.  Bliss,  12  How.  428) ;  but  the  affidavit  of  a  juror  is 
recdvable  to  show  an  interference  with  the  jury  by  either  party  to  the  action 
(Btynolds  v.  Champlain  Transp.  Co.  9  How.  7 ;  see  45  Barb.  98 ;  1  Daly,  515). 

e.  Sealed  Terdlet. — Judge  may  order  jury  to  bring  in  a  sealed  verdict 
without  the  consent  of  the  parties  {Green  v.  Bliss,  12  How.  428)  A  sealed 
verdict  should  properly  be  signed  by  all  the  jurors,  but  the  omission  of  any 
juror  to  sign  does  not  render  the  verdict  void,  but  only  irre^ar,  and  the  irreg- 
ularity is  waived  if  not  insisted  on  at  the  time  the  verdict  is  rendered  {id.) 

/.  Polling  Jury. — The  jury  may  be  polled  at  the  instance  of  either  party, 
and  then  any  of  them  may  dissent  from  it  (7  Johns.  82 ;  8  Cow.  28)  ;  in  which 
case  the  jury  may  be  again  sent  out  (2  Wend.  852 ;  8  Johns.  255).  A  party 
against  whom  a  verdict  is  declared,  has  an  absolute  right  to  poll  the  jury  at 
any  time  before  the  verdict  is  entered.  In  polling  the  jury  the  inquiry  is,  *^  Is 
this  your  verdict  ?  "  and  the  court  cannot  be  required  to  have  tne  question 
put,  ^Is  this  your  verdict  against  each  and  both  of  the  defendants  ?  ^'  {Lobar 
V.  Koplin,  4  N.  Y.  547).  If  each  juror  does  not  say  the  verdict  is  his,  it  is  the 
duty  of  counsel  then  and  there  to  call  the  attention  of  the  court  to  the  fact,  or 
he  loses  the  right  afterwards  to  object,  as  where  one  juror  answered  ^*  I  con- 
sented to  it,"  and  another,  "  I  agreed  to  it"  {Green  v.  Bliss,  12  How.  428). 

g.  Contlnnanee  of  trial. — The  trial  continues  until  the  verdict  is  re- 
corded (Bieenboihem  v.  Lowenbein,  6  Rob.  562). 

h.  Exeeptloni. — To  review  errors  upon  the  trial  or  to  raise  a  question  of 
law,  an  exception  must  be  taken  and  set  forth  in  a  case  {Ingersoll  v.  Bostwick, 
28  N.  Y.  425 ;  Otis  v.  Speneer,  6  Abb.  127 ;  Craig  v.  Fanning,  6  How.  386), 
An  exception  must  be  specific  (see  Caldwell  v.  Murphy,  11  N.  Y.  416 ;  Ha/rt  v. 
Bens.  R.R.Co.^  N.  Y.  87 ;  Aeker  v.  Ledyard,  id.  62 ;  Mahbett  v.  WhUe,  12  N.  Y. 
442 ;  French  v.  White,  5  Duer,  254 ;  Btgua  v.  Holmes,  16  N.  Y.  193 ;  Meakim 
V.  Anderson,  11  Barb.  216) ;  and  not  cover  more  than  is  actually  erroneous 
{Fooler  V.  Dorlen,  24  Barb.  384). 

i.  If  after  an  exception  the  ground  of  objection  is  removed,  the  exception 
ia  not  available  {Bronson  v.  Wiman,  10  Barb.  406). 

j.  Exception  should  be  on  some  point  of  law,  either  in  admitting  or  re- 
jecting evidence,  or  upon  a  challenge,  or  some  matter  of  law,  arising  upon  a 
ftct  not  denied,  in  which  either  party  is  overruled  by  the  court  {Kelly  v.  Kelly, 
8  Barb.  419).  There  can  be  no  exception  to  matters  within  the  discretion  of 
the  court,  as  the  allowance  or  disallowance  of  an  amendment  {F(n'd  v.  David, 
1  Bosw.  570 ;  Both  v.  Sehloss,  6  Barb.  808 ;  see  Greggs  v,  Howe,  81  Barb.  100) ; 
or  of  an  adjournment  {Holbrooh  v.  Wilson,  4  Bosw.  65)  ;  or  to  the  retiisal  of 
Ac  judge  to  receive  a  demurrer  to  evidence  {Colegrove  v.  N.  T,  dbN.  Haven  B. 
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B.  Co.  20  N.  Y.  492) ;  o^  to  commentaries  of  the  judge,  at  the  drcait,  upon 
the  evidence  {Nolton  v.  Mo9e$^  3  Barb.  81 ;  Crawford  v.  WUMn^  4  Barb.  505; 
Lansing  v.  Russell,  18  Barb.  510 ;  and  see  Walrod  y  Ball,  9  Barb.  271). 

a.  Where  no  exception  is  noted  on  the  jndge^s  minutes,  it  seems  evidence 
will  ibe  received  that  an  exception  was  in  fact  taken  {Sanger  v.  Vail^  4  Abb. 
217). 

6.  Ordering  exceptions  to  be  heard  at  general  term.  In  lint 
instance* — A  judge  of  circuit  cannot  order  a  case  to  be  heard  at  general 
term,  he  can  only  order  the  exceptions  to  be  so  heard  {Cronk  v.  Canfidd^  81 
Barb.  171). 

c.  An  exception  to  a  dismissal  of  the  complaint  (a  nonsuit),  cannot  be  or- 
dered to  be  he^d  in  the  first  instance  at  general  term,  and  if  such  an  order  ib 
made,  the  general  term  will  order  a  new  trial  (Hoagland  v.  Miller.  16  Abb. 
108). 


§  359.    (Am'di86i.)     Copy  jiieadifiga  for  iihe  court. 

When  the  issue  shall  be  brought  to  trial  by  the  plaintiff,  he 
shall  furnish  the  court  with  a  copy  of  the  summons  and  pleadiugs, 
with  the  offer  of  defendant,  if  any  shall  have  been  made.  When 
the  issue  shall  be  brought  to  trial  by  the  defendant,  and  the  plain- 
tiff shall  neglect  or  refuse  to  furnish  the  court  with  a  copy  of  the 
summons  and  pleadings  and  the  offer  of  the  defendant,  the  same 
may  be  furnished  by  the  defendant. 

See  Rule  XV.  of  Superior  Court 

« 

§  360.    (Am'd  1849.)     Verdicts  defined. 

A  general  verdict  is  that  by  whicli  the  jury  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff 
or  defendant.  A  special  verdict  is  that  by  which  the  jury  find 
the  facts  only,  leaving  the  judgment  to  the  court. 

d.  Special  Tcrdlct. — A  special  verdict  must  state  the  facts  proved,  not 
the  evidence  given  to  prove  the  facts  (5  Hill,  684 ;  4  id.  171 ;  and  see  JSisfon 
V.  Barrett,  2  N.  Y.  406 ;  Hill  v.  Covell,  1  N.  Y.  522 ;  Langley  v.  Warner,  8  N. 
Y.  829).  It  is  an  established  rule  that  in  deciding  on  special  verdids,  the 
court  cannot  pass  on  any  fact  not  stated  or  derivable  from  the  facts  appearing 
by  such  verdict  (  Williams  v  Jackson,  5  Johns.  502),  except  such  as  are  admit- 
ted by  the  pleadings  {BaHo  v.  Himrod,  8  N.  Y.  488).  The  requisites  of  ft 
special  verdict  are  the  same  now  that  they  were  before  the  code  ( Williams  t. 
WiUis,  7  Abb.  90). 

0.  It  is  a  mistrial  where  no  general  verdict  being  rendered,  the  answers  of 
the  jury  to  specific  questions,  not  covering  the  whole  case  like  a  special  ye^ 
diet,  are  taken  and  referred  to  the  general  term  for  judgment  upon  tiie  angweis 
and  the  questions  of  law  arising  in  the  case  {Manning  v.  Monagan,  28  K  T. 
589).  A  special  verdict  must  find  all  the  facts  {Bisemann  v.  8u>an^  6  Bosw.  669) ; 
or  a  new  trial  will  be  ordered  {id.) 

/.  Where  there  are  defenses  in  abatement  and  in  bar  and  the  case  goes  to 
the  jury  on  both  defenses,  the  judge  should  require  a  separate  verdict  on  each 
defense  ( Gardner  v.  Clark,  21  N.  Y.  899). 
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§  361.  (Am'd  1849.)  Wh(xt  verdict  jury  may  render.  Court 
may  direct  special  findmg.    Filing  verdict 

[1.]  In  an  action  for  the  recovery  of  specific  personal  property, 
if  the  property  have  not  been  delivered  to  the  plaintiff,  or  the  de- 
fendant by  his  answer  claim  a  return  thereof,  the  jury  shall  assess 
the  value  of  the  property,  if  their  verdict  be  in  favor  of  the  plaint- 
iff, or  if  they  find  in  favor  of  the  defendant,  and  that  he  is  enti- 
tled to  a  return  thereof;  and  may  at  the  same  time  assess  the 
damages,  if  any  are  claimed  in  the  complaint  or  answer,  which 
the  prevailing  party  has  sustained  by  reason  of  the  detention,  or 
taking  and  withholding  such  property. 

[2.]  In  every  action  for  the  recovery  of  money  only,  or  specific 
real  property,  the  jury  in  their  discretion,  may  render  a  general 
or  special  verdict.  [3.]  In  all  other  cases,  the  court  may  direct 
the  jury  to  find  a  special  verdict  in  writing  upon  all  or  any  of  the 
issnes;  and  in  all  cases  may  instruct  them,  if  they  render  a  gen< 
eral  verdict,  to  find  upon  particular  questions  of  fact,  to'  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon.  [4.]  The 
special  verdict  or  finding  shall  be  filed  with  the  clerk  and  entered 
upon  the  minutes. 

Note  to  vtAdvomon  1. « 

a.  Actions  to  recover  personal  property. — In  actions  to  recover 
the  poBseasion  of  personal  property,  and  damages  for  its  detention,  a  general 
verdict  is  proper.  \st.  Where  there  has  not  been  a  delivery  of  the  property 
to  jthe  plaintiff  and  the  answer  does  not  deny  the  value  of  the  property 
claimed  to  be  as  stated  in  the  complaint ;  2d,  Where  the  property  has  been 
deliyered  to  the  plaintiff,  and  the  answer  does  not  claim  a  redelivery  {Archer 
V.  Bovdinet,  1  Code  Rep.  N.  S.  372 ;  Traeey  v.  Harlem  R,  R,  Co,  9  Bosw.  896). 
Where  the  property  has  been  deliyered  to  the  plaintiff  he  cannot  elect  to  take 
judgment  for  the  value ;  but  where  it  has  not  been  delivered  to  him,  the  judg- 
ment should  be  in  the  alternative  {Rockwell  y.  Saunders,  19  Barb.  474).  In  an 
action  against  several  defendants,  to  recover  possession  of  personal  property, 
the  court  may  adjudge  a  return  oi  the  goods  m  favor  of  such  of  the  defendants 
as  shall  appear  to  be  entitled  to  a  return,  and  to  refuse  it  as  to  the  others 
{Woodhum  v.  Chamberlin,  17  Barb.  446).  Although  the  jury  find  the  exclu- 
sive possession  of  the  goods  to  be  in  one  of  the  defendants,  they  are  not  bound 
to  render  a  general  verdict  in  favor  of  all  the  defendants  (ib.)  And  where  in 
fiQch  an  action  a  portion  of  the  defendants  claim  the  entire  possession,  by 
virtue  of  a  chattel  mortgage,  in  hostility  both  to  their  co-defendant  (the 
sheriff)  and  the  plaintiff^  and  the  proof  shows  that  the  sheriff  levied  upon  the 
property,  and  held  it  in  subserviency  to  the  mortgage,  it  is  not  necessary  that 
the  jury  should  determine  bv  their  verdict  the  value  of  the  property  admitted 
by  the  mortgagees  to  be  m  their  possession.  A  general  assessment  of  the 
whole  value  is  all  that  is  necessary  {w.)  Where  the  property  has  been  deliv- 
end  to  the  plaintiff^  and  the  defendant  in  his  answer  claims  a  return  thereof, 
if  the  verdict  b  for  the  defendant  the  plaintiff  has  a  riffht  to  return  the  prop- 
erty, instead  of  paying  the  value  of  it ;  which  can  only  be  required  of  him  m 
case  a  return  cannot  be  had.    It  is  plaintiff's  right  to  have  the  damages  for 
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the  taking  and  detention  asseBsed,  The  judgment  ahotQd  be  accordingly. 
The  defendant  has  not  the  right  to  a  judgment  for  the  value  of  the  prop^ 
or  the  return  thereof  as  he  shall  elect  The  jury  diould  be  instructed  to  find 
for  the  defendant  generally  and  to  assess  the  value  of  the  property,  together 
with  the  damages  for  the  taking  and  detention  (Glaum  v.  Tounglaw,  27  Barh 
480).  The  value  at  the  time  of  the  trial  is  the  value  to  be  assessed  (BrewiUr 
V.  aUliman,  38  N.  Y.  423).  Where  the  jury  find  a  verdict  for  the  plaintiff 
but  award  no  damages  for  the  detention,  the  court  may  supply  the  omisdoo 
by  inserting  nomin^  dama^  ( Von  Bcnoemng  v.  Buikanan^  14  Abb.  185). 
Tliat  the  judgment  in  an  action  for  the  return  of  personal  property,  is  for  the 
value  absolutely,  instead  of  in  the  alternative  for  tne  property  or  ite  value,  and 
does  not  conform  to  the  report  of  the  referee,  is  an  irregularis,  to  be  corrected 
bv  the  court  of  original  jurisdiction,  but  not  reviewable  on  appeal  {IngenoUi, 
Boitwick,  22  N.  T.  425;  Johnaon  v.  OarnUy^  10  id.  670 ;  see  §  %n  poiA), 

Note  to  wbdMMiion  2. 

a.  Actions  on  contract. — ^In  an  action  to  recover  a  money  demand  on 
contract  where  the  amount  of  principal  and  interest  is  admitted,  and  by  a 
special  verdict  the  defendant's  liability  is  established,  an  assessment  by  the 
jury  of  the  amount  of  the  recovery  is  unnecessary  {fluQti&y  v.  Mariij  16  Abb. 
464). 

Ifdte  to  mbditiaion  3. 

h.  The  jury  may  render  a  general  verdict  on  the  trial  of  the  issues  on  a  plea 
to  the  return  to  a  mandamus  {The  People  y.  The  Board  of  Police^  14  Abb.  158; 
id,  161). 

c.  Where  a  plaintiff  unites  several  ii\}uries  as  one  cause  of  action,  a  general 
verdict  is  sufficient  (SReenbothem  v.  Lotoenbeitiy  6  Rob.  657). 

d.  A  general  verdict  is  good  if  not  objected  to  at  the  time,  although  the 
judge  has  directed  the  jury  to  find  upon  particular  questions  (Moss  v.  Priest^ 
1  Rob.  632). 

General  note. 

e.  Part  for  plaintiff,  and  part  for  defendant. — ^In  case  of 
several  issues,  the  jury  may  find  some  for  the  plaintifiT  and  some  for  the  defend- 
ant (1  Arch.  Pr.  213).  So  in  an  action  in  form  ex  ddUto  against  several  de- 
fendants, the  jury  may  find  one  guilty  and  acquit  another  (1  Cow.  322 ;  14 
Johns.  166 :  2  ib.  382). 

/.  Damages  exceeding  amount  claimed. — ^If  thejury  findaycr- 
dict  for  greater  damages  than  are  claimed  in  the  complaint,  the  clerk  should 
enter  the  verdict  for  the  amount  claimed  merely.  If,  however,  entered  for 
more,  the  plaintiff  may  remit  the  excess  (6  HiU,  76 ;  4  M.  &  8.  ^).  Or  the 
plaintiff  may  have  leave  to  amend  his  complaint  by  increasing  the  amonnt  of 
damages  (see  ATnendment  in  verdict,  in  note  to  §  173  ante).  It  is  no  objection 
to  the  recovery  of  single  damages  that  the  complaint  g^s  upon  the  statute  of 
wilful  trespass  (Dubois  v.  Bea/oer,  25  N.  Y.  123). 

g.  Interest. — In  actions  of  assumpsit,  it  is  usual  to  calculate  interest,  and 
have  it  assessed  by  the  jury  as  part  of  the  plaintiff's  damages ;  and  interest  is 
always  allowed  on  promissory  notes,  bills  of  exchange,  and  goods  sold  at  a 
specified  credit ;  and  generally,  it  is  allowable  by  way  of  damages,  in  assess- 
ing damages  for  breach  of  a  contract  (3  Wend.  366 ;  16  Johns.  24,  38 ;  1  «^- 
316  ;  Dana  v.  Fielder,  12  N.  Y.  40).  It  is  recoverable  on  contracts  for  the 
payment  of  money,  from  the  time  the  principal  ought  to  have  been  paid  (7 
Wend.  109 ;  20  ib.  68 ;  Purdy  v.  PhiUips,  11  N.  Y.  406),  and  is  always  prop- 
erly chargeable  where  there  is  either  an  express  or  implied  agreement  to  pay 
it  (7  Wend.  318).  But  interest  is  not  recoverable  on  uncertain  and  unliqui- 
dated demands  (1  Johns.  316 ;  6  i5.  46  ;  McKnigktY.  Durdop,  4  Barb.  86),  and, 
therefore,  it  is  not  allowable  on  an  unliquidated  account  for  board  (17  Barb. 
464),  or  for  medical  attendance,  no  date  being  proved  (Batoson  v.  Qrou,  4  £. 
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D.  Bmith,  18),  or  for  work  and  labor  (7  Wend.  178 ;  8  Cow.  898 ;  4  ib.  496), 
or  goods  sold  and  delivered  (ib,  6 ;  ib,  198),  where  no  time  is  fixed  for  pay- 
ment (i^.),  unless  there  be  an  express  agreement  to  allow  interest,  or  unless 
there  are  circumstances  from  which  such  agreement  can  be  inferred  {ib. ;  8 
ib.  496 ;  8  ib,  898 ;  6  ib.  687 ;  6  Johns.  45).  In  actions  on  policies  of  insurance, 
where  there  is  no  doubt  as  to  the  amount  of  the  loss,  interest  is  allowed  from 
the  time  of  payment  specified  in  the  policy  (38  Wend.  645 ;  1  Johns.  816  ;  2 
Hill,  589 ;  1  to.  261).  In  an  action  for  debt  on  judgment,  interest  is  recover- 
ahle  from  the  time  of  its  rendition  (8  Wend.  496 ;  22  Wend.  157 ;  8  Hill,  426). 
hi  debt  on  bond,  interest  is  not  recoverable  beyond  the  amount  of  the  penalty, 
where  the  judgment  has  not  been  delayed  on  the  part  of  the  defendant  (1 
Johns.  848;  8  Gaines'  R  48 ;  Lyon  v.  Otarhe,  8  N.  T.  148;  and  see  Howard  v. 
Ftniey^  19  Abb.  126).  In  covenant  for  a  certain  sum  due  for  rent,  and  pay- 
able in  money,  interest  is  allowable  (4  Johns.  183 ;  and  see  Livingston  v.  Miller, 
11  N.  T.  80).  And  so  it  is  in  an  action  for  use  and  occupation  (Ten  Eych  v. 
Hvughtaliitg^  12  How.  528).  In  an  action  on  a  premium  note  for  non-payment 
of  aasessmentB  (Hffatt  v.  Waif,  87  Barb.  80).  &  an  action  for  attorney 's  costs 
(AdaiM  V.  Fort  Plain  B  %  28  How.  45 ;  Case  v.  Ebtehhiss,  8  Keyes,  884 ;  87 
How.  834 ;  Graham  v.  Chrysttal,  1  Abb.  N.  B.  121).  In  an  action  against  a 
stockholder  in  manu&cturing  company  (Burr  v.  Wilcox,  22  N.  T.  551).  Inte- 
rest against  a  del  credere  factor  (Blakdy  y.  Jacobstm,  9  Bosw.  140),  on  note  pay- 
able on  demand  {Herriek  v.  Wooherton,  42  Barb.  59). 

a.  In  trespass  for  taking  goods  (8  Johns.  446),  and  in  trover  (ib,  2 ;  ib,  280 ; 
4  Cow.  58 ;  7  Wend.  854 ;  8  i&.  505;  Sehwerin  v.  McKie^  5  Rob.  405),  interest 
ma?  be  allowed  on  the  value  of  the  chattels,  from  the  time  of  the  trespass  or 
conversion,  by  way  of  damages.  An  allowance  of  interest  in  tort  may  be  sub- 
mitted to  jury  (  Wal/rath  v.  Be^lfidd,  18  N.  Y.  458).  As  to  allowing  interest 
in  addition  to  penal^  of  bond  (Brainard  v.  Jones,  18  N.  Y.  85).  Interest  on 
l^^es  (Bradley  v.  Jratdkner,  12  N.  Y.  472) ;  on  account  stated  (Case  v.  Hoteh- 
hss,  1  Trans  Abb.  285).  As  to  interest  in  action  against  sheriff  for  an  escape 
(Benick  v.  Orserj  4  Bosw.  884).  Interest  on  an  account  usually  commences 
from  the  time  it  is  rendered  (Beers  v.  Reynolds,  12  Barb.  288).  Interest  in  ac- 
tion to  recover  bank  deposits  (Pelham  v.  Adams,  17  Barb.  884).  Interest  al- 
lowed on  recovery  of  money  deposited  on  an  illegal  wager  (Ruckmnn  v.  Pitcher, 
20  N.  Y.  9 ;  18  Barb.  656).  An  exception  to  the  allowance  of  interest  must 
be  specific  (McMahan  v.  N.  T,  A  Erie  R.  R,  Co.  20  N.  Y.  469).  Where  inte- 
rest IB  improperly  allowed,  the  verdict  will  not  for  that  cause  be  set  aside,  but 
the  plaintiff  will  be  allowed  to  remit  (8  Wend.  525).  And  where  no  objection 
is  made  on  the  trial  to  the  allowance  of  interest,  the  objection  cannot  be  made 
on  a  motion  for  a  new  trial  (Sipperly  v.  Stetcart,  50  Barb.  62). 

h.  Compound  Intereft. — There  is  no  authority  for  the  recovery  of 
compound  interest  unless  there  has  been  a  promise  in  writing  to  pay  it  after 
interest  has  become  due  (Forman  v.  Forman,  17  How.  255  ;  see  Tovmsend 
T.  Coming,  1  Barb.  627;  Tylee  v.  Tales,  8  id  228 ;  Ackerman  v.  Emott,  4  id. 
686 ;  Eovard  v.  Fa/rley,  8  Rob.  808). 

t.  Doable  and  treble  damaget.—At  common  law  the  damages 
tre  always  dngle ;  but  double  and  treble  damages  are,  in  some  cases,  given  by 
statute.  The  jury  may,  in  such  cases,  double  and  treble  the  damages  them- 
KWes,  and  the  court  will  intend  that  they  have  done  so,  unless  the  verdict  be 
in  terms  for  single  damages  (1  Cow.  175).  The  proper  coursCf  however,  is  for 
the  jury  to  find  single  damages  only,  and  the  court  then,  on  motion,  will  double 
or  treble  them  as  the  case  may  require  (1  Gallison,  26,  479;  25  Wend.  420). 
To  entitle  the  plaintiff  to  double  or  treble  damages,  the  declaration  must  dis- 
tinctly refer  to  the  statute  (1  Cow.  175).  A  plaintiff  may  recover  single  dam- 
ages although  he  claims  double  damages  (Dubois  v.  Bea/oer,  25  N.  Y.  128). 

d.  Sererance  of  damagef  • — ^Wbere  the  defendants  in  trespass  join 
in  pleading,  the  jury,  if  they  find  them  jointly  guilty,  cannot  sever  the  dam- 
ages (5  Burr,  2790 ;  '6  T.  R.  189;  O'Shea  v.  Kirker,  8  Abb.  69;  4  Bosw.  120). 
8o  though  they  sever  in  pleading,  or  onis  suffer  judgment  by  default,  if  there 


388  VERDICT.  [§  262. 

be  bat  one  trespass,  and  both  are  found  guilty  of  the  whole  trespass  (6  Cow. 
818).  But  they  may  find  one  of  them  gmlty  of  the  treCT>asB  at  one  time,  and 
another  at  another  (11  Co.  5  b.),  or  one  of  them  guilty  of  one  part  of  the  tres- 
pass, and  another  of  another  (Cro.  Car.  54),  or  some  guilty  of  the  whole  tres- 
pass, and  others  guilty  of  a  part  only  (Cro.  £1.  860);  in  all  which  cases  tiie 
jury  may  assess  several  damages  (1  Arch.  Pr.  218).  Also,  where  the  defend- 
ants pleiad  severallY,  if  they  he  found  guilty  of  the  same  act  of  trespass  the 
jury  cannot  sever  the  damages  (Cro.  El.  680;  11  Co.  6  a,  7a;  1  Arch.  Pr.  219). 
Where  the  jury  sever  the  damages  by  mistake,  the  plaintiff  may  cure  the  de- 
fect by  taking  judgment  de  mdioribus  damnis  against  one,  and  entering  a  ne^ 
proiequi  as  to  the  other  (6  T.  R.  199;  1  Wils.  806;  O'Shea  v.  Kirier,  8  Abb. 
69 ;  Turner  v.  McCarthy,  4  E.  D.  Smith,  247),  or  by  entering  a  remittitnr  as 
to  the  lesser  damages,  he  may  have  judgment  for  the  greater  damages  against 
both  (Cro.  Car.  192 ;  1  Wila.  80 ;  Arch.  Pr.  219). 

a.  Where  there  are  separate  suits  against  several  joint  trespassers,  and  tlie 

Slaintiff  recovers,  he  can  have  but  one  satisfaction.    But  he  may  assess  the 
amages  separately,  and  then  elect  de  mdioriJbus  damnis,  and  recover  oostB 
against  each  (8  Cow.  Ill ;  Seal  v.  Finch,  11  N.  Y.  128), 

b.  Where  as  to  one  or  more  of  several  defendants,  or  as  to  one  or  moie  of 
several  counts  there  ia  no  answer,  and  the  jury  find  a  verdiet  on  the  issue  for 
the  plaintifi^,  they  must  assess  the  damages  for  the  whole,  or  against  all  the  de- 
fendants (6  Cow.  599 ;  11  Co.  6 ;  2  Bos.  &  Pul.  163).  But  where  some  of  sev- 
eral defendants  suffer  a  default,  and  those  who  plead  to  issue  are  acquitted  at 
the  trial,  the  jury  shall,  in  some  instances,  assess  damages  against  those  who 
have  let  judgment  go  by  default,  and  in  others  not;  the  rule  in  such  cases  be- 
ing, that  where  the  plea  of  one  of  the  defendants  is  such  as  shows  that  tiie 
plaintiff  could  have  no  cause  of  action  against  any  of  them  (as  payment  of  the 
plaintiff^s  demand),  such  plea  shall  operate  or  enure  to  the  benefit  of  all ;  oth- 
erwise where  the  plea  merely  operates  in  discharge  of  the  party  pleading  it 
(10  Pick.  291 ;  2  Ld.  Raym.  1872;  2  Btra.  1108,  1222;  2  Chitt  R.  185). 

e.  Where  there  are  several  counts,  the  jury  may  give  entire  damagea,  or 
they  may  sever  them,  and  give  damages  on  each  count  or  each  class  of  counts 
(Arch.  N.  P.  283).  If  they  give  entire  damages,  and  one  count  turns  out  to 
be  bad,  the  defendant  might  move  in  arrest  of  judgment  (2  Dougl.  780;  6T. 
R.  691 ;  5  Johns.  435;  11  ib.  985),  or  bring  error  (Arch.  N.  P.  288;  9  Wend. 
^  650),  unless  the  error  could  be  remedied  by  amendment  (1  Dougl.  876 ;  1  Boa 
A  Pul.  829;  1  Arch.  Pr.  219). 

d.  Contingent  damages. — Where  there  is  an  issue  of  law  remaining 
to  be  argued  in  the  action,  the  jury,  where  they  find  for  the  plaintiff,  usaaQy 
assess  contingent  (i.  e.,  conditional)  damages,  to  become  absolute  in  case  the 
demurrer  shall  be  decided  for  the  plaintiff  (2  Tidd's  Pr.  778,  717).  Butwhoe 
the  issue  in  fact  goes  to  the  whole  declaration,  there  is  no  necessity  for  an  as- 
sessment of  contingent  damages  (19  Wend.  680). 

e.  Altering  verdict. — After  the  jury  have  pronounced  their  verdict, 
they  may  alter  and  correct  it,  before  it  is  received  and  recorded.  And  the 
court  may  also  send  them  out  again  to  reconfflder  their  verdict,  if  it  appears  to 
be  a  mistaken  one  before  it  is  received  (7  John&  82).  See  note  to  §  26S; 
Wdls  V.  Cox,  1  Daly,  515 ;  Most  v.  Priest,  19  Abb.  814,  and  in  note  to  f  178, 
Amending  verdiet. 

» 

§  363*  On  special  finding  toith  general  verdict^  former  to  con- 
trol. 

Where  a  special  finding  of  facts  shall  be  inconsistent  ^itli  the 
general  verdict,  the  former  shall  control  the  latter,  and  the  court 
shall  give  judgment  accordingly. 
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a.  The  judge  at  the  circuit  cannot  order  a  verdict  for  one  party  to  be 
changed  to  a  verdict  in  favor  of  the  other  party  on  the  ground  that  the  gene^ 
nl  Terdict  is  incondstent  with  special  findings  of  the  jury  (U,  3.  Trust  Uo.  v. 
Emii,  2  BoBW.  75). 

h.  When  on  a  general  verdict  the  judge  may  permit  the  verdict  to  be  en- 
tered on  some  of  the  counts  only  {Bah&r  v.  Band^  13  Barb.  158). 

c  Proceedings  of  court  at  geaeral  term  where  there  is  a  general  and  special 
Tcrdict,  and  they  are  not  consistent  ( U.  3,  Trust  Oo.  v.  HarrU,  2  Bosw.  75). 

d.  If  in  the  finding  of  a  jury  special  matter  follows  or  is  followed  by  gene- 
lal  matter,  the  verdict  will  be  judged  according  to  the  special  matter  (Fras- 
ckiem  Y.  HmfiquM,  6  Abb.  N.  8.  251). 

§  S63.  (Am'd  1861.)  Jury  to  assess  defendants  daTnages  m 
certain  cases. 

When  a  verdict  is  found  for  the  plaintiff  in  an  action  for  the 
recovery  of  money,  or  for  the  defendant  when  a  set-off  for  the  re- 
covery of  money  is  established,  beyond  the  amount  of  the  plaint- 
iff's claim  as  established,  the  jury  must  also  assess  the  amount  of 
the  recovery ;  they  may  also,  under  the  direction  of  the  court,  assess 
the  amount  of  the  recovery  when  the  court  give  judgment  for  the 
plaintiff  on  the  answer.  If  a  set-off,  established  at  the  trial,  exceed 
the  plaintiff's  demand  so  established,  judgment  for  the  defendant 
must  be  given  for  the  excess ;  or  if  it  appear  that  the  defendant  is 
entitled  to  any  other  affirmative  relief,  judgment  must  be  given 
accordingly. 

§  964.  (Am'd  1851, 1862.)  ^ntry  of  the  verdict.  Motion  for 
new  trial  on  judges  minutes. 

(1)  Upon  receiving  a  verdict,  the  clerk  shall  make  an  entry  in 
his  minutes,  specifying  the  time  and  place  of  the  trial,  the  names 
of  the  jurors  and  witnesses,  the  verdict,  and  either  the  judgment 
rendered  thereon,  or  an  order  that  the  cause  be  reserved  for  argu- 
ment or  farther  consideration.  If  a  different  direction  be  not 
given  by  the  court,  the  clerk  must  enter  judgment  in  conformity 
with  the  verdict.  (2)  If  an  exception  be  taken,  it  may  be  reduced 
to  writing  at  the  time,  or  entered  in  the  judge's  minutes,  and  after- 
wards settled  as  provided  by  the  rules  of  the  court,  and  then  stated 
in  writing  in  a  case,  or  separately,  with  so  much  of  the  evidence 
aa  may  be  material  to  the  questions  to  be  raised,  but  need  not  be 
sealed  or  signed,  nor  need  a  bill  of  exceptions  be  made.  (3)  If  the 
exceptions  be  in  the  first  instance  stated  in  a  case,  and  it  be  after- 
wards necessary  to  separate  them,  the  separation  may  be  made 
under  the  direction  of  the  court,  or  a  judge  thereof.  (4)  The 
judge  who  tries  the  cause  may,  in  his  discretion,  entertain  a  mo- 
tion to  be  made  on  his  minutes  to  set  aside  a  verdict  and  grant  a 
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new  trial  upon  exceptions,  or  for  insufficient  evidence,  or  for  ex- 
cessive damages ;  but  such  motion  in  actions  hereafter  tried,  if 
heard  upon  the  minutes,  can  only  be  heard  at  the  same  term  or 
circuit  at  which  the  trial  is  had.  Wlien  such  motion  is  heard  and 
decided  upon  the  minutes  of  the  judge,  and  an  appeal  is  taken 
from  the  decision,  a  case  or  exceptions  must  be  settled  in  the 
usual  form,  upon  which  the  argument  of  the  appeal  must  be 
had. 

a.  Snbd.  1. — Judgment  must  be  entered  on  the  direction  of  the  judge  at 
the  circuit  (§  264),  except  orily  in  two  instances.  These  are: — Firtt:  Whsn 
a  party  takes  an  exception  on  the  trial,  on  which  he  desires  to  move  for  a  new 
trial,  the  judge  may  order  the  exception  to  be  heard,  in  the  first  instance,  at 
the  general  term,  and  mdgment  to  be  there  given ;  Seeond :  Where  upon  the 
trial  an  uncontrovertea  state  of  facts  is  presented,  inyolying  only  a  auefltion 
of  law,  in  that  case  the  judge  may  direct  a  verdict  subject  to  the  opinion  of 
the  court  {CM  v.  CornM^  16  N.  Y.  602;  6  Abb.  129;  16  How.  407).  The 
clerk  may  amend  the  entry  made  by  him  in  his  minutes  to  correct  an  enor 
and  to  conform  the  entry  to  the  decision  (Smith  v.  Coe^  7  Rob.  477). 

h.  Subd.  3. — ^This  implies  it  may  become  necessary  to  separate  exceptioDS 
when  inserted  in  a  case  {OUehriit  v.  BtecensoUy  7  How.  275);  where  the  ex- 
ceptions are  in  the  first  instance  stated  in  a  case  containing  matter  not  neces- 
sary to  present  the  legal  question  arising  upon  them,  the  party  desiring  s  re- 
view in  the  court  of  appeals  should  procure  the  exceptions  to  be  separated 
from  the  case  by  or  under  the  direction  of  the  court  below,  or  a  justice  there- 
of. If  it  does  not  appear  from  the  return  that  the  exceptions  were  in  the  first 
instance  stated  separately,  or  that  they  were  separated  from  the  case  in  which 
they  were  originally  stated  under  the  direction  of  the  court  below,  or  a  judge 
thereof,  the  appeal  to  the  court  of  appeals  will  be  dismissed  {Zabrukiey.  Smwi 
11  N.  Y.  480). 

c.  §ubd.  4« — A  motion  for  a  new  trial  on  the  Judge^s  minutes  can  be  only 
(1)  upon  exceptions ;  (2)  for  insufficient  evidence ;  (8)  for  excessive  damages 
{Moore  v.  Wood,  19  How.  400)  ;  (4)  on  the  ground  that  the  verdict  is  against 
the  evidence  {Algeo  v.  Duncan^  7  Trans.  App.  106 ;  see  TtMon  v.  Wddi^  7 
Rob.  892). 

d.  The  appeal  here  given  is  independent  of  the  appeal  firom  the  judgment 
{Gannon  v.  Campbell^  G^n.  T.  2d.  Dist). 


§  365.  (Am'd  1861, 1862, 1867.)  MotioH  fcT  new  trial  an  a  case, 
<6o.     Verdict  subject  to  the  opinion  of  the  court. 

(1.)  A  motion  for  a  new  trial,  on  a  case  or  exceptions,  or  other- 
wise, and  an  application  for  judgment  on  a  special  verdict  or  case 
reserved  for  argument  or  further  consideration,  must  in  the  first 
instance  be  heard  and  decided  at  the  circuit  or  special  term,  ex- 
cept that  when  exceptions  are  taken,  the  judge  trying  the  cause 
maj  at  the  trial  direct  them  to  be  heard  in  the  first  instance,  at 
the  general  term,  and  the  judgment  in  the  mean  time  suspended  ; 
and  in  that  case  they  must  be  there  heard  in  the  first  instance, 
and  judgment  there  given.  (2.)  And  when  upon  a  trial  the  ease 
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preseDts  only  qaeetions  of  law,  the  judge  may  direct  a  verdict 
subject  to  the  opinion  of  the  court  at  the  general  term  ;  and  in 
that  case,  the  application  for  judgment  must  be  made  at  the  gen- 
eral term.  (3.)  Every  judgment  rendered  upon  a  verdict  taken, 
subject  to  the  opinion  of  the  court  at  a  general  term,  may  be  re- 
viewed by  tlie  court  of  appeals  in  the  same  manner,  and  with  the 
like  effect,  as  if  exceptions  had  been  duly  taken  at  the  proper 
time ;  provided  it  shall  appear  by  the  return,  that  questions  of 
law  were  involved  in  the  rendition  of  the  judgment. 

a.  Motion  for  nei¥  trial* — A  motion  for  a  new  trial  is  a  proceeding 
entirely  distinct  Irom  an  appeal  from  the  jnd^nent.  A  party  may  pursue 
both  at  the  same  time  {Benedict  v.  Oaffee^  8  Duer,  669 ;  Bee  Parher  v.  JarvUy 
3  Reyes,  271).  A  motion  for  new  trial  on  a  case  or  exceptions  is  restricted  to 
a  trial  by  jury  (Jaekscm  v.  FasHU,  88  Barb.  645 ;  12  Abb.  281 ;  Burnett  v. 
FMon^  4  Bo0w*.  662) ;  and  the  case  on  which  the  motion  is  made  should  show 
that  the  trial  was  by  jury  (Oronh  v.  Oavfidd^  81  Barb  171).  The  motion 
must  be  made  before  the  entry  of  judgment  (Jackson  v.  Fasdtt,  88  Barb.  645  ; 
12  Abb.  281 ;  9  Abb.  187 ;  Oumee  v.  Bmtthsan,  7  Bosw.  896 ;  Anderson  v.  Dickis^ 
17  Abb.  88 ;  26  How.  199 ;  Bame$  v.  Roberts,  5  Bosw.  78 ;  see,  however,  contra, 
Tucker  y.  White^  27  How.  97) ;  except  where  the  judgment  is  allowed  to  be 
entered  up  as  security  (id.;  Morffon  v.  Morris^  12  Abb.  164 ;  Benedict  v.  Caffee^ 
3  Duer,  669) ;  or  by  order  of  the  court  {StiUweU  v.  8taple»,  4  Rob.  689).  The 
court  can  convert  an  absolute  judgment  into  one  to  stand  merely  as  security 
(id,;  see  Tucker  v.  White,  28  How.  78).  Where,  after  an  appeal  from  the 
judgment,  a  case  is  made  and  the  parties  appear  to  argue  the  appeal  upon  the 
case,  without  objection,  leave  will  be  given  to  enter  nunc  pro  tune  an  order 
lefiiain^  a  new  trial  (Gumey  v.  Sharp,  17  Abb.  410;.  Where  there  are  no 
exceptions,  or  where  the  new  trial  is  sought  on  a  question  of  fact,  the  motion 
must  be  heard  in  the  first  instance  at  special  term  {id.;  Lusk  v.  Smith,  8  Barb. 
570).  Where  there  are  exceptions,  and  the  new  trial  is  sought  on  questions 
of  law  only,  then,  unless  there  is  an  order  that  the  exceptions  be  heard  in  the 
first  instance  at  general  term,  the  motion  must  be  at  special  term  {Morgan  v. 
Morris,  12  Abb.  164 ;  Taylor  v.  Harlow,  11  How.  286 ;  Wateon  v.  Scriven,  7  id. 
10;  Flitter  v.  Chadsey,  16  Abb.  146). 

6.  On  a  motion  for  new  trial  the  party  is  confined  to  the  objections  raised 
on  the  trial  {WatendOe  Manuf.  Oo.  v.  Brown,  9  How.  27;  Smith  v.  Fhyd,  18 
Barb.  523 ;  Staring  v.  Botcen,  6  Barb.  109 ;  see,  however,  Keyes  v.  Devlin,  8  E. 
D.  Smith,  518). 

e.  Where  on  the  trial  only  questions  of  law  arise  which  are  ruled  against 
the  defendant,  and  the  judge  charges  that  plaintiff  has  a  right  to  recover, 
without  any  exception  taken,  defendant  cannot  on  motion  for  new  trial  insist 
that  a  question  or  fact  should  have  been  left  to  the  jury  {Hunter  v.  AsterJumdt, 
11  Barb.  83). 

<2.  On  a  motion  for  a  new  trial  the  refusal  of  the  judge  to  permit  an  amend- 
ment of  the  pleadings  at  the  trial  cannot  be  reviewed  {Hendncks  v.  Decker,  85 
Barb.  898). 

e.  Amendment  of  eaae* — On  the  argument  of  a  motion  for  a  new 
trial  on  a  case,  the  case  may  be  amended  to  make  it  agree  with  the  judge's 
minutes  {Toplite  v.  Baymond,  10  Abb.  60). 

/.  One  defendant. — ^In  an  action  for  a  tort  there  may  be  a  new  trial  as 
to  one  defendant  {Se^^  v.  Chittenden,  4  How.  265). 

g.  Serving  order  for  ne^vr  trial. — ^Where  a  new  trial  is  granted  on 
the  application  of  the  defendant,  a  copy  of  the  order  must  be  served  before 
the  detendant  can  move  for  a  dismissal  of  the  complaint  for  not  proceeding  to 
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trial.  It  is  otherwise  where  the  new  trial  is  ordered  on  the  application  of  the 
plaintiff  (i2^  v.  Jewdl,  6  How.  276). 

a.  Omltttng  to  appeal. — On  the  denial  of  a  motion  for  a  new  trial  at 
special  term,  if  no  appeal  be  taken  from  the  order,  the  moving  party  will  be 
deemed  to  acquiesce  m  the  propriety  of  such  denial,  and  to  hare  waiTed  all 
grounds  for  a  new  trial,  except  such  questions  of  law  as  under  exceptions 
taken  at  the  trial  may  be  reviewed  on  an  appeal  from  the  judgment  itsetf,  and 
on  appeal  from  the  judgment,  such  exceptions  will  alone  be  considered  {^der 
V.  Union  India  Rut^r  Go,  4  Bosw.  169) 

K  Feigned  Imne. — ^Reviewing  the  trial  of  a  feigned  issue  on  a  case 
{Larmng  t.  Russell,  13  Barb.  610;  Smell  v.  LouckSy  12  Barb.  886). 

0.  Nenr  trial  for  verdict  aipalnst  evidence. — (See  Dolsen  t.  Arnold^ 
10  How.  528;  Stettiner  v.  Granite  Ins,  Go.  6  Duer,  694 ;  Wheder  v.  C^/Hm,]? 
How.  451 ;  Fry  v.  Bennett,  9  Abb.  45 ;  Heritage  v.  HaU,  88  Barb.  847 ;  Smith 
Y.  Tiffany y  86  Barb.  28 ;  Housee  y.  Hammond,  89  Barb  96 ;  Oothran  y.  CcUmy 
29  How.  156 ;  Lewis  v  BlaJke,  10  Bosw.  198;  Fleming  v.  Smith,  44  Barb.  654; 
Overing  y.  Eussell,  28  How.  151 ;  Shddon  v.  Stryier,  27  How.  887).  An  order 
for  a  new  trial  on  the  ground  that  the  verdict  was  against  evidence  is  always 
on  the  condition  of  payment  of  costs  of  the  first  trial  {East  Biver  Bank  ?. 
Hoyt,  22  How.  478 ;  Ifarth  v.  Sergeant,  88  Barb.  860). 

d,  nearly  discovered  evidence. — (See  The  People  v.  Marks,  10  How. 
261 ;  Simmons  Y.  Fay,  1  E.  D.  Smith,  107;  Leary  v.  Boberts,  8  Abb  810:  7Vi>- 
lery.EhehaU,  5Rob.609;  Warner  \,  West  Trans.  Co,  id,  490;  PtnceUy,Jms, 
42  Barb.  24 ;  Sheldon  v.  Stryker,  42  Barb.  284 ;  ParshdU  v.  EJinck,  43  BaA. 
208).  A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence 
cannot  be  heard  in  the  first  instance  at  general  tenn.  It  must  be  made  it 
special  term.  If  denied,  an  appeal  from  me  order  denying  it  may  be  taken  to 
the  general  term.  Such  an  appeal  will  be  heard  at  the  same  time  as  the  ap- 
peal from  the  judgment  (Glarke  v.  Ward,  4  Duer,  206).  Newly-diecoverM 
evidence  for  which  a  new  trial  will  be  granted,  must  be  such  as  is  disco?ered 
since  the  trial  {Oakley  v.  Sears,  7  Rob.  112 ;  Dodge  v.  IT,  T.  <§  Wash,  S.  8.  Co. 
87  How.  624 ;  6  Abb  N.  S.  461 ;  see  Adams  v.  Bush.  2  Abb.  N.  S.  104 ;  Mef/er 
V.  Fiegel,  38  How.  424). 

e.  On  a  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence, the  succetoful  party  is  entitled  to  costs  as  on  the  argimient  of  a  cue 
{Warner  v.  West.  Trans.  Go.  6  Rob.  491). 

/.  Excluding  evidence. — (See  Bobinson  v.  Lyle^  10  Barb.  613 ;  8nd 
V.  Louchs,  12  Barb.  886). 

g.  llVant  of  evidence.— (See  Bathbone  v.  Stanton,  6  Barb.  141 ;  SmiSi 
V.  Tiffany,  86  Barb.  28;  Jftwe  v.  Wood,  19  How.  406). 

h.  Misdirection. — (See  Alston  v.  Jones,  17  Barb.  276;  Greeny.  WhiU, 
87  N.  Y.  406 ;  Storey  v.  Brennan,  16  N.  Y.  624 ;  Gardner  v.  Glarh,  17  Barb. 
588).    The  motion  must  be  on  a  case  {Brush  v.  Kohn,  14  Abb.  61). 

i.  Improper  evidence. — (See  Hahny,  Van  Doren,  1  £.  D.  Smith,  411; 
Anderson  v.  Busteed,  6  Duer,  485;  Travis  v.  Barger,  24  Barb.  614 :  Weekty. 
I/noere,  8  Barb.  580 ;  Clarke  v,  GrandaU,  8  Barb.  612 ;  Dresser  v.  Ainmeorth,  9 
Barb.  619 ;  Boyle  v.  Coleman,  13  Barb.  42 ;  UnderhiU  v.  Harlem  R.  R  Co.  21 
Barb.  489 ;   Vallance  v.  King,  8  Barb.  648;  Jaeger  v.  KeUy,  7  Rob.  686). 

j.  ISnrprlse.— (See  Bea4^  v.  Tooker,  10  How.  297 ;  The  People  v.  Morh, 
10  How.  261 ;  Taylor  v.  Harlow,  11  id.  285 ;  De  Leyer  v.  Mchads,  5  Abb.  208; 
Meakim  v.  Anderson,  11  Barb.  216  ;  Mersereau  v.  PearsaU,  6  How.  298;  Fd- 
lows  V.  Emperor,  18  Barb.  92 ;  Peck  v.  HiUr,  80  Barb.  666 ;  Oakley  v.  Sears,  7 
Rob.  112;  Tyhr  v.  Hmrnbeck,  48  Barb.  197). 

k.  Charge  to  Jury.— (See  Gale  v.  WeUs,  12  Barb.  86 ;  Hunter  v.  00^ 
houdt,n  Barb.  83). 

I.  Excessive  damages.— (See  Scherpf  v.  Seadeaky,  1  Abb.  866 ;  Knight 
V.  Wilcox,  18  Barb.  212 ;  Blum  y.  ETiggins,  8  Abb.  104 ;  Fry  v.  BeMMU,  9  Abh. 
46  ;  Krom  y.  Schoonmaker,  3  Barb.  647;  Glapp  v.  Hudson  R.  B.  Co.  19  Barb. 
461 ;  Rogers  v.  Beard,  20  How  98).  The  court  may  afiSrm  the  judgment  on 
condition  that  plaintiff  reduce  the  judgment  {Sears  y,  Conover,  8  Eeyes,  113)^ 
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0.  Inadequate  damajf es. — (See  Riehard4  t.  Bandfard^  2  E.  D.  Smith, 
849).  A  motion  for  a  new  trial  on  the  groond  of  inadequate  damages  may 
be  made  on  the  judge's  minutes  {McDonald  v.  WaUer^  40  N.  Y.  651). 

1.  Perrerse  Terdlet.— (See  Clothe  v.  Bicha^ds,  8  E.  D.  Smith,  89). 

c.  Penal  action. — (See  East  Biver  Bank  t.  Boi/t,  22  How.  478). 

d.  Eqnltjr  €»sefl. — (See  Clayton  y.  Tarrington,  83  Barb.  144). 
New  trial  relUted  In  the  folloiring  cases : 

e.  Where  the  decision  was  right,  but  the  reasons,  for  it  were  not  the  true 
meB(Munroe  y.  Potter,  22  How.  49). 

/.  To  impeach  a  witness  (Beech  y.  Tooker,  10  How.  297 ;  MeaJcen  v.  Ander- 
im,  11  Barb.  216 ;  Powell  y.  Jones,  42  Barb.  24). 

g.  Where  the  plaintiff  could  in.  no  eyent  recoyer  more  than  nominal  dam- 
iges  (Bopkms  v  GrinneU,  28  Barb.  533;  McCmihe  y.  K  F.  and  Erie  B.  B. 
Co.  20  N.  Y.  495). 

A.  For  an  erroneous  decision  in  fayor  of  admitting  eyidence,  but  under 
which  no  evidence  is  shown  to  have  been  given  ( Vauanee  y.  King,  3  Barb. 
548). 

i.  Where  eyidence  was  erroneously  rejected,  but  afterward  admitted 
(Morgan  v.  Beid,  7  Abb.  216). 

;.  Where  the  party  was  not  in  feet  prejudiced  (id, ;  Gooh  y.  Litchfield,  2 
Bowr.  183 ;  Hunt  v.  Fish,  4  Barb.  324). 

k  For  refusal  to  nonsuit,  where  the  defect  was  afterward  supplied  (Bar- 
rid  V.  Afistin,  21  Barb.  241 ;  Sehwerin  y.  McKie,  6  Rob.  405). 

I  To  allow  a  technical  correction  (Devendorf  v.  Wert,  42  Barb.  228) 
where  party  is  not  prejudiced  (  Woodruff  v.  McGrath,  82  N.  Y.  266). 

m.  Because  a  question  which  ought  to  have  been  submitted  to  a  jury,  was 
paaeed  upon  by  the  court  without  objection  (Clark  v.  Mayor  of  N.  F.,  24  How. 


n.  Eridence  on  ne^r  trial. — Eyidence  taken  orally  in  an  action  in  a 
county  court,  before  a  county  judge  who  has  gone  out  of  omce,  cannot  be  or- 
dered to  stand  as  evidence  on  a  new  trial  before  his  successor  (Putnam  v. 
Crombie,  34  Barb.  232).  On  reversing  a  judgment  and  ordering  a  new  trial, 
the  court  cannot  impose  the  condition  that  the  testimony  already  taken  be 
read  on  the  new  trial  (Bruce  v.  Dacenport,  5  Abb.  N.  S   185 ;  3  Keyes,  472). 

0.  Costs  on  motion  for  nenr  trhil. — (Warner  y.  West,  Trans,  Co,  6 
Rob. 491 ;  JaelettY,  Judd,  18  How.  385). 

V.  Appeal  from  order  denying  new  trial. — An  appeal  by  a 
defendant  from  an  order  denying  his  motion  for  a  new  trial,  does  not  per  se 
stay  the  entry  of  judgment  (Valtm  v.  Mt,  Loan  Fund  Soc,  19  How.  615).  To 
stay  the  entiy  of  judgment  an  order  is  necessary  (id,)  ;  and  if  the  appeal  is  to 
the  court  of  appeals,  the  order  must  be  obtained  before  the  appeal  is  perfected 
(id.)  Appeal  m>m  order  denying  a  new  trial,  on  judge^s  minutes,  may  be 
taken  before  or  after  judgment  entered  (Lane  v.  Bailei/,%5  Barb.  119;  1  Abb. 
N.  8.  407;  contra,  see  Magnus  v.  Trisehet,  2  Abb.  N.  S.  175).  On  motion  for  a 
new  trial,  the  court  at  general  term  may  examine  the  evidence  at  large,  over- 
rule the  conclusions  ot  fact  at  which  the  jury  arrived,  and  order  a  new  trial 
upon  the  whole  case  (Macy  v.  Wheeler,  18  Abb.  78).  But  the  court  of  ajppeals, 
on  appeal  from  their  decision,  must  affirm  the  order,  unless  the  conclusions  of 
fiict  arrived  at  by  the  general  term  are  wholly  unsupported  by  the  evidence 
(id,)  Where  there  is  an  appeal  from  an  order  denying  a  new  trial  and  an  ap- 
peal from  the  judgment,  both  appeals  should  be  argued  together  (Lane  v. 
Baiiey,  supra). 

q.  On  appeal  from  an  order  granting  a  new  trial  the  judgment  cannot  be 
reversed  ui^ese  the  case  negatives  any  inference  that  the  court  below  granted 
&  new  trial  because  it  came  to  a  different  conclusion  upon  the  facts  from  that 
found  on  the  original  trial.  The  defeated  party  must  go  down  to  a  new  trial 
imleas  he  can  show  by  a  statement  of  the  facts  considered  as  established  at 
general  term,  that  the  judgment  was  founded  upon  an  erroneous  conclusion  of 
law  (Uaier  v.  Sehwyler,  20  N.  Y.  622). 

26 
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a.  An  order  denying  a  motion  for  a  new  trial  can  only  be  reviewed  on  an 
appeal  from  it  {MarquSrt  y.  La  Farge^  6  Daer,  569 ;  Ogaen  y.  Coddington^  2 
E.  D.  Smith,  817;  Br&wn  y.  JRiehardim^  1  Bosw.  402). 

b.  The  order  npon  affirmance  at  general  term,  after  judgment,  of  an  order 
denying  a  motion  for  a  new  trial  on  a  case,  ehould  not  include  a  direction  that 
the  judgment  be  affirmed  {MUler  y.  Eagis  Life  Ins.  Oo.y  3  E.  D.  Smith,  184). 

e.  When  a  party  'moving  for  a  new  trial  is  not  entitled  to  it  as  a  matter  of 
right,  he  cannot  on  an  appeal  by  him  from  an  order  granting  it  on  tenm^  pro- 
cure its  reversal  by  reason  of  such  terms.  The  terms  are  discretionary  and 
not  reviewable  on  appeal  {Burger  y.  White^  2  Bosw.  02). 

d,  Cotti  on  appeal  ftowa  order  granting  or  relUilng  a  aew 
trial. — The  prevailing  party  on  appeal  to  the  general  term  from  an  order 
granting  or  refiising  a  new  trial,  is  entitled  to  $16  before  argument,  and  for 
argument  $80  {Jaekett  y.  Judd,  18  How.  885). 

e,  ETidenee  on  motion  for  ne^r  trial. — On  motion  for  a  new  trial 
on  a  case,  the  court  will  receive  documentary  evidence  which  could  not  have 
been  controverted  on  the  trial  (Bart  v.  CoUrain^  24  Wend.  14).  Thus  where 
a  record  improperly  attested  was  admitted  on  the  trial,  and  on  a  motion  for  a 
new  triil  a  properly  attested  record  was  produced,  the  motion  for  a  new  trial 
was  denied  {Marhoe  v.  Aldrieh^  1  Abb.  65 ;  see  2  Sand.  718);  where  a  nonsoit 
for  defect  of  proof  is  improperly  refused,  and  exception  taken,  if  either  party 
afterward  supi>ly  the  proof  the  want  of  which  would  have  justified  a  non- 
suit, the  exception  is  of  no  avail,  and  a  new  trial  will  be  refused  (Seheneetai^ 
Plank  Boad  Co.  v.  Thatcher,  11  N.  Y.  102;  Mayor  of  N.  Y.  v.  Mown,  1  Abh 
844 ;  Breidert  v.  Vincent.  1  £.  D.  Smith,  642 ;  Morgan  v.  Bdd,  7  Abb.  215; 
Bobert  v.  Good,  2  Trans.  App.  108). 

/.  €)onrt  of  appeals. — ^No  appeal  lies  to  the  court  of  appeals  from 
an  order  denying  a  motion  for  a  new  trial  for  newly  discoverea  evidence 
{Lawrence  v.  Ely,  88  N.  Y.  42). 

g.  Exeeptlonf  heard  In  flnt  Instances  at  general  term.- 
An  exception  to  a  nonsuit  may  be  ordered  to  be  heard  in  the  first  instance 
at  general  term  {Lake  v.  AHiean^e  Bh,  8  Abb.  N.  S.  200;  3  Keyes,  276;  see 
Ely  v.  McKnighty  80  How.  97).  Taking  evidence  on  both  sides  upon  a  par- 
ticular question,  does  not  necessarily  amount  to  conflicting  testimony,  tbe 
case  may  still  present  questions  of  law  only,  so  as  to  warrant  an  order  that  the 
exceptions  be  neard  in  the  first  instance  at  general  term  {Huntington  v.  Claji»y 
6  Trans.  App.  160;  see  4  Sand.  701;  14  How.  60). 

h.  Where  an  exception  is  ordered  to  be  heard  at  general  term,  and  the 
judgment  in  the  mean  time  suspended,  judgment  can  only  be  given  at  the  gen- 
eral term  {Devoe  y.  Hockley,  8  Rob.  670). 

i.  On  the  hearing  of  exceptions  in  the  first  instance  at  ^neral  term,  no 
question  of  fact  can  be  discussed,  nor  the  point  that  the  decision  of  the  jnry 
is  against  the  weight  of  evidence  {Hotchhins  v.  Hodge,  88  Barb.  118;  Clarh  y. 
Ward,  4  Duer,  206;  Seeley  v.  Chittenden,  10  Barb.  803). 

j.  Where  on  exceptions  the  court  cannot  clearly  see  that  injustice  has  not 
been  done  by  the  application  of  an  improper  rule  of  damages,  they  will  order 
a  new  trial  {Sogers  v.  Beard,  20  How.  08).  But  a  new  trial  will  not  be  grant- 
ed merely  because  the  court  would  have  come  to  a  different  conclusion  on  the 
evidence  {Maekey  v.  N.  T,  Central  B,  R,  Co.,  27  Barb.  520). 

k,  Terdlct  subject  to  the  opinion  of  the  court. — There  can  be 
no  decision  subject  to  the  opinion  of  the  court  at  general  term  on  a  trial  by 
the  court  without  a  jury  {Malloy  v.  Wood,  8  Abb.  860}.  And  a  verdict  subject 
to  the  opinion  of  the  court  is  only  proper  where  the  mcts  are  undisputed  {Fvr- 
ter  v.  Schepeler,2  Bosw.  188;  CM  v.  Cornish,  16  N.  Y.  602;  6  Abb.  12«;  15 
How.  407 ;  Q-Uhert  v.  Beach,  16  K  Y.  608 ;  Chambers  v.  Granteon,  7  Bosw.  414; 
Brown  v.  Orser,  2  Bosw.  865;  BeR  v.  ShiUey,  88  Barb.  610;  Hiwemeyer^- 
Cunningham,  8  Abb.  1 ;  Bed>e  v.  Ayres,  28  Barb.  283;  Whittaker  v.  MerriS^ 
id,  526*).  Thus  where  there  is  a  question  as  to  the  credibility  of  witnesses,  and 
there  is  conflicting  testimony  which  ought  to  be  submitted  to  a  jury,  and 
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where  there  are  exceptions  in  the  case  in  regard  to  the  adnussibility  of  testi- 
mooy.  it  is  impro^  for  the  judge  at  the  circuit  to  take  the  case  from  the  jury 
and  airect  a  verdict  for  the  plaintiff  subject  to  the  opinion  of  the  court  at 
general  term  (Sackett  t.  Sp&ncer,  29  Barb.  180 ;  Purehtue  v.  Matteson,  25  N.  Y. 
211;  15  Abb.  402;  Diekert(m  y.  Waaon,  48  Barb.  412;  Purchase  v.  N,  F.  Ex- 
chan^  Rhy  10  Basw,  664).  And  where  upon  the  trial,  evidence  was  offered  for 
&e  plaintiff  which,  on  the  defendant's  objection,  was  excluded,  and  the  plaint- 
iff excepted,  the  testimony  being  closed,  the  court  directed  the  jury  to  assess 
the  value  of  the  property  in  question.  The  defendant  asked  for  certain  rulings 
as  to  the  effect  of  the  evidence  upon  the  question  of  value.  The  court  refused 
to  role  as  required,  and  the  defendant  excepted.  The  jury  rendered  a  verdict 
for  the  plaintiff^  Thereupon  the  court  ordered  that  the  motion  for  judg- 
ment should  be  heard  in  the  first  instance  at  general  term.  At  general  term 
judgment  was  ordered  for  the  defendant ;  the  court  of  appeiUs  reversed  the 
jnd^eni  and  ordered  a  new  trial,  and  held  that  it  was  not  a  case  in  which 
the  judge  at  the  trial  could  send  it  direct  to  the  general  term  (Cobby,  CcmiUh^ 
16  N.  T.  602 ;  6  Abb.  120 ;  15  How.  407 ;  and  see  Bangs  v.  Pahnery  16  How. 
542).  And  where,  upon  the  trial,  there  was  a  disputed  question  of  fact^  the 
judge  submitted  certain  questions  to  the  jury,  who  answered  tiiem  specially, 
and  found  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  court,  the 
general  tenn  ordered  a  dismissal  of  the  complaint.  The  court  of  appeals  re- 
Tersed  that  judgment,  and  ordered  a  new  trial  {CfUbert  v.  Beack^  16  K  Y.  606 ; 
see  Clark  v.  McConnin,  6  Dner,  809 ;  BeAe  y  Ayres^  28  Barb.  276 ;  Sachett  v. 
BpeMer,  29  Barb.  180;  Whittaio^  v.  MerriU,  28  Barb.  526).  Where  the  judge 
on  the  trial  ordered  judgment  for  the  plaintiff  for  $750,  subject  to  the  opinion 
of  the  general  term,  and,  in  case  the  general  term  sustained  the  plamtiff's 
right  of  action,  then  there  should  be  a  reference  to  ascertain  plaintiff's  damages, 
the  judgement  was  held  to  be  irregular  {Buchanan  v.  Cheeseboraitghf  5  Duer, 
238).  These  decisions  were  not  made  on  the  ground  that  the  general  term 
could  not  render  a  judgment  at  variance  with  the  verdict,  but  because  the 
cases  were  not  such  as  imowed  a  verdict  to  be  taken  subject  to  the  opinion  of 
the  court  at  general  term.  It  seems  quite  immaterial  for  which  party  a  verdict 
subject  to  the  general  term  is  taken  {Cobb  v.  Cornish,  16  N.  Y.  604).  Such  a 
verdict  suspends  the  entry  of  judgment  until  the  decision  at  the  g^eral  terra 
{OUbert  V.  Bscush,  16  N.  Y.  608 ;  Boosa  v.  Snyder,  12  How.  286).  The  party  m 
whose  &vor  the  verdict  is  taken  must  make  a  case  containinff  the  pleadmgs 
aad  proceedings  at  the  trisl,  and  on  such  case  move  at  general  term  for  judg- 
ment {CM  V.  thmishj  supra).  If  the  party  in  whose  favor  the  verdict  is  taken 
fails  to  make  a  case  according  to  the  rules  and  practice  of  the  court  the  oppo- 
site party  may  give  notice  of  motion  at  the  next  term  for  judgment,  and  if  no 
sufficient  excuse  is  then  shown  for  not  making  the  case,  the  court  will  order 
judgment  to  be  entered  for  the  opposite  party  {Jackson  v.  Case,  12  Johns.  431). 
Where  a  verdict  subject  to  the  opinion  of  the  court  is  improperly  taken  a  new 
trial  is  to  be  ordered  {Chambers  v.  Ch'anteon,  7  Bosw.  414  < ;  but  the  court  may 
ly  consent  hear  and  determine  the  motion  {Porter  v.  Bchepder,  2  Bosw.  188 ; 
WKiUaker  v.  MerriU,  28  Barb.  526 ;  see  however  Purchase  v.  Matteson,  25  N.  Y. 
211 ;  15  Abb.  402) ;  in  what  case  they  will  disregard  the  objection  that  a  par- 
ticular and  material  fact  is  unproved,  when  such  objection  was  not  taken  at 
the  trial,  and  some  evidence  in  support  of  it  was  given,  and  the  whole  pro- 
ceedings tend  to  show  that  it  was  understood  at  the  trial  that  no  such  objection 
was  relied  on  {Porter  v.  Lobach,  2  Bosw.  188) ;  and  on  the  application  for 
judgment  the  general  term  will  not  entertain  objections  which,  if  suggested 
at  tne  trial,  mieht  have  been  obviated  {McKensie  v.  FwrrelJ.,  4  Bosw.  103) ; 
where  a  verdict  is  properly  taken,  subject  to  the  opinion  of  the  court  at  general 
term,  judgment  may  be  rendered  at  general  term,  either  for  a  dismissal  of  the 
comphdnt  or  for  the  plaintiff  {ChUtmden  v.  Empire  Stone  Dressing  Co.  8  Abb. 
71;  6  Duer,  80;  KeUy  v.  UpUm,  12  How.  140).  When  a  verdict  is  taken 
rabject  to  the  opinion  of  the  court,  the  court  wiU  draw,  in  support  of  the  ver- 
dict, every  inference  from  the  evidence  which  a  jury  would  oe  justified  in 
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drawinff  (WUliafni  y.  Im.  Co.  of  If.  A,  1  Hilton,  845).  The  question  is,  ivbo 
is  entitled  to  judgment  upon  tne  facts  established,  and  the  yerdict  may  be 
sapported  upon  any  theory  consistent  with  the  facts,  though  not  suggested  by 
the  pleadings  (Oneida  Bank  y.  Ontario  Bank,  21  N.  Y.  490). 

a.  If  on  a  yerdict  subject  to  the  opinion  of  the  court  at  general  tenn,  anew 
trial  is  ^pranted,  on  the  suggestion  that  further  eyidence  can  be  supplied,  the 
court  ynll  impose  on  the  pfuiy  desiring  the  new  trial  the  payment  oi  the  eosts 
of  the  trial,  and  all  subsequent  proceedings,  as  a  condition  of  such  new  trial 
(JBMy  V.  Upton,  12  How.  140). 

5  Where  the  facts  haye  been  specially  found  by  the  jury,  and  a  yerdict  di- 
rected subject  to  the  opinion  of  the  court  at  general  term,  a  motion  cannot  be 
entertained  at  general  term  to  set  aside  the  finding  of  the  jury  as  against  evi- 
dence (Purvis  Y,  Coleman,  1  Bosw.  821^.  Such  a  motion  must  be  made,  in  the 
first  instance,  at  the  special  term,  and  it  is  only  upon  an  appeal  from  the  order 
there  that  such  a  motion  can  be  considered  at  general  tenn  (id.) 

See  notes  to  §§  264,  268. 


Chaptek  IV. 

Trial  by  the  Court. 

Section  266.  Trialby  iury,  how  waiyed. 

267.  On  trial  by  the  court,  judgment  how  giyen. 

268.  Exceptions,  how  and  when  taken.     Judgment  at  genenl 

term. 

269.  Proceedings  upon  judgment  on  issue  of  law. 

§  366.  (Axn'd  1849.)    TrioZ  hyjuryy  how  waived. 

Trial  by  jury  may  be  waived  by  the  several  parties  to  an  ift- 
sue  of  fact,  in  actions  on  contract,  and  with  the  assent  of  the  court, 
in  other  actions,  in  the  manner  following : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the 

clerk. 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

c,  A  trial  by  jury  can  be  waived  only  in  the  manner  prescribed  by  Uw 
(Fire  Department  y.  Haerrieon,  2  Hilton,  456;  Leuiii  v.  Vamum,  12  Abb.  805), 
but  entering  upon  the  trial  of  an  action  by  the  court  without  objection,  or 
objecting  by  way  of  motion  to  dismiss  the  complaint  only,  is  a  waiver  of  a 
jury  trial  (Oreason  v.  KeteUas,  17  N.  T.  498;  M'K&m  v.  ^4  Rob.  450; 
Moffat  V.  Mount,  17  Abb.  4 ;  but  see  Bradley  y.  Aldrieh,  40  N.  Y.  611).  The 
mere  failure  of  one  of  the  parties  to  appear  on  the  trial  is  not  a  waiver  (Hmr 
drick9  v.  Oarpenter,  4  Rob.  666).    See  Rule  28. 

§  367.  (Am'd  1860, 1865, 1870.)  Oji  trial  h/  the  courts  jvdgtMni 
how  to  he  given* 

(1)  Upon  the  trial  of  a  question  of  fact  by  the  court,  its  deci- 


§  267.]  TRIAL  BY  THE  COURT.  397 

sion  shall  be  given  in  writing,  and  shall  contain  a  statement  of 
the  facts  found  and  the  conclusions  of  law  separately;  and,  upon 
a  trial  of  an  issue  of  law,  the  decision  shall  be  made  in  the  same 
manner,  stating  the  conclusions  of  law.  Such  decision  shall  be 
filed  with  the  clerk  within  twenty  days  after  the  court  at  which 
the  trial  took  place.  (2)  Judgment  upon  the  decision  shall  be 
entered  accordingly  four  days  thereafter.  (3)  If,  upon  motion 
by  either  party,  to  a  general  or  special  term  of  the  court,  it 
shall  be  made  to  appear  that  the  decision  is  unreasonably  de- 
layed, the  court  may  make  an  order  absolute  for  a  new  trial, 
or  may  order  a  new  trial,  unless  the  decision  shall  be  filed 
by  a  time  to  be  specified  in  the  order.  The  costs  of  the  former 
trial  shall  abide  the  event  of  the  new  trial. 

0.  IVonsuit. — ^A  judge  before  whom  an  action  at  law  is  tried  without  a 
jmjf  actB  in  the  double  capacity  of  court  and  jury,  and  when  instead  of  ren- 
dering a  judgment  m  express  terms  for  the  de^dant,  he  orders  that  the  com- 
plaint he  dismissed,  it  is  to  be  presumed  he  thereby  nonsuits  the  plaintiff 
(CoU  T.  mand,  12  Abb.  468). 

h.  One  Judge. — One  judge  cannot  try  a  portion  of  an  action  and  another 
judge  finally  determine  it  {Chamberlain  v.  Dempsey^  16  Abb.  1).  Thus  where 
anacti4>n  has  been  tried  before  a  judge  without  a  jury,  and  a  judgment 
rendered  for  plaintiff,  with  a  direction  lor  a  reference  to  compute  the  amount 
of  the  recovery,  no  other  judge  than  the  one  who  tried  the  cause  has  power, 
on  the  coming  in  of  the  report  of  the  referee,  to  render  final  judgment  in  the 
action  (a(.)  And  a  judge  haying  heard  the  cause  must  decide  it ;  he  can- 
not after  hearing,  order  it  to  be  tried  by  a  jury  {O'Brien  v.  Bcnces,  4  Bosw. 
668). 

«.  Determine  eontroTersy* — On  a  trial  by  the  court,  it  may  and 
ahould  decide  the  whole  case  (1  Boew.  281 ;  18  How.  246).  Thus  where  the 
complaint  prays  a  specific  performance  of  a  contract  to  convey  lands  or  for 
damages,  but  diows  the  defendant  incapable  of  oonyeying,  and  Uie  parties  go 
to  tmX^  the  court  is  not  to  dismiss  the  complaint,  but  to  retain  the  case  to 
award  dama^  (Barlofs  v.  SeoUy  24  N.  Y.  40) ;  and  so  where  the  action  is  to 
reform  a  policy  of  insurance  and  to  recover  for  a  loss  covered  by  said  policy 
(K  7.  Ice  Co.  V.  N:  Western  Ins.  Co,  28  N.  Y.  857). 

d.  VWmg  decMoii* — The  requirement  that  the  decision  should  be  filed 
within  20  days,  is  merely  directory  (Buroer  v.  Bdker^  4  Abb.  11 ;  TTie  People 
V.  Dodge,  5  How.  47;  Stewart  v.  Slater,  6  Abb.  84;  Lewis  v.  Jones,  18  Abb.  427; 
(PBrien  v.  Botees,  4  Bosw.  668). 

e.  Findings  of  lliet. — ^Unless  there  is  a  finding  of  fiftcts  by  the  justice 
who  tried  the  cause,  incoiporated  in  the  case,  the  general  term  will  not  hear 
SQ  apped  from  the  judgment,  and  will  dismiss  the  af^peal  for  the  omission  of 
such  a  finding,  unless  l]«fore  the  cause  is  submitted  the  parties  consent  that  it 
he  sent  back  for  correction  (Mattkews  v.  Mayor  of  N,  Y.  14  Abb.  214) ;  and 
in  the  court  of  appeal  there  can  be  no  review  unless  there  is  a  statement  of 
facts  {Bridger  v.  Weeks,  80  N.  Y.  828;  LeUmd  v.  Cameron,  81  N.  Y.  115;  Doty 
V.  Carobus,  81  N.  Y.  647;  Essex  B'k  v.  Bussel,  29  K.  Y.  678) ;  and  in  the  court 
of  appeals  it  is  held  that  where  a  judgment  after  a  trial  by  the  court  comes 
up  for  review  without  any  finding  of  nets  nothing  can  be  presumed  against 
the  correctness  of  the  dedsion,  the  presumption  must  be  in  favor  of  a  de- 
€aaxm{Viele  v.  Troy  d  Boston  k  B,  Co,  20  N.  Y.  184). 
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a.  The  findings  of  fact  are  deemed  conclusive,  nnless  they  are  without 
evidence  in  support  of  them  or  against  an  overwhelming  weight  of  eYideoce 
{Loesehiglc  v.  Peck,  8  Rob.  700 ;  Foote  v.  BoberU,  7  Rob.  17 ;  ^tter  v.  OwiAfwrn, 
Id,  294 ;  Hatch  v.  Fogerty,  id.  488).  If  the  decision  does  not  dispose  of  all  the 
issues  a  new  trial  must  be  ordered  (Loetehigh  v.  Adducn^  8  Rob.  881).  It  u 
not  error  for  the  court  to  omit  to  state  in  its  decision  facts  material  to  the 
issue,  the  presumption  is  that  its  findings  on  such  facts  are  favorable  to  the 
successful  party,  everything  necessary  to  sustain  the  judgment  will  be  intended 
{MarUey  Y,  Ins,  Co.  of  N.  A,  1  Jjans.  20 :  McKean  \,  Lee,  4Rob.449;  BmithY. 
Coe,  29  K.  Y.  666 ;  Aihley  v.  Ma/rtihdH,  id.  494),  when  there  is  nothing  in  the  case 
opposed  to  the  justice  of  such  intendment  {Her&y  v.  Kerr,  8  Bosw.  194).  But 
ir  the  judge  fail  to  specify  the  relief  granted  or  the  determination  of  the 
action,  it  is  an  irregularity  which  may  M  taken  advantage  of  even  on  appeal 
(Clutmberlain  v.  J^mpsey.  14  Abb.  241).  For  the  statement  of  facta  mxA 
support  the  conclusions  of  law,  or  the  jud^ent  will  be  reversed.  No  &ct  can 
be  implied  firom  the  conclusions  of  law  {TomlinMm  v.  Mayor  of  N.  T.  28  How. 
402). 

0,  If  the  judge  omit  to  find  any  question  of  fiftct  involved,  the  remedy  of 
the  PATty  aggrieved  is  not  an  exception  but  amotion  before  the  judge  to  have 
the  nnding  corrected ;  the  omission  cannot  be  supplied  or  considered  on  an 
appeal  from  the  judgment  {Sharp  v.  Wright,  85  Barb.  286 ;  The  People  Y.AJr 
Imaht,  14  Abb.  805 ;  NiUe  v.  Price,  28  How.  478 ;  BmUh  v.  Ooe,  29  N.  Y.  666; 
Aetdey  v.  MarthaU,  id,  494).  If  the  judge  refase  to  correct  the  findings  the 
only  redress  is  an  appeal  from  the  setUement  (McKeon  v.  /Sm,  4  Bob.  449; 
Hatch  V.  Fogerty,  7  Rob.  488;  Mardey  v.  Ine.  Co,  ofK  A,  1  Lans.  20). 

c.  Judgment. — ^Upon  the  trial  of  an  issue  of  fact  by  the  court,  the  pre- 
vailing party  on  filing  the  decision  of  the  judge,  may  enter  his  judgment 
immediatel/y  (Lynde  v.  C^wmhoeen,  4  How.  827 ;  Eenauil  v.  Harrie,  2  Sand.  641). 
The  judse's  decision  is  the  only  authority  for  entering  judgment  (Chamber' 
lain  V.  Sempeey,  14  Abb.  241 ;  Loeeehigh  v.  Addieon,  8  Rob.  881).  But  on  a 
finding  in  favor  of  a  plaintiff  subject  to  an  accounting,  no  judgment  can  be 
entered  until  the  accounting  has  been  had  {McMahon  v  .Allen,  27  Barb.  885). 
In  a  judgment  it  is  sufilcient  to  refer  to  the  decision  without  reciting  its  par^ 
ticulars,  and  recitals  of  particulars  in  which  the  judgment  is  erroneous  may 
be  struck  out  on  appeal  from  the  judgment  where  the  error  may  be  cured 
by  reducing  the  amount  of  the  recovery  (Bunten  v.  Orient  Mvt,  La.  Co,  8 
Bosw.  448). 

d,  ReTleir. — ^The  only  mode  of  obtaining  a  review  of  any  decision  on 
such  a  trial,  whether  during  its  progress  or  at  its  close,  is  by  an  appeal  under 
section  848  (Mallory  v.  Wood,  14  How.  67 ;  8  Abb.  871 ;  Wright  v.  Ddafiddy 
11  How.  465 ;  WaUon  v.  Bcriven,  7  How.  9 ;  Hvnt  v.  Bloomer^  18  N.  T.  841). 

§  368.'(Am'd  1852, 1860, 1867, 1869.)  Eamptioiis^  hcw  ond  Vihm 
taken.    Judament  at  general  term. 

(1)  For  the  purposes  of  an  appeal,  either  party  may  except  to  a 

decision  on  a  matter  of  law  arising  upon  such  trial,  within  ten 
days  after  notice  in  writing  of  the  judgment,  in  the  same  manner 
and  with  the  same  effect  as  upon  a  trial  by  jury.  Provided,  how- 
ever, that  where  the  decision  filed  under  section  two  hundred  and 
sixty-seven  does  not  authorize  a  final  judgment,  but  directs  further 
proceedings  before  a  referee  or  otherwise,  either  party  may  move 
for  a  new  trial  at  general  term,  and  for  that  purpose  may,  within 
ten  days  after  notice  of  the  decision  being  filed,  except  thereto, 
and  make  a  case  or  exceptions  as  above  provided  in  case  o£ 
an  appeal. 
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(2)  And  either  party  desiring  a  reyiew  npon  the  evidence  ap- 
pearing on  the  trial,  either  of  the  questions  of  fact  or  of  law,  may, 
at  any  time  within  ten  days  after  notice  of  the  judgment,  or  with- 
in such  time  as  may  be  prescribed  by  the  rules  of  the  com't,  make 
a  case  or  exceptions  in  like  manner  as  upon  a  trial  by  jury,  except 

^  that  the  judge  in  settling  the  case  must  briefly  specify  the  facts 
found  by  him,  and  his  conclusions  of  law. 

(3)  But  the  questions,  whether  of  fact  or  of  law,  arising  upon 
the  trial,  can  only  be  reviewed  in  the  manner  prescribed  by  this 
section,  the  questions  of  law  in  every  stage  of  the  appeal,  and  the 
questions  of  fact  upon  the  appeal  to  the  general  term  of  the  same 
court,  as  prescribed  in  section  three  hundred  and  forty-eight. 

(4)  No  finding  of  facts  by  the  general  term  shall  be  required 
for  the  purpose  of  review  in  the  court  of  appeals,  and  if  the  judg- 
ment be  reversed  at  the  general  term,  it  shall  not  be  deemed  to 
have  been  reversed  on  questions  of  fact  unless  so  stated  in  the 
judgment  of  reversal ;  and  in  that  case  the  question  whether  the 
judgment  should  have  been  reversed  either  upon  questions  of  fact 
or  law,  shall  be  open  to  review  in  the  court  of  appeals. 

(5)  And  for  the  purposes  of  an  appeal  from  a  judgment  render- 
ed on  the  report  of  a  referee,  or  the  decision  of  a  judge  on, a  trial 
without  a  jury,  it  shall  not  be  necessary  to  insert  at  large  in  the 
case  the  findings  of  fact  or  conclusions  of  law  of  such  judge  or 
referee,  or  the  exceptions  thereto  filed,  but  if  the  same  appear 
as  part  of  the  judgment-roll,  they  may  be  referred  to  and  used  on 
the  argument  of  the  appeal  with  the  same  effect  as  though  inserted 
iu'the  case. 

(6)  The  provisions  of  this  section,  and  also  of  section  two 
hundred  and  seventy-two,  as  they  are  hereby  amended,  shall  apply 
to  appeals  now^  pending  as  well  as  to  those  hereafter  brought. 

Note  to  wbdivuion  1. 

^  a.  Exceptions. — "  The  exceptions  which  may  be*  and  must  be  made 
^thin  ten  days  after  notice  of  the  judgment,  are  those,  and  only  those,  which 
ttnder  the  former  system  of  practice  were  made  to  the  ruling  of  the  court  after 
the  evidence  was  closed  and  before  the  jury  retired.  This  clause  of  the  sec- 
tion does  not  authorize  exceptions  to  be  taken  after  judgment  to  matters  arising 
during  the  trial,  and  where  there  is  an  opportunity  to  except  at  the  time  the 
adyene  decision  is  made.  Where  a  party  can  except  on  a  point  ruled  against 
him  as  the  trial  is  proceeding,  but  omits  to  do  so,  he  cannot  afterwam  ex- 
cept" {Hunt  V.  Bloomer,  18  N.  Y.  841 ;  12  How.  567 ;  Johnwm  v.  WhiOock,  18  N. 
Y.  844;  12  How.  571). 

h.  Unless  exceptions  are  taken,  the  court  on  appeal  cannot  review  {Mayor 
of  K  T.  y.  Erhen,  24  How.  858 ;  Douglfm  v.  2%,  8  Keyes,  484 ;  Bmetl  v. 
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V 

atudUy^  id,  218;  SSnos  y.  Eiffenhrodi,  82  N.  T.  444;  Weed  y.  Harlem  B,  R  Co, 
29  N.  Y.  616)  in  an  action  to  foreclose  a  mortgage.  The  trial  was  by  the 
conrt  without  a  jnry.  On  the  trial  the  plaintiff  moYed  the  cause  on  the  plead- 
ings and  on  the  Dond  and  mortgage,  tne  8nhjec^matte^  of  tbe  action.  He 
walYed  proof  of  the  matters  set  np  in  the  answer,  claiming  that  they  consti- 
tuted no  defense.  The  judge  so  decided,  and  judgment  accordingly.  The 
record  did  not  disclose  any  exception  to  the  decision.  On  appeal  to  the  gen- 
eral term,  the  judgment  was  affirmed.  The  defendant  appealed  to  the  comt 
of  appeals.  On  motion  the  appeal  was  dismissed  on  the  ground  that  as  no 
exceptions  had  been  taken  there  was  no  question  raised  for  reyiew  (Hunt  ?. 
Bloomer,  18  N.  Y.  841). 

a.  It  is  said  (Mayor  of  K  T.  y.  JBBrben,  24  How.  858 ;  Batch  t.  Fbgerty,  7 
Rob.  488) ;  that  no  exception  to  a  finding  of  fact  is  necessary.  But  at  most 
this  can  mean  only  that  no  such  exception  is  necessary  where  the  finding  ifl 
upon  conflicting  evidence.  For  when  the  finding  of  fact  is  contraij  to  imt 
the  undisputed  evidence  requires,  a  /ej^raZ^m^r  is  committed,  and  is  reviewable  in 
the  court  of  appeals  {Draper  v.  Stovenel,  7  Trans.  App.  9).  But  to  author- 
ize such  review,  the  finding  must  be  excepted  to ;  thus,  where  the  court  be- 
low, contrary  to  the  undisputed  evidence,  or  without  any  evidence,  found  as  a 
fact  the  fraudulent  conoeaunent  of  the  issuing  an  execution;  the  court  of  ap- 
peals held  that  the  finding  was  an  error  of  law,  but  refused  relief  heeatue  the 
finding  had  not  been  excepted  to  (Brueh  v.  Lee,  1  Trans.  App.  66).  Where 
the  evidence  showed  that  the  cause  of  action  was  barred  by  a  recoveiy  in  a 
former  suit  between  the  same  parties  the  finding  of  fact  by  the  judge  that  the 
prior  recovery  was  not  a  bar,  was  held  to  be  reviewable  in  the  court  of  ap- 
peals (proper  v.  Stovenet^  7  Trans.  App.  9). 

h.  An  exception  to  a  finding  mixed  of  law  and  fact  does  not  raise  tiiie  qoe»- 
tion  whether  the  fact  found  is  sustained  by  the  evidence  (Ths  People  y.AI 
Iright,  14  Abb.  806).  Where  the  trial  is  by  the  court,  an  exception  to  the  final 
decision  of  the  judee,  as  well  upon  the  facts  as  the  law  of  the  case,  that  the 
plaintiff  was  entitlea  to  recover  *  *  only  raises  the  question  whether,  iipon 
the  facts  as  found,  the  law  has  been  properly  decided  (Belknap  y,  Sealey,  14  N. 
Y.  148.    See  Rule  86). 

e,  A  general  exception  to  a  report  of  a  referee  *^  and  to  each  and  eveiy 
part  thereof,  both  as  to  findings  of  fact  and  conclusions  of  law ''  is  too 
general  to  be  made  available  on  appeal  in  the  court  of  appeals  ( Wheder  t, 
BiUings,  7  Trans.  App.  121).  So  an  exception  to  "  each  and  every  one  of  the 
decisions  and  rulings  against  plaintiff  separately  '*— ^held  insufilcient  (IfmteU^. 
Doty,  88  N.  Y.  88),  but  it  has  oeen  said  that  a  general  statement  at  the  end  of 
the  conclusions  of  law  in  the  case  that  the  par^  excepts  to  each  of  them  sep- 
arately is  all  that  is  necessary  (Hatch  v.  Fogerty,  7  Rob.  488 ;  see  ExcepHanM  U 
Beport  of  Beferees,  post), 

d.  Notice  of  Judgment. — See  note  to  §  832,  post. 

e.  Extending  time  to  serve  exceptions.— Exceptions  to  conclth 
sions  of  law  must  be  served  within  the  time  prescribed,  otherwise  they  are  too 
late  (Hatch  v.  Fogerty,  7  Rob.  488).  But  the  court  has  the  power  to  allow  ex- 
ceptions to  be  filed,  nunc  pro  tunc,  after  the  ten  davs  allowed  therefor  have 
expired  (Sheldon  v.  Wood,  14  How.  18 ;  Coe  v.  Coe,  14  Abb.  87 ;  BorUe  v.  Md- 
ten,  id.  228) ;  leave  given  to  make  a  case,  does  not  extend  the  right  to  take  ex- 
ceptions beyond  the  ten  days  (Beach  v.  Gregory,  8  Abb.  78 ;  Hatd^  v.  Fogert^, 
7  Rob.  488;  see  SaUs  v.  Butler,  27  How.  138) ;  and  the  case  or  exceptions  wOl 
not  usually  be  resettled  so  as  to  allow  exceptions  to  be  inserted  which  were 
not  taken  within  that  time,  and  especially  not  if  an  argument  on  the  case  or 
exceptions  has  been  had  (Beach  v.  Buymmd,  1  Hilton,  201).  After  the  decis- 
ion of  an  appeal  by  the  court  in  lane,  the  unsuccessful  party  cannot  be  allow- 
ed, for  the  purpose  of  an  appeal  to  the  court  of  appeals,  to  insert  excepdoos 
not  appearing  m  the  case  upon  which  the  appeal  to  the  general  term  has  been 
decided  (id,) 
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Nots  to  tttbdividon  2. 

0.  Wafclng  a  case. — "  In  order  to  review  the  judgment  after  trial  by 
the  court,  a  case  must  always  be  made.  In  settling  this,  tiie  code  imperatively 
reqmres  a  [separate]  statement  of  the  fiicts  fomicT  by  the  judge  and  his  con- 
dvmoDB  of  law  [7  How.  978].  The  party  who  prepares  the  case  should  in- 
sert this  statement,  which,  like  any  other  part  of  the  case,  will  be  subject  to 
amendment  by  the  other  party,  and  settlement  by  the  judge.  If  it  be  desired 
to  reyiew  any  conclusion  of  fact,  the  case  will  contam  the  evidence  bearing 
upon  that  conclusion.  It  will  also  contain  the  exceptions  taken  during  the 
tnal,  and  those  taken  after  the  judgment,  to  the  final  conclusions  of  law.  The 
case,  if  served  within  the  ten  days,  will  be  of  itself  a  compliance  witi^  the  first 
daose  of  the  section,  and  no  other  exceptions  will  be  required  to  satisfy  that 
clause  [7  Bob.  488].  If  not  served  within  ten  days,  then  a  formal  exception 
miHt  have  been  made  and  served  within  that  time,  as  the  authority  for  insert- 
ing it  in  the  case  afterward  prepared ;  and  any  exception  which  appears  in 
the  case  as  settled,  will  be  assumed  to  have  been  made  in  due  time  ^^{Hunt  v. 
Blomer,  18  N.  Y.  841 ;  Joknton  v.  Whitloek,  id.  844). 

1.  The  requirement  that  the  judge  or  referee  "  must  briefiy  specify  the 
ftcts  found  by  him  and  his  conclusions  of  law,"  means  nothing  more  thim  that 
his  findings  be  inserted  in  the  case  in  such  form  as  to  allow  me  review  of  the 
question  decided  by  him.  It  does  not  authorise  a  review  of  the  case,  nor 
making  new  findings  of  law  or  fact  (2<^  v.  Field,  88  How.  885). 

Note  to  nibdivitum  4. 

c  The  provision  in  this  subdivision  that  a  judgment  reversed  at  general 
teim  "  ahau  not  be  deemed  to  have  been  reversed  on  questions  of  fact,  unless  so 
stated  in  the  judgment  of  reversal "  does  not  apply  to  orders  made  on  special 
motion  {WUHaf/u  v.  Bnmon,  8  Eeyes,  99 ;  88  How.  248) ;  but  it  applies  to  an 
appeal  from  an  order  granting  a  new  trial  (East  River  B*k.  v.  Kenni^,  4  Eeyes, 
279).  Where  the  apiKBal  is  ffom  an  order  rtftuing  a  new  trial,  questions  of 
law  only  can  arise.  Where  the  reversal  at  general  term  is  stated  to  be  made 
on  questions  of  fact  and  law,  the  court  of  appeals  detennines  whether  the 
Tovenal  was  correct  on  either  ground  (Coleman  v.  Second  Ad.  R  R  Co,^  Trana. 
App.  146;  88  N.  Y.  202 ;  M€trco  v.  Liverpool  Ins.  Co.  35  N.  Y.  664).  But  if 
tiie  judgment  of  reversal  does  not  state  it  was  on  a  question  of  fact,  it  must  be 
deemed  to  be  on  a  question  of  law  (  Van  Blarcom  v.  B^dieay  Bank,  5  Trana  App. 
186;  LdbdM  V.  LMeU,  2  ie2.  866;  Bcddmn  v.  Van  Beueen,  87  N.  Y.  487; 
^W%  V.  Angle,  id.  681). 

d.  Ftaidlngs  of  Ifeiet  at  general  term.— Where  the  court,  at  gen- 
eral term,  establish  findings  of  fiiet  different  firom  the  fiicts  found  by  the  court 
or  referee  who  tried  the  cause,  such  finding  of  facts  should  be  made  part  of  the 
i^Bcord  {Smith  v.  Orant,  17  How.  881).  Wnere  such  a  case  is  sent  back  to  the 
IS^soeral  term  horn  the  court  of  appailB  for  resettlement,  the  general  term  has 
lu)  power  to  send  it  to  the  spe^al  term  or  referee  for  resettlement  and  re- 
BUtement  of  the  &ct8  found  by  the  judge  or  referee.  The  court  of  appeals 
uoold  be  ftimished  with  the  same  facts  as  those  on  which  the  general  term 
hsaed  its  judgment  (id.)  Where  the  facts  as  found  at  the  generS  term  have 
^^^^een  stated  in  the  record  in  pursuance  of  rule  88,  the  general  term  in  its 
^^iiaetion  has  the  right  and  will  allow  such  settlement  upon  terms  (id.) 

§  969.  (Am'd  1849, 1861.)  Prooeedififfs  vjKmjvdgment  on  iasue 
ofhw. 

On  a  judgmest  for  the  plaintiff  upon  an  issue  of  law,  the 
plaintiff  may  proceed  in  the  manner  preecribed  by  the  first  two 
subdivisions  of  section  two  hundred  and  forty -six,  upon  the  failure 
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of  the  defendant  to  answer,  where  the  summons  was  personallj 
served.  If  judgment  be  for  the  defendant,  upon  an  issue  of  law, 
and  if  taking  of  an  account  or  the  proof  of  any  fact  be  necessary 
to  enable  the  court  to  complete  the  judgment,  a  reference  or  as^ 
sessment  by  jury  may  be  ordered,  as  in  that  section  proyided. 
See  note  to  §  246,  ante. 


Chafteb  V. 
Trial  by  Referees. 

Section  270.  All  issues  referable  by  consent. 

271.  When  a  reference  may  be  compnlsorilj  ordered. 

272.  Mode  of  trial    Effect  of  report    Renew. 
278.  RefereeS)  how  chosen. 

§  370.    AU  issues  referable  hy  consent 

AH  or  any  of  the  issues  in  the  action,  whether  of  fact  or  of 
law,  or  both,  may  be  referred,  upon  the  written  consent  of  the 
parties. 

a.  Consent  to  refer. — ^An  attorney  retained  to  defend  an  action  has  in 
implied  authority  to  consent  to  a  reference  {Smith  y.  Troup,  18  Law  Joor. 
Rep.  290,  C.  P.J  The  consent  should  be  "  wrUten. "  It  may  be  written  by 
the  parties  or  their  attorneys,  or  by  the  clerk  entering  their  consent  in  the 
minutes,  or  by  the  referees  in  their  minates,  such  consent  being  made  before 
them  (Leayeroft  v.  Fawl&rj  7  How.  269;  Waterman  y.  Waterman,  87  How.  86). 
But  the  necessity  of  a  written  consent  to  refer  may  be  waiyed,  and  sacfa 
waiver  may  be  by  parol,  or  by  the  parties  proceeding  with  the  reference 
(Keator  y.  Ulster  Plank  Boad  Oo.  7  How.  41 ;  see  note  to  8  Abb.  171). 

5.  In  an  action  referable  only  by  consent,  a  stipulation  was  signed  bytbe 
attorneys  of  both  parties,  referrm^  the  cause  to  M.,  and  an  order  was  made 
on  defendant 's  motion,  and  on  fibng  the  stipulation,  referring  it  to  I,--lidd 
that  the  plaintiff  had  a  right  to  disregard  the  order  entirely,  and  proceed  as 
if  no  consent  to  any  reference  had  been  giyen  {Haner  y.  Blisi,  7  How.  246). 

e,  A  county  court  may  when  consent  of  the  parties  order  a  reference  of  an 
issue  of  fact,  in  an  action  brought  into  such  court  from  a  justice^s  coart 
{Byland  y.  LoomU,  48  Barb.  126). 

§  971,  (Am'd  1849.)  When  reference  may  he  compulsmly 
ordered. 

"Where  the  parties  do  not  consent,  the  court  may  upon  the  ap- 
plication of  either,  or  of  its  own  motion,  except  where  the  investi- 
gation will  require  the  decision  of  difficult  questions  of  law,  direct 
a  reference  in  the  following  cases : 

1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  exam- 
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ination  of  a  long  acconnt  on  either  side ;  in  which  case,  the  ref- 
erees may  be  directed  to  hear  and  decide  the  whole  iesue,  or  to 
report  upon  any  specific  question  of  fact  involved  therein ; 
or, 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the 
information  of  the  court,  before  judgment,  or  for  carrying  a  judg-^ 
ment  or  order  into  eflFect ;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings,, 
shall  arise,  upon  motion  or  otherwise,  in  any  stage  of  the  action. 

CompuUory  refereTtce^  m  what  eases. 

a.  Examination  of  long  account. — The  practice  of  referring  issueff 
which  re^nire  the  examination  of  long  accounts  has  prevailed  from  time 
immemonal,  and  is  consistent  with  the  provision  in  the  constitution  retaining 
a  trial  hy  jury  in  all  cases  in  which  it  had  been  theretofore  used  (Van  Ma/rter 
y.  HstcM^^  1  Eeyes,  585).  The  power  to  refer  actions  inyolving  the  exam- 
ination of  a  long  account  is  permimve  merely  {Goodyea/r  y.  Brooks^  4  Rob. 
682),  there  is  no  absolute  right  to  a  reference  merely  because  a  long  account 
is  inyolved  {Wheeler  y.  FdUxmer,  7  Rob.  45).  The  code  requires  (§  271,  subd. 
2)  that  neither  party  diould  be  deprived  of  the  benefit  of  a  trial  by  jury,  aa 
to  matters  not  myolyed  in  the  account  and  embraced  in  the  issues  {ia^  The 
panting  an  order  of  reference  on  the  ground  of  a  long  account,  where  other 
issues  are  involved,  is  not  a  matter  of  discretion  {id.) 

h.  The  revised  statutes  provided  that  whenever  a  cause  should  be  at  issue, 
and  it  should  appear  that  the  trial  of  the  same  would  require  the  examination 
of  a  long  account  on  either  side,  the  court  mi^ht,  on  the  application  of  either 
party,  or  without  such  application,  order  such  cause  to  be  referred  to  three 
impartial  and  competent  persons  (2  R.  S.  884,  §  89).  Under  this  provision, 
it  was  held,  that  a  reference  was  strictly  proper  only  in  the  cases  of  accounts 
existing  between  the  parties ;  and  that  where  there  was  no  account,  in  the 
ordinary  acceptation  of  the  term,  the  cause  could  not  be  referred,  although 
there  might  be  many  items  of  damage  (6  Hill,  878).  It  was  always  regarded 
as  a  proceeding  applicable  only  to  what  were  formerly  known  as  actions  of 
assumpsit,  or  debt  on  simple  contract,  although  it  was  held  possible  that  a 
reference  might  be  ordered  in  what  was  formerly  known  as  an  action  of 
covenant  (19  Wend.  108  ;  9  id,  480 ;  6  id,  508).  An  action  upon  a  policy  of 
insurance  against  fire  was  allowed  to  be  referred,  where  the  controversy  be- 
tween the  parties  related  solely  to  items  of  i^juiy,  and  the  amount  of  loss 
BQstained  by  the  assured  (1  Hall,  500).  A  reference  is  now  refused  in  such  an 
action,  where  the  defense  charges  a  fraud  on  the  part  of  the  insured  {Leoy  v. 
Brooklyn  Fire  Ins,  Co.  25  Wend.  687;  Freeman  v.  Atlantic  Hut,  Ins.  Co,  18 
Abb.  124;  Batchdar  v.  Albany  Ins.  Co.  6  Abb.  N.  Y.  240;  87  How.  899;  but 
see  «m^a,  Le»is  v.  Irwng  Fire  Ins.  Co,  15  Abb.  808,  note). 

e.  The  class  of  actions  in  which  the  court  can  order  the  whole  action  to  be 
tried  by  the  referee,  without  the  consent  of  either  party,  is  enlarged  by  the 
code,  but  the  iact  which  warrants  the  exercise  of  the  power  is  the  same  now 
as  when  the  revised  statutes  alone  gave  the  authority  to  refer  (MeCuHough  v. 
Brodie,  18  How.  846;  6  Duer,  659;  Cameron  v.  Freeman,  10  Abb.  882;  18 
How  810). 

d,  A  reference  can  only  be  compelled  where  the  court  can  see  from  the 
pleadings  and  proceedings  that  the  trial  must  necessarily  involve  the  exami- 
nation of  a  long  account  on  either  side  (Keeler  v.  PoughJceepne  Plank  Road  Co, 
10  How.  11 :  Dickinson  v.  Mitchell,  19  Abb.  286 ;  Sharp  v.  Mayor  of  If.  T.  18 
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How.  213;  Camenm  y.  Freeman,  18  How.  810;  10  Abb.  882;  Kennedys. 
BhiUon,  9  Abb.  167,  note ;  1  Hilton,  546^.  It  is  not  enough  that  the  exami- 
nation of  such  an  account  may  become  important  collatera&y,  for  the  pnipose 
of  establishing  some  other  issue  {id,)  Thus  where  the  neceesity  of  examin- 
ing a  long  account  depends  upon  the  decision  of  another  issue  in  the  actioD, 
as  whether  a  partnership  existed,  a  reference  will  not  be  ordered  until  that 
issue  has  been  first  tried  (Graham  y.  CMding,  7  How.  260).    But  where  the 

Suestion  whether  there  was  a  partnership  or  not  could  only  be  answered  by 
Tst  going  into  the  accounts, — the  plaintiff  being  entitled  to  be  a  partner  on 
his  bringing  into  the  business  a  certain  amount  of  capital,  and  he  insisted 
that  he  had  done  so,  and  that  the  books  show  it, — ^there  the  reference  was 
ordered  (ib.;  see  Smith  y.  Dodd,  8  E.  D.  Smith,  848;  tiam&ronY,  Fnmm^ 
18  How.  810).  And  when  this  question  of  partnership  is  bo  connected  with 
the  accounts  of  the  firm  that  a  full  statement  of  the  accounts  will  require  as 
examination,  there  the  cause  should  be  referred  {MiUi  y.  Thunbyy  11  How. 
113;  and  see  Palmer  y.  Palmer^  13  id.  868;  Jackaon  y.  De  Forest^  14  id  81; 
aee,  howeyer,  Cameron  y.  Freeman,  18  How.  810;  OraJkam  y.  OMing,  7  How. 
200). 

a.  A  reference  may  be  ordered  in  an  action  to  recoyer  back  moneys  ftUtfflBd 
to  haye  been  fraudulently  charged  in  an  account  between  the  parties  (8lum% 
y.  Wood^  8  Sand.  780).  But  in  an  action  to  open  stated  accounts  and  for  an 
accounting  it  is  premature  to  apply  for  a  reference  until  the  question  of  the 
right  to  an  accounting  has  been  determine  (MUcheQ  y.  Stewariy  8  Abb. 
N.  S.  260). 

5.  An  action  to  recoyer  compensation  for  indorsing  notes  for  defendant's 
accommodation  is  properly  referable,  as  requiring  the  examination  of  a  loqg 
account,  the  case  not  inyolying  any  difficult  question  of  law  (MatAerUnh  y. 
Howdl^  10  Abb.  118) ;  and  so  is  an  action  for  breach  of  coyenant  to  repair 
{Hatch  y.  Wo{fe,  30  How.  65 ;  1  Abb.  N.  S.  77). 

c.  One  bill  of  goods,  containing  fifty  items,  deliyered  at  one  time,  is  io 
fact  but  one  item  (Bwtft  y.  WdU,  2  How.  79;  MtOer  y.  Hooker^  id,  171;  5to«»< 
y.  SlueU,  8  Code  R  1 1 9 ;  Harrie  y.  Mead,  16  Abb.  257).  Fiye  items  held  not  to 
constitute  a  long  account  {Dichinmm  y.  mtchell,  19  Abb  286) ;  and  so  of  fov 
items  (10  Wend.  677 ;  see  Harrii  y.  Mead,  16  Abb.  267).  Where  the  alleged  long 
account  consisted  of  the  examination  of  items  of  damage  sustained  by  the 

Slaintiff  by  reason  of  the  false  representations  of  the  defendants,  whidi  in- 
uced  the  plaintiff  to  make  certain  outlays  for  establishing  a  soap  &ctoi7] 
the  motion  was  denied  (McCidUmgh  y.  Broaie,  18  How.  846;  o  Duer,  659). 

d.  Where  a  cause  inyolyes  the  examination  of  a  Ions  account,  it  la  &o 
suflicient  obiection  to  granting  a  motion  for  a  reference  mat  the  cause  has 
once  been  tried  by  a  jury  (Brawn  y.  BradAaw,  8  How.  176;  1  Du&,  635);  or, 
the  cause  not  being  one  triable  by  a  jury,  that  either  party  intends  to  xnoTC 
to  haye  issues  framed  to  be  tried  by  a  jury  (Goodyear  v.  .ftv^it,  4Rob. 
682 ;  2  Abb.  N.  S.  ^96) ;  or  that  an  order  of  arrest  has  been  obtained  in  the 
action  (Atocha  y.  Garcia,  16  Abb.  808).  But  the  court  has  no  authority  to 
refer  an  action  for  goods  sold,  where  the  defendant  offers  to  stipulate  that 
upon  the  trial  he  will  not  dispute  the  items  of  the  claim,  either  as  to  their 
number,  character,  or  yalue  (Seifnel  y.  Seid,  86  How.  506). 

e.  Actions  of  tort  are  not  referable  (19  Wend.  108),  nor  are  actions  based 
on  negligence ;  as  the  loss  of  goods  by  a  common  carrier  (  Warner  y.  IM^ 
Trans,  Co.  8  Bob.  705 ;  MeMaiter$  y.  Booth,  4  How.  427) ;  nor  is  an  action  to 
set  aside  a  conyeyance  as  fraudulent  (BuihneU  y.  Eaetman,  2  Abb.  N.  S.  411)) 
or  for  damages  occasioned  by  rioters  (Boee  y.  Mayor  of  N,  Y,  Z%  How.  164), 
or  against  a  sheriff  for  a  false  return  (Dewey  y.  Fidd,  13  How.  488).  Where 
on  ^n  action  to  foreclose  a  chattel  mortgage,  the  defense  was  that  the  mortgage 
was  fraudulent,  the  reference  was  refused  (Goodyear  y.  Brooke^  4  Rob.  682 ;  2 
Abb.  N.  8.  296). 

/.  Cases  witlilii  Subd.  3.^It  seems  there  may  be  a  reference  of  any 
apecific  question  in  any  action  where  the  taking  of  along  account  isneoessaiy 
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(finMuwi  y.  Sheldon,  1  Dner,  607).  Thus  in  an  action  by  an  attorney  to  re- 
oorer  compensation  for  services,  there  was  on  plaintiflPs  motion  a  reference  to 
adjust  the  bills  of  costs  sned  upon  (id,)  A  reference,  without  an  action, 
wul  not  be  compelled  in  snch  a  case  (see  Fox  y.  Fbx,  ^  How.  409).  And 
where  on  a  cause  being  submitted  to  the  court,  it  appears  that  the  plaintiff  ia 
entitled  to  haye  an  account  taken,  but  there  are  questions  of  fieict  material  to 
tiie  taking  of  the  fnal  account  that  must  be  settled  by  testimony,  the  cause 
will  be  r^rred  to  a  referee,  to  find  the  &cts  upon  the  issues,  and  upon  such 
flnding  to  state  titie  account  between  the  parties  (Vcm  Zant  y.  Cobb,  10  How. 
US).  A  refmnce  was  ordered  at  general  term  after  a  yerdict  subject  to  the 
opinion  of  the  court  to  ascertain  the  amount  of  damages  in  an  action  on  a  policy 
of  insurance  (Woodruff  y.  OommereuU  Mut.  Ins.  do.  2  Hilton,  180;  and  see 
JOden  y.  Butter  Fi/re  Int.  Oo.  6  Abb.  68}. 

a.  Gaaea  irittain  iiiImI.  3. — This  subdiyision  is  intended  to  provide 
for  rdbrences  in  cases  where  questions  of  fiict  should  arise,  upon  collateral 
matten  in  the  cause,  in  any  stage  of  it,  and  not  to  those  questions  or  issues  of 
ftct  which  are  made  bjr  tlie  pipings.  *  *  As,  for  instance,  whether  an 
mjmiction  has  been  violated,  or  the  party  is  in  contempt,  for  any  cause 
iUeged,  the  numerous  questions  which  arise  on  motion,  and  in  relation  to  the 
execution  of  tiie  orders,  decrees,  and  process  of  the  court,  and  also  upon 
petitions  during  the  progress  of  a  cause  (Flagg  v.  Munger.  8  Barb.  0).  A  ref- 
erence was  ordered  on  a  motion  to  discharge  firom  arrest  (Barron  y.  Bandfordy 
UHow.  448;  6  Abb.  820,  noU  ;  SteUer.  Palmer,  7  Abb.  181).  On  a  motion 
to  satisfy  a  judgment  (Me^ery.  Lent,  7  Abb.  225 ;  16  Barb  589 ;  Pendleton  y. 
Weed,  17  N.  Y.  72),  or  to  cancel  a  judgment  entered  on  confession  (Dwight  v. 
ift.  Mn^  25  N.  T.  208).  On  a  motion  against  an  attorney  for  not  paying- 
moDeys  collected  (Bai'ber  v.  Oaee,  12  How.  851).  On  a  motion  to  enter  a 
docket  secured  on  appeal  (Munn  v.  Bamum,  2  Abb.  411)  ;  and  on  amotion  to 
Bet  aside  a  judgment  against  a  lunatic  (DemeU  v.  Leonard,  19  How.  140). 

^.  Special  proceedings. — In  a  proceeding  under  the  act  to  facilitate 
the  doemg  up  of  insolvent  and  dissolved  mutual  insurance  companies  (Somds 
v.  TWingktut,  24  How.  485).  To  settle  claims  against  executors  (Coe  v.  Coe,  87 
Barb.  282).  A  claim  against  a  decedent^s  estate  for  a  conversion  of  personal 
property  l^  the  decedent  (Brockett  v.  Bmh,  18  Abb.  887).  To  determine 
appeals  from  Commissioners  of  highways  (The  People  v.  Albright,  14  Abb. 
805 ;  The  Petyple  v.  Van  Ahtyne,  82  Barb.  181).  To  take  an  account  on  the 
dissolution  of  joint  stock  company  (eeeKetehtim  v.  Clark,  22  Barb.  819 ;  and 
27  N.  Y.  147).  The  statute  of  1862,  authorizing  references  of  disputed  claims 
by  receivers  of  insurance  companies  is  constitutional  (27  N.  Y.  147) ;  it  applies 
not  on^  to  actions  pending  when  the  law  took  effect,  but  to  actions  com- 
menced sabsequently  (8an&y.  Harvey,  19  Abb.  248;  contra.  Sands  v.  Birchy 
19  Abb.  255). 

e.  Eqnitjr  causes. — On  the  practice  of  referring  causes  equitable  in 
their  natore  (see  Elmore  v.  Thomcu,  7  Abb.  70 ;  McMahon  v.  AUen,  10  How. 
884;  Draper  v.  Dai/,  11  How.  489;  Stevenson  v.  Bweton,  15  Abb.  852). 

d.  Or&er  for  reference. — ^An  order  for  a  reference  must  be  made  by 
the  court ;  an  order  by  a  judse  is  not  sufiicient  (Seudder  v.  Snxyw.  29  How.  96). 
A  reference  cannot  be  had  without  an  order  of  the  court.  A  reieree  who  pro- 
eeedsln  a  cause  by  virtue  of  an  appointment  by  stipulation  of  the  parties 
merely,  acts  without  authority  (Litcl\fidd  v.  BurtDetl,  5  How.  841).  But  where 
on  a  written  stipulation  to  reisr  to  a  referee  named,  upon  which  no  order  was 
entered,  the  cause  was  tried  before  such  referee,  a  report  was  made,  and 
jadgment  entered  thereon,  it  was  held  that  neither  party  could  attack  the 
judgment  for  ddects  in  the  appointment  of  the  referee  (Whalen  v.  Superv.  of 
Albany,  6  How.  278 ;  and  Luddington  v.  Tqft,  10  Barb.  448 ;  8  Abb.  168). 
[An  order  on  the  stipulation  might  in  such  a  case  be  entered  nunc  pro  tune.] 

e.  ^Vlien  order  for  reference  to  be  applied  for.— The  order 
for  reference  cannot  be  applied  for  until  after  issue  (8  Cow.  889),  nor  until  the 
cause  is  ready  for  trial  as  to  all  the  dc^ndants  (Hanohins  v.  Avery,  82  Barb. 
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551).  Issue  b  joined  immediately  on  the  service  of  an  answer  not  constituting 
a  counter-claim,  or  on  the  service  of  a  replj  to  a  counter-cli^  The  makinff 
the  motion  need  not  be  delayed  to  ascerUun  if  either  party  intends  to  amend 
(Ousaon  v.  Whahn,  1  Code  Rep.  N.  S.  27;  Enos  y.  Thamtu,  2  Code  Bep.  128). 
The  neglect  of  the  parties  to  move  for  a  reference  does  not  deprive  ^e  court 
of  the  power  to  order  a  reference  {Ohwreh  v.  Freeman-,  16  How.  297;  G'Bria 
V.  BoweSy  4  Bosw.  661).  In  a  case  where  the  propriety  of  a  reference  is  dis- 
closed on  the  trial,  the  cause  may  properly  be  withdrawn  from  the  juiy,  bot 
should  be  so  altogether  (Buchanan  y.  Gheeaebronffh^  5  Duer,  238).  The  right 
to  move  at  a  trial  term  for  an  order  of  reference  can  only  exist  when  ^e<anae 
is  on  the  calendar  ready  for  trial,  and  the  object  is  to  prevent  the  trial  (Wheeler 
y.  Falconer,  7  Rob.  48).  A  refusal  of  an  application  at  trial  term  to  r^  & 
cause  is  an  order  although  no  formal  order  is  entered,  and  sudi  oider  is  m 
judicata  (id,) 

a.  Motion  for  reference,  iiapers  on. — ^Where  parties  do  not  con- 
sent, the  reference  is  to  be  obtained  by  motion  at  special  tenn.  The  motion  is 
non-enumerated  (Rule  40).  It  must  be  rounded  on  affidavit.  The  affidavit  need 
not  state  the  place  of  trial  named  in  the  cwmplaint  (2  Cow.  448;  7 1&.  47SV 
But  must  state  that  issue  has  been  joined  (2  Cow.  84) ;  and  that  the  trial  of 
the  action  will  require  the  examination  of  a  long  account,  and  not  involve  the 
examination  pi  difficult  questions  of  law ;  or  that  the  reference  is  neoesaary  to 
carry  a  judgment  or  order  into  effect.  But  where  the  pleadings  verified  show 
that  the  examination  of  a  long  account  is  involved  m  the  case,  a  leference 
will  be  ordered,  without  any  affidavit  that  a  long  account  is  involved  (HaiiM 
y.  BenneU,  28  How.  289).  The  affidavit  must  be  made  by  the  party  Yama^ 
and  not  by  the  attorney,  unless  a  sufficient  excuse  for  the  onussion  is  shovn 
(Meiich  y.  Smith,  2  How.  7 ;  Boss  v.  Beecher,  ib,  157 ;  LittU  v.  Bigdow,  t».  164; 
CoUon  y.  McCuUough,  ib,  165 ;  4  Hill,  548).  The  affidavit  need  not  state  tbit 
the  investigation  will  not  require  the  decision  of  difficult  questions  of  law; 
that  will  bepresumed,  unless  and  until  it  is  made  to  appear  otherwise  by  the 
opposing  affidavits  (Barber  y.  OromvM,  10  How.  351). 

b,  CroM-motlon  for  reference.  Joint  reference. — Where  bo^ 
parties  move  for  a  reference,  the  motion  of  the  party  first  giving  notice  is 
entitled  to  a  preference  (1  Wend.  15).  And  in  cross-actions,  where  ctosm^ 
plications  are  made  for  a  reference,  a  joint  reference  will  be  ordered,  andoe 
referees  authorized  to  hold  their  meetings  so  as  to  accommodate  both  parties 
(4  Wend.  198). 

<^  Opposing  motion  for  reference. — In  opposition  to  the  motion, 
it  may  be  shown,  by  affidavit,  that  difficult  questions  of  law  wiU  arise  (2  Jobas. 
Cas.  402 ;  2  Caines,  R.  251 ;  2  Johns.  874),  as  the  party  is  advised  by  counsel,  and 
verUy  believes  (1  Caines,  R.  149).  And  if  it  clearly  appear,  that  difficult  ques- 
tions of  law  will  arise,  the  motion  will  be  denied  (1  How.  16s).  But  it  is  oot 
enough  to  state,  generally,  that  questions  of  law  will  arise ;  it  must  be  made 
to  appear  to  the  court  what  the  pk>int8  of  law  are,  so  that  it  can  judge  whether 
they  are  material  and  difficult,  and  will  necessarily  arise.  And  the  court  most 
be  satisfied  that  they  will  be  questions  of  reid  difficulty  (5  Cow.  423),  other- 
wise the  motion  will  be  granted  (Dewey  v.  Field,  18  How.  439).  If  the  caxix 
is  not  in  readiness  for  trial  as  to  all  the  defendants  it  is  not  referable,  and  the 
objection  should  be  taken  on  the  motion,  to  refer,  it  cannot  be  taken  af%e^ 
wards  (Hawkins  v.  A'oery,  82  Barb.  551). 

d.  No  appeal  fk*oni  order  of  reference.— In  an  action  in  which  the 
court  has  power  to  order  a  reference,  no  appeal  lies  from  an  order  ordering  a 
reference  (Gray  v.  Fox,  1  Code  Rep.  N.  S.  834 ;  Ubsddl  v.  Boot,  8  Abb.  U2;  1 
Hilton,  173;  Bryan  v.  Brennon,  7  How.  359;  Smithy,  Bodd,  3RD. Smith, 
348 ;  Kennedy  v.  ShiUon,  9  Abb.  157  note;  1  Hilton,  546 ;  The  People  v.  ifiwM, 
12  Abb.  204 ;  Bean  v.  Ermpire  StaU  MtU,  Ins,  Co.  9  How.  69 ;  see,  however, 
Oram  y.  Bradford,  4  Abb.  201 ;  Whitaker  v.  Desfosse,  7  Bosw.  678;  Hams  t. 
Mead,  16  Abb.  257).  An  order  of  reference  on  the  ground  that  a  long  ac- 
count is  involved  is  not  appealable  (Hatch  y.  Wolf,  80  How.  65 ;  1  Abh  X  S. 
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77;  see,  howeyer^  Dickinaon  t.  Mitehelly  19  Abb.  286).  An  order  granting  a 
reference  in  a  claim  by  a  receiver  of  an  insolvent  insurance  company  is  not  ap- 
pealable (Sands  y.  Earf>ey,  10  Abb.  248).  And  in  no  case  can  a  party  appeal 
from  the  order  after  proceeding  to  trial  under  it  (UhsdeU  y.  Boot,  supra). 

a.  Amendment  alter  order  for  reference,  effect  of. — After 
an  order  made  to  refer,  it  would  be  proper  if  either  parl^  desire  it,  to  vacate 
the  order  of  reference  "  (Beardsley  v.  Stover,  7  How.  295.  See  Changing  ref- 
eree,  infra), 

K  Reference  to  take  an  account. ^Where  a  reference  is  made 

to  a  referee  simply  to  take  and  state  an  account,  be  is  a  mere  substitute  for 
a  master  in  chancery,  and  must  conform  to  that  practice,  as  the  supreme  court 
has  not  made  any  rules  in  respect  to  the  takdne  and  stating  of  accounts  in 
equity  cases  (Palmer  v.  Pialmer,  18  How.  868 ;  Ketehum  v.  Clari,  22  Barb.  819 ; 
aee  7  Abb.  70).  A  referee  appointed  to  take  evidence  should  take  all  that  is 
offered  and  leave  it  to  the  court  on  the  hearing  of  the  iigiatter,  to  determine 
what  is  or  is  not  competent  (SeoU  v.  WiUiamSy  28  How.  398 ;  14  Abb.  70). 

e.  Reltereet. — ^If  the  parties  do  not  consent,  the  referees  should  be 
taken  from  the  county  named  in  the  complaint  as  the  place  of  trial  (11  Johns. 
406;  7  Wend.  488). 

d.  Changing  referee. — A  referee  is  always  under  the  control  and 
direction  of  me  court,  and  may  be  removed  at  its  pleasure  (Ford  v.  Ford,  85 
How.  821).  The  reversal  of  a  judgment  on  a  report  of  a  referee,  on  a  ques- 
tion of  law,  is  no  ground  for  sending  the  case  to  a  new  referee ;  otherwise  if  the 
leyenal  be  on  a  question  of  fact  (mlHngs  v.  Vanderbreeh,  15  How.  295 ;  6  Abb. 
318 ;  Sehermerhimi  v.  Van  AUen,  18  How.  82).  Where,  pending  a  reference, 
the  court  allowed  an  amendment,  it  ordered  the  hearing  to  continue  before  the 
same  referee,  and  l^t  the  testimony  taken  might  apply  to  the  amended  plead- 
ings (Ti^mer  v.  EiUerlins,  14  How.  281 ;  see  White  v.  Smithy  1  Lans.  469 ; 
Beaddeif  v.  SUner,  7  How.  295;  and  see  Brittingham  v.  St&oens,  1  HUl,  879). 
In  Perry  v.  Moore  (2  E.  D.  Smith,  82),  the  court  set  aside  the  report,  with  a 
direction  to  the  referee  to  take  further  testimony  and  report  specially.  The 
referee  being  unimpeached,  the  court  would  not  remove  him,  on  tne  defendant's 
motion,  for  the  reason  that  he  and  the  plaintiff's  attorney  were  occupants  of  the 
same  office :  this  ground  of  objection  having  been  known  to  the  defendant  when 
he  consented  to  the  ap^intment. 

s.  Where  after  a  tnal  before  a  referee  a  new  trial  is  ordered,  it  is  not  usual 
to  send  the  case  back  to  the  same  referee.  The  general  practice  is  to  vacate 
the  order  of  reference,  and  either  refer  the  cause  to  a  new  referee  or  retain  it 
in  court  (Sharp  v.  Mayor  of  N,  F.  81  Barb.  579 ;  and  see  Murphy  v.  Winchester, 
85  Barb.  620;  White  v.  Smith,  1  Lans.  469).  But  whether  or  not  the  cause 
shaH  be  sent  back  to  the  same  referee  is  in  the  discretion  of  court,  and  the 
decision  on  this  point  is  i^ot  reviewable  (81  Barb.  579).  If  the  cause  is  one 
referable  only  by  consent,  the  court  cannot  send  it  to  a  new  referee  unless  by 
consent  (id.) 

/.  Deatli  of  referee. — On  the  death  pending  a  reference  of  two  out  of 
three  referees,  it  is  a  matter  of  course  to  vacate  the  order  of  reference  (Emmet 
V.  Bowers,  23  How.  800).  Where,  after  judgment  for  plaintiff  on  the  report 
of  8  referee,  the  case  is  sent  back  to  the  referee  to  amend  his  report,  with  a 
stay  of  proeecklings  until  such  amended  report  comes  in  and  before  making 
the  amended  report  the  referee  dies,  held  that  plaintiff  was  entitled  to  vacate 
the  stay  and  order  to  amend  (Juliand  v.  Ghrant,  84  How.  182). 

g-  Deatli  of  defendant  pendinfr  reference. — ^The  report  of  a 
referee  is  void  if  made  after  the  action  has  abated  by  the  death  of  the -defend- 
ant (Kissam  v.  EamiUon,  20  How.  869;  see  Chapman  v.  Foster,  15  How.  241, 
and<mte,  p.  Ill,  i.) 

A.  Death  of  plalntlfll — ^Where  after  the  report  of  a  referee  in  favor  of 
the  defendant,  and  before  judgement  is  entered  thereon,  the  plaintiff  in  the 
action  dies,  judgtnent  may  be  entered  thereon  without  making  the  plaintiff's 
lepreeentatives  parties  to  the  suit  (Seranton  v.  BaaOer,  1  Code  Bep.  N.  S.  88 ; 
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see  anUy  p.  1 10,  h.)  The  death  pending  a  reference  of  one  of  eeveral  plamlafi 
in  the  action  and  the  sabetitation  of  nis  succesBor  in  interest  does  not  revoke 
the  order  of  reference.  The  reference  shoold  proceed  in  the  same  way  as  if 
no  death  had  occurred  (Moore  y.  HamiUonj  48  Barfo.  120). 

a.  Billet  of  order  of  reff&renee, — ^The  order  does  not  involTe 
the  merits.  It  merely  determines  the  mode  of  trial  (Brf^an  v.  Brennon^  7  How. 
359).  It  does  not  preclude  the  defendant  from  olgecting  at  the  hearing  fhat 
the  complaint  does  not  state  facts  sofficient  to  constitute  a  canae  of  action 
{0>.)  The  action  and  the  parties  remain  in  court -for  every  purpose  except  the 
trial,  notwitlistandinff  the  order  of  reference  {HDknet  y.  Slocumy  6  ii.  218; 
MaUh&WB  y.  JonM,  1  E.  D.  Smith,  489). 

h.  l^alFer  of  Irregalarity  in  the  appointHieiit  of  rcfCNree.— 
All  irr^pilarities  in  the  appointment  of  a  referee  are  waived  by  proceeding  on 
the  reference  without  objection  (Chmbs  y.  Wfckoffj  1  Cai.  R.  147;  Bauml  t. 
BarrUj  1  Code  Rep.  126;  see  cases  collected,  note  to  8  Abb.  171 ;  Quma  t. 
Lloyd^  7Rob.  167;  SaOard  y.  Burrowss,  2  Bob.  207);  except  that  if  the  court 
has  no  jurisdiction  that  cannot  be  waived  (Chroie  v.  ShMony  8  Barb.  292). 
After  waiver  of  an  irregularity  in  the  order  appointing  the  referee,  bj  pro- 
ceeding  on  the  reference  without  objection,  no  appeal  can  be  taken  from  tiie 
order  (UbsdeU r.  Boot,  8  Abb.  142;  1  HUton,  178;  OiaJIm  v.  Farmor'B  di  Oi^ 
nerCn  Bank,  26  N.  Y.  296) ;  nor  wOl  a  motion  to  change  the  referee  for  any 
cause  existing  at  the  time  of  the  making  the  order  be  entertained  ( Jiilttn^  t. 
Vcmderbreek,  16  How.  296 ;  6  Abb.  218). 

e,  Clonstractlon  of  order  of  reference. — ^Where  an  order  is 
made  referring  the  cause,  without  any  limitation, 'all  the  iasues,  whether  of  liw 
or  fact,  are  necessarily  embraced  in  the  reference,  and  tihe  referees  ban 
power  to  report  upon  the  whole  issue  {BmoM  v.  JiofTM,  1  OodeBep.  125; 
Qraioei  v.  BUmduvrd,  4  How.  808). 

d.  Service  of  order  of  reference. — ^A  certified  copy  of  the  order 
should  be  served  on  the  referee,  and  a  cop^  on  the  opposite  attorney,  althoogh 
it  has  been  held  that  service  on  the  opposite  attorney  is  unnecessaiy  (1  How. 
198).  The  order  is  the  referee's  authority  to  act,  and  he  should  not  proceed 
untU  satisfied  that  the  order  has  been  duly  entered  {Bcnmor  v.  MeFha^  SI 
Barb.  106). 


§  373.  (Am'd  1861,  1862,  1867,  1869,  1860.)  Mode  of  trial. 
Power  of  referees.    Report,    Effect  of  report.    Heview. 

(1)  The  trial  by  referees  shall  be  conducted  in  the  same  man- 
ner, and  on  similar  notice,  as  a  trial  by  the  court.  (2)  They  shall 
have  the  same  power  to  grant  adjournments  and  to  allow  amend- 
ments to  any  pleadings  and  to  the  summons,  as  the  court  upon 
such  trial,  upon  the  same  terms,  and  with  the  like  effect.  (3) 
They  shall  have  the  same  power  to  preserve  order,  and  punish  all 
-violations  thereof  upon  such  trial,  and  to  compel  the  attendance 
of  witnesses  before  them  by  attachment,  and^  to  punish  them  as 
for  a  contempt  for  non-attendance  or  refusal  to  be  sworn  or 
testify,  as  is  possessed  by  the  court.  (4)  They  must  state  the 
facts  found  and  the  conclusions  of  law  separately  ;  and  their  deci- 
sion must  be  given  and  may  be  excepted  to  and  reviewed,  in  like 
manner,  but  with  like  effect  in  all  respects,  as  in  cases  of  appeal 
under  §  268 ;  and  they  may  in  like  manner  settle  a  case  or  exoep- 
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tions.  (5.)  The  report  of  the  referees  upon  the  whole  issue  shall 
stand  as  the  decision  of  the  court,  and  judgment  may  be  entered 
thereon  in  the  same  manner  as  if  the  action  had  been  tried  by  the 
court.  (6.)  When  the  reference  is  to  report  the  facts,  the  report 
shall  have  the  eflTect  of  a  special  verdict. 

(7.)  When  the  case  on  appeal  shall  have  been  heard  and  deci- 
ded at  the  general  term,  upon  the  report  of  the  referee  and  ex- 
ceptions without  a  case  containing  the  evidence,  the  decision  may 
be  reviewed  in  like  manner  on  appeal  to  the  court  of  Appeals. 
If  the  judgment  be  reversed  at  the  general  term  and  a  new  trial 
ordered,  it  shall  not  be  deemed  to  have  been  reversed  on  questions 
of  fact,  unless  so  stated  in  the  judgment  of  reversal ;  and  in  that 
case  the  question  whether  the  judgment  should  hav^  been  re- 
versed either  upon  questions  of  fact  or  of  law,  shall  be  open  to  re- 
view in  the  court  of  appeals. 

See  note  to  section  373. 

§  978,  (Am'd  1862,  1868,  1866,  1866.)  Referees^  how  chosen — 
who  may  he  referees — t/vmefor  making  report. 

In  all  cases  of  reference  the  parties  as  to  whom  issues  are 
formed'in  the  action  (except  when  the  defendant  is  an  infant  or  an 
absentee)  may  agree  in  writing  upon  a  person  or  persons,  not  ex- 
ceeding three,  and  a  reference  shall  be  ordered  to  him  or  them, 
and  to  no  other  person  or  persons.  And  if  such  parties  do  not 
agree,  the  court  shall  appoint  one  or  more  referees,  not  more  than 
three,  who  shall  be  free  from  exception.  And  no  person  shall  be 
appointed  referee  to  whom  all  parties  in  the  action  shall  object, 
except  in  actions  for  divorce.  And  no  judge  or  justice  of  any 
court  shall  sit  as  referee  in  any  action  pending  in  the  court  of 
which  he  is  judge  or  justice,  and  not  already  referred,  unless  the 
parties  otherwise  stipulate.  The  referee  or  referees  shall  make 
and  deliver  a  report  within  sixty  days  from  the  time  the  action 
shall  be  finally  submitted  ;  and  in  default  thereof,  and  before  the 
report  is  delivered,  either  party  may  serve  notice  upon  the  oppo- 
site party  that  he  elects  to  end  the  reference  ;  and  thereupon  the 
action  shall  proceed  as  though  no  reference  had  been  ordered,  and 
the  referees  shall  not  in  such  case  be  entitled  to  any  fees. 
See  note  to  section  271. 

p.  Time  and  place  of  meeting  of  referees. — The  referees,  after 
notice  of  their  appointment,  by  service  of  a  certified  copy  of  the  order  ap- 
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pointing  them,  shonld,  without  delay,  appoint  a  time  and  place  for  the  hear- 
uig  (2  R.  S.  884, 1 48).  The  place  of  meeting  need  not  be  in  the  conntj 
named  in  the  complaint  as  the  place  of  trial  (2  Johna.  188 ;  Wheder  t.  MaU- 
land,  12  How.  85).  The  appointment  of  a  time  and  pUce  of  hearing  may  be 
by  parol  (SteMnt  y.  Strong^  8  id,  889).  The  notice  of  hearing  before  a  ref- 
eree ahonld  be  the  same  as  on  a  trial  by  jmr  or  by  the  court,  but  the  notice 
may  be  waived  by  the  parties  proceeding  without  objection  (  Wetter  t.  /SoUtf- 
per,  7  Abb.  92).  If  the  attorney  of  a  party  receives  notice  of  trial  before  a 
referee,  he  is  bound  to  attend  to  it,  and  attaad  at  the  time  and  place  of  hear- 
ing mentioned  in  the  notice.  Mistaken  intelligence  received  from  the  ref- 
eree aa  to  the  time  of  hearing,  may  furnish  a  good  sround  for  adjoumiog 
the  hearinff,  but  not  for  neglecting  to  attend  {^ge  v.  Mother,  17  How.  867). 

a.  A  referee  appointed  by  the  city  court  of  Brooklyn  has  no  power  to  Xtj 
the  action  in  the  city  of  New  York  iBofmer  v.  McPhaU,  81  Barb.  107). 

5.  It  is  no  objection  to  proceeding  on  the  referenc^  that  parties  who  are 
necessary  parties  defendant,  have  not  been  served  with  process  {HoiMm  t. 
Atery,  82  Barb.  651). 

c  IVltneaaes— C^mpelUng  attendance  of,  Ac. — Witneses  may 
be  compelled  to  attend  before  such  referees,  by  subpoenas  issuing  out  of  tbe 
court  in  which  such  cause  is  pending,  in  the  same  manner  ^d  with  like 
effect  as  in  cases  of  trials  in  such  court  (2  R  S.  884,  %  45),  and  referees  may 
compel  the  attendance  of  witnesses  by  attachment  and  punish  them  as  for  a 
contempt  for  non-attendance,  or  refhsing  to  be  sworn  or  testify.  (Code,  \  272). 
BerMe,  a  habeat  corpue  ad  teet.  may  isdue  to  procure  tiie  attendance,  as  a  wit- 
ness before  referees,  of  a  person  who  is  in  prison  (2  R  S.  559 ;  Mardai  t. 
Overhury,  86  £ng.  Law  and  £q.  R  276). 

d.  Referee  to  be  t^roni  before  proeeedlng. — ^Before  poceed- 
ing  to  hear  any  testimony  in  the  caus^  the  referees  shall  be  severally  siron 
faithfully  and  fairly  to  hear  and  examine  the  cause,  and  to  make  just  and 
true  report  according  to  the  best  of  their  understanding ;  which  oath  may 
be  adnunistered  by  any  person  authorized  to  take  affidavits,  to  be  read  in  tlM 
court  in  which  the  suit  is  pending,  or  by  any  justice  of  the  peace  (2  R  S. 
884,  §  44).  If  the  referees  are  not  sworn,  the  parties  by  proceeding  in  the 
reference  without  objection  waive  the  irregularity  {Keatar  v.  DJeter  Plani 
Boad  Co,  7  How.  41).  It  seems  that  it  is  not  necessary  it  should  appear  by 
the  record  that  the  referees  were  sworn  (Seed  v.  Talford,  10  YeruL  509;  M- 
nam  v.  Duttan,  8  ib,  896). 

0.  A^Joiimment. — To  adjourn,  all  the  referees  must  meet  (7  Weni 
584 ;  22  w,  687) ;  they  may  require  the  pa3rment  of  costs  as  a  condition  to  the 
postponement  (Code,  1 814).  If  the  party  obtaining  the  acyoumment  refiiae  to 
pay  the  costs,  the  court  will  not  award  a  precept  against  him,  nor  compel  pay- 
ment (6  Hill^  876).  And  it  seems  that  tne  only  remedy  of  the  opposite  partj 
in  this  case  is  to  proceed  at  once  to  a  hearing  (id.)  The  referees,  however, 
may  require  the  party  applying  for  the  aoyoumment,  to  stipulate  in  writiag 
that,  in  default  of  payment  the  collection  of  the  costs  may  be  enforced  by  an 
order  in  the  cause  (ia,)  The  court  will  not  entertain  a  motion  to  postpone 
a  trial  before  referees  on  the  ground  of  the  absence  of  a  witness ;  the  referees 
must  decide  on  the  question ;  if  they  commit  any  error,  the  court  will  correct 
it  on  motion  to  set  aside  the  report  (Langley  v.  mehnan,  1  Sand.  681). 

/.  The  fact  that,  on  a  trial  before  a  referee,  ao^oumments  were  not  formally 
made  from  one  hearing  to  the  other  does  not  render  the  proceedings  irrega* 
lar,  if  both  parties  gave  all  the  testimony  they  desired,  and  submitted  the 
cause  on  sueh  testimony  (Aeeee.  TrantU  Co,  v.  Oeirriton,  9  Abb.  141 ;  18  How.  !)• 

g.  Trial. — ^All  the  referees  must  meet  together  and  hear  all  the  proofi 
and  allegations  of  the  parties  (2  R  S.  884,  {  46).  The  trial  is  to  be  condoct- 
ed  in  the  same  manner  as  a  trial  hj  the  court  (Code,  %  272).  And  the  referee  has 
power  to  preserve  order  on  the  trial  andpunish  any  violation  thereof  (^  8i^ 
and  Jdbeofiy  6  Abb.  217  nete ;  Heerdt  v.  WetnHfre,  2  Rob.  697).  The  authority  oi 
a  referee  over  the  interlocutory  questions  presented  in  the  progress  of  Uie  trials 
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ceases  with  his  decision  of  them,  or  at  least,  with  the  trial  itself  (Allen  y.  Way, 
8  Code  R.  243).  The  plaintiff  may  submit  to  a  nonsuit  or  dismissal  of  his 
complaint,  or  may  be  nonsuited,  or  his  complaint  be  dismissed,  at  any  time 
hefore  the  cause  has  been  finally  submitted  to  the  referees  for  their  decision. 
[Cc^Y.Beyjiolds,  5  Transw  App.  74).  In  which  case  the  referees  report  ac- 
cordmg  to  fact,  and  judgment  may  thereon  be  perfected  by  the  defendant. 
(Role  32).  If  after  being  fairly  notified  by  the  plaintifif,  the  defendant  neg- 
lects to  appear,  the  referee  may  proceed  with  the  hearing  in  his  absence 
(11  Johns.  402 ;  Stephens  y.  StT<mg,  8  How.  889). 

a.  Wltnetses,  turearing  of,  examination  of,  credibility  of, 
Jte. — ^Any  one  of  the  referees  may  administer  the  necessary  oath  to  the  wit- 
nesses produced  before  them  for  examination  (2  R.  S.  884,  §  46).  On  the 
hearing,  the  same  rules  of  eyidence  are  to  be  obseryed  as  on  a  trial  before  a  jury 
(6  Cow.  864);  the  court  may  require  referees  to  report  their  decision  in 
•admitting  or  rejecting  any  witness,  in  allowing  or  oyerruling  any  question  to 
a  witness  or  the  answer  thereto  (2  R.  S.  884,  §47).  The  credibility  of  a  wit- 
nsBB  19  a  qnestion  solely  for  the  referees  (LMch  y.  KeUey,  7  Barb.  466).  An 
objection  to  the  competency  of  a  witness  not  taken  on  the  trial  is  waiyed  {id,) 

l.  Parol  proof  of  a  contract  was  giyen,  and  upon  cross-ezanunation  it  ap- 
peared the  contract  was  in  writing,  held  tiiat  the  referee  erred  in  refiising  to 
strike  oat  the  parol  proof  (Hatch  y.  Pryor,  8  Eeyes,  441). 

e.  8eMe,  one  of  three  referees  before  whom  a  cause  is  tried  cannot  be  ex- 
amined as  a  witness  on  such  trial  (Mctm  y.  JtfbrM,  11  Barb.  610.  See  Eelyngs 
R12). 

d.  The  order  of  admitting  proof  is  in  the  discretion  of  a  referee  (QOmonY, 
jPtoftaUy  1 E.  D.  Smith,  90) ;  as  la,  to  some  extent,  the  permitting  of  leading  ques- 
tions (Beach  y.  Batfrnand,  2  E.  D.  Smith,  497 ;  PecKrean  y.  FUke,  2  Hilton,  146) ; 
and  tiie  number  of  witnesses  to  be  examined  aa  to  the  character  of  a  witness 
(Oreen,  y.  JShwn,  3  Barb.  119). 

«.  The  taking  or  refiisinff  testimony  at  any  time  while  the  cause  is  beiore 
him,  lA  a  matter  wholly  in  tne  sound  discretion  of  the  referee  (Sehermerhom  y. 
iViwKn,  1  Code  Rep.  28 ;  Delajkld  y.  DeGramo,  9  Bosw.  2).  After  the  cause 
has  been  submitted,  and  the  referees  haye  retired,  they  may,  in  their  discre- 
tion,  open  the  hearing,  and  adjourn  to  receiye  further  testimony  (1  Wend.  104 ; 
Dudtdd  V.  OgtUviey  8  E,  D.  Smith,  527 ;  1  Abb.  145 ;  20  N.  Y.  60;  AyrauU  y. 
SaekeU,  9  Abb.  154,  note;  KiseamY,  HamiiUm,  20 How.  876 ;  LUchy.  Brother- 
eon,  25  How.  407 ;  16  Abb.  884 ;  FieUen  y.  Lahene,  6  Abb.  N.  S.  841 ;  0  Bosw. 
486).  And  unless  the  contrary  be  shown,  it  will  be  presumed  that  such  dis- 
cretion has  been  properly  exercised  (1  Wend.  104).  Where  a  referee,  after  a 
final  sabmisBion  of  the  cause^  refused  an  api>lication  by  the  plaintiff  to  post- 
pone to  produce  further  testmiony,  and  certified  that  his  refusal  was  upon  the 
sole  ground  of  his  supposed  want  of  authority  to  srant  the  plaintiff  ^s  appli- 
cadom,  the  court  opened  the  hearing  on  terms  (Packer  t.  French,  Lalor^s  bupp. 
to  Hill  and  Denio,  103).  But  the  roferee  may  refuse  to  hear  further  testimony 
after  the  case  is  closed  (Trimble  y.  SUaweU,  4  E.  D.  Smith,  513 ;  Peareon  y. 
Fieke,  2  Hilton,  146). 

/.  As  to  the  course  to  be  pursued  by  a  referee,  where  a  witness  reflises  to 
answer  a  pertinent  question,  see  Burnett  y.  Phalon  (19  How.  530) ;  and  where 
he  refuses  to  answer  on  Uie  ground  that  the  answer  would  criminate  him  (Fel- 
hw  y.  WUeon,  81  Barb.  162). 

g.  Where  a  referee  admits  eyidence  of  a  defense  not  set  up  in  the  answer, 
the  error  ia  not  cured  by  a  subeeauent  order  to  amend  the  ansymr  by  inserting 
such  defense  (Johnean  y.  Mcintosh,  81  Barb.  267). 

A  A  referee  cannot  receiye  eyidence  against  the  objection  of  a  party,  and 
reserye  the  right  to  himself  of  rejecting  it  at  the  conclusion  of  the  proceed- 
ings (Ohueman  y.  Iferhd,  8  Bosw.  402 ;  and  see  47  Barb.  181).^ 

t.  Where  competent  eyidence  is  receiyed  subject  to  exception  and  to  fii- 
toie.decLnon  as  to  its  admissibility,  an  exception  to  this  conditional  admis- 
sion becomes  unayaUable,  in  case  the  final  decision  is  in  fayor  of  retaining  the 
eyidence  (Bihin  y.  Bikin,  17  Abb.  9). 
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a.  A  referee  cannot,  while  professing  to  admit  evidence  absolutely,  admit 
it,  in  fact,  de  bene  «M«,  and  then  reject  it  upon  making  up  his  report  upon  the 
whole  case  (AUen  y.  Way,  3  Code  Rep.  243).  But  on  the  trial  the  referee  re- 
ceived evidence  of  the  declarations  of  a  third  party,  but  with  a  proviso  that 
such  evidence  should  be  struck  out  if  the  defendant  did  not  suraly  other  pro- 
posed evidence  bringing  such  declarations  home  to  the  plaintiff,  by  showing 
his  assent  thereto,  or  adoption  thereof,  and  afterward  the  referee,  for  want(n' 
such  supplemental  evidence,  struck  out  such  declarations  and  so  reported,  the 
court  would  not  interfere  with  the  report,  unless  the  defendant  excepted  to 
such  provisional  reception  of  the  evidence,  or  at  the  close  of  the  case  obtained 
a  specific  ruling  thereon  and  then  excepted  (Brooks  v.  ChristopJier,  5  Doer, 
216). 

h.  Amendments. — The  power  of  referees  to  allow  amendments,  extends 
only  to  such  amendments  as  the  court  may  order  on  a  trial  (see  Woodruff  y.  Bur- 
son^  32  Barb.  557 ;  Seeor  v.  Law,  8  Trans.  App.  828 ;  and  note  to  §  178,  ant€\ ' 
or  as  may  be  made  under  §§169  and  170.  The  granting  or  refusing  an  amaid- 
ment,  within  the  limits  of  the  power  of  a  referee  to  grant,  is  a  matter  widiin 
the  discretion  of  the  referee,  and  his  decision  is  not  reviewable  (Woodruff r. 
Hurson,  32  Barb.  567).  A  referee  may  permit  an  allegation  that  an  assign- 
ment was  in  writing  and  for  a  certain  smn,  to  be  amended  to  allege  that  the 
assignment  was  by  parol  and  as  security  for  an  uncertain  sum  (Ebyty.  Boyl,  8 
Bosw  511).  He  may  permit  new  bill  of  particulars  to  be  substituted  for  that 
annexed  to  the  complaint  (Meltdn  v.  Wood,  4  Abb.  N.  S.  488 ;  8  Eeyes,  593; 
see  Patchin  v.  Peck,  38  N.  Y.  89). 

e.  Costs. — ^Referees  to  whom  the  whole  cause  is  referred  may  pass  on  the 
question  of  costs,  where  costs  are  discretionary  (BeriouU  v.  Harru,  1  Code 
Rep.  126;  Graves  v.  Blanchard,  4  How.  808;  Luddington  v.  Taft,  10  BaA. 
448 ;  Pratt  v.  StiUs,  9  Abb.  160;  17  How.  211),  and  the  court  of  appeals  ^ 
not  review  this  discretion  (Barker  v.  White,  8  Keyes,  617).  Referees  cannot 
award  costs  against  an  executor  or  administrator  personally,  or  against  the 
estate  he  represents  [Mersereau  v.  Ryerss,  12  How.  800). 

d,  Produetlon  of  books,  dee. — A  referee  has  not  authority  to  or- 
der the  production  of  books,  &c.  (Fraeer  v.  Phelps,  8  Sand.  741),  and  the 
court  will  not  in  a  common  law  action  confer  any  such  authority  upon  him 
(North  V.  Piatt,  7  Rob.  207).  Where  a  referee  is  ordered  to  take  accountB^ 
the  referee^s  certificate  that  the  production  of  books  and  papers  is  neoessarf, 
will  be  regarded  as  presumptively  sufficient  to  warrant  an  order  for  such  pro- 
duction. The  burden  of  showing  that  the  order  ought  not  to  be  made,  would 
be  upon  the  adverse  party  (ift.)  Nor  has  a  referee  the  power  to  strike  out  a 
complaint  for  any  derault  of  the  plaintiff  in  producing  papers,  &c  (Boneded 
V.  Lynde,  8  How.  226). 

e.  ReTleur  of  proceedings  before  referee  pending  tbe  ref- 
erence.— ^The  court  will  not  interfere  on  motion  in  a  matter  within  the  di^ 
cretion  of  a  referee  before  the  referee  has  reported.  The  party  must  wait  until 
the  referee  has  made  his  report  and  then  move  to  set  aside  the  report  (Seher- 
merhom  v.  Deoelin,  1  Code  Kep.  28 ;  see  Langley  v.  Hickman,  1  Sand.  681),  or 
appeal  from  the  judgment  thereon.  But  where,  pending  a  trial  before  a  ref- 
eree, he  decides  to  allow  an  amendment  of  the  complaint,  the  defendant  may 
immediately,  and  pending  the  reference,  move  the  court  appointing  the  refoee, 
at  special  term,  to  review  such  decision  of  the  referee  (Union  Baw  v.  Mott,l9 
How.  114;  Billings  v.  Baker,  6  Abb.  218);  and  in  Cooley  v.  Buntingt4m,  16 
Abb.  384,  note,  the  court,  pending  a  reference,  entertained  a  motion  to  adjourn 
the  proceedings  before  the  ref  ree. 

/.  Report  of  referees. — A  report  of  any  two  of  the  referees  is  valid 
(2  R.  S.  884,  §  46).  The  report  must  state  the  facts  found,  and  the  conchi- 
sions  of  law  separately  (Code,  §  272,  Rule  82;  2  R.  B.  884^  47 ;  Bobertsv.  Car- 
ter, 28  Barb.  462 ;  Lane  v.  Borst,  5  Rob.  609 ;  Bridger  v.  Weeks,  80  N.  T.  829). 
If  it  does  not,  the  court  will  order  a  further  report  to  be  made,  on  the  appli- 
cation of  either  party,  or  of  its  own  motion  (Snook  v.  F^es,  19  Barb.  81S; 
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Fmom  Y.  Suydam^  3  E.  D.  Smith,  276;  see  Chur<^  v.  Erben,  4  Sand.  691 ;  Van 
Sttenburg  v.  Hoffman,  6  How.  492 ;  LaJcim  v.  Erie  B.  JR.  Co,  Mid.  41;  ffulce 
T.  Sherman,  13  id,  411) ;  and  if,  for  any  reason,  effect  cannot  be  given  to  Bach 
order,  then  the  court  will  set  aside  the  report  (Peek  v.  Torhs,  14  How.  416 ; 
WHgk  V.  Sanders,  28  How.  894 ;  Tilmm  v.  Ream,  1  Abb.  N.  S.  23 ;  L^r 
T.  FiM,  33  How.  886).  An  opinion  referring  argumentatiyely,  and  in  a  gene- 
ral way,  to  the  conclusions  of  fact  and  law  at  which  the  referees  arrived,  is 
Dot  such  a  statement  of  the  facts  found  by  them,  and  their  conclusions  of  law 
thereon,  as  is  contemplated  {MUh  v.  Thwr^,  12  How.  418;  and  see  Bohe  v. 
Aci^  1  Code  R  64 ;  Beming  v.  Post,  id.m ;  Sieson  v.  Barrett,  2  N.  Y.  406).  If 
tliere  are  issues  upon  which  no  evidence  is  given,  he  need  not  notice  them  in 
his  report  (Ingrdham  v.  Gilbert,  20  Barb.  152) ;  and  to  the  lik*e  effect  is  {Pat- 
terson y.  Graoes,  11  How.  91 ;  MarsUm  v.  Johnson,  13  id.  93).  The  finding 
ahonld  be  upon  the  issues  only,  and  not  upon  the  evidence  ( Wiltsie  v.  Eaddte, 
4  Trans.  App.  481). 

a.  A  report  which  entirely  ignores  the  principal  or  only  issue  in  the  case, 
is  defective  and  will  render  the  judgment  voidable  {CoUItis  v.  ClarJc,  54  Barb. 
184). 

I.  An  objection  that  the  report  does  not  state  the  findings  of  fact  and  the 
CQQcliisions  of  law  separately,  cannot  be  raised  on  appeal ;  the  remedy  is  by 
motion  to  correct  the  report  (Piatt  v.  Thorn.,  8  Boew.  674). 

e.  If  a  fact  is  omitted  in  the  referee's  finding,  either  party  requiring  a  find- 
ing as  to  such  fact  should  apply  to  the  court  to  compel  such  a  finding  (^Priest 
V.  Pries,  3  Keyes,  222 ;  Cotwell  v.  La/wrence,  88  N.  Y.  71).  An  exception  to 
the  report  because  of  such  omission  cannot  be  considered  on  appeal  (td;  Bart' 
ford 5L  J2.  V.  iVr.  Baven  R  B.  3  Rob.  412;  Mosher  v.  Sotehkiss,  8  Keyes,  161 ; 
Broeh  v.  Van  Every,  id.  27 ;  see  Vam,  Etten  v.  Currier,  id,  833;  ColtceU  v.  Lavh 
rsnee,  5  Trans.  App.  307 ;  Cfrant  v.  Morse,  22  N.  Y.  328 ;  Wiltsie  v.  Eaddie,  4 
Abb.  N.  a  398 ;  4  Trans.  App.  481).  Facts  not  included  in  the  referee's  find- 
ings cannot  be  considered  on  appeal  (Mosher  v.  Hotchhiss,  8  Eeyes,  161).  See 
in  note  to  §  268,  ante. 

d,  A  referee  to  whom  the  issues  are  referred  is  not,  unless  so  ordered,  to 
report  the  ecidenee,  but  the  facts  (Patterson  v.  Orwces,  11  How.  91 ;  Ihrr  v. 
Jfbaxm,  6  How.  29).  He  need  not  report  negatively  what  facts  are  not  found 
(id,) 

e.  Until  the  report  of  a  referee  is  signed  by  him  and  delivered,  he  may  alter . 
it  as  he  pleases.    He  should  not  advise  either  party  of  his  decision  until  his 
report  is  signed  and  ready  for  delivery  (AyrauU  v.  Saeket,  17  How.  461 ;  S.  C. 
«£  507;  9  Abb.  164,  note;  and  see  Kissam  v.  Hamilton,  20  How.  876). 

/.  After  a  referee  has  signed  and  delivered  his  report,  he  has  no  power  to 
alter  it  (Shearman  v.  Jwmoe,  22  How.  241 ;  Cooper  v.  Bowles,  42  Barb.  98; 
leffler  v.  Fidd,  38  How.  386 ;  NUes  v.  Price,  23  How.  478).  Where  after  a 
referee  had  delivered  his  report,  in  which  he  dismissed  the  complaint  as  to  one 
defendant,  and  afterward  added  ^'  with  costs  to  said  defendant,"  such  addi- 
tion was  on  motion  stricken  out  with  costs  (jd. ;  see  NeHson  v.  IngersoU,  27 
How.  1).  Where  a  referee  made  [simultaneously]  two  reports,  one  general, 
finding  a  certain  sum  due,  and  the  other  special,  containing  findings  of  fact 
and  condnsiona  of  law,  and  finding  the  same  sum  due  as  in  the  other  report, 
held  that  the  p^eral  report  might  be  disregarded  (Ifiles  v.  BaUershaU,  18 
Abb.  161).  It  IS  improper,  however,  for  a  re&ee  to  deliver  two  documents 
each  of  which  purports  to  be  the  original  of  his  report,  one  to  each  party, 
bat  it  is  not  ground  for  setting  aside  the  judgment  entered  on  the  report  (Cur- 
Tier  V.  Cowles,  7  Rob.  3). 

g.  Time  for  making  report. — ^The  time  for  the  referee  to  make  his  re- 
port may  be  extended  by  order  of  the  court  or  a  judge,  or  by  consent  of  the 
parties  (Tkiesselin  v.  Eossett,  8  Abb.  N.  S.  64).  An  oral  consent  on  the  hearing 
to  extend  the  time  will  be  sufiScient  (Livingston  v.  Oidney,  26  How.  1).  If  sixty 
days  elapse,  without  any  extension  of  the  time  to  file  the  report,  and  without 
any  report  being  filed,  either  party  may,  before  any  report  is  filed,  notify  the 
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other,  and  the  referee  of  his  intention  to  proceed  as  though  no  reference  bid 
been  ordered.  If  neither  party  takes  any  such  action  before  the  referee  has 
made  and  delivered  his  report,  the  right  to  disregard  the  referoice  is  waived 
(MantlM  y.  Myle^  26  How.  409 ;  see,  however,  Lit^  v.  Brathenor^  ^  How.  407 ; 

16  Abb.  884).  Notice  of  trial  at  the  circuit  is  a  notification  of  an  intention 
to  disregard  the  reference  {LMngficn  v.  Oidneyy  25  How.  1).  If  after  each  a 
notification  a  report  is  made  and  filed,  it  will  be  irregular,  and  may  be  set 
aside  on  motion  {id,)  After  a  report  is  made,  although  not  within  the  time 
prescribed  ,it  cannot  be  disregarded,  nor  can  the  parties  proceed  as  if  no  ref- 
erence had  been  ordered.  A  report  made  after  the  time  for  making  it  hu 
elap«ed  is  irregular,  but  it  is  not  a  nullity,  and  can  only  be  ^t  lid  of  by  a 
motion  to  set  if  aside  as  irregular  and  for  leave  to  proceed  as  if  no  reference 
had  been  ordered  {id. ;  and  see  Fotiter  v.  Bryan,  16  Abb.  896 ;  26  How.  164; 
NileB  V.  Maynard,  28  {low.  890).  A  referee 's  report  was  reluctantly  set  aside, 
for  not  having  been  made  and  delivered  within  sixty  days  fix)m  the  time  tbe 
action  was  finally  submitted  {LUch  y.  Broihenan,  25  How.  407 ;  16  Abb.  884). 
The  delay  of  a  referee  in  making  and  delivering  his  report  cannot  be  con* 
sidered  the  delay  of  the  court  {Kis9ain  v.  H€mil^,  20  H!ow.  869).  The  pro- 
vision requiring  referees  to  report  within  sixty  days  does  not  apply  to  the 
case  of  a  reference  of  a  claim  against  an  executor  or  administrator  (Ooddingy. 
PorteTy  17  Abb.  874).  Nor  does  it  apply  to  references  pending  when  the  law 
took  efiect  (2  Rob.  708).  Nor  does  it  require  that  the  notice  to  end  the  re- 
ference must  come  from  the  party  instead  of  the  attorney — and  while  the 
party  has  an  attorney  in  the  case,  the  party  cannot  give  the  notice  {Ealtty  ?. 
Carter^  6  Rob.  585).  It  seems  the  statute  is  directory  merely,  and  that  the 
court  cy  relieve  firom  the  omission  of  the  referee  to  report  within  mxty  dsy& 

a.  Who  entitled  to  the  report.-^The  report  should  be  delivered  to 
the  successftd  party ;  and  the  other  party  has  no  right  to  the  possession  of  it 
If  the  referee  deliver  the  report  to  the  unsuccessful  party,  and  he  refuses  to 
file  it,  the  court  on  motion  will  order  him  to  file  it  within  a  certain  time ;  and 
if  he  does  not,  then,  that  the  referee  make  a  new  report,  and  deliver  same  to 
the  successful  party  {Eiehards  v.  AUm,  11  N.  T.  Leg.  Obs.  159). 

b.  Amending  report. — ^A  referee  cannot,  without  an  order  of  the  cout, 
amend  his  report  after  it  has  been  signed  and  delivered  to  the  pre?ailing 
party  (see  ante,  page  418  F.)  The  referees  may  themselves  move  to  hsTe 
their  report  sent  oack  to  them  for  correction  {&Httinffham  y.  8tevm»y  1  Hall, 
879).  When  a  report  is  sent  back  for  correction,  if  the  referees  go  beyond 
correcting  the  errors  complained  of  on  the  motion  to  set  aside  me  report, 
and  open  the  case  as  to  other  items,  they  are  bound  to  hear  additional  testi- 
mony if  ofiered  {Qouhrd  v.  CcutiUony  12  Barb.  126).    8ee  Changing  rrferte, 

e.  The  court  may  order  a  referee  to  make  a  further  report ;  and  an  order 
for  a  farther  report  is  not  irregular  for  want  of  a  specification  of  the  points 
upon  which  a  report  is  desired  {Union  Bank  v.  Matty  18  Abb.  247^. 

d.  Referees'  feet* — ^A  referee  may  maintain  an  action  for  his  fees  with- 
out any  express  promise  to  pay ;  and  where  there  are  several  referees,  each 
may  maintain  a  separate  action  for  his  fees  {BRnman  y.  Hajpgoody  1  Denio^88). 
The  referee  has  a  lien  on  the  report  for  the  amount  of  his  fees  {BiweUY.  Jr«isy 
1  How.  105).  And  is  not  bound  to  deliver  his  report  until  his  fees  are  paid 
{OttT,  Bchroeppely  8  Barb.  57}. 

e.  The  attorney  in  the  action  is  not  liable  to  the  referee  for  his  fees  {Judtim 
V.  Orx^y  11  N.  T.  408)  unless  he  has  promised  to  pay  them  {Judion  v.  Orajfy 

17  How.  289)  or  he  has  received  them  from  the  client  to  pay  the  referee 
{Lamoreaux  v.  Jfarriay  4  How.  245).  Even  in  the  latter  case  the  attorney  can- 
not be  attached  for  not  paying  over  the  money  so  received  {id,)  A  referee  is 
not  entitled  to  process  lor  contempt  against  a  receiver  who  refuses  to  pay  his 
fees  {Plerhinsy.  TayloVy  19  Abb.  147). 

/.  Where  the  length  of  time  spent  by  referees  is  disputed  on  the  acyust- 
ment  of  the  costs,  it  must  be  shown  affinnatiydy  by  a£Sdavit.  It  is  immsterisi 
what  number  of  days  were  appointed  for  the  reference,  it  must  be  shown  the 
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referee  was  personally  present  conducting  the  reference  on  each  day  charged 
iSkuUi  T.  WhUneyy  17  How.  471 ;  9  Abb.  71).  If  by  consent  the  testimony  is 
taken  before  a  clerk  of  the  referee,  no  fees  to  the  referee  can  be  allowed  for 
the  time  employed  in  taking  such  testimony  (id.) 

a.  An  oral  agreement  m£de  by  the  parties  to  the  action,  in  the  presence  of 
the  referee,  as  to  his  allowance  for  fees,  and  entered  by  him  on  his  minutes,  is 
ta  agreement  in  writing  within  the  meaning  of  §  818  (PhUbin  y.  PcUrieky  22 
How.  1).  When  parties  agree  ortiUy  that  a  referee  may  chft^o  over  $8  a  day, 
they  cannot  afterward  object  to  his  charge  in  excess  of  $8  {Tmmnan  y.  FMe^ 
W  How.  8971. 

h.  The  rereree's  fees  are  $8  a  day  (g  818) .  Unless  by  the  agreement  in  writ- 
ing of  the  parties,  the  referee  cannot  charge  any  tMng  additional  for  office-rent 
or  for  any  other  matter  (BarrU  y.  BenMtty  not  reported).  Any  dispute  as  to 
the  amount  of  the  referee^s  fees  may  be  settled  by  requiring  the  rrferee  to  haye 
the  same  taxed-  {Richmond  y.  HanMon.  9  Abb.  71).  Where  a  referee  failed-  to 
deliyer  his  report  within  sixty  days  after  the  case  was  finally  subioitted,  but 
swore  that  both  parties  had  consented  that  he  might  take  his  time  to  report, 
held  that  he  was  entitled  to  his  fees  {Fotter  y.  Bryan^  16  Abb.  890 ;  26  How. 
164;  M0  Time  for  making  report), 

ei  Senilis  aside  reportof  referees.— Where  the  referee  fkils  to  pass 
on  an  the  iasaes  in  the  action,  or  when  he  has  not  separately  found  the  tacts 
neeenaiy  to  a  disposition  of  all  the  issues,  the  proper  remedy  is  a  motion  to  set 
aaide  the  report:  such  errors  cannot  be  reached  l^  an  app^  from  the  judg- 
matt  {Bdee  y.  Sherman^  18  How.  411 ;  see  ante  p.  898  6.) 

d.  A  motion  to  set  aside  the  report  of  a  referee  is  like  a  motion  to  set  aside 
ft  Terdict,  and  may  probably  be  made  in  like  cases  as  a  motion  for  a  new  trial 
and  is  goyemed  by  the  like  rules  (see  Morgan  y.  Bruce,  1  Code  Rep.  N.  S.  864). 
The  court  will  set  aside  the  re^rt  if  it  appears  to  hitye  been,  eyen  in  the 
B^htest  decree,  affected  by  say  mfluence  exercised  by  the  successful  party 
(joZa  y.  Owmdtey  4  How.  258 ;  Dorhn  y.  Zmom,  9  ii.  1 ;  and  see  Booea  y.  8avr 
gertia  Twmjnke  Boad  Co,  12  id.  297 ;  Van  Bteefnburg  y.  Hoffman,  15  Barb.  28 ; 
Aeosi.  Trantit  Co.  y.  €kvrrieon,  18  How.  1).  The  court  may  also  set  aside  the 
report  as  against  eyidence  (Smith  y.  Swank,  18  Barb.  846 ;  BtrHtmachcr  y. 
SaXma  PlaSt  B^d  Co.  84  How.  74) ;  but  a  report  of  referees,  like  the  yerdict 
of  a  jury,  is,  as  a  general  rule,  conclusiye  in  a  case  of  conflict  of  eyidence 
(Fotibtiw  y.  StevoMy  4  Barb.  168 ;  Camp  y.  Pulver,  6  id.  91;  Bporiker  y.  Utiea 
S.  R  Oo.  id,  887;  Hayee  y.  Symonde,  9  ib.  260;  Cody  y.  AUen,  22  id.  888 ; 
Bak&ri.  MoHtn,  8  ic^.  684 ;  and  see  12  Johns.  219 ;  1  Oal  R  160;  24  Wend. 
15 ;  1  CaL  R  862 ;  Foeter  y.  Coleman,  1  E.  D.  Smith,  85 ;  Davie  y.  McOready, 
4i(2.565;  MateUcY. Harlem R  B.  Co.  9  id.  98;  StuartY.  Tayhr,  7  Sow.  261 ; 
Van  Bern  T,  Brueh,  22  How.  481 ;  Bilce  y.  Price,  28  How.  478;  Ooodrieh  y. 
Tkompeon,  4  Rob.  75;  Mondl  y.  MarehaU,  25  How.  425;  Train  y.  Broum,  21 
How.  98;  Van  AUtyne  y.  Indianapolie  B.  B.  Co.  id.  175;  Quackenbtteh  y. 
iBUfl, 5 Barb. 469 ;  Doeit y. ^ZZm, 8 N.  T.  168 ;  Beareer.  Copley,10'N.Y.99', 
Wateon  y.  CampbeU,  28  Barb.  421 ;  Sinclair  y.  Tallmadge,  85  Barb.  602 ;  Hoog- 
lund  y.  Wright,  7  Bosw.  894)  it  is,  therefore,  like  such  yerdict,  only  to  be  set 
ande  where  the  finding  is  dearly  against  the  weight  of  eyidence,  or  where, 
upon  the  trial,  some  rule  of  eyidence  or  principle  of  law  has  been  yiolated 
(Green  y.  Broion,  8  Barb.  119;  DoyU^e  AcMrs  y.  St  Jamet^  Church,  7  Wend. 
178 ;  Fifster  y.  Coleman,  1  E.  D.  Smith,  85 ;  StuaH  y.  Taylor,  8  How.  251 ; 
EMaugh  y.  Syracuee  DUtHlery  Co.  27  How.  125 ;  Bearee  y.  Copley.  10  N.  Y. 
93;  Woodin  y.  Pbeter,  16  Barb.  146;  Brooks  y.  Chrietopher,  6  Duer,  216; 
Bufwie  y.  Carter,  28  Barb.  462).  The  report  may  be  set  aside  where  an  im- 
proper measure  of  damages  was  adopted  (5  Duer,  585;  Dean  y.  Boeeler, 
1  ffilton,  420) ;  or  for  an  unreasonable  refusal  to  a<youm  (Forlee  y.  Frary,  2 
Johns.  Caa.  224 ;  but  see  Carpenter  y.  Haynes,  1  Code  Rep.  N.  S.  414) ;  or  for 
excesriye  damages  (Krom  y.  Sehoonmaker,  8  Barb.  647 ;  mutman  y.  Mayor  of 
B.  7.  5  Rob.  889) ;  or  for  admitting  improper  eyidence  (Clark  y.  CramaaU,  8 
Bart).  612 ;  ace,  howeyer,  AUen  y.  Way,  8  Code  R  248 ;  VaUanee  y.  King,  8 
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Barb.  548;  Belmont  y.  Coleman^  1  Bosw.  188;  Brawn  v.  Cdie,  1  E.  D.  Smith, 
265 ;  Kennys  y.  Biehards,  11  Barb  813) ;  but  (jnery,  if  the  comt  will  6et  aside 
A  report  because  the  amount  found  for  the  plamtiff  exceeds  that  stated  in  his 
bill  of  particulars  (12  Wend.  884,  504;  Bavman  y.  Earle,  8  Duer,  691).  The 
court  yrill  not  interfere  with  the  finding  of  a  referee  on  a  question  of  fact,  as 
to  which  there  is  conflicti^  testimony,  unless  the  clear  weight  of  eridenoe 
«how8  that  he  has  erred  ( Watson  y.  Qimpbell,  28  Barb.  421),  although  the 
court  differs  from  the  referee  in  the  result  at  which  he  arrived  {Thomjmnj. 
Wood,  1  Hilton,  93 ;  and  see  Botes  y.  Montgomery,  5  Rob.  445). 

a.  Motion  to  set  aside  report  of  referees. — ^The  motion  is  non- 
enumerated  (Belmont  y.  Smith,  1  Duer,  675).  It  should  be  to  the  court  who 
appointed  the  referees  {Goulard  y.  CagtUlon,  12  Barb.  126) ;  should  be  made 
pTomptij  (Patter > on  v.  Grates,  11  How.  91);  before  judgment  (Comstoeky, 
Bamone,  1  Johns.  188). 

b.  ConflrmaUon  of  report. — ^A  report  on  the  whole  issue  need  not 
be  confirmed  (BmouU  y.  Harris,  1  Code  R  125) ;  but  all  other  reports  should 
be  confirmed  (Grijffing  y.  Slate,  5  How.  205 ;  Belm&nt  y.  Smith,  1  Duer.  675; 
Rules  82,  83 ;  and  see  Bantes  y.  Brady,  8  How.  216 ;  Swarthout  y.  Curtu,  5  id. 
198 ;  McMahon  y.  AUen,  27  Barb.  835 ;  7  Abb.  1 ;  Coope  y.  Bouiles,  18  Abb. 
442). 

c.  JTadgment  on  referees'  report. — Where  a  referee  reports  against 
a  plaintiff  on  account  of  neglecting  to  appear,  the  judgment  should  be  a  dJA* 
missal  of  the  complaint,  not  a  judgment  for  the  defendant  as  on  the  merits 
(SdUer  y.  Malcolm,  1  Duer,  596).  Where  the  referee  reports  in  favor  of  the 
plaintiff^  but  states  that  before  a  final  judgment  can  be  entered  an  accounting 
must  be  had,  whereupon  the  cause  is  ordered  back  to  the  referee  to  take  soch 
accounting,  judgment  cannot  be  entered  until  such  accounting  is  had  (MtM.^ 
hon  y.  Auen,  27  Barb.  885;  see  Owrrie  y.  Covfles,  7  Rob.  ^;  Com.  ffi  t. 
Ten  Eyck,  50  Barb.  9). 

d.  Judgment  upon  the  report  of  a  referee  is  to  be  entered  m  form,  as  if  pro- 
noimced  by  the  court,  before  one  of  its  justices,  at  special  term  (Haneook  t. 
Hancock,  22  N.  T.  568). 

,e.  If  the  successful  party  neglects  or  refuses  to  enter  judgment,  the  other 
party,  after  requiring  him  to  do  so,  may  obtain  an  order  directing  him  to  file 
the  report,  and  enter  up  judgment  thereon ;  and  in  de&ult  thereof^  giyingthe 
plaintiff  leaye  so  to  do  without  costs  (Richmond  y.  Hamilton,  9  Abb.  71). 

/.  Notlee  of  the  Jadyment. — Notice  in  tmiting  of  the  entry  of  the 
judgment  and  a  copy  of  the  report  should  be  seryed  on  the  judgment  debtor 
(§  268 ;  Staring  y.  Joim,  18  How.  428 ;  Rule  82,  and  note  to  §  882,  posS). 

g,  Exeeptlons  to  report* — ^Exceptions  to  the  report  of  a  referee 
should  be  specific,  and  point  out  the  error  complained  of  {Loomis  y.  Loomi, 
51  Barb.  257;  Wheeler  y.  Billings,  7  Trans.  App.  121 ;  see  38  Barb.  828;  22  N. 
Y.  425;  6  N.  Y.  283;  11  N.  Y.  416;  88N.  Y.  88;  8eeinnoteto§268,aiife). 

h.  Appeal  to  general  term  from  Judgment  on  report  of 
referees* — ^The  court  cannot  on  motion  set  aside  as  erroneous  a  judgment  en- 
tered on  the  report  of  a  referee  (Dana  y.  Howe,  18  N.  Y.  808).  The  only  mode 
of  reviewing  the  rulings  of  the  referee  ( Cronk  v.  Car\field,  81  Barb.  171,  ei- 
ceptas  ante,  415  e,  d.),  or  his  report,  is  by  an  appeal  from  the  judgment  entered 
thereon  (Haight  v.  Prince,  2  Code  Rep.  94 ;  Leggett  v.  Mott,  3  5. 5 ;  Konm  t. 
Hope  Mwt.  Ins.  Co.  iJ.  192;  Pepper  v.  Goulding,  ib.  29;  Crist  y.  Dry  B^ci 
Bank,  ib.  118, 142 ;  Ehm  v.  Thomas,  5  How.  164 ;  Watson  y.  Scriten,  7  *&.  H) ; 
whether  the  finding  be  on  a  question  of  fact  or  law  ( Cheesebrough  r.  Agate,  7 
Abb.  32;  26  Barb.  603;  see  ConoUy  y.  ConoUy,  16  How.  224).  For  the  pm^ 
poses  of  an  appeal  exceptions  must  be  served  and  a  case  made  (see  note  to 
§  268,  and  Rules  84,  85,  36,  37).  The  appeal  must  betaken  within  thirty  days 
after  notice  of  the  judgment  {§  382 ;  Staring  v.  Jones,  13  How.  423) ;  and  the 
time  to  appeal  cannot  be  extended  directly  (§  405) ;  nor  should  it  be  indi- 
rectly extended,  as  by  setting  aside  a  regular  judgment  for  the  purpose  (Ain- 
phrey  y.  Chamberlain,  11  N.  Y.  274 ;  Marston  v.  Johnson,  13  How.  98).  Seein 
note  to  §  832,  post. 
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a.  Stay  of  proeeedlngt  on  appeaL^The  appeal  firom  the  judg- 
ment does  not  stay  the  proceedings  on  the  jud^ent.  To  stay  the  proceed- 
ings on  the  judgment  security  must  be  giyen.  But  no  security  need  oe  given 
unless  a  stay  of  proceedings  is  required  (see  §  848,  and  note  thereto). 

b,  Case  on  appeal  to  general  term,  nrhat  to  contain. — On 
tn  appeal  from  a  judgment  for  plaintiff  rendered  by  the  court  without  a  jury 
[or  by  a  referee],  the  case  must  show  not  only  the  facts  on  which  the  grounds 
of  de&ndant^s  liability  are  based,  but  also  the  facts  on  which  the  amount  for 
which  judgment  was  entered  depends  {Watson  y.  Barker;  16  Abb.  208). 

e.  Where  the  case  omitted  the  referee^s  findings,  the  general  term  suspended 
the  argument  that  they  might  be  supplied  (  Watson  v.  'Barker,  16  Abb,  208) ; 
for  such  a  defect  the  court  of  appeals  dismissed  an  appeal  (see  Bissel  v.  Bam- 
K»,  18  Abb.  28 ;  20  N.  Y.  519). 

d.  Onan.  appeal  from  a  judgment  on  the  report  of  a  referee,  where  it  ap- 
peared that  the  referee  wrote  an  opinion  which  was  not  inserted  in  the  case, 
the  aigument  of  the  appeal  was  postponed  to  have  the  opinion  brought  before 
the  court  (Warren  y.  Warren,  22  How.  142). 

&  On  an  appeal  from  a  judgment  entered  on  the  report  of  a  referee,  the 
appellant  may  be  heard  on  exceptions  taken  to  thereferee^s  conclusions  of  law 
upon  the  facts  found,  although  the  printed  case  does  not  contain  any  of  the 
eridence.  But  in  such  case  he  cannot  be  heard  upon  his  exceptions  to  the 
findings  of  fact.  It  must  be  assumed  that  they  were  found  upon  competent 
and  sufilcient  evidence  (Frost  y.  8tnith,  7  Bosw.  108) ;  and  whenever  the  ap- 
pellant desires  to  review  only  the  conclusions  of  law  of  the  referee  from  the 
facts  found  by  him,  he  can  do  so  without  inserting  the  testimony  in  his  case 
(Fergueon  v.  Hamilton,  85  Barb.  427 ;  see  Mssd  v.  Pea/rse,  21  How.  184;  see 
in  note  to  §  268). 

/.  CJate  bour  §ettled« — Where  on  appeal  from  the  decision  of  three 
referees  the  case  was  settled  by  two  in  the  absence  of  the  third,  and  without 
notice  to  him,  held  irregular,  and  that  the  case  must  be  resettled  (Fielden  v. 
LaiheM,  14  Abb.  48).  A  mandamus  is  the  proper  remedy  to  compel  a  referee 
to  settle  a  case  (see  The  People  y.  Baker,  14  Abb.  19 ;  35  Barb.  105). 

g.  Date  of  Imue  on  appeal,— -On  an  appeal  from  a  judgment  on  a 
report  of  a  referee,  the  date  of  the  issue  on  the  general  term  calendar,  must 
he  the  day  of  filing  the  report  (Oovld  v.  Chapin,  5  How.  858). 

h,  Proeeedln^  on  appeal* — ^Where  there  is  no  exception  to  a  re- 
feree's report  the  court  cannot  on  appeal  give  any  relief  as  to  matters  of  law 
(Tyler  v.  WUUa,  38  Barb.  828) ;  a  wrong  result  upon  undisputed  evidence  is 
an  error  of  law  (Brovm  v.  Per^field,  24  How.  64);  To  raise  a  question  of  law 
an  exception  must  be  taken  and  set  forth  in  the  case  (IngersoUy.  Bostieick,  22 
N.  Y.  425). 

i,  SenMe,  where  the  facts  are  correctly  found,  the  court  may  disregard  the 
conclusions  of  law  if  erroneous,  and  direct  the  entry  of  such  judgment  upon 
the  facts  found  as  may  be  proper  (Hannay  v.  Hannay,  8  E.  D.  Smith,  482 ; 
and  see  Oriffin  v.  Marquardt,  17  N.  Y.  28 ;  Edmonston  v.  MeLoud,  16  N.  Y. 
543). 

j.  An  exception  taken  on  a  trial  before  a  referee,  although  inserted  in  the 
case,  but  not  argued  nor  mentioned  on  the  points,  will  be  regarded  as  aban- 
doned (Flanders  y.  Orolius,  1  Duer,  209 ;  Cumings  v.  Morris,  8  Bosw.  660  ;  and 
see  Bvwi  y.  Colie,  1  E.  D.  Smith,  269). 

k  The  general  conclusion  of  the  referee  is  to  be  construed  as  involving  a 
findinff  upon  all  the  material  questions,  though  such  a  finding  be  not  ex- 
pressed in  terms  (Grant  v.  Morse,  22  N.  Y.  828). 

2.  Where  there  is  evidence  sufi&cient  to  sustain  a  report,  but  the  fact 
established  by  such  evidence  is  not  expressly  found  in  the  report,  and  there 
is  no  finding  of  such  fact,  the  court  in  support  of  the  jud^ent  will  presume 
the  fact  was  found  in  accordance  with  the  evidence  (Sinclair  v.  TaUmadge, 
35  Barb.  602). 

m.  Where  a  finding  on  a  question  of  fact  is  clearly  against  evidence,  a  new 
trial  will  be  granted  (Thompson  v.  Menek,  22  How.  481). 


418  REFERENCE.  [§273. 

a,  A  judgment  on  the  report  of  a  referee  will  not  be  revened  for  the  im- 
proper admiflsion  of  testimony,  when  the  court  can  see  that  the  testimony  so 
admitted  did  not  influence  the  resnlt  {Lowery  y.  Steward^  8  Bosw.  506). 

h.  Where  evidence  bearing  directly  on  the  qnestion  in  issne  has  been  erro- 
neonsly  admitted,  a  new  trial  most  be  mnted,  although  there  may  be  tmob- 
jectionable  evidence  sufficient  to  sustain  the  decision  (WUUama  v.  FiU^  18 
N.  Y.  546). 

e.  Where  there  is  legal  ground  for  reversing  a  judgment^  the  cotut  will 
not  sustain  it  for  the  reason  that  an  equivalent  error  has  been  committed 
against  the  respondent  (Ward  v.  Kalbkeith,  21  How.  388). 

d.  To  warrant  the  reversal  of  a  judgment  on  the  report  of  a  referee,  the 
weiffht  of  evidence  must  be  clearly  against  his  finding  (if.  F.  Car,  OU  Co,  ?. 
Richmond,  6  Bosw.  214 ;  WeOerloo  v.  De  Fttt,  2  Trans.  App.  882). 

e.  Where  the  statement  in  the  report  of  the  facts  found  differs  from  the 
statement  in  the  case  of  facts  found,  the  latter  will  control,  and  if  the  &cts 
do  not  sustain  the  conclusion,  the  ju€^;ment  on  the  report  will  be  reveraed 
{Hartman  v.  Prov€[fit,  6  Bosw.  191). 

/.  Where  the  mcts  found  by  a  referee  authorize  his  decision,  the  judg- 
ment will  not  be  reversed  merely  because  his  report  does  not  fonnallT  dis- 
pose of  all  the  issues,  where  there  is  nothing  to  warrant  a  finding  of  any 
issue  not  passed  on,  in  favor  of  the  appellant  (AJdfer  v.  Baymond^  7  B<mw. 

g.  The  appellant  is  bound  to  procure  such  a  statement  of  the  ftcts  &8  will 
show,  necessarily,  that  the  law  is  m  his  fiivor  {Grant  v.  Morw,  22  N.  T.  SM; 
B%$hcp  V.  Main,  17  How.  162) ;  or  the  judgment  will  be  affirmed  {id.) 

See  further  in  7u>te  to  %  848. 

h.  Appeal  to  court  of  appeala  firom  Jodgmeiit  on  rcfiort 
of  referees. — To  warrant  an  appeal  to  the  court  of  appeals  there  must  be  & 
case  {Goodyear  v.  Bishop,  2  Keyes,  661),  and  exceptions,  either  taken  dnriog 
the  trial,  or  to  the  final  decision  of  the  referees  {Mills  v.  Thursby,  12  How. 
418 ;  Brewer  v.  Irish,  id.  481 ;  Buntr,  Bloomer,  18  N.  Y.  841 ;  JohnsonY,  TW- 
hek,  id.  844).  On  the  appeal  the  court  will  not  consider  questions  not  raised 
before  the  referees  and  excepted  to  {Morris  v.  Busson,  8  N.  T.  204),  nor 
questions  of  fact  {Borst  v.  Spelman,  4  N.  T.  284 ;  Newton  v.  Baarris,  1  Code 
lUjp.  N.  S.  414).  Where  the  decision  of  a  referee  on  a  question  of  &ct  u 
affirmed  by  the  court  at  general  term,  it  is  conclusive ;  that  question  camiot 
be  reviewed  in  the  court  of  appeals  {Bef^d  Prot.  Dutch  Church  v.  Brom,  %^ 
How.  76). 

i.  Where  the  finding  by  the  referee  is  reversed  by  the  general  term  ma 
question  of  fact,  and  a  new  trial  is  ordered,  on  a  review  in  the  court  of  ap- 
peals, all  the  questions  are  open  to  consideration  {Westcrloo'v.  DeWfii^  ^ 
Trans.  Apj>.  882).  But  if  in  the  court  below  the  reversal  is  without  inter- 
ference with  the  finding  of  facts,  then  the  court  of  appeals  do  not  weigh  the 
evidence  {McMahon  v.  AUen,  82  How.  818).  It  is  only  in  clear  cases  that  the 
court  will  reverse  for  referee  refusing  to  nonsuit  {Metoalf  v.  MaUitons,  82  N. 
Y.  464).  The  onus  to  show  error  is  upon  the  appellant  {Mead  v.  Bunn,  33  N. 
Y.  275).  Eveiy  intendment  is  in  favor  of  the  report  {Boyt  v.  Boyt,  8  Bosw. 
511 ;  and  see  iforris  v.  Second  Ave.  B.  B.  Co.  id.  679). 

j.  Where  the  reference  is  to  report  facts,  questions  arising  on  the  Acts 
thus  found,  may  be  reviewed  on  appeal  ieithout  esteepUons  {KiHfy  v.  /ttqMtrM^i 
1 8  N.  Y.  454).  But  if  in  such  a  case  any  question  be  made  depending,  not  on 
the  facts  found,  but  on  any  error  in  the  proceedings  on  the  trial^  or  in  the 
determination  of  the  iacts,  the  point  must  be  raised  by  exception,  and  there 
can  be  no  review  in  the  court  of  appeals  of  the  correctness  of  the  determina- 
tion of  the  facts  {Marshall  v.  Smith,  20  N.  Y.  261). 

k.  A  hearing  on  the  report  of  a  referee  to  take  an  account,  to  enable  the 
court  to  give  judgment,  is  not  a  re-trial  of  the  case,  but  a  review  only  of  the 
proceedings  before  the  referee  {Griffin  v.  Cranston,  5  Bosw.  658). 


§  274.]  ENTRY  OF  JUDGMENT.  419 


Chapteb  VI.  . 
Manner  of  entering  judgment. 

Section  274.    Jadgment  may  be  for  or  against  any  of  the  parties  to  the 

action ;  may  grant  defendant  amrmatiye  reliei  Com- 
I>laint  may  be  dismissed  for  n^lect  to  prosecute  the  ac- 
tion.   Juaffment  against  married  woman. 

275.  The  relief  to  be  awarded  to  the  plaintiff. 

276.  Rate  of  damages,  where  damages  are  recoyerable. 

277.  Judgment  in  action  for  recovery  of  personal  property. 

278.  Judgment,  how  directed. 

279.  Clerk  to  keep  a  judgment-book. 

280.  Judgment  to  be  entered  in  judgment-book. 

281.  Judgment-roll. 

282.  Judgments,  how  and  when  to  be  docketed. 

■ 

§  374.  (Am'd  1849, 1862, 1862.)  Judgment  may  lefororagamst 
any  qf  the  parties;  may  grant  defendant  affirmative  relief 
Complaint  mm/  he  dismissed  for  neglect  to  prosecute  action. 
Judgmswt  against  married  vxmtam.. 

(1.)  Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  ibr  or  against  one  or  more  of  several  de- 
fendants, and  it  may  determine  the  ultimate  rights  of  the  parties 
on  each  side,  as  between  themselves. 

(2.)  And  it  may  grant  to  the  defendant  any  aflSrmative  relief 
to  which  he  may  be  entitled. 

(3.)  In  an  action  against  several  defendants,  the  court  may,  in  its 
discretion,  render  jadgment  against  one  or  more  of  them,  leaving 
the  action  to  proceed  against  the  othei^,  whenever  a  several  judg- 
ment may  be  proper. 

(4.)  The  court  may  also  dismiss  the  complaint,  with  costs  in 
favor  of  one  or  more  defendants,  in  case  of  unreasonable  neglect 
on  the  part  of  the  plaintiff  to  serve  the  summons  on  other  defend- 
ants, or  to  proceed  in  the  cause  against  the  defendant  or  defend- 
ants served. 

(5.)  In  an  action  brought  by  or  against  a  married  woman, 
jadgment  may  be  given  against  her  as  well  for  costs  as  for  dam- 
ages, or  both  for  such  costs  and  for  such  damages,  in  the  same 
manner  as  against  other  persons,  to  be  levied  and  collected  of  her 
separate  estate  and  not  otherwise.    And  in  any  proceeding  to  en- 
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force  such  judgment,  the  supreme  court  shall  have  jurisdiction, 
though  the  amount  be  less  than  one  hundred  dollars. 

Note  to  Subdwiiion  1. 

a.  JTadyment  against  one  of  seyeral  def^ndanU.--r^  eodi 
Tim  modified  the  common  late  rule  that  in  an  action  on  an  aUeged  joint  cnUrad^ 
the^aintiff  muet  recover  against  aU  the  drfendanU  or  he  defeoied  in  tht  odwh, 
— Where  the  contract  sued  upon,  is  in  fatt  joint  onfyy  there  can,  if  the  non- 
joinder be  properly  insisted  upon,  be  no  recovery  against  one  only  of  the 
joint  contractors,  except  in  cases  where  the  derense  is  personal  to  one  or 
more  of  the  other  defendants,  asin£uicy,  &c.  (Fowler  v.  Kennedy^  2  Abb.  847; 
Zink  V.  Aitenburg^  18  How.  108 ;  Brown  v.  Biehardeon,  4  Rob.  608) ;  vhere 
the  plaintiff  sues  some  only  of  the  parties  jointly  liable  on  contract,  and  tiie 
non-joinder  is  not  set  up  as  a  defense  either  by  demurrer  or  answer,  the 
plaintiff  may  recover  against  the  parties  sued,  although  it  may  appear  on  the 
trial  that  otiiers  are  jointly  liable  with  them  {Fowler  v.  Kennedy^  2  Abb.  847).  , 
Where  several  are  made  defendants,  as  upon  a  joint  contract,  and  it  appears 
on  the  trial  that  only  a  portion  of  the  defendants  made  the  contract,  the 
plaintiff  may  recover  against  such  of  the  defendants  as  in  fact  are  liable  (^mi 
V.  Atteviburg,  18  How.  108;  see  also  Wttherhead  y.  AUen,  28  Barb.  666;  and 
Sluyter  y.  Smith,  2  Bosw.  678 ;  Clc^in  v.  Butterly,  2  Abb.  446  ;  5  Duer,  827; 
McKensie  v.  Farrell,  4  Bosw.  198).    Thus,  where  the  action  was  against  the 
defendants,  B.  &  D.,  as  Partners,  and  it  appeared  ^at  D.,  without  tihe  knowl- 
edge or  assent  of  B.  had  signed  the  name  of  B.  and  D.  to  the  instrument  in 
suit,  and  on  which  it  was  conceded  that  B.  was  not  liable,  it  was  held  that 
the  plaintiff  might  have  judgment  against  D.  alone  (id,)    And  see  Parhr  t. 
Jaekeon,  16  Barb.  88 ;  Harrington  v.  Bighorn,  16  Barb.  625 ;   Merrifidi  v. 
Cooley,  4  How.  272 ;  Fielden  v.  Lahene,  6  Abb.  N.  S.  841 ;  Melntoeh.Y.  Biuign, 
28  N.  T.  169 ;  see  Mlee  v.  BatterehaU,  27  How.  881 ;  18  Abb.  161 ;  and  St^ 
V.  NieholU,  1  Daly,  1 ;  and  in  BrumskiU  v.  Jamee,  11  N.  Y.  294,  which  was  an 
action  by  BrumskiU  against  two  defendants  described  as  William  L.  Jam« 
and  Eliza  Eaglesum,  and  was  for  the  recovery  of  the  amount  of  two  pnnnu- 
sory  notes  alleged  to  have  been  made  by  the  defendants  **  under  and  oy  theii 
copartnership  name  of  Eaglesum  &  Co.'*     The  defendant  deecribed  as  Elia 
Eaglesum  did  not  appear  or  answer.    The  defendant  James  by  his  answer 
denied  that  he,  jointly  with  said  Eliza,  either  under  the  firm  name  of  Eagle- 
sum &  Co.,  or  otherwise,  made  the  notes,  or  that  he  ever  jointly,  with  her, 
either  under  said  firm  name  or  otherwise,  made  the  promises  in  the  complaint 
alleged.    On  the  trial  it  appeared  that  the  notes  were  signed  by  the  defendant 
James  with  the  name  of  Eaglesum  &  Co.,  and  that  at  the  date  of  the  notes 
the  defendants  carried  on  business  under  the  firm  name  of  Eaglesum  &  Co., 
and  that  at  the  time  of  the  making  of  the  notes  the  defendants  were  husband 
and  wife,  held  that  plaintiff  could  recover  against  the  defendant  James. 

h.  So  in  an  action  against  two  or  more  defendants  upon  a  contract  niade 
by  or  in  behalf  of  a  firm  or  association,  if  one  of  the  defendants  makes  de- 
fault and  others  appear  and  deny  their  liability,  it  is  sufficient  on  the  trial 
for  the  plaintiff  to  prove  that  tiie  contract  was  made  by  the  firm  or  aasocii- 
tion,  and  that  the  defendants  who  appeared  are  members  thereof:  and  it  la 
not  necessary  for  the  plaintiff  to  prove  that  the  defaulting  defendant  is  also 
a  member  (Downing  y.  Mann,  9  How.  204 ;  8  £.  D.  Smith,  86 ;  Pruyin  v.  Ba^ 
21  N.  Y.  800).  And  whenever  a  plaintiff  establishes  a  cause  of  action  against 
one  or  more  of  the  defendants  in  an  action  for  a  tort  or  upon,  contract,  and  it 
appears  in  the  latter  case  that  the  defendants  were  not  joint  eontraetort  or 
jointly  lidbU,  he  is  entitled  to  a  judgment  against  those  as  to  whom  he  estab- 
lishes his  cause  of  action.  Thus,  in  an  action  on  a  joint  and  several  bond 
purporting  to  have  been  executed  by  the  defendants,  on  the  trial  it  appeared 
that  only  one  of  the  defendants  had  signed  the  bond.    The  breach  oi  the 
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condition  of  the  bond  was  proved,  and  the  plaintiff  recovered  against  the 
defendant  who  had  signed  (The  People  v.  Cram,  8  How.  151).  And  the 
plaintiff  may  have  jud^ent  against  one  or  more  of  several  defendants  when- 
erer  upon  the  facts  of  the  case  a  cause  of  action  appear  against  such  defen- 
dants {Harrington  v.  BigAam,  15  Barb.  525  ;  Bomteety,  VanderbUt,  21  id.  26 ; 
Mar^  V.  Marquat,  12  N.  T.  842 ;  and  see  Beneon  v.  Pairie,  17  How.  408 ;  9 
Abb.  28;  Witherhead  v.  AUen,  28  Barb.  661). 

0.  In  action  of  tort,  as  a  several  judgment  may  be  rendered  against  the 
guiltr,  and  the  others  acquitted,  a  misjoinder  of  defendants  is  not  available  in 
sny  form  (Monfford  v.  Hughes,  8  E.  D.  Smith,  591}.  And  in  an  action  against 
hnsband  and  wife  for  an  assault,  held  that  plaintiff  might  recover  against  the 
hosband  only  (  Wagner  v.  BiU,  19  Barb.  821).  So  an  action  against  several  de- 
fimdants  to  recover  the  possession  of  personal  property,  where  a  taking  of  the 
goods  by  one  of  the  defendants  is  fully  proved,  it  is  not  a  ground  for  a  nonsuit 
generally,  as  to  all  the  defendants,  that  no  joint  taking  by  them  was  proved 
(Woodbum  V  Ghamberlin,  17  Barb.  446;  Lomer  v.  Meeker,  25  N.  Y.  861,  864). 
if  notiiinff  appears  either  in  the  pleadings  or  the  evidence,  to  charee  a  portion 
of  the  d^endants,  they  will  be  entitled  to  a  nonsuit,  and  the  plaintiff  may 
proceed  and  try  the  issue  between  himself  and  the  other  defendants  (id,)  In 
tn  action  against  several  partners,  on  a  promissory  note,  signed  with  the  part- 
nership name,  where  one  of  the  defendants  set  up  as  a  defense,  that  the  note 
was  in  renewal  of  a  note  made  by  another  firm,  of  which  he  was  not  a  mem- 
ber, and  that  the  firm  name  to  the  note  in  suit  was  signed  without  his  authority, 
and  the  jury  find  for  such  defendant,  a  verdict  may  be  entered  for  him  and 
against  the  other  defendants  (Parker  v.  Jackson,  16  Barb.  38). 

h.  In  an  action  against  partners  to  recover  money  lost  in  gaining  a  recov- 
ery against  one  of  the  defendants  without  amendment  is  regular  (Betts  v. 
mOtMm,  15  Abb.  184). 

«.  In  an  action  against  the  maker  and  indorser  of  a  note,  either  defendant 
may  have  the  complaint  dismissed  as  to  him  on  the  trial  (Lomer  v.  Meeker,  25 
N.  Y.  861). 

d,  ln«a  action  against  three  persons  as  partners,  one  not  being  served  with 
summons  nor  appearing,  the  partnership  being  put  in  issue,  on  proof  of  the 
partnezBhip  of  the  defendants  served,  held  that  the  plaintiff  might  have  judg- 
ment ^iBst  all  of  the  defendants  (Fruyn  v.  Black,  21 N.  Y.  800). 

«.  Where  two  defendants  were  sued  on  a  joint  liability,  and  one  answered 
and  one  failed  to  answer,  on  the  trial  of  the  issue  raised  by  the  answer,  the 
defendant  who  answered  alone  appearing,  judgment  was  taken  against  both 
defendants,  without  any  proof  of  no  answer  having  been  receiv^  fix)m  one 
defendant,  held  that  no  such  proof  was  necessary  and  that  the  plaintiff  was 
regular  (CatUn  v.  BiUinge,  18  How.  511). 

V.  One  of  several  defendants  in  an  action  for  a  tort  is  entitled  to  a  verdict, 
before  the  case  of  his  codefendant  is  submitted  to  the  jury,  if  tiie  testimony 
be  such  that,  if  he  were  sued  alone,  he  would  be  entitled  to  a  nonsuit  (Domi- 
niek  v.  Backer,  8  Barb.  18 ;  McMartin  v.  Taylor,  2  Barb.  356).    This  is  not  a 
matter  of  discretion  but  of  right  (id.) 

g.  Jr  m  action  against  seven  defendants  as  joint  makers  of  a  promissory 
note  the  plaintiff  on  the  trial  was  allowed  to  stnke  out  the  names  of  two  of 
the,  defendants  and  take  judgment  against  the  remaining  five.  But  the 
plaintiff  had  to  pay  the  defendants  whose  names  were  struck  out  their  costs 
of  defending  (Marks  v.  Bard,  1  Abb.  63). 

K  This  provision  is  to  be  construed  in  connection  with  §  118  (WeRs  v. 
8mUk,  7  Abb.  261 ;  and  see  Ford  v.  Bacid,  1  Bosw.  570). 

t.  Jadcment  on  reeovery  bjr  plaintiff  wltb  costs  to  the 
defendant. — ^When  on  a  recovery  by  the  plaintiff  in  an  action  for  a  money 
demand,  the  defendant  is  entitled  to  costs,  tne  costs  should  be  set  off  against 
the  plaintiff's  recovery,  and  there  should  be  but  one  judgment  entered  and 
execution  awarded  for  the  excess  of  the  one  over  the  other  (Johnson  v.  Farrell, 
10  Abb.  884).  A  8q>arate  judgment  for  defendant's  costs  in  such  a  case  would 
be  irregular  (id,)  ,  See  §  870,  post. 
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Note  to  Subdrnthn  2. 

a.  AlllrmatlTe  relief  to  defendant. — ^When  a  defendant  claims 
affinnative  relief,  legal  or  equitable,  the  duty  of  an  actor  in  bringing  the  caiise 
to  trial  deTolves  upon  him.  He  can  only  obtain  the  relief  when  the  cause  is 
brought  to  a  trial  upon  his  own  notice  or  that  of  the  plaintiff  (Hoy  v.  Thomp- 
son, 8  How.  258).  After  issue  joined,  if  a  defendant  seeks  judgment  for  more 
than  a  digmiftoiil  of  the  complaint  with  costs,  he  must  notice  the  cause  for 
trial  (WUaon  v.  Wheeler,  6  i(i.  49;  see  Potter  v.  Davidson,  8  Abb.  48).  De- 
fendant  can  have  affirmative  relief  as  against  the  plaintiff  (Mamr  of  N. 
Y,  T.  Wood,  4  Abb.  N.  S.  882),  but  not  against  a  codefendant  (jMaM 
8(ning$  InetUmUan  y.  JBoberte^  1  Abb.  882;  and  see  Woodworth  y.  BeOoM,  4 
How.  24;  yorhury  y.  Seeley,  4  How.  78;  Stephens  y.  Eall^  2  Bob.  674;  flee, 
howeyer,  Elliot  y.  PeU,  1  Paige,  268). 

b.  A  judgment  must  be  ba^  upon  the  pleadings,  and  affirmatiye  relief  can- 
not be  ffiyen  to  the  defendant,  unless  set  up  by  way  of  counter-claim  {Wrigk 
y.  DdqfiMy  25  N.  T.  266).  Thus  where  the  complaint  prayed  a  sjpedfic  per- 
formance of  a  contract  in  regard  to  the  sale  of  liuid  and  an  injunction  agsuufc 
the  defendants  prosecuting  actions  on  notes  giyen  for  the  purchase  of  ssid 
lands,  the  defense  in  effect  was  that  the  defendants  were  not  bound  to  complete 
until  said  notes  were  paid.  The  defense  was  ettablished  and  held  that  no 
other  judgment  could  be  rendered  than  one  dismissing  the  complaint,  and  a 
judgment  giying  defendant  affiimatiye  relief  was  reyersed  (ia,)  And  see 
{Garoey  y.  Jc^rfne,  54  Barb.  179\ 

<;.  In  an  action  for  diyorce  tor  cruel  treatment,  brought  by  a  wife  against 
her  husband,  the  plaintiff  ffdled  to  make  out  a  case.  The  deiendant  set  if  bf 
answer  and  proyed  facts  which,  had  he  been  plaintiff,  would  haye  enttled 
him  to  a  diyorce  a  mema  et  thora;  held,  that  as  defendant,  he  was  entitled  to 
the  same  relief  (MeNamara  y.  McNamara,  9  Abb.  .18 ;  2  Hilton,  547). 

Ifote  to  Bubdivision  8. 

d.  Judgment  agalnat  one  defendant  leaving  the  action  to 
proceed  against  the  other. — ^A  party  can  ayail  himself  of  this  prom 
ion  only  through  the  medium  of  an  order  of  the  court ;  and  in  a  case  in  wbich 
the  court  might  allow  judgment  to  be  entered  asainst  one  defendant  and  the 
action  to  proceed  as  to  me  others,  it  is  irregular  for  a  plaintiff^  without  in 
order  for  the  purpose,  to  enter  judgment  against  one  defendant  and  contisw 
the  action  against  the  others  (Bacon  y.  Conutoek,  11  How.  197;  and  see  Bud 
y.  Gov,  18  How.  81 ;  Brown  y.  Bichardeon,  4  Rob.  608).  And  where  a  nimber 
of  defendants  are  sued  on  a  joint  liability,  and  some  defend  and  one  fails  to 
answer,  the  plaintiff  is  not  entitled  to  judgment  against  the  defendant  not 
answering  until  the  issue  raised  by  the  otner  defendants  has  been  disposed  of 
(Catlin  y.  Lateon,  4  Abb.  248). 

e,  A  seyeral  judgment  may  be  entered  whereyer  a  seyeral  action  might 
haye  been  brought  (Parker  y.  Jaekeon,  16  Barb.  88 ;  Edrrinditon  y.  Sigham^ 
15  Barb.  525;  Merrifield  y.  Oooley,  4  How.  272;  Orandaa  y.  Beack^  7  How. 
271). 

/.  In  an  action  for  a  tort  against  two  defendants,  one  defendant  died  and 
the  plaintiff  obtained  an  order  for  continuing  the  action  against  the  Burrivor 
and  the  representatiyes  of  the  deceased.  On  the  trial  the  court  obliged  the 
plaintiff  to  elect  either  to  proceed  against  the  suryiyor  or  the  represeotatiT^ 
The  plaintiff  haying  elect^  the  representatiyes,  held  that  the  surviving  de- 
fendant was  entitled  to  costs  (Gardner  y.  Walker^  22  How.  405). 

29bte  to  Subdivieion  4. 

g,  DiamiMal  of  Complaint  for  not  serring  copy.— This  pro- 
yision  applies  only  to  the  cases  of  several  defendants,  it  does  not  apply  to  the 
case  of  a  single  defendant  (Eimberly  y.  Parker,  84  How.  275;  and  see 
Vhger  y.  Forty-eeoond  Street  B,  B.  do.  6  Bob.  545).     The  statute  fixes  the  time 
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withiii  whidi  the  plaintiJOT  must  serve  a  cop^  of  the  complaint  after  demand ; 
and  if  he  Mia  to  serve  the  copy  in  time,  it  is  an  unrecuandble  neglect  to  proceed 
in  the  cause  against  the  defendant  who  has  been  served  with  the  smnmons; 
sod  the  motion  may  be  to  diemm  the  complaint^  though  in  point  of  fiact  no 
complamt  may  have  beeoi  made.  If  the  motion  is  granted,  the  actum  will  be 
diamisBed  {Cdkin  v.  Bragden,^5  How.  124;  Baker  v.  Owrtm^  7  ib.  478;  and 
aeeXtfa  V.  Tremperty  9  How.  212). 

0.  If  the  copy  complaint  is  not  served  vyUkin  twenty  days  after  demand, 
and  is  afterwani  tendered,  the  defendant  is  not  bound  to  accept  it  (Mande- 
fUleY.  Wtnne,  5  How.  461),  where  after  service  of  notice  of  motion  under  this 
section  to  dismiss  the  complaint  for  not  serving  a  copy  within  twenty  days 
after  a  demand  thereof,  a  copy  was  served  by  leaving  it  at  ^e  office  of  the 
defendant's  attorney,  and  he  neither  refused  to  receive  it,  nor  did  he  offer  to 
letnm  it,  until  after  the  lapse  of  fifteen  days,  when  he  returned  ilie  copy  com- 
plunt  with  a  notice  that  he  disregarded  iL  on  the  hearing,  the  court  grant- 
ed the  motion  with  leave  to  the  plaintiff  to  serve  a  copy  of  tiie  complaint 
within  five  days,  on  payment  of  costs  (id,;  see  Wirte  v.  Norton^  25  Wend. 
699;  8  Hill,476 ;  1  How.  240;  2  i&.  146;  8  ib,  64). 

^.  A  defendant  served  with  the  summons  "  has  no  right  to  ask  the  court  to 
disDuasthe'complaint,  with  costs,  in  favor  of  the  defendants  not  served'*  {Trams 
V.  To5i(M,  7  How.  90 ;  and  see  McKemie  v.  HackHaff,  2  E.  D.  Smith,  75 ;  Bob- 
vMm  V.  Froety  14  Barb.  636). 

«.  A  party  named  as  a  defendant  in  the  summons,  but  who  has  not  been 
serred,  can  toUmtarUy  appear  and  move  to  dismiss  the  complaint  if  he  has 
eoine  right  to  protect,  which  renders  such  appearance  necessary  ( Woffle  v. 
Yindarieydef^  8  Paige,  46 ;  Georgia  Lwmber  Co.  v.  Bimll^  9  Paige,  226 ; 
Tnnoy  v.  Beynoide,  7  How.  827.    See  ante,  p.  148  e). 

d,  A  motion  for  judgment  for  not  servmg  a  copy  of  the  complaint  must  be 
made  in  the  district)  or  a  county  adjoining  the  county  in  which  the  summons 
states  the  complaint  wiU  be  filed  (Johneton  v.  Bryan,  6  How.  866). 

«•  DlnnlMing  eomplalnt  for  not  proceeding  to  trial.  (See 
Roles  26, 87.) — ^T^ere  a  defenduit  notices  the  cause  for  trial,  and  omits  an 
opportunity  to  move  it  at  the  circuit,  he  cannot  afterward  move  for  a  dis- 
loisflal  of  the  complaint  for  the  plaintiff's  neglecting  to  proceed  to  trial  (ir<v 
C^r%  V.  Emeodt,  6  How.  28 ;  MiOer  v.  King,  18  Abb.  244 ;  FuUer  v.  8fMet, 
9  How.  74). 

/.  Bi&er  party  may  give  notice  of  hearing ;  and  where  both  parties  notice 
the  cause,  neither  can  charge  delay  or  de&ult  upon  the  other  for  not  bringing 
tiie  cause  to  a  hearing  (Thompson  v.  Krider,  8  How.  248 ;  MoeUer  v.  Bailey, 
14  id  859 ;  but  see  Bowles  v.  Van  Borne,  11  Abb.  84).  The  fact  that  a  defend- 
ant has  had  the  cause  reserved,  generally  does  not  make  it  his'duty  to  keep  it 
upon  the  calendar,  and  if  the  plaintiff  suffers  the  case  to  go  off  the  calendar, 
the  defendant  may  move  to  dismiss  for  want  of  prosecution  (OorbeU  v.  Oladin, 
17  Abb.  418).  r  V  -V     , 

^.  If  the  plaintiff^  in  an  action  of  claim  and  delivery,  in  which  issue  has 
been  joined^  neglects  to  bring  the  cause  on  for  trial,  the  proper  course  for  the 
defendant  is  to  notice  the  cause  himself,  and  bring  it  on.  An  order  that  the 
comphunt  be  dismissed,  unless  tiie  pliuntiff  brin^  the  cause  to  trial  within  a 
specified  time,  ia  improper  in  such  a  case  (Sc^yroeder  v.  KohUnbadk,  6  Abb.  66 ; 

'^'^^2i0f»  V.  TF%m2^,6  How.  49;  but  see  Boy  v.  Thompson,  8  How.  258;  1  Duer, 

686). 

A.  It  is  no  sufBcient  answer  to  a  motion  to  dismiss  the  complaint  for  want 
of  prosecution,  to  say  that  tiie  plaintiff  is  dead,  that  no  representative  can  be 
found  to  revive  the  action,  but  &iat  the  attorney  hopes  to  find  a  representative 
who  is  wining  to  revive  the  action  (Ora/wford  v.  Whitehead,  1  Code  Rep.  N.  S. 
^ ;  and  see,  as  to  death  of  one  of  several  defendants,  Chapman  v.  Sister,  16 
How.  241. 

i  Where  the  case  is  at  issue  as  to  some  only  of  the  defendants,  and  the 
plaintiff  does  not  proceed  against  the  others,  the  proper  course  for  the  de- 
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fendants  as  to  whom  the  cause  is  at  issue  to  pursue,  is  to  moye  to  dismiss  the 
complaint  as  to  them,  they  camiot  regularly  brmfi^  the  cause  on  for  trial  and 
when  called  take  a  dismissal  of  the  complaint  {Marrii  y.  Crauiford,  16  Abb. 
124).  If  a  plaintiff  &il  to  prosecute  his  action  against  several  defendants,  one 
of  such  defendants  may,  in  a  proper  case,  move  to  have  the  complaint  dis- 
missed as  to  him,  leaviiu^  the  action  to  proceed  against  the  others  (WardT. 
Detoey^  12  How.  198 ;  BiMop  v.  Morgan,  1  Code  Rep.  N.  S.  840 ;  Hoyt  v.  Lmm, 
1  Code  Rep.  128 ;  SaUut  v.  Pruyr^  15  Abb.  224). 

a.  When  in  granting  an  order  dismissing  the  complaint  for  plaintiff's  neg- 
lect to  proceed,  leave  is  reserved  to  him  to  bring  the  cause  to  trial  on  nay- 
ment  of  costs,  the  costs  should  include  all  the  costs  to  which  the  defendant 
is  entitled  up  to  that  time  (Bowles  v.  Van  Hornet  11  Abb.  84). 

b.  A  dismissal  of  the  complaint,  on  motion  at  special  term,  for  want  of 
prosecution  of  the  action,  is  a  judgment  in  &vor  of  the  defendant  (  7V22tpati^ 
V.  JDiek,  8  How.  88).  It  is  equivalent  to  a  nonsuit  (Eolmea  v.  Slooum^  6  How. 
218 ;  Harriion  v.  Wood,  2  Duer,  50 ;  and  see  Bobi'M  v.  WdU,  26  How.  15). 

c.  Pending  a  stay  of  plaintiff's  proceedings  until  payment  of  the  costs  of 
a  former  action  no  motion  to  dismiss  for  want  of  prosecution  can  be  made 
{Unger  v.  Forty-Beeond  Street,  B.  B.  Co.  80  How.  443 ;  4  Rob.  682). 

Note  to  Sttbdivinon  5. 

d.  Judgment  against  married  uroman. — In  all  cases  of  judgment 
to  charge  the  estate  of  a  married  woman  it  should  be  expressly  stated  merein 
that  the  amount  is  **  to  be  levied  or  collected  out  of  her  separate  estate  and 
not  otherwise, "  and  the  execution  should  follow  the  judgment  in  its  tenns 
(Baldwin  v.  Kimmel,  16  Abb.  858;  1  Rob.  109;  and  see  Laws  1853,  p.  1057, 
ante,  p.  189  a).  In  the  cases  where  a  married  woman  sues  or  is  sued,  under 
the  statutes,  as  a  feme  sole,  a  judgment  against  her  follows  the  ordinary 
form. 

§  97 S.  The  relief  to  he  a/uoarded  to  the  plaintiff. 

(1.)  The  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
cannot  exceed  that  wliich  he  shall  have  demanded  in  his  com- 
plaint ;  but, 

(2.)  In  any  other  case,  the  court  may  grant  him  any  relief  con- 
sistent with  the  case  made  by  the  complaint,  and  embraced  with- 
in the  issue. 

e.  JTadgment  nrhere  no  ananrer. — Where  a  complaint  asks  for 
specific  relief,  and  the  defendant  makes  no  defense,  the  plaintiff  cannot  take 
judgment  for  a  greater  amount  than  is  asked  for  in  the  complaint  (J9M 
Y.  Leaf>enworth,  1  Code  Rep.  N.  S.  278).  The  plaintiff  in  the  complamt  asked 
to  have  notes  to  the  amount  of  |5,000  delirered  up  and  canceled,  and  to 
have  a  judgment  for  $2,000, — ^held,  that  a  judgment  for  $7,000  exceeded  &6 
relief  sought  in  the  complaint ;  and  the  judgment  was  reversed  (f6.)  It  is  not 
enough  that  the  complaint  states  facts  entiuing  the  plaintiff  to  certain  relief, 
he  cannot,  in  the  absence  of  an  answer,  have  any  relief  not  demanded  (Sknnr 
son  V.  Blake,  12  Abb.  881 ;  20  How.  484).  Thus  where  in  a  foreclosure  the 
complaint  only  prays  for  a  sale,  the  plaintiff  cannot,  in  the  absence  of  in 
answer,  take  a  judgment  for  payment  of  any  deficiency  (id.) 

f.  A  judgment  giving  plaintiff  relief  not  demanded  in  the  complaint  is 
not  merely  irregular  but  voidable  as  unauthorized,  and  the  right  to  move  to 
vacate  it  is  not  limited  to  one  year  (Sinumson  v.  Blake,  12  Abb,  881 ;  90  How. 
484). 

i  Judgment  where  anawer  Interposed.— If  ^e  defendant  an- 
swers, "  the  demand  of  relief  becomes  immaterial ''  (Mar^uat  v.  Marquat,  13 
N.  T.  341 ;  Emery  v.  Pease,  20  N.  Y.  62).    Whei«  there  is  an  answer  the  court 
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is  to  ffiye  such  relief  as  the  parties  are  entitled  to,  whether  demanded  in  the 
compTaint  or  not  {Jone»  y.  JBuUer,  20  How.  189),  provided  the  relief  is  limited 
to  soch  as  is  proper  in  reference  to  the  parties  before  the  court  (Smith  t. 
Mnoard^  20  How.  151)  ;  and  is  consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issue  (Catoenhovm  y.  City  of  Broohlyn^  88  Barb. 
9).  And  provided  an  action  is  the  proper  remedy ;  thus  where  the  complaint 
uked  for  damages  for  keeping  plamtin  out  of  office,  and  to  have  the  certifi- 
cate of  defendant 's  election  declared  void,  the  complaint  was  dismissed  be- 
cauae  the  plaintiff  diould  have  proceeded  by  quo  warranto  {Hart  v.  Harvey^ 
21  How.  882). 

a.  The  intent  of  this  provision  (subd.  2)  was  to  lelieve  "  a  plaintiff  from 
any  technical  objection  that  he  has  not  prayed  for  the  precise  reuef  for  which 
on  the  trial  it  may  seem,  he  b  entitled,  but  the  reU^to  be  granted  must  itill  le 
tonmtent  with  the  eaee  made  by  the  complaint  ^'  {Bradley  v.  Aid/rich^  40  K.  T. 
910).  It  is  not  error  to  allow  a  '^  plaintiff  any  judgment  to  which,  upon  the 
allegations  and  proof,  he  is  entitled,  either  at  law  or  in  equity  (Armitage  v. 
Pmer^  5  Trans.  App.  188 ;  87  N.  Y.  494).  The  foregoing  appears  to  ^ve  the 
trae  construction  to  the  second  subdivision  of  this  sed;ion.  The  decisions 
which  hold  that  if  a  party  brings  an  equitable  action  he  must  maintain  his 
action  upon  equitable  crounds  or  Ml,  even  though  he  may  on  the  trial  prove  a 
good  cause  of  action  {Mann  v.  FairchUdy  2  Eeyes,  106 ;  B(me  dbc  B^ky.  Eame$y 
1  Eeyes,  588 ;  Ha^ywood  v.  Oity  of  Buffalo^i^  N.  Y.  640),  are  not  inconsistent 
with  the  rule  laid  down  in  Armitage  v.  Poker,  In  Mann  v.  Fairehild,  B  'ib 
of  Berne  v.  Eamee^  and  Haywood  v.  City  of  Buffalo^  tupra  ;  as  also  in  the  case 
of  Bradley  v.  Aldrieh,  40  N.  Y.  504.  It  will  be  seen  upon  examination  that 
the  true  ground  for  deciding  adversely  to  the  plaintiff,  was  that  the  relief  to 
which  on  the  trial  he  showed  himself  entitled,  was  ^^  not  consistent  with  the 
case  made  by  the  complaint  and  embraced  within  the  issue  '^  (see  Weatherby  v. 
Wood,  29  How  404 ;  Beach  y.  Coohe,  28  N.  Y.  608).  Where  the  complahit 
unites  legal  and  equitable  causes  of  action,  if  the  evidence  sustains  either, 
judgment  should  be  rendered  accordingly,  whether  the  action  be  tried  at 
circuit  or  special  term  {N.  Y,  lee  Co,  y.  M,  Weet.  Ine,  Co.  23  N.  Y.  857).  Thus 
where  the  complaint  prays  the  refonnation  of  a  contract  and  damages  for  its 
breach,  and  the  court  finds  the  plaintiff  not  entitled  to  have  the  reformation 
of  tide  contract,  but  entitled  to  oamages  for  the  breach  of  the  contract,  the 
daintiff  should  have  judgment  for  Uie  dam^^es  proved  (iV.  F.  lee  Co,  v.  N, 
WtA,  Jhi,  Co.  23  N.  Y.  857 ;  BidweU  v.  Astor  Mut.  Ins.  Co.  16  N.  Y.  263). 

h.  A  case  for  specific  performance  and  in  defiiult,  compensation  in  damages 
is  consistent  with  reUei  in  damages  merely  {8eott  v.  Barlow j  24  N.  Y.  40 ; 
€hea9on  v.  KeteUae,  17  N.  Y.  491 ;  and  see  Ma^guaty.  Marquat^  12 N.  Y.  336). 
A  case  for  relief  from  a  purchase  on  the  ground  of  fraud  is  not  consistent 
with  relief  in  damages  for  deceit  {Bradl^  v.  Aldrieh,  40  N.  Y.  504).  In  a 
creditors,  bill  to  compel  the  application  of  choses  in  action,  &c.,  to  the  pay- 
ment of  a  judgment  against  A.,  it  was  charged  that  A.  had  made  a  fraudident 
conveyance  of  a  &rm  to  a  defendant  H.,  and  the  deed  was  asked  to  be  set 
aside ;  on  the  trial  it  appeared  that  the  deed  was  made  in  good  faith,  but 
thatH.  gave  A.  a  mortgage  on  said  fium  which  was  unpaid, — held,  the  court 
might  decree  payment  of  such  mortgage  to  satisfy  said  judgment  {JDurand  v. 
Hmhereony  89  N.  Y.  287).  Where  a  complaint  claims  the  benefit  of  a  trust 
deed,  treating  it  as  valid,  relief  cannot  be  given  on  the  ground  that  the  deed 
is  void  {Borne  dse.  B^Jcy.  Eamee,  1  Keyes,  588). 

t.  A  complaint,  without  averring  that  the  parties  had  stated  an  account, 
set  forth  a  state  of  facts  showing  tlult  the  plaintiff  was  entitled  to  an  account- 
ing, and  tending  to  show  an  account  stated.  It  demanded  judgment  for  a 
sum  certain  as  an  ascertained  balance, — held  that  the  complaint  should  not 
he  diflmisaed,  but  that  the  action  should  proceed  as  if  the  plaintiff  had  prayed 
an  accounting  and  judgment  for  the  amount  which  should  thereupon  be  found 
due  {JSmery  y.  Peaee,  ^  N.  Y.  62).  It  is  sufficient  if  facts  be  stated  in  the 
complaint  which  warrant  the  judgment,  although  the  grounds  upon  which 

28 
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the  jugdment  was  rendered  were  other  than  those  eyidently  contemplated  \fj 
the  pleader  (Wright  y.  Hooker ,  10  N.  T.  61).  If  the  &ct8  stated  in  the  com- 
plaint give  a  right  of  action,  the  plaintiff  may  recoyer ;  no  difScnlty  can 
arise  as  to  the  form  of  action  whether  in  case  or  on  contract  (Seott  y.  Peking' 
Um,  16  Abb.  280).    Bee  in  note  to  %  140. 

a.  Where  the  complaint  charged  a  conyersion  of  money  and  ckimed 
damages,  and  the  evidence  failed  to  show  a  conyersion,  but  showed  a  receipt 
of  money  to  plaintiff's  nse,  held  plaintiff  was  entitled  to  recoyer  the  amount 
of  money  so  receiyed  {Gordon  y.  HotUtter^  4  Abb.  K.  S.  268).  On  a  complaint 
for  forcible  entry  on  plaintiff's  land  and  carrying  away  his  goods,  the  plaint- 
iff may  have  judgment  for  goods  converted  without  rorce  {OoUon  y.  Jona^  7 
Rob.  164 ;  and  see  Eldridge  y.  Adama^  54  Barb.  417). 

h.  Where  the  complaint  alleges  fraudulent  representations  of  defendant,  by 
which  plaintiff  was  induced  to  pay  him  money,  and  which  is  sought  to  be  re- 
covered, plaintiff  may  recoyer  as  for  money  receiyed  to  his  use  without  any 
proof  of  fraud  (Byxlne  y.  Wood,  24  N.  Y.  «07). 

e.  Where  plaintiff  fails  to  prove  the  cause  of  action  alleged  in  the  com- 
plaint in  its  entire  scope  and  meaning,  but  proyes  a  cause  of  action  difoent 
nrom  that  alleged,  he  is  not  entitled  to  any  judgment  (8aUu$  y.  Chnin,  SBosw. 
250 ;  and  see  Sedmond  y.  Dana,  8  Bosw.  615;  Bailey  y.  Byder,  10  N.  Y.  8(13; 
Booirdman  v.  Datid^m,  7  Abb.  N.  S.  489). 

d.  In  an  action  for  specific  performance,  the  court  has  power,  where  tbe  de- 
fendant cannot  make  title  to  all  the  property,  to  decree  performance  as  to  so 
much  as  he  may  be  able  to  make  title  to;  but  (for  the  reasons  stated  in  there- 
port)  it  is  a  power  which  should  **  be  exercised  with  great  deliberation  and 
caution."  It  may  be  decreed,  althoii^h  not  asked  for  by  the  complaint,  hot 
it  must  be  asked  for  at  the  trial ;  and  if  not  demanded  there,  it  cannot  be  de- 
creed on  appeal  {MHU  v.  Van  Voorhieg,  10  Abb.  160). 

e.  Where  the  complaint  alleges  a  partnership  and  asks  for  an  accounting, 
if  the  plaintiff  fails  to  establish  the  partnership  ne  cannot  have  an  aoooonting 
{Salter  v.  Ham,  81  N.  Y.  821 ;  but  see  Emery  v.  Fierce,  20  N.  Y.  62}.  In  aa 
action  for  relief  from  a  usurious  contract,  the  complaint  is  not  to  be  dismiflNd 
at  the  trial  because  it  does  not  contain  an  offer  to  pay  what  is  equitably  doe, 
out  the  plaintiff  may  have  judgment  conditional  on  his  paying  what  is  eqTli^ 
ably  due  {Beeeher  v.  Aekerman,  1  Abb.  N.  S.  141 ;  and  see  Beach  y.  OooIbb,  28 
N.  Y.  508).  If  a  complaint  contains  all^tions,  which,  under  any  reasonaUc 
yiew  of  them,  constitute  a  cause  of  action,  although  informal,  it  should  not 
be  dismissed  {Simmone  v.  EJdridge,  20  How.  800). 

/  Where  the  action  is  to  obtain  legal  relief  only,  the  recoyery  of  money, 
and  the  plaintiff  on  the  trial  fails  to  establish  a  right  to  recover  on  Iwal 
grounds,  he  cannot  have  equitable  relief  {Towle  y.  Jonea,  19  Abb.  449).  Under 
a  complaint  framed  to  set  aside  an  assignment  on  the  ground  of  fraud,  the 
plaintiff  failing  to  obtain  that  relief  cannot  have  a  judgment  settling  the  con- 
struction of  the  instrument  {Eotop  v.  Neidig,  17  Abb.  882). 

g.  Where  a  complaint  was  inartificially  framed,  but  contained  a  prayer  for 
general  relief,  and  tne  facts  showed  it  was  a  case  for  an  accounting,  an  account- 
mg  was  adjudged  upon  the  prayer  for  general  relief  (  Wood  y.  Broutn,  84  N.  T. 
887). 

§  376.    licUe  of  damages. 

Whenever  damages  are  recoverable,  the  plaintiff  may  claim 
and  recover,  if  he  show  himself  entitled  thereto,  any  rate  <^ 
damages  which  he  might  have  heretofore  recovered  for  the  same 
cause  of  action. 

See  note  to  $  261. 
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§  977.  Judgment  in  action  for  reocvery  of  personal  prop- 
erty. 

In  an  action  to  recover  the  possession  of  personal  property, 
judgment  for  the  plaintiff  may  be  for  the  possession,  or  for  the 
recovery  of  possession  or  the  value  thereof,  in  case  a  delivery  can 
Dot  be  had,  and  of  damages  for  the  detention.  If  the  property 
have  been  delivered  to  the  plaintiff,  and  the  defendant  claim  a  re- 
tarn  thereof,  judgment  for  the  defendant  may  be  for  a  return  of 
the  property,  or  the  value  thereof,  in  case  a  return  cannot  be  had, 
and  damages  for  taking  and  withholding  the  same. 

a.  Jadgmenl.— A  defendant  who  Bncceeds  in  an  action  to  recover  the 
poeBesdon  of  personal  property,  when  the  property  has  been  delivered  to  the 
plaintifi^  must,  under  this  section,  take  judgment  in  the  alternative,  for  a  re- 
turn of  the  property,  or  for  the  value  thereof  as  assessed,  in  case  a  retom  cannot 
be  had;  this  section  having  deprived  the  defendants  in  such  actions^  of  the 
election  given  them  by  the  revised  statutes,  to  take  judgment  either  tor  a  re- 
tmn  or  for  the  value  of  the  property  at  their  option  (DwigJht  v.  Eno$,  9  N.  Y. 
470).  Where  the  judgment  was  not  in  the  alternative,  held  that  a  new  trial 
W88  not  necessary ;  but  the  judgment  might  be  modified  so  as  to  conform  to 
the  code  by  changing  it  into  a  judgment  in  the  alternative,  for  the  recovery  of 
the  possession  of  the  property,  or  of  its  value  in  case  a  delivery  cannot  be  had, 
asitaming  the  amount  recovered  as  damages  to  be  the  true  value  of  the  prop- 
erty to  the  plaintiff  (Fit^hugh  v.  Wiman,  9  N.  Y.  559 ;  Seaman  v.  Luce^  28 
Bub.  240 ;  and  see  Wood  v.  Orser,  25  N.  Y.  848 ;  Olann  v.  Tounghw,  27  Barb. 
480).  A.  judgment  not  in  the  alternative  is  valid  until  reversed  or  amended^ 
{QaOarati  v.  Or%er,  4  Bosw.  94). 

h.  Where  the  relief  demanded  by  the  complaint  was  a  judgment  for  the 
return  of  personal  property  or  its  value,  and  no  answer  was  put  in,  it  was  held 
that  the  plaintiff  mignt  elect  which  judgment  he  would  take,  but  that  he 
coold  not  take  judgment  in  the  alternative  {Commercial  B^h  v.  White,  8  How. 
m.    See  AldArlh  v.  Thid,  8  Code  Rep  91). 

e.  Damayea. — ^In  an  action  to  recover  possession  of  personal  property,  or 
the  vidne  thereof,  &c,  and  for  damages,  plaintiff  may  recover  damages  for 
the  depreciation  of  the  goods  during  the  detention,  although  the  complaint 
contains  no  allegation  of  special  damage  (  Young  v.  Willett,  8  Bosw  486). 

d.  In  such  an  action^  the  jury,  on  finding  for  the  plaintiff,  should  assess  the 
value  of  the  property  as  well  as  the  dama^  (ChUlarati  v.  Orsery  27  N.  Y.  826), 
althongh  the  plaintiff  has  obtained  a  dehvery  of  the  property  pending  the  ac- 
tion ( Tra^  V.  N.  K.  and  Btrlem  R.  R.  9  Bosw.  896).  The  value  at  the  time 
of  the  trial  is  the  real  subject  of  the  inquiry  and  the  proper  subject  of  proof. 
Such  value  is  the  substitute  for  the  property  if  not  delivered  {Bietester  v.  SUli- 
nauy  88  N.  Y.  428).  Damages  lor  the  loss  of  use  or  depreciation  are  compen- 
sated by  the  damages  for  the  detention  {id.) 

See  note  to  $  261. 

§  978.    (Am'd  1849, 1861, 1862.)    Judgment^  haw  di/rected. 

Judgment  upon  an  issne  of  law,  or  of  fact,  or  npon  confession, 
or  upon  failure  to  answer  (except  where  the  clerk  is  authorized  to 
enter  the  aame  by  the  first  subdi  vision  of  §  246,  and  by  §  384,  and 
excq>t  where  it  may  be  given  at  the  general  term  as  provided 
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in  §  265),  shall  in  the  first  instance  be  entered  upon  the  direc- 
tion of  a  single  judge,  or  report  of  referees,  subject  to  review  at 
the  general  term,  on  the  demand  of  either  party,  as  herein  pro- 
vided. 

a.  A  judgment  upon  a  written  offer,  pursuant  to  §  885,  is  not  within  this 
section,  and  may  be  entered  witiiout  the  preyious  permission  of  a  judge  (HSl 
v.  Northrop^  9  How.  526). 

h.  Where  there  is  an  issue  of  law  and  an  issue  of  fiict,  no  judgment  can  be 
entered  until  both  issues  are  disposed  of  {Mcutten  y.  Bivmard,  6  How.  188; 
BeUmap  y.  Mclntyre,  2  Abb.  866).  Where  an  answer  sets  up  more  than  one 
defense,  and  one  oi  them  is  held  bad  on  demurrer,  an  absolute  judgment 
for  the  plaintiff  on  the  demurrer  is  improper  {Belknap  v.  Mclntyre,  2  Abb. 
866). 

e.  Where  the  decision  at  the  circuit  is  correct,  but  the  judgment  is  eiroiie- 
ousIy  entered,  the  remedy  of  the  party  is  not  by  appeal  mm  the  judgment, 
but  by  motion  at  special  term  to  correct  the  error  {Campbell  v.  Adanu,  88  Baib. 
182). 

d.  The  court  haye  not  the  power  to  order  judgment  nunc  pro  tunc,  as  of  a 
date  prior  to  the  actual  judgment,  to  affect  the  parties'  rights  te  costs  {Moore 
y.  Wettendt,  14  How.  279).  As  to  allowing  judgment  to  be  entered  nunc  pro 
tunc  after  the  death  of  a  party  {Ora/ufford  y.  TFUmi,  4  Barb.  605). 

d.  After  a  yerdict  upon  issues  settled,  it  is  immaterial  whe&er  the  sabse- 

Suent  proceedings  to  obtain  judgment  is  at  the  circuit  or  special  tenn  {Ihri  t. 
{cAd(im,  27  Barb.  187). 
/.  Wnere  an  order  granting  a  fayor  to  a  plaintiff,  imposed  on  him  the  paj- 
ment  of  costs,  and  proyided  that  if  the  costs  were  not  paid  within  twen^ 
days  after  a^jufitment,  the  defendant  might  enter  a  judgment  of  nonsuit, 
held  that,  on  proof  to  the  clerk  of  the  nonpayment  of  these  costs,  he  migbt 
enter  a  judgment  of  nonsuit  without  any  ftuther  order  of  the  court  {Mama  t. 
DeoBler,  15  Abb.  186). 

^.  In  an  action  on  an  official  bond,  the  judgment  should  not  be  for  the 
penalty,  but  only  for  the  amount  of  damages  and  costs  {O^Otmnor  y.  Svh,  9 
Bosw.  818;  Ebward  y.  FarUy^  18  Abb.  260;  but  see  West.  B*i  y.  Bhenoood^  89 
Barb.  888). 

h,  A  judgment  in  an  action  by  an  executor  as  such,  dismissing  the  com- 
plaint with  costs,  without  any  direction  that  the  plaintiff  should  pay  the  oostt 
personally,  can  be  collected  coily  of  the  assets  in  plaintiff's  hands  as  executor 
{Dodge  y.  OrandaU^  80  N.  Y.  294;  and  eeeB^kof  Coop&nt&wn  y.  CMieo,  1  Abb. 
N.  8.  412 ;  Mills  y.  Thursby,  12  How.  890 ;  see  post  §  817,  note). 

i.  Where  defendant  has  appeared,  plaintiff  cannot  settle  ex  parte  the  fbim 
of  the  judgment,  if  it  grant  special  rehef  (8  8and.  724). 
Bee  note  to  §  847. 

§  379.  Clerk  to  Iceep  a  judgmentrhook. 
The  clerk  shall  keep,  among  the  records  of  the  court,  a  book 
for  the  entry  of  judgments,  to  be  called  the  "judgment-book." 

§  380.  Judgment  to  he  entered  in  Jtidgment-iook. 

The  judgment  shall  be  entered  in  the  judgment-book,  and 
shall  specify  clearly  the  relief  granted,  or  other  determination  of 
the  action. 


§  281.]  JUDGMENT-ROLL.  429 

a.  The  clerk  is  botmd  to  enter  jndgment  on  beinff  paid  the  fee  preBcribed 
therefor,  and  cannot  justify  a  refosal  on  the  ground  that  fees  for  other  services 
in  the  cause  remain  unpaid  {Purdy  y.  PeUn,  15  Abb.  160). 

h.  In  Sehenedady  Flank  Road  Co,  y.  Thatcher  (6  How.  226),  it  was  held 
that  the  decision  of  the  court  in  writing,  when  filed,  is  not  the  entry  of  judg- 
ment, but  that  in  such  a  case,  as  in  all  others,  the  clerk  must  enter  the  judg- 
ment in  the  judgment-book.  And  see  LentHhon  y.  Mayor  dc,  of  Nwo  York,  8 
Sand.  721. 

e.  Uy  after  the  judgment  is  entered,  a  case  is  made,  it  may  hy  order  be  an- 
nexed to  the  judgment-roll  {Lynde  y.  Cowenhoven^  4  How.  827 ;  Henouil  v. 
HarrUy  2  Sand.  641 ;  and  Church  y.  Rhodes,  6  How.  285 ;  Anderson  y.  DicktCy 
28  ^ow.  201 ;  1  Rob.  700). 

d.  In  common  law  actions,  no  judgment  is  pronounced,  except  by  the 
record  made  up  in  the  clerk^s  office.  The  final  decree  of  a  court  of  equity 
takes  effect  when  it  is  declared  by  the  court,  and  the  record  when  made  up,  is 
only  evidence  of  the  decree  {Butler  v.  Lee,  88  How.  251).  A  delay  of  the 
cleric  in  entering  the  judgment  in  the  judCTient-book,  does  not  affect  its  valid- 
ity {Butler  v.  Zee,  8  Keyes.  76 ;  Lynch  y.  Borne  Gas  Light  Co.  42  Barb.  591). 

e.  The  courts  will  enforce  agreements  to  stay  entiy  of  judgment  {Jay  y. 
De  Oroot,  28  How.  107). 

/.  Filing  a  request  to  the  clerk  to  docket  a  judgment,  the  clerk's  giving  a 
transcript,  and  Hie  ffling  a  transcript,  held  a  compliance  with  this  section 
(Appleby  y.  Barry,  2  Rob.  689).  Forcing  a  party  to  enter  judgment,  see  in 
note  to  f  881  post,  and  see  Rules  9,  72. 

§  as  1 .      (Am'd  1849,  1851,  1862.)      JvdgmmfrToU. 

TJnleeB  the  party  or  his  attorney  shall  famish  a  judgment-roll, 
the  derk,  immediately  after  entering  the  judgment,  shall  attach 
together  and  file  the  following  papers,  which  shall  constitute  the 
judgment-roll : 

1.  In  case  the  complaint  be  not  answered  by  any  defendant, 
the  summons  and  complaint,  or  copies  thereof,  proof  of  service, 
and  that  no  answer  has  been  received,  the  report,  if  any,  and  a 
copy  of  the  judgment. 

2.  In  all  other  cases,  the  summons,  pleadings,  or  copies  there- 
of, and  a  copy  of  the  judgment,  with  any  verdict  or  report,  the 
oflfer  of  the  defendant,  exceptions,  case,  arid  all  orders  arndpa/pers 
in  any  way  involving  the  merits,  and  necessarily  afiecting  the 
judgment. 

g,  Jadgmenf-rolL — ^It  is  the  clerk's,  and  not  the  attorney's  duty,  to 
make  up  the  judgment-roll  {Benouil  y.  Harris,  2  Sand.  641 ;  Earle  y.  Barnard, 
22  How.  487).  It  is  optional  with  the  prevailing  VBTtv  to  furnish  a  judg- 
ment-roll or  not,  and  ne  cannot  be  compelled  to  numish  a  judgment-r<3l 
{Beinemann  v.  Waterlmry,  6  Bosw.  686).    And  see  f  422. 

A.  The  bill  of  costs,  notice  of  a^ustment,  and  affidavit  of  disbursements, 
should  not  be  annexed  to  the  judgment-rpU;  and  if  they^are,  the  court  will 
order  them  to  be  taken  off  {SeheMciady  Plank  Rood  Co.  v.  Thatcher,  6  How. 
226).  The  affidavit  and  order  of  arrest  are  no  part  of  the  record,  and  should 
not  be  engrafted  upon  it  or  entered  in  it  {Corwin  v.  Freeland,  6  N.  Y.  665). 
The  affidavit  on  which  a  requisition  to  the  sheriff  to  take  personal  property  is 
founded  (§  207),  forms  no  part  of  the  judgment-roll  {Kemgan  v.  Bay,  10  How. 
215).    The  provisions  of  the  code  regolating  the  mode  of  entering  the  judg- 
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ment  and  the  filing  the  judgment-roll,  are  not  to  be  considered  imperative, 
but  merely  directory  (StitMon  y.  Huggim^  9  How.  86 ;  16  Barb.  658). 

a.  A  judgment-roll  upon  ^^  a  judgment  by  default,  ^^  besides  the  summons 
and  complaint,  must  contain  evidence  that  the  sunmions  was  served  and  that 
no  answer  has  been  received,  thus  showing  that  the  court  had  jurisdiction  over 
the  defendant,  and  that  he  had  waived  his  right  to  defend.  If  the  defendant 
has  appeared  and  an  issue  has  been  joined,  it  must  appear  from  the  roll  how 
that  issue  has  been  disposed  of,  so  as  to  authorize  the  court  to  proceed  to  judg- 
ment When  an  issue  of  fact  has  been  tried  by  a  jury,  a  copy  of  the  verdict 
entered  in  the  manner  prescribed  by  %  264,  must  be  inserted  in  the  roll  If 
the  issue  has  been  tried  before  a  referee,  his  report  must  appear  in  the  judg- 
ment-roll. If  the  trial  of  the  issue  be  before  the  court,  without  a  jury^  idioi 
the  record  is  made  up,  the  decmon  becomes  a  necessary  part  of  it  If  tnere 
are  any  other  papers  which  materially  aflfect  the  judgment,  these  also  should 
appear  in  the  roU,  The  opinion,  if  any,  should  not  be  inserted  in  the  judg- 
ment-roU  {I%omaM  v.  TarnieT^  14  How.  427). 

h.  The  proof  of  service  of  the  summons  and  complaint  is  no  part  of  the 
record  on  demurrer  {Smith  v.  Holmes,  19  N.  Y.  271) ;  but  proof  of  service  of 
the  summons  where  the  defendant  does  not  appear,  forms  part  of  the  judg- 
ment-roll {MaeoThber  v.  Mayor  of  N.  F.  17  Abb.  86 ;  Thomas  v.  Tanner,  14 
How.  427). 

4.  The  omission  in  a  judgment  record  of  a  pleading  stated  to  have  been 
withdrawn  before  judgment,  and  to  have  been  lost  or  mislaid,  does  not  affect 
the  validity  of  the  record  or  judgment  {Hatcher  v.  Bocheleau,  18  N.  T.  87). 
A  demurrer  which  a  party  has  abandoned,  like  a  pleading  which  has  been 
amended,  is  no  longer  a  part  of  the  record  {Brown  v.  J&ratoga  £,  H,  Co. 
id.  495). 

d.  Omitting  to  annex  the  summons  and  complaint  to  the  judsment-roll,  is 
an  irregularity  only ;  it  does  not  prevent  there  being  a  judgment  m  the  action 
{Martin  v.  Kanouse,  2  Abb.  898;  and  see  Calkins  v.  Parker,  21  Barb.  276; 
Cook  V.  Dickinson,  1  Duer,  679;  ConoUy  v.  ConoUy,  16  How.  224;  but  see 
Townshend  v.  Wesson,  4  Duer,  842;  Decker  v.  Judsan,  16  N.  T.  450).  The 
original  summons  is  not  a  necessary  part  of  the  jucUrment-roU.  {Hoffnung  v. 
Orow,  18  Abb.  14) ;  nor  is  the  bill  of  particulars  {Kreiss  v.  StUfffnan,  8  Barb. 
440).  Where  there  have  been  two  trials,  the  judgment  record  upon  the  second 
trial  should  not  embrace  the  case  made  upon  the  first  trial  ( Wucox  v.  ffawley, 
31  N.  Y.  648). 

e.  Signing  by  the  clerk  is  not  indispensably  necessary  to  the  validibr  of  a 
judgment  {Artisan^s  Bank  v.  Treadwell,  84  Barb.  558 ;  Totcnshend  y.  Wesson, 
4  Duer,  842 ;  Maeomber  v.  Mayor  of  N.  TAl  Abb.  45). 

/.  That  damages  were  assessed  against  the  defendant  in  the  court  below, 
without  any  afiS&vit  provins  his  default  in  not  answering,  is  a  matter  of 
practice  not  reviewable  in  the  court  of  appeals,  upon  an  appeal  from  the 
judgment  {Gatlin  v.  BiUings,  16  N.  Y.  622). 

g.  A  variance  between  the  form  of  judgment,  as  entered  on  the  clerk^s  min- 
utes and  as  entered  in  the  judgment-roll,  is  an  irregularity  which  must  be 
taken  advantage  of  within  one  year  {Martin  v.  LoU,  4  Abb.  865). 

§  983.  (Am'd  1867,  1869.)  Judgment,  when  and  haiip  to  he 
docketed.    Lieyi — Secured  on  appeal. 

Upon  filing  a  judgment-roll  upon  a  judgment  directing  in 
whole  or  in  part  the  payment  of  money,  it  may  be  docketed  with 
the  clerk  of  the  county  where  the  judgment-roll  was  filed,  and  in 
any  other  county  upon  the  filing  with  the  clerk  thereof  a  transcript 
of  the  original  "  docket,"  and  shall  be  a  lien  on  the  real  property 
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in  the  county  where  the  Bame  is  docketed,  of  every  person  against 
whom  any  such  judgment  shall  be  rendered,  and  which  he  may 
have  at  the  time  of  the  docketing  thereof  in  the  county  in  which 
snch  real  property  is  situated,  or  which  he  shall  acquire  at  any 
time  thereafter,  for  ten  years  from  the  time  of  docketing  the  same 
in  the  county  where  the  judgment-roll  was  filed.  But  the  time 
during  which  the  party  recovering  or  owning  such  judgment  shall 
be  or  shall  have  been  restrained  from  proceeding  thereon,  by  any 
order  of  injunction,  or  other  order,  or  by  the  operation  of  any 
appeal,  shsdl  not  constitute  any  part  of  the  ten  years  aforesaid,  as 
against  the  defendant  in  such  judgment,  or  the  party  obtaining 
such  orders  or  making  such  appeal,  or  any  other  person  who  is 
not  a  purchaser,  creditor  or  mortgagee  in  good  faith. 

But  whenever  an  appeal  from  any  judgment  shall  be  pending, 
and  the  undertaking  requisite  to  stay  execution  on  such  judgment 
shall  have  been  given,  the  court  in  which  such  judgment  was  re- 
covered, may,  on  special  motion  after  notice  to  the  person  owning 
such  judgment,  or  to  his  attorney,  and  to  the  sureties  to  such  im- 
dertaking,  on  such  terms  as  such  court  shall  see  fit,  by  order  ex- 
empt from  the  lien  of  such  judgment  the  whole  of  the  real  property 
upon  which  said  judgment  is  a  lien,  or  a  specific  portion  thereof 
to  be  described  in  such  order,  and  direct  an  entry  to  be  made  by 
the  clerk  on  the  docket  of  such  judgment  that  the  same  is  ^'  secured 
on  appeal,"  except  that  in  case  only  a  specified  portion  of  such 
property  is  exempted  from  such  lien,  such  order  shall  direct  an 
entry  to  be  made  on  such  docket  that  the  same  is  "  secured  on 
appeal  as  per  order  of  the  court,  dated — ,"  specifying  the  date  of 
such  order ;  and  thereupon  such  judgment  shall  cease  during  the 
pendency  of  such  appeal  to  be  a  lien  upon  the  property  so  ex- 
empted as  against  purchasers  and  mortgagees  in  good  faith. 

a.  Lien. — ^This  provision  as  to  lien  applies  to  judgements  in  the  United 
States  courts  {Orandiell  v.  Crop^ey,  10  N.  Y.  Leg.  Obs.  1). 

h  A  judgment-roll  delivered  to  the  clerk  to  be  filed  before  the  hour  pre- 
Kiibed  l^  law  for  opening  his  office  (2  R.  S.  285,  %  54,  laws  1860,  ch.  276), 
will  be  considered  as  filed  at  the  hour  for  opening  his  office.  No  preference 
can  be  gained  by  taking  a  judgment-roll  to  the  clerk^s  office  before  that  hour 
(10  Wend.  578 ;  and  see  Franee  y.  Hcm%U<m,  26  How.  180). 

e.  The  perfecting  an  appeal,  and  giving  security  to  stay  proceedings  on 
the  judgment,  does  not  prevent  the  respondent  from  filing  transcripts  of  the 
judgment  appealed  from  {BuJMey  y.  KeUUas^  1  Code  Rep.N.  S.  119). 

a.  A  juagment  does  not  lose  its  lien  upon  real  estate,  by  the  suffering  an 
execution  issued  thereon  to  lie  dormant  in  the  sheriff  ^s  hands  {Muir  y.  Lktch^ 
7  Barb.  841).  No  indulgence  or  negligence  of  the  sheriff  in  selling,  without 
<any  act  of  the  plaintiff,  will  render  an  execution  dormant  as  to  subsequent 
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EmchaBers  (Talberi  v.  MeUan^  9  Sme.  &  M.  9).  Where  the  lien  of  a  judgment 
as  ceased  by  lapse  of  time,  perhaps  the  court  will  interfere  in  a  summaiy 
way,  and  order  a  perpetual  stay  oi  execution  {Wilson  y.  Smithy  2  Code  Rep. 
18). 

a.  The  liens  of  judgment  creditors,  if  the  land  be  sold  on  a  prior  judg- 
ment, are  transferred  to  the  surplus,  which  must  be  applied  to  them  in  their 
order  of  priority  {AtenU  y.  Louek»^  6  Barb.  470). 

h.  A  judgment  filed  and  docketed  after  the  decease  of  the  defendant,  does 
not  bind  real  estate  {Clarhe^B  case,  15  Abb.  227). 

e,  A  mortgage  for  subsequent  adyances,  takes  priority  of  a  ju<^ment  ob- 
tained intermediate  the  mortgage  and  making  the  adyances  {Sobiruonj. 
WUliams,  22  N.  Y.  880). 

d.  Priority  of  judgments  in  distribution  of  estates  in  surrogates*  coorts, 
depends  upon  the  date  of  their  recoyery,  not  the  date  of  docketmg  (Harne^i 
COM,  4  Abb.  270).  A  judgment  for  costs  recoyered  against  husband  and  wife 
during  coyerture,  did  not  bind  the  wife's  separate  estate  (TUdale  y.  Jones^ 
88  Barb.  628). 

e.  Where  a  judgment  is  yacated  and  afterwards  the  order  yacating  it  is 
reyersed,  the  lien  of  the  judgment  is  reyiyed,  except  as  to  interyening  J»m 
Jide  purchasers  or  incumbrancers  (King  y.  Edrris,  84  N.  Y.  880). 

/.  The  tender  of  the  amount  due  upon  a  judgment  not  accepted,  does  not 
operate  to  extinguish  the  lien  (The  People  y.  BeSe^  1  Barb.  879 ;  see  howerer, 
KortrigU  v.  OaSy,  21  N.  Y.  848). 

g»  When  the  amount  due  on  a  judgment  is  paid  by  one  not  bound  by  it, 
the  judgment  is  extinguished  or  not,  according  to  the  intent  of  the  payer. 
{Harbeek  y.  Va/nderUU,  20  K.  Y.  896;  and  see  MdenY.  Clark,  11  How.  209). 

A.  On  a  judgment  against  principal  and  sure^,  the  surety  may  pay  tiie 
amount  of  tlie  judgment  and  take  an  assignment  of  it  and  prosecute  the  judg- 
ment against  the  principal  {Alden  y.  Cla^,  11  How.  209).  A  judgment  can- 
not be  kept  aliye  after  it  is  satisfied  (Ootior  y.  Hemttoin,  6  Rob.  652). 

f.  A  judgment  against  seyeral  defendants  for  separate  sums,  but  proyiding 
that  in  case  of  the  insolyency  of  any  such  defendants  the  others  shall  be  liable 
in  a  fixed  proportion,  but  not  to  exceed  a  certain  sum,  is  to  be  docketed  as  a 
judgment  for  the  amount  of  the  ultimate  contingent  liability  (JBcnthuh  r. 
Saeehi,  16  Abb.  868). 

J,  A  judgment  docketed  correctly  as  to  the  christian  and  surname  of  the 
derendant,  but  incorrectly  as  to  the  initial  of  the  middle  name,  the  docket 
was  afterwards  corrected, — ^held  that  the  judgment  took  priority  as  a  lien 
from  the  date  of  the  original  docketing,  as  agamst  subsequent  judgments  ob- 
tained before  the  correction  (GMler  y.  Bofft,  7  How.  265  ;  and  see  Ayleneojih 
y.  Brown,  10  Barb.  167). 

k.  The  date  and  order  of  a  judgment  lien  is  in  all  cases  a  question  of  time, 
depending  on  the  day  and  hour  when  the  judgment  was  docketed  (Blydenbvfi^ 
y.  Mrthropy  18  How.  289), 

I,  The  lien  of  a  judgment  does  not  in  equity  attach  upon  the  mere  legal 
title  to  lands,  existing  in  the  defendant  when  the  equitable  title  is  in  another. 
(Lountbury  y.  Purdy,  11  Barb.  490;  16  Barb.  876 ;  18  N.  Y.  615;  AwriUy. 
LouekB,  6  Barb.  20;  see  Panhall  y.  SMrtt,  54  Barb.  99).  Judgments  do  not 
become  liens  on  leasehold  premises  unless  or  until  the  judgment  debtor,  tiie 
lessee,  is  in  posessidn  (Crane  y.  O'Connor,  4  Edw.  Ch.  R.  409).  As  to  liens 
against  lands  contracted  to  be  sold  (8miih  y.  Gage,  41  Barb.  60). 

m.  As  to  docketing  and  filing  transcripts  of  judgpnents  against  stockholders 
in  banking  corporations  see  laws  1868,  en.  872,  $  6. 

n.  Secured  on  appeal. — [This  proyision  does  not  apply  to  judgments 
docketed  prior  to  July  10,  1861.]  The  sureties  upon  an  appeal  are  not  en- 
titled to  notice  of  an  application  on  the  part  of  the  applicant  for  an  order 
directing  an  entry  secured  on  appeal  on  the  docket  (Lmngtton  y.  Boberii,  3 
Abb.  281;  6  Duer,  680).  The  order  does  not  discharge  them  (BurraUY. 
VanderbiU,  6  Abb.  70).    The  granting  or  refusing  such  an  order  rests  in  the 
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diBcretion  of  the  court  ( JVfeA  v.  Livingston^  4  Sand.  712 ;  Orchard  t.  Binninger^ 
4  Abb.  N.  8.  868 ;  Liffinggton  y.  Boiberts,  8  Abb.  281).  And  it  may  direct  the 
entry  on  such  terms  as  it  may  deem  fit  (Bergen  y.  Stewart^  28  How.  6).  The 
leaye  to  make  this  entry  cannot  be  granted  until  security  be  giyen  sufficient  to 
stay  execution  (Ebppoek  y.  CottreU,  18  How.  461).  The  order  will  not  be  grant- 
ed where  the  respondent  has  done  any  act  whereby  the  sureties  on  the  apj>eal 
are  discharged  of  their  liability.  As  where  the  respondent  has  since  perfecting 
tbe  ap|)eal  released  from  the  operation  of  the  judgment  part  of  the  appellant^s 
real  estate  (Welk  y.  Keleey,  25  How.  884 ;  16  Abb.  221,  noU), 

a.  No  appeal  lies  from  an  order  denying  an  application  for  leaye  to  make 
the  entry  (irUh  y.  Limnggtim^  4  Sand.  712).  It  may  be  referred  to  a  referee 
to  report  on  the  sufficiency  of  the  sureties  (3funn  y.  Bamum,  2  Abb.  411). 

b.  Setting  aside  Judgment  for  irregalarity.— What  de^ee  of 
laches  in  moying  to  set  aside  a  jud^ent  for  irregularity  will  authorize  the 
court  to  set  asioe  the  motion  (Marttn  y.  Lett,  4  Abb.  866). 

c  SemtHey  a  motion  to  set  aside  a  judgment  must  be  made  in  the  district 
in  which  the  action  was  triable  (Gould  y.  Torranee,  19  How.  560). 

d.  Motion  to  set  aside  a  judgment  for  irregularity  must  be  made  within 
one  year  (see  ante,  p.  278,  &,  480,  g ;  and  Pari  y.  Church,  5  How.  881 ;  Oooi  y.  IHck- 
erson,  1  Duer,  687).  This  does  not  apply  to  a  motion  to  set  aside  a  yoid  judg- 
ment (HalUtt  y.  Bighters,  18  How.  48). 

e.  Only  a  party  to  the  record,  or  one  haying  an  interest  to  protect,  can 
moTC  to  set  aside  a  judgment  (Be  Beers,  5  Rob.  648). 


TITLE    IX. 

Of  the  execution  of  the  Judgment  in  civil  acHons. 
Chaftbb  I.  Thb  Ezbcution. 

n.  PbOCEBDINGS  SUPFLBMEirrABT  TO  THE  EzBCUTION. 


Chafteb  I. 
Th^  JSxecuHon. 

SscnoK  283.    Execution  within  fiye  years,  of  course. 

284.  Execution  can  only  be  issued  by  leave  of  court  after  fiye 

years.    Leaye,  how  obtained. 

285.  Judgment,  how  enforced. 

286.  The  different  kinds  of  execution. 

287.  To  what  counties  execution  may  be  issued.    Execution 

against  a  married  woman. 

288.  Execution  against  the  person,  in  what  cases. 

289.  Form  of  the  execution. 

200.    Execution  to  be  returnable  in  sixty  days. 
291.    Existing  laws  relating  to  execution  continued. 

§  383.    (Am'd  1866.)    JEkecution  within  Jive  years^  of  course. 
Writs  of  execution  for  the  enforcement  of  judgment  as  now 
used,  are  modified  in  conformity  to  this  title,  and  the  party  in 
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whose  fayor  judgment  has  been  heretofore  or  shall  hereaft^ 
be  given,  and  in  case  of  his  death,  his  personal  representatives 
duly  appointed,  may,  at  any  time  within  five  years  after  the  entry 
of  judgment,  proceed  to  enforce  the  same  as  prescribed  by  this 
title. 


a.  To  nrhat  Judgment  this  section  applies. — ^This  and  the  next 
gection  apply  as  well  to  judgments  rendered  before  the  code  took  effect,  as 
to  those  rendered  in  actions  commenced  since  {CaUhUl  Bank  y.  Sandfofd^i 
How.  101 ;  Swift  V.  De  Witt,  8  How.  280). 

h.  "When  executions  may  issue. — ^Executions  may  be  issued  im- 
mediately on  perfecting  judgment,  and  at  any  time  within  five  years  there- 
after {8mft  y.  De  Witt,  supra).  But  the  judgment  record  should  be  actually 
filed  before  execution  issues  (5  Wend.  109 ;  20  Johns.  807 ;  3  R.  S.  800,  §  11)  ; 
it  may,  however,  be  ordered  to  be  filed  nunc  pro  tunc  (8  Cow.  89 ;  22  Wend. 
666 ;  and  see  11  Barb.  500 ;  Toximtihend  y.  Wemn,  4  Duer,  842). 

c.  Judgment  standing  at  security. — Where  a  judgment  is  per- 
mitted to  stand  as  security,  and  the  defendant  admitted  to  come  in  and  de- 
fend, the  judnnent  creditor  has  no  right  to  enforce  payment  of  the  judgment 
pending  the  utigation  on  the  defense  interposed  {Ford  v.  WhUridge,  9  Abb. 
416 ;  and  see  Union  Bank  y.  Mott,  id,  106 ;  17  How.  854) ;  and  the  fact  tkat  a 
party  is  permitted  to  enter  judgment  on  a  yerdict  ob  security,  does  not  prevent 
a  motion  for  a  new  trial  on  a  case  {Benedict  y.  Caffee,  8  Duer,  669). 

d.  Corporation  of  Neur  York  C^lty,  execution  against.— Xo 
execution  can  be  levied  upon  property  of  the  Corporation  of  the  City  of  New 
York  "  until  after  ten  days^  notice  in  writing,  of  the  issuing  of  such  execution 
shall  haye  been  giyen  to  the  Comptroller  of  said  city,  by  either  the  partr 
adverse  in  interest,  his  agent,  attorney  or  sheriff''  (1860,  p.  646,  §  5).  This 
provision  applies  only  to  actions  commenced  subsequent  to  14  April,  1880 
{id,  §  6)  ;  see  laws  of  1865,  ch.  646,  s.  1,  restraining  an  execution  on  judgments 
against  the  city  of  New  York  until  moneys  necessary  for  the  payment  of  sqcIi 
judgment  have  been  raised  by  taxation  {Hdcffield  y.  Mayor,  4^,ofK  T.  2 
Abb.  N.  8.  95  ;  Smith  v.  Mayor  of  K  F.  7  Rob.  190). 

e.  Execution  against  executor  or  administrator.— No  execu- 
tion shall  issue  upon  a  judgment  against  an  executor  or  administrator,  until 
an  account  of  his  administration  shall  have  been  rendered  and  settled,  or  un- 
less on  an  order  of  the  surrogate  who  appointed  him.  And  if  an  account 
has  been  rendered  to  the  surrogate  by  such  executor  or  administrator,  execu- 
tion shall  issue  only  for  the  sum  that  shall  have  appeared  on  the  settlement 
of  such  account  to  have  been  a  just  proportion  of  the  assets  applicable  to  the 
judgment  (2  R.  8.  88,  §  32;  see  Winne  v.  Van  Schaick,  9  Wend.  448;  Tkt 
People  v.  Judges  of  Albany,  9  Wend.  489;  Mulheran's  Ex'ors  y.  GiUemt,  13 
Wend.  849;  The  People  v.  Judges  of  Erie,  4  Cow.  445 ;  Olmstead  v.  Vrda^ 
burg,  10  How.  215 ;  MiUs  y.  Thursby,  11  How.  126 ;  Mills  y.  Thursby,  2  Abb. 
482,  and  note  to  §  289,  post), 

f.  Where  a  creditor  shall  have  obtained  a  judgment  against  any  executor 
or  administrator,  after  a  trial  at  law  upon  the  merits,  he  may  at  any  tame 
thereafter  apply  to  the  surrogate  having  jurisdiction,  for  an  order  a^jainst 
such  executor  or  administrator,  to  show  cause  why  an  execution  on  such 
judgment  should  not  be  issued  (2  R.  S.  116,  §  19),  proceedings  to  obtain 
said  order,  see  id,  §§  20,  21,  22. 

g,  A  surrogate  has  the  same  power  to  direct  an  execution  on  a  judgment 
recovered  against  an  administrator,  for  liabilities  incurred  by  him  m  the  ad- 
ndnistration  of  the  estate,  as  he  has  to  order  such  process  to  issue  on  a  judg- 
ment for  a  debt  owing  by  the  deceased,  and  it  is  his  duty  so  to  order,  on  the 
request  of  the  creditor  {B/e  Th<mpson^s  Estate,  41  Barb.  287).     An  order  by  a 
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sorrogate,  granting  leaye  to  issue  execution  against  an  executor,  cannot  be 
reriewed  on  appeal  unless  the  appellant  ^ives  security  for  the  payment  of  the 
faU  amotmt  directed  to  be  levied,  and  with  interest  and  the  costs  of  appeal 
(MUddl  y.  Mount,  19  Abb.  1).  But  it  seems  such  an  order  cannot  be  re- 
Tiewed  in  respect  to  the  sufficiency  of  the  assets  (id.;  see  8t,  John  v.  Voorhies, 
19  Abb.  58). 

0.  Exeeatton  against  property  of  a  deceased  Judgment 
debtor. — ^Where  a  sole  defendant  dies  after  judgment  and  before  execution, 
no  execution  can  issue  within  one  year  after.  But  where  the  judgment  is 
against  seyeral  defendants,  the  death  of  one  does  not  stay  execution  against 
the  suryiying  defendants  (19  Wend.  614;  Bellinger  y.  Ford,  21  Barb.  811 ; 
see,  howeyer, Laws  1850,  ch.  295 ;  Aldm  y.Clarlce,  11  How.  218 ;  Flamagon  y. 
TvMn,  53  Barb.  587 ;  87  How.  180 ;  and  Execution  against  Executor  &c,  supra), 

h.  It  teeme  that  the  law  of  1850,  ch.  295,  does  not  supersede  the  necessi^ 
of  proceedings  in  the  nature  of  a  scire  facias,  before  an  execution  can  be 
ianed  after  the  death  of  a  judgment  debtor  (Frink  y.  Morrison,  18  Abb.  80). 
c  A  mortgagor,  or  subsequent  judgment  creditor,  cannot  moye  to  haye  an 
execution  set  aside  for  irregularity,  as  issued  after  the  death  of  the  judgment 
debtor,  and  without  a  proceeding  in  the  nature  of  a  scire  facias  (Frink  y. 
Mmiaon,  13  Abb.  80). 

d.  When  a  sarro£^te  on  the  application  of  a  jud^ent  creditor  of  a  dece- 
dent has  determined  that  the  judgment  is  a  subsisting  claim  against  the 
estate,  and  has  entered  his  deteimination  in  the  book  of  his  proceedings,  his 
duty  is  ended ;  he  cannot  determine  what  the  judgment  creditor  owes  the 
estate  and  deduct  the  amount  from  the  judgment  (Cleveland  y.  Whiton,  81 
Barb.  544). 

e.  Exeeatlon  in  lliTor  of  a  de€ea§ed  Judgment  eredltor. — 
On  the  death  of  the  plaintiff  after  final  judgment  in  his  fayor,  his  personal  re- 
presentatiyes  may  brmg  an  action  on  the  judgment  to  obtain  the  same  relief  as 
was  formerly  obtained  by  scire  facias  (Ireland  y.  LUd^field,  8  Bosw.  684). 
Where  it  appeared  that  a  transcript  of  a  judgment  was  filed  in  April,  1844, 
and  that  in  January ^  1850,  an  execution  on  such  judgment  was  issued  by 
order  of  the  court ;  and  it  further  appeared,  that  at  the  time  of  making  such 
order,  the  plaintifif  had  been  dead  upwards  of  three  years ;  and  it  did  not 
appear  that  the  parties  who  procured  the  order  to  issue  the  execution  were 
the  legal  representatiyes  of  the  deceased, — ^the  execution  was  set  aside  (BeU- 
inger  y.  Ford,  14  Barb.  250 ;  21  id,  811). 

/.  An  execution  cannot  issue  on  a  judgment  after  the  death  of  the  judg- 
ment creditor.  The  remedy  to  enforce  the  judgment  is  an  action  by  the  exe- 
cutor of  the  judgment  creditor,  praying  a  judgment  that  he  be  at  liberty  to 
issue  execution  on  the  judsment  in  the  name  of  such  executor,  to  be  leyied  of 
any  lands  which  the  defendant  held  when  the  judgment  was  docketed  (Thurs- 
ton  y.  Emg,  1  Abb.  127 ;  Wheeler  y.  Dahin,  12  How.  587).  Such  an  action  is 
not  an  action  on  a  judgment,  and  may  be  brought  without  leaye  of  the  court 
(id.) 

g.  After  the  death  of  a  judgment  creditor,  his  executors  moyed,  on  notice 
to  the  judgment  debtor,  for  leaye  to  issue  execution  on  the  judgment ;  the 
motion  was  denied  (Jay  y.  MarHne,  2  Duer,  654).  The  executors  should  haye 
proceeded  on  the  judgment,  and  to  enforce  it  by  an  action  under  ch.  2  tit.  18, 
of  tiie  Code  (§  428).  An  aasi^ee  of  a  judgment,  if  the  plaintiff  be  dead,  can 
Tnaintain  an  action  to  obtain  judraient,  that  he  haye  execution  of  the  original 
judcment  (Cameron  v.  Young,  6  How.  872). 

n.  Execution  after  disehaive  under  InsolTent  debtor's  act. 
—The  proper  mode  of  testing  the  yafidity  of  a  discharge  in  insolyency,  is  by 
an  action  on  the  jud^ent,  not  by  issuing  an  execution,  or  an  order  to  exam- 
ine^ tiie  defendant  m  proceedings  supplementary  to  the  execution ;  for  the 
yalidi^  of  the  discharge  will  not  be  considered  on  a  motion  to  set  aside  an 
execution,  or  an  order  for  the  examination  of  a  judgment  debtor  on  the  ground 
of  such  discharge  (Dresser  v.  Bhufeldt,  7  How.  85 ;  ^ich  v.  JSedinger,  11  Abb. 


^ 


436  EXECUTION.  [§  284. 

844 ;  8tuaH  ▼.  8aling&ry  14  Abb.  291,  and  cases  in  notes,  id.  /  see  also  SmilK 
y.  Paul,  20  How.  97) ;  but  i&nUde,  a  discharge  in  insolvency  which  has  been 
declared  void,  will  not  prevent  the  judgment  creditor  issuing  an  execution  on 
his  jndflnnent  (see  8maUY.  Wheaton,  2  Abb.  816;  4  £.  D.  Smith,  427;  Brfmm 
y.  Bradley,  6  Abb.  141). 

a.  Exeeation  on  aatlifled  Judgment* — ^An  execution  caimot  is- 
sue  on  a  judgment  satisfied  by  filing  a  certificate  as  prescribed  2  Be?.  8tat 
862.  If  the  satis&ction  is  voidable  for  any  cause,  the  satisfaction  dKRild  be 
vacated  before  issuing  execution  {Ackerman  v.  Atskerfman.  14  Abb.  289). 

h.  When  the  satiraiction  of  a  judgment  was  produced  by  the  sale  unonthe 
execution  of  real  estate,  supposed  to  belong  to  the  judgment  debtor^  ana  it  was 
afterward  discovered  that  he  had  no  title,  and  that  none  wasobtauedbythe 
purchaser,  an  order  of  the  supreme  court  vacating  the  satisfaction  and  author- 
izing a  new  execution,  was  affirmed  {Suydam  v.  HoUen,  Court  of  Appeals, 
October,  1858 ;  and  see  FUld  v.  PcnMing^  8  Abb.  189 ;  1  Hilton,  187). 

c.  An  execution  should  not  be  set  aside  on  motion,  on  the  ground  that  the 
judgment  has  been  satisfied,  where  the  evidence  is  confiicting  (Frisik  t.  Mot- 
Ttton,  18  Abb.  80}. 

d.  A  satiiafaction  obtained  conditionally,  if  the  condition  is  not  perfbmed, 
the  court  will  restore  the  judgment  {Shewn  v.  Freeman^  2  Trans.  App.  8N). 

e.  Execution  against  haalNUid  and  ^rllte. — On  judgment  for  die 
plaintiff,  in  an  action  for  a  tort  against  husband  and  wife,  *' execution  nay 
issue  against  both  defendants  *  *  *  and  it  may  be  satisfied  out  of  the 
property  of  the  husband,  or  the  separate  property  of  the  wife  "  (ifora/i  v.  Ft^^ 
80  Barb.  506 ;  Flanagan  v.  Tinen,  68  Barb.  687 ;  87  How.  180 ;  and  see  Ai?- 
mon  V.  Waaa,  2  Hilton,  181 ;  Charles  v.  Loweniteiny  26  How.  29) ;  as  to  execn- 
tion  against  property  of  married  women,  see  §  287 ;  and  as  to  execution  agaioEt 
the  x>erBon  ot  a  married  woman,  see  in  note  to  §  288. 

§  SI84.  (Am'd  1849, 1851. 1858.)  After  fim  years^  to  ie  imd 
only  hf  leave  of  court,    Zeave,  how  obtained. 

After  the  lapse  of  five  years  from  the  entry  of  judgment,  an 
execution  can  be  issued  only  by  leave  of  the  court,  upon  motion, 
with  personal  notice  to  the  adverse  party,  unless  be  be  absent,  or 
nonresident,  or  cannot  be  found  to  make  such  service,  in  which 
case  snch  service  may  be  made  by  publication,  or  in  snob  other 
manner  as  the  court  shall  direct.  Such  leave  shall  not  be  given 
unless  it  be  established  by  the  oath  of  the  party,  or  other  satisr 
factory  proof,  that  the  judgment,  or  some  part  thereof,  remains 
unsatisfied  and  due.  But  the  leave  shall  not  be  neceasaiy  when 
execution  has  been  issued  on  the  judgment  within  the  five  years, 
and  returned  unsatisfied  in  whole  or  in  part. 

When  judgment  shall  have  been  rendered  in  a  court  of  justice 
of  the  peace,  or  in  a  justice's  or  other  inferior  court  in  a  city,  and 
docketed  in  the  office  of  the  clerk  of  the  county,  the  application 
for  leave  to  issue  execution  must  be  to  th  e  county  court  of  the 
county  where  the  judgment  was  rendered,  or  in  the  city  and 
county  of  New  York,  to  the  court  of  common  pleas  of  that  city 
and  county. 
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a.  Lea¥e  to  iMue  execation. — ^A  defendant  may  waive  the  provis- 
ions of  this  section  (PiereeY,  CraM,  2  How.  257 ;  Morgan  v.  Burgeu^  1  Dowi. 
N.  8. 850).  8etMe^  an  execation  issued  without  leave  of  the  court,  more  than 
iSye  years  after  the  judgment  was  rendered,  is  not  void,  but  voidable  only 
(Windfnner  v.  Johnum^  7  Abb.  N.  8.  202 ;  Bk  of  Genewe  v.  8pene&r,  18  N.  Y. 
150;  BatM  v.  J€me8,  8  Duer,  45 ;  Money.  Gould,  11  N.  T.  285).  An  appli- 
cation mider  this  section  should  not  be  made  until  the  expiration  of  five 
yean  from  the  entry  of  judgment  (Field  v.  Paulding^  8  Abb.  189 ;  1  Hilton, 
178). 

0.  On  an  application  for  leave  to  issue  an  execution  on  a  judgment  entered 
more  Uian  five  yean  previously,  the  court  will  not  go  behmd  the  judgment 
and  inquire  into  its  validity,  and  the  judgment  debtor  cannot  be  heard  to 
show  that  no  summons  was  ever  served  on  him,  in  the  action  in  which  the 
judgment  was  rendeted.  The  only  inquiiv  contemplated  is,  whether  the  judg- 
ment, or  any  part  tiiereof^  has  been  satisfied  {Lee  v.  WathtMy  8  Abb.  243 ;  18 
Hov.  178;  and  see  Kennedy  v.  MiUe,  4  Abb.  182). 

ei  On  a  motion  under  this  section  for  leave  to  issue  execution,  if  the  judg- 
ment debtor  denies  that  any  thing  is  due  upon  the  judgment  (or  that  less  is 
doe  than  is  claimed  by  the  judgment  creditor),  the  court  before  granting  the 
motion  will  refer  the  matter  to  a  referee  to  report  what,  if  any  thing  is  due 
upon  the  judgment  {OatekiXl  B*k  v.  Sanc^ord,  4  How.  101 ;  Kennedy  v.  Mills, 
4  Abb.  182 ;  Lee  v.  Watkina,  8  i(2.  248 ;  18  How.  178).  And  the  court  may 
direct  that  on  filing  the  report  of  the  r^eree  with  the  county  clerk,  the  judg- 
4nent  creditor  be  at  liberty  to  issue  execution  for  the  amount  reported  due  {ib.) 

d.  Where  a  judgment  remained  unpaid  more  than  five  years,  fix)m  1845  to 
1855,  and  after  its  recovery — ^namely,  in  1848 — ^the  defendant  obtained  a  dis- 
chaige  in  insolvency,  which  was  afterward  a^udged  void,  the  plaintiff  had 
leayein  1855  to  issue  execution  on  the  judgment  (Small  v.  Whiaton,  2  Abb. 
816;  4  E.  D.  Smith,  427 ;  Brovme  v.  J9ra^,  5  Abb.  141). 

e.  A  plaintiff  may  have  leave  to  issue  execution  on  a  jud^ent  five  years 
old  and  upward,  notwithstanding  that  he  has  brought  an  action  upon  it,  and 
has  recovered  a  new  judgment  in  such  action  (ib.) 

f.  But  where  a  creditor's  suit  was  instituted  before  the  passage  of  the  code 
of  1848,  and  a  receiver  appointed,  and  an  assignment  made  to  such  receiver, 
and  the  plaintiff,  idter  the  code  went  into  effect,  issued  and  levied  an  aUasJieri 
faeiiu  on  proper^  covered  by  such  receivership,  the  court  set  aside  such  levy, 
unless  the  pluntjff  waived  lus  receivership,  and  dismissed  his  creditor's  smt 
(Oeuveneur  v.  Wamary  2  Sand.  624). 

g.  The  denial  of  a  motion  for  leave  to  issue  execution  is  appealable  (id.) 
but  an  order  refusing  to  set  aside  an  execution  issued  without  leave,  after  five 
yean,  is  not  app«Uable  (Bank  of  Geneaee  v.  /^^enfer,  18  N.  Y.  150), 

h.  Upon  such  an  answer  to  such  an  application,  the  most  the  court  should 
do  is  to  suspend  the  decision,  for  the  purpose  of  giving  time  to  the  party  re 
ostingto  make  his  motion  to  allow  a  set-off  (id.) 

i  Upon  an  application  by  the  assignee  of  a  judgment  for  leave  to  issue 
execation,  the  fiict  that  tihe  judgment  debtor  is  the  owner,  by  assignment,  of, 
jnd^pMnts  to  a  greater  amount  against  the  moving  party,  is  no  answer  to  the 
motion  (BeUey.  Garr.  Court  of  Appeals,  June,  1864 ;  overruling  S.  C,  1  Hilton, 
411). 

See  note  to  |  288. 

§  985«    (Am'd  1849.)    Jtidffments,  how  enforced. 

Where  a  judgment  requires  the  payment  of  money,  or  the 
delivery  of  real  or  personal  property,  the  same  may  be  enforced 
in  thoee  respects  by  execution,  as  provided  in  this  title.  Where 
it  requires  the  performance  of  any  other  act,  a  certified  copy  of 
the  judgment  may  be  served  upon  the  party  against  whom  it 


438  KINDS  OF  EXECUTION.  [§§  286, 28L 

18  given,  or  the  person  or  officer  who  is  required  thereby,  or  by 
law,  to  obey  the  same,  and  his  obedience  thereto  enforced.  If  he 
refuse,  he  may  be  punished  by  the  court  as  for  a  contempt 

a.  Where  plaintifif  brought  action  to  compel  defendant  to  acknowledge 
satisfaction  of  a  mortgage,  and  the  defendant  served  notice  that  jadgment 
might  be  entered  as  prayed  for  in  the  complaint,  which  was  accordingly  done, 
held,  on  motion  by  me  plaintiff  for  an  oraer  to  compel  the  defendant  to  ex^ 
cnte  such  satisfaction,  that  such  a  motion  was  unnecessary ;  the  judgment  (if 
correctly  entered)  contained  the  proper  order.  The  defendant  should  be 
senred  personally  with  a  copy  of  the  judgment  A  transcript  served  on  flie 
defendant's  attorney,  with  a  personal  demand  upon  the  defendant,  was  insaf- 
fident  (Fero  y.  Van  Evra^  9  How.  148). 

h.  Where  a  judgment  re(}uires  a  party  to  execute  an  assignment  or  con- 
veyance, and  an  in^xument  m  proper  form  is  tendered  to  him,  he  is  bound  to 
execute  it,  although  it  has  not  been  submitted  to  the  court  or  judge  for  ap- 
proval {MUiker  v.  ffathornd^  5  Bosw.  710).  And  the  deed  need  not  neoeaniuj 
be  tendered  for  execution  simultaneously  with  the  service  of  a  copy  of  tlu 
judgment ;  its  tender  at  any  time  after  service  of  a  copy  of  the  judgment  is 
sufficient  to  put  the  party  refusing  to  execute  in  contempt ;  the  absence  of  & 
seal  on  the  instrument  tendered,  or  of  a  commissioner,  or  attesting  witoeaB,u 
no  excuse  for  not  executing  the  deed  (Morris  v.  Walah^  14  Abb.  888).  , 

6.  Besides  service  on  the  defendant  of  a  copy  of  the  judgment,  there  must 
be  a  demand  and  refusal  to  comply  with  the  judgment,  to  authorize  proceed- 
ings for  a  contempt  (Oray  v.  Cooi,  21  How.  482\ 

d.  An  attachment  for  disobedience  of  an  injunction  enjoining  a  particular 
act,  is  a  proceeding  on  the  judgment,  and  will  not  be  granted  where  defendmt 
has  appealed  and  given  security  staying  proceedings  on  the  judgment  (Em 
V.  Searingy  11  Abb.  28). 

e.  The  proper  mode  of  proceeding  to  punish  for  contempt  in  refusing  to 
perform  a  judgment,  stated  (Pitt  v.  Saoison^  8  Abb.  N.  8.  898). 

§  386.  (Am'd  1849.)    KincU  of  execution. 

There  shall  be  three  kinds  of  execution  ;  one  against  the  prop- 
erty of  the  judgment  debtor ;  another  against  his  person ;  and 
the  third  for  the  delivery  of  the  possession  of  real  or  personal 
property,  or  such  delivery  with  damages  for  withholding  the  same. 
They  shall  be  deemed  the  process  of  the  court,  but  they  need  not 
be  sealed  nor  subscribed,  except  as  prescribed  in  §  289. 

§  387.  (Am'd  1861. 1862, 1862.)  To  whot  coufUtes  execuim 
may  he  issued.    Execution  against  married  vxmuxn. 

When  the  execution  is  against  the  property  of  the  judgment 
debtor,  it  may  be  issued  to  the  sheriff  of  any  county  where  jodg^ 
ment  is  docketed.  When  it  requires  the  delivery  of  real  or  pe^ 
sonal  property,  it  must  be  issued  to  the  sheriff  of  the  county  where 
the  property,  or  some  part  thereof,  is  situated.  Executions  may 
be  issued  at  the  same  time  to  different  counties. 

Beal  property  adjudged  to  be  sold,  must  be  sold  in  the  eonnty 
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where  it  lies,  by  the  sheriff  of  the  county,  or  by  a  referee  ap- 
pointed by  the  conrt  for  that  purpose :  and  thereupon  the  sheriff 
or  referee  must  execute  a  conveyance  to  the  purchaser,  which 
conveyance  shall  be  effectnal  to  pass  the  rights  and  interests  of 
the  parties  adjudged  to  be  sold. 

An  execution  may  issue  against  a  married  woman,  and  it  shall 
direct  the  levy  and  collection  of  the  amount  of  the  judgment 
against  her  from  her  separate  property,  and  not  otherwise. 

a.  An  execution  which  directs  the  seiztire  of  real  property,  in  a  county  in 
which  the  judgment  has  not  been  docketed,  is  irregular ;  but  such  an  execu- 
tion aeainst  personal  property  only  is  regular,  and  the  court  will  permit  an 
execation  to  oe  amenaed  by  striking  out  the  direction  to  seize  real  property 
(Stephem  y.  Brofening,  1  Code  Rep.  128),  or  the  court  may  order  a  new  tran- 
script to  be  filed  and  the  judgment  docketed  nunc  pro  tune  (Both  y.  SMoss,  6 
Barb.  808). 

h.  The  fact  that  the  judgment  creditor  has  property  in  the  county  where 
the  judgment  is  entered,  does  not  effect  the  right  of  the  judgment  creditor  to 
issue  execution  against  his  property  in  another  county  (Brush  y.  Lee^  86 
N.  Y.  49). 

c  Execation  against  married  uroman. — ^On  judgment  for  plaintiff 
m  an  action  for  a  tort  against  husband  and  wife,  execution  may  be  issued 
against  the  property  of  .TOth,  and  if  returned  unsatisfied,  an  execution  against 
the  persons  of  both  may  issue  (Marsh  y.  Potter ^  80  Barb.  506 ;  and  see  Solomon 
V.  Woo*,  2  Hilton,  181 ;  Cha/rUs  y.  Lowenstein,  26  How.  29).  See  Laws  1860, 
ch.  90, 1862,  ch.  172. 

d,  A  judgment  for  costs  against  a  married  woman  may  be  collected  by 
execution  against  her  separate  property  (Mmcrisf  y.  Wardy  25  How.  94 ;  16 
Abb.  854,  note).  The  proyision  that  the  execution  against  a  married  woman 
shall  direct  the  leyy  and  collection  out  of  her  separate  estate  is  directory 
merely  (Thompscn  y.  Sargent,  15  Abb.  452).  The  execution  against  the  prop- 
erty of  a  married  woman  should  direct  that  it  be  leyied  of  her  separate  prop- 
erty (Baldwin  y.  Kirrmel,  16  Abb.  854). 

See  Rule  78. 


§  988.  (Am'd  1849, 1862, 1870.)  JExedUioTb  ogainst  the  persouy 
in  what  cases,  and  when. 

If  the  action  be  one  in  which  the  defendant  might  have  been 
arreBted,  as  provided  in  section  179  and  section  181,  an  execution 
against  the  person  of  the  judgment  debtor  may  be  issued  to  any 
county  within  the  jurisdiction  of  the  court,  after  the  return  of  an 
execation  against  his  property  unsatisfied  in  whole  or  in  part. 
Bat  no  execution  shall  issue  against  the  person  of  a  judgment 
debtor,  unless  an  order  of  arrest  has  been  served,  as  in  this  act 
provided,  or  unless  the  complaint  contains  a  statement  of  facts 
showing  one  or  more  of  the  causes  of  arrest  required  by  section 
179. 

If  any  defendant  be  in  actual  custody  under  an  order  of  arrest, 
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and  the  plaintiff  shall  neglect  to  enter  judgment  in  the  action, 
within  one  month  after  it  is  in  his  power  to  do  so,  or  shall  neglect 
to  issue  execution  against  the  person  of  such  defendant  within 
three  months  after  the  entry  of  judgment,  such  defendant  may, 
on  his  motion,  be  discharged  from  custody  by  the  court  in  wUch 
6uch  action  shall  haye  been  commenced,  unless  good  cause  to  the 
contrary  be  shown ;  and,  after  being  so  discharged,  such  defendant 
6hall  not  be  arrested  upon  any  execution  issued  in  such  action. 

a.  Ezecadon  against  the  perAon  of  defendant,  wh^i  ft 
may  ksae. — "No  execution  against  the  person  of  a  defendant  can  issae,  in  tan 
case,  until  after  an  execution  against  the  property  is  returned  unsatiflfied,  and, 
where  no  order  of  arrest  has  been  obtainea  in  the  action  before  Judgment;  no 
execution  can  issue  against  the  person,  unless  the  statement  of  racts  constitQi- 
ing  the  eausa  of  aetion  containea  in  the  complaint,  shows  a  liability  to  airat, 
and  the  cause  of  a4stion  and  cause  of  arrett  are  identical  (  Wood  y.  Hemry^  40  N. 
Y.  134).  A  complaint  alleging  the  contracting  of  a  debt  in  a  fldaciaiy 
capacity  (ii.),  or  ue  withholding  possession  of  nal  estate  {^eetmenlt)  {Mtrritt 
y.  CarpenteTy  88  How.  428^,  do  not  show  a  liability  to  arrest ;  but  a  compUint 
showing  a  negligent  or  willful  ii\}ury  to  personal  property  (Keeler  y.Clc^t^  18 
Abb.  IM;  Mver  y.  Mver.  19  Abb.  14;  39  How.  6),  or  wrongful  conversion  of 
personal  property,  does  show  a  liability  to  arrest,  and  in  such  a  case,  after  an 
execution  against  property  returned  unsatisfied,  an  execution  may  issue  agaiost 
the  person,  although  no  order  of  arrest  was  obtained  before  judgment  {SkU- 
moyer  y.  Bmnaenj  88  N.  Y.  306 ;  Wetmm  y,  Chamberlin,  8  N.  Y.  881) ;  otherm 
in  an  action  of  claim  and  deliyery  {Purchase  y.  BeUowiy  14  Abb.  857 ;  28  How. 
431 ;  16  Abb.  105) ;  and  in  an  action  to  set  aside  a  conyeyance  as  fraudulent 
against  creditois  {FamU  y.  TaLlmodgey  14  Abb.  188;  38  How.  244). 

"b.  Where  an  order  of  arrest  has  been  obtained  before  judgment  and  con* 
tinues  in  force,  then,  upon  the  return  of  an  execution  against  the  propeitr 
unsatisfied,  an  execution  against  the  person  issues  of  course  (but  see  Cr^m 
y.  Brcwriy  17  How.  68 ;  Bndgewater  Paint  Co,  y.  MesMwre,  15  How.  13;  Moon 
y.  Ouherty  9  How.  474).  The  right  to  issue  it  need  not  appear  upon  the  judg- 
ment-roll {Lovee  y.  Carpenter^  8  Abb.  N.  8.  809;  Conein  y.  Freelandy  6  N.  T. 
560 ;  8mUh  y.  Knapp,  80  N.  Y.  581). 

e,  W  nere  an  order  of  arrest  has  been  obtained  before  judgment  and  is 
subsequently  yacated,  then  the  right  to  execution  a^inst  the  person  is  tbe 
same  as  if  no  order  of  arrest  had  been  obtained,  and  m  such  a  case  the  defend- 
ant is  not  liable  to  an  execution  against  his  peraon  because  the  juiyhtfe 
found  that  he  committed  a  fraud  in  contracting  the  debt  (SUQe  y.  Palmer,  U 
Abb.  63 ;  see  Meeeh  y.  LoomiSy  33  How.  484 ;  38  How.  309 ;  14  Abb.  428). 
The  release  of  a  defendant  fix>m  arrest  by  consent  of  plaintiff's  attorney  does 
not,  per  m,  operate  as  a  discharge  of  the  order  of  arrest  And  on  a  judgment 
against  him  in  the  action,  the  defendant  may  be  arrested  on  final  process 
{Meech  y.  LoomiSy  38  How.  309 ;  38  How.  484 ;  14  Abb.  438). 

d.  Execution  against  person  of  married  uroman* — ^An  execu- 
tion may  issue  against  the  person  of  a  married  woman.  Where  in  an  action 
for  an  assault  against  a  feme  sole,  she  married  after  judgment  against  her,  on 
return  of  an  execution  against  her  property  unsatisfl^,  an  execution  was 
issued  against  her  person:  on  motion  before  Hon.  C.  P.  Daly,  first  judfie  of 
the  New  York  Common  Pleas,  he,  on  carefdl  reyiew  of  the  authorities,  ndd, 
(1.)  that  the  execution  was  properly  issued  without  making  the  husband  a 
party  {Cooper  y.  HwnMf^y  4  East,  631).  (3.)  That  it  was  in  the  discreion  of 
the  court  to  discharge  or  refhse  to  discharge  a  married  woman  out  of  custody. 
(8.)  That  the  court  would  order  the  disdurge  only  in  ^oee  cases  where  it  ap- . 
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peared  that  the  married  woman  had  no  separate  estate.  In  that  case  it 
appearing  the  defendant  had  a  separate  estate,  the  judge  refused  to  order  her 
<h9charge  ( WiUon  y.  BuJaer,  MS.  see  8  Manle  &  S.  557 ;  PitU  y.  Miller,  2  Stra. 
1167;  1337;  Twigg$  y.  TwiggSy^  M.  &  Ry.  136  n,;  Benyon  y.  Jones,  15  M.  & 
W.  566 :  Com'weaUh  y.  Badlen,  9  Pick.  863 ;  McKimtry  y.  DavU,  8  Cow.  889 ; 
C%aa^2>(M«w,6Moore,138;  M6tcalf\,BooU,^J>.&^.A!^\  Thorp  y.  Argles, 
1 D.  &  L.  881 ;  Eoans  y.  Chester,  6  DowL  140 ;  Edwards  y.  MaHin,  3  L.  M.  & 
P.  669;  HoUingdale  y.  X%<2,  1  Horn  &  HurL  119 ;  Sjparhes  y.  Bell,  8  B.  &  C. 
1 ;  larkin  y.  Marshall,  4  Ex.  804).  Held  that  a  married  woman  plaintiff^  who 
has  a  judgment  a^inst  her  for  costs,  is  not  subject  to  an  execution  against 
her  person  for  sucn  costs  {Hvoey  y.  Star,  43  Barb.  485). 

a.  Execution  ayatnst  the  person  of  plaintlflT. — ^A  plaintiff  who 
liulfl  in  an  action  in  tort,  in  which  the  defendant  was  liable  to  arrest,  is  liable 
to  an  execution  against  his  person,  although  the  defendant  was  not  in  fact 
arrested,  and  no  order  has  been  male  for  the  defendant's  arrest,  or  for  an  exe- 
cution against  his  person  {Kloppenhurgh  y.  yeefus,  4  Sand.  655  ;  Corwin  y. 
F^seland,  6  N.  Y.  560).  A  defendant  who  recoyers  a  judgment  for  costs,  in 
'an  action  to  recoyer  the  possession  of  specific  personal  property,  in  which  no 
order  for  his  arrest  has  been  made,  cannot  issue  execution  against  the  person 
of  the  plaintiff  upon  such  judgment  (Purchase  y.  Bellows,  19  Abb.  806).  And 
ao  of  a  defendant  who  recoyers  judgment  in  an  action  of  ejectment  (Merritt 
J.  Carpenter,  2  Kejes,  463 ;  8  Reyes,  143). 

h.  Return  of  execution  against  property. — To  justify  the  issuing 
an  execution  against  the  person,  it  is  not  necessary  that  sixty  days  should 
intervene  between  the  iasumg  of  the  execution  against  property  and  the  ex- 
ecation  against  the  jperson.  It  is  enough  that  the  first  has  been  actudly 
returned  by  the  sherin,  when  he  has  acted  bona  fide  {Fake  y.  Edgerton,  8  Abb. 
339;  5  Duer,  681).  Nor  is  it  necessary  that  the  execution  against  the  property 
should  be  iaaaed  ijo  the  sheriff  of  the  county  where  the  plaintiff  resides 
(i6.)  The  issuing  an  execution  against  the  person  before  the  return  of 
an  execution  against  the  property,  \&  an  irregularity  merely,  and  does  not  make 
the  execution  against  the  person  yoid  (Beniek  y.  Orser,  4  Bosw.  884).  A  re- 
turn may  be  made  ntmc  pro  tunc  {HaU  y.  Ayer,  9  Abb.  330:  19  How.  91). 

«.  Exeeution  against  the  person  on  Justice's  Judgment. — 
An  execution  against  the  person  may  issue  out  of  the  common  pleas  on  a 
judgment  of  the  marine  court,  after  a  transcript  of  such  judgment  has  been 
filed  with  the  county  clerk  (Ginochio  y.  Figari,  2  Abb.  185 ;  4  E.  D.  Smith, 
337 ;  HaU  y.  MeM<ihon,  10  Abb.  819 ;  Whiting  y.  Putnam,  16  Abb.  833).  The 
marine  court  of  the  city  of  New  York  cannot  issue  an  execul(on  against  the 
person  (The  People  y.  SmiJth,  9  How.  464). 

d  To  justify  the  arrest  of  a  defendant  on  an  execution  issued  upon  a  judg- 
ment obtained  in  a  district  court  in  the  city  of  New  York,  the  justice  must 
state  in  the  judgment,  and  enter  in  his  docket,  that  the  defendant  is  subject  to 
arrest  and  imprisonment  {Carpenter  y.  WiUett,  1  Reyes,  510). 

e.  Effect  of  arrest  on  the  Judgment*— The  effect  of  taking  the 
body  of  a  party  in  execution,  is,  as  a  general  rule,  a  satisfaction  of  the  judg- 
ment (1  Cow.  56;  9  Wend.  341;  II  i6.  41;  5  ib,  58-340).  But  if  the  party 
die  in  executioa,  or  is  rescued,  or  improperly  discharged,  a  new  execution  may 
issue  ( Wesson  v.  Chamberlain,  8  N.  Y;  831). 

/.  DlACliarge  fk*oni  arrest  on  execution, — A  defendant  arrested 
on  an  execution  against  the  person,  may  be  discharged  by  paying  the  amount 
of  the  leyy  to  the  sheriff  or  the  plaintiff 's  attorney.  But  the  sheriff  cannot  dis- 
charge the  party  arrested  on  his  giying  security  (6  Cow.  465 ;  1  i&.  46 ;  5  Wend. 
307 ;  9  Johns.  268).  And  the  attorney  has  no  power  to  giye  a  discharge  ex- 
t»pt  on  an  actual  payment  (8  Johns.  861 ;  6  i&.  51 ;  31  Wend.  863 ;  7  Cow. 
739).  It  IB  no  ground  for  discharging  one  of  seyeral  defendants  from  an 
arrest  on  execution,  that  at  the  time  the  execution  was  deliyered  to  the  sheriff, 
instructions  were  giyen  him  not  to  arrest  the  other  defendants,  and  that  the 
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Bheriff  has  acted  on  such  instractions  {Fake  y.  EdgeHon^  3  Abb.  229 ;  5  Dner^ 
681). 

a.  The  taking  in  execution  the  body  of  a  county  treasurer  at  the  suit  of 
the  State,  does  not  aflfect  the  action  at  the  suit  of  the  county  {Supervisors  cf 
Livingiton  y.  White,  80  Barb.  72). 

b.  A  yoluntaiy  discharge  of  the  party  arrested,  is  a  discharge  of  the  jadg- 
ment  (5  Johns.  864 ;  8  Cow.  171 ;  3  Wend.  184).  If  a  party  is  discharged  on 
the  ground  of  irregularity  in  the  execution,  a  new  execution  may  issue  on  the 
jud^ent  (5  Wend.  90 ;  3  Adol.  &  El.  N.  S.  1 ;  Oinoehio  y.  Figari,  2  Abb.  185 ; 
4  £.  D.  Smith,  227).    See  Charging  in  exeetUion,  infra, 

e.  Where  an  execution  against  the  person  is  improperly  issued,  the  remedy, 
it  would  seem,  is  on  a  motion  to  set  aside  the  execution,  but  sembiU^  a  party  ar- 
rested under  such  an  execution  may  be  discharged  on  habeoi  corpus  (see  Tk» 
People  y.  WiUeU,  26  Barb.  78 ;  6  Abb.  87 ;  10  How.  210 ;  Wiles  y.  J^wcn,  3 
Barb.  87). 

d,  Jail  Ubertlet, — If  the  defendant  do  not  discharge  the  execution,  he 
may  be  admitted  to  the  liberties  of  the  jail^  on  executing  a  bond  to  the  sheriff 
(2  B.  S.  438 ;  19  Johns,  233 ;  lib,  US;  6  t&.  121 ;  15  ib.  256 ;  12  ib.  88).  The 
Uberties  of  the  city  of  New  York  are  *^  all  the  city  and  county  of  New  Yoik" 
(Laws  1846,  ch.  32).  In  other  counties  (with  some  exceptions)  the  libertieg 
are  designated  by  l^e  county  courts  of  each  county,  and  are  not  to  exceed  500 
acres  in  extent  (Laws  1851,  ch.  21),  Erie  (Laws  1861,  p.  61),  Rensselaer  (Laws 
1830,  ch.  252),  Onondaga  (Laws  1851,  ch.  202),  Schenectady  (Laws  1830,  ch. 
244),  Alleghany  (Laws  1881,  ch.  217),  Dutchess  (Laws  1861,  ch.  ISO),  of  ^mge 
include  towns  of  Flatbush  and  Brooklyn,  excluding  so  mudi  as  was  formei^ 
Bushwick  and  Williamsburgh  (Laws  1831,  ch.  217 ;  Chamberlain  y.  Cmnpfteu, 
39  Barb.  640). 

e.  The  proyisions  of  2  Bey.  Stat.  81,  §  1,  proyiding  for  the  discharge  of  an 
imprisoned  debtor,  held  to  apply  as  well  to  debtors  on  the  limits  as  to  thoee 
in  close  custody  {Coman  y.  Stormy  26  How.  84). 

/.  Defendants  against  whom  judgment  is  obtained  on  any  bond  giyeo  un- 
der the  act  to  suppress  intemperance,  or  for  any  penalty  incurred  under  that 
act,  are  not  entiued  to  jail  liberties  (Laws  of  1857,  yol.  2,  p.  416,  §  82). 

g.  The  court  cannot  order  the  sheriff  to  accept  bail  for  the  jail  liberties 
{Sartes  y.  Meree^^,  9  How.  188).  If  the  sheriff  improperly  refuse  bail  the 
remedy  is  by  action  {id,)  Assignment  of  bond  for  jail  liberties  after  death  of 
sheriff  (Ridgway  y.  Barnard,  28  Barb.  618). 

h,  Cliariging  in  exeentlon. — ^When  a  defendant,  against  whom  an  oidet 
of  arrest  has  llien  obtained,  is,  at  the  time  judgment  is  rendered,  in  custody  of 
the  sheriff^  the  plaintiff  must  charge  him  in  execution  within  three  months 
from  the  last  day  of  the  term  next  following  that  at  which  ludgment  is  ob- 
tained. If  the  defendant  is  surrendered  in  discharge  of  his  bail,  he  most  be 
charged  in  execution  within  three  months  after  his  surrender,  and  in  all  cases, 
as  it  would  seem,  within  three  months  £rom  the  return  unsatisfied  of  an  exe- 
cution aj^ainst  the  property  of  the  defendant.  A  neglect  to  charge  the  de- 
fendant m  execution  entitles  him  to  apply  for  a  supersedeas  to  be  discharged 
from  custody  (2  R.  S.  656,  §§  36,  37 ;  see  Smith  y.  Knapp,  30  N.  T.  581 ;  Eagle- 
Stan  y.  Sm^  5  Rob.  640 ;  Siinner  y.  Ifbyes,  7  Rob.  228 ;  Boswog  y.  Seymtmr^  7 
Rob.  427 ;  Desisles  y.  CUne,  4  Rob.  645 ;  Bnmland  y.  Kane,  1  Abb.  N.  B,  409). 
After  a  judgment  debtor  has  ^^  remained  charged  in  execution  thirty  days  from 
the  date  of  his  imprisonment,'^  the  judgment  creditor  may  by  a  written  notice 
require  the  sheriff  to  discharge  him ;  and  thereupou  the  uienff  may  discharge 
him.  He  cannot  be  again  arrested  on  the  same  judgment ;  but  the  jud^ent 
creditor  *'  may  haye  the  same  ciyil  remedies  to  enforce  payment  of  the  judg- 
ment upon  which  such  execution  was  issued,  and  as  if  such  execution  had  not 
been  issued"  (Laws  1857,  ch.  427). 

i,  A  motion  for  a  supersedeas  cannot  be  granted  on  the  ground  that  plain- 
tiff has  neglected  for  three  months  to  charge  defendant  in  execution,  onleas 
the  bail  haye  been  exonerated.    When  the  moying  papers  on  such  a  motion  do 


§  289,]  FORM  OP  EXECUTION.  443 

not  show  that  the  bail  have  been  exonerated,  plaintiff's  allegations  that  he 
had  no  notice  of  the  surrender  is  in  effect  a  denial  that  the  bail  have  been  ex- 
onerated (EUU  r.  Lewis,  18  Abb.  101,  note), 

a.  The  time  for  charging  in  execution  is  to  be  compated  from  the  date  of 
actaal  entry  of  judgment,  not  from  the  date  when  the  plaintiff  might  have 
entered  it  (Lippman  v.  P^terab&rger,  9  Abb.  209 ;  18  How.  270).  The  mere 
acceptance  of  an  offer  to  allow  judgment,  is  not  obtaining  judgment  within 
the  meaning  of  the  statute  (id,) 

h,  A  defendant  under  arrest,  prgudiced  by  plaintifE^  delaying  to  enter 
judgment  and  charge  in  execution  should  move  to  compel  same  (2  Abb.  N.  S. 
295). 

€,  An  order  of  mpertedeas  is  appealable  to  the  general  term  (2  Abb.  20). 

d.  Escape, — Arter  wluntary  escape  fi^m  custody  or  execution,  the  party 
cannot  be  retaken  (Lansing  y.  Fleet,  2  Johns.  Gas.  8).  But  by  yoluntarily  re- 
turning, he  may,  by  renewal  of  process,  be  retained  in  custody  (Thompson  v. 
Lodbisood,  15  Johns.  556 ;  LitU^fiM  y.  Brov)n,  1  Wend.  898).  After  a  negligent 
CBcape  the  party  may  be  recaptured  out  of  the  State  (see  I/xikwood  y.  Mercereau, 
6  Abb.  206). 

e.  Where  a  prisoner,  who  has  given  bonds  for  the  limits,  and  is  arrested  by 
authority  of  law  within  the  limits  and  carried  beyond  the  limits  against  his 
consent,  and  he  returns  to  the  limits  as  soon  as  i>racticable,  such  going  be- 
yond the  limits  is  not  an  escape  for  which  the  sheriff  is  liable  (  Wlckdhauser  v. 
WUUtt,  12  Abb.  819 ;  see,  contra,  Brawn  v.  Tracy,  9  How.  98 ;  and  see  Dexter 
T.  Adams,  2  Denio,  646 ;  and  4  How.  867). 

/.  The  insolvency  of  the  debtor  is  no  bar  to  an  action  against  the  sheriff 
for  an  escape,  founded  on  2  Rev.  Stat.  437,  §  68  (Ba/mes  v.  WiUett,  11  Abb. 
225 ;  12  Abb.  448 ;  and  see  Smith  v.  Knapp,  80  N.  Y.  581 ;  Carp&nter  v.  WtUett, 
81  N.  Y.  90 ;  Meted/  v.  Stryker,  81  K  Y.  255 ;  French  V.  WiUett,  10  Bosw.  566  ; 
WUdens  v.  WiUeU,  1  Keyes,  521).      . 

§  389.  (Am'd  1849.)   JForm  of  the  execution. 

The  execution  must  be  directed  to  the  sheriff,  or  coroner  when 
the  sheriff  is  a  party,  or  interested,  subscribed  by  the  party  issu- 
ing it,  or  his  attorney,  and  must  intelligibly  refer  to  the  judg- 
ment, stating  the  court,  the  county  where  the  judgment-roll  or 
transcript  is  filed,  the  names  of  the  parties,  the  amount  of  the 
judgment,  if  it  be  for  money,  and  the  amount  actually  due  thereon, 
and  the  time  of  docketing  in  the  county  to  which  the  execution  is 
ifisned,  and  shall  require  the  officer  substantially  as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debtor,  it  shall 
require  the  officer  to  satisfy  the  judgment  out  of  the  personal 
property  of  such  debtor,  and,  if  sufficient  personal  property  cannot 
be  found,  out  of  the  real  property  belonging  to  him  on  the  day 
when  the  judgment  was  docketed  in  the  county,  or  at  any  time 
thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands '  of 
personal  representatives,  heirs,  devisees,  legatees,  tenants  of  real 
property,  or  trustees,  it  shall  require  the  officer  to  satisfy  the 
judgment  out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  shall 
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require  the  officer  to  arrest  such  debtor,  and  commit  him  to  the 
jail  of  the  county,  until  he  shall  pay  the  judgment  or  be  dis- 
charged according  to  law. 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  per- 
sonal property,  it  shall  require  the  officer  to  deliver  the  posses- 
sion of  the  same,  particularly  describing  it,  to  the  party  entitled 
thereto,  and  may,  at  the  same  time,  require  the  officer  to  satisfy 
any  costs,  damages,  or  rents  and  profits  recovered  by  the  same 
judgment  out  of  the  personal  property  of  the  party  against  whom 
it  was  rendered,  and  the  value  of  the  property  for  which  the  judg- 
ment was  recovered  to  be  specified  therein ;  if  a  delivery  thereof 
cannot  be  had;  and  if  sufficient  personal  property  cannot  be 
found,  then  out  of  the  real  property  belonging  to  him  on  the 
day  when  the  judgment  was  docketed,  or  at  any  time  thereafter, 
and  shall  in  that  respect  be  deemed  an  execution  against  property. 

a.  Form  of  execution. — An  execution  must  truly  describe  the  paitr 
whose  property  is  to  be  levied  ujwn  {Farriham  v.  Hildreth^  82  Barb.  277).  It 
need  not  state  any  time  or  place  for  its  return  (Fake  v.  Edgerton^  3  Abb.  2i9; 
5  Duer,  681).  It  is  sufficient  if  it  substantiaUy  follow  the  terms  of  the  sUt- 
ute,  and  any  defect  in  its  form  may  be  amended  {Pierce  y.  Crane,  4  How.  257; 
Paris  Y.  Church,  5  How.  881).  An  irregularity  in  an  execution  which  would 
be  amendable,  can  only  be  taken  adYaiftage  of  by  the  execution  debtor  {Berry 
Y.  BUey,  2  Barb.  807;  Gromenor  y.  Sunt,  11  How.  866  :  OaJkley  y.  Beehr.i 
Cow.  464  ;^  Ahels  y.  WesteroeUy  15  Abb.  280).  An  execution  on  a  jud^peot, 
by  confession,  will  not  be  set  aside  at  the  instance  of  creditors  because  it  was 
issued  before  the  maturity  of  the  note;  nor  is  it  a  substantial  defect  in  the 
execution  that  it  describes  the  judgment  to  have  been  obtained  in  an  actioo 
{Healey  y.  Preston,  14  How.  20;  and  see  Oakley  y.  Beeker,  2  Cow.  454).  As  to 
the  form  of  an  execution  to  collect  an  installment  due  on  a  judgment  by  con- 
fession, see  §  884. 

K  Where  the  execution  recited  that  the  judgment-roU  was  filed,  instead  of 
reciting,  as  the  fact  was,  that  a  transcript  of  the  judgment  was  so  filed^—held 
that  the  execution  might  be  amended  to  conform  to  the  fact  {AheU  y.  We^- 
velt,  15  Abb.  230). 

e.  A  judgment  issued  out  of  the  supreme  court,  upon  a  judgment  recovered 
in  a  court  of  common  pleas,  is  absolutely  void  (Clarke  y.  Miller,  18  Barb.  369) 

d.  Execution  agalnet  executors  or  admlntetrators.— Execu- 
tions against  executor  or  administrator  should  not  issue  until  his  account  has 
been  rendered  and  settled,  or  unless  by  order  of  surrogate.  And  if  issued 
after  the  settlement  of  account,  then  only  for  the  proportion  of  assets  appli- 
cable to  judgment  (2  R.  8.  88,  §  32;  2  Abb.  437;  il  How.  126;  10  How. 
217;  28  Wend.  478;  12  Wend.  648;  9  Wend.  448,  487;  2  Bradford  Sur. 
R  24).  A  surrogate  may,  in  his  discretion,  order  an  execution  to  issue,  and 
no  appeal  lies  from  his  decision  {Mount  y.  Mitchell,  81  N.  Y.  856) 

e.  An  execution  against  property,  on  a  judgment  against  executora,  must 
direct  the  sheriff  to  collect  the  judgment  out  of  the  personal  estate  of  ti)e 
testator,  naming  him,  in  the  hands  of  the  defendants  as  his  executors.  It  is 
not  enough,  in  such  a  case,  that  in  the  execution  the  defendants  are  described  as 
executors,  because  this  alone  will  not  preYent  the  sheriff  leYying  on.  the  indi- 
Yidual  property  of  the  executors.  The  second  subdiYision  of  §  289  is  impcr- 
atiYe  that  the  execution  shall  require  the  officer  to  satisfy  the  judgment  out 
of  the  property  which,  according  to  the  judgment,  is  liable  for  its  payment 
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If,  at  the  time  of  issuing  the  execution,  the  defendant's  accounts  have  been 
"rendered  and  settled,''  it  is  unnecessary  to  procure  an  order  of  the  surrogate 
{^ranting  leave  to  issue  the  execution.  But  the  execution  can  issue,  only  for 
the  sum  that  shall  have  appeared,  on  the  settlement  of  such  accounts,  to  have 
been  "  a  just  proportion  of  the  assets  applicable  to  the  judgments"  (2  R.  8.  88, 
S  82).  This  provision  of  the  revised  statutes  is  still  operative  (Code,  §  471 ; 
Clmdead  v.  Vredenburgh^  10  How.  317),  and  extends  to  debts  contracted 
after  the  decease  of  the  testator  or  intestate  {Cawlss  v.  Thompson^  5  Bradford 
Sot.  R  490). 

See  note  to  §  288. 

fi.  Execution  afpafnst  the  per§on« — It  is  not  necessary  (although  it 
is  hetter  so  to  do)  to  state,  in  an  execution  against  the  person,  the  nature  of  the 
action  [FuUerton  v.  IHtzgerald,  10  How.  87 ;  18  Barb.  6l).  Nor  is  it  necessary 
to  recite  the  facts  which  authorize  the  arrest  {Hutchinson  v.  Brand.  9  N.  Y. 
208). 

h.  Execution  against  Joint  debtors. — Where  the  execution  is  is- 
sued in  an  action  against  two  joint  debtors,  and  in  which  only  one  of  the  de- 
fendants has  been  served  with  process,  the  execution  may  be  in  form  aeainst 
both  the  defendants,  but  should  be  indorsed  with  a  direction  to  the  sheriff, 
not  to  levy  on  the  9ole  property  of  the  defendant  not  served  (2  R.  8.  877,  §  8). 

c.  Where  an  execution  issued  against  two  joint  debtors  has  been  levied  upon 
the  property  of  one  of  them,  the  plaintiff  will  not  be  allowed  to  countermand 
it  and  issue  a  new  execution  for  the  purpose  of  making  a  levy  upon  l^e  sole 
property  of  the  other  defendant  {McGhain  v.  McKeoUy  2  Duer,  645).  An  exe- 
cution against  joint  debtors  has  j^riority  over  an  attachment  against  one  of  the 
debtors,  thouirh  the  attachment  is  also  for  a  joint  debt  (AheU  v.  West&rtelt.  15 
Abb.  280). 

§  390.    (Am'd  1849.)     When  returnable. 
The  execDtion  shall  be  returnable  within  sixty  days  after  its  re- 
ceipt by  the  oflScer,  to  the  clerk  with  whom  the  record  of  judgment 
is  filed 

d.  Return. — It  is  not  necessary  that  an  execution  should  remain  in  the 
hands  of  the  officer  sixty  days.  The  return  cannot  be  sooner  compelled ;  but 
the  officer  may  return  it  sooner  (Morange  v.  Edwards,  1 E.  D.  Smith,  416 ;  Spen- 
cer V.  Cuyler,  17  How.  157 ;  9  Abb.  888).  A  sheriff  is  bound  by  law  to  return 
an  execution  according  to  the  requisition  of  the  statute,  at  his  peril.  If  he  neg- 
lects it,  he  renders  himself  liable  to  an  attachment  or  an  action,  at  the  election 
of  the  par^  aggrieved ;  and  in  all  cases  the  onus  is  on  the  sheriff  to  excuse  the 
default  ( WiUm  v.  Wright,  9  How.  460).  The  omission  of  the  sheriff  to  file  his 
return  does  not  affect  the  rights  of  the  judgment  creditor  (  Winebrermer  v.  John-- 
m,  7  Abb.  N.  8.  202\ 

e.  It  is  the  duty  or  a  sheriff  to  return  process  to  the  proper  office,  either 
personally,  by  deputy  or  by  mail.  Or  it  may,  at  the  request  of  the  attorney 
of  the  execution  creditor,  he  returned  to  such  attorney.  If  the  process  be  re- 
turned by  mail,  the  sheriff  must  prepay  the  postage  on  the  letter  mclosing  such 
process  (Jenkins  ▼.  MeGiU,  5  How.  205 ;  Laws  1850,  ch.  225,  §  3). 

/  Where  a  sheriff  neglects  to  collect  and  return  an  execution  within  the 
time  prescribed  by  law,  he  is  liable  to  the  plaintiff  in  the  judgment,  for  the 
damages  sustained  by  his  neglect,  unless  he  can  show  that  the  defendant  in  the 
execution  had  no  property  out  of  which  the  debt  could  be  coUected  {Bowman 
r.  Cornell,  39  Barb.  09  ;  Humphrey  t.  Hathorn,  28  Barb.  278).  In  such  an  ac- 
tion the  amount  of  the  judgment  and  interest  (Paige  y,  WUIett,  5  Trans.  App. 
27)  is  the  measure  of  damages ;  unless  the  detendant  can  show  the  judgment 
debtor  had  not  sufficient  goods  to  satisfy  the  execution,  or  some  evidence  in 
mitigation  {BrookJUld  v.  Ilemsen,  4  Trans.  App.  278).  The  right  of  action 
having  accrued  is  not  divested  by  an  appeal  from  the  judgment  {id, ;  The 
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People  Y.  Lott^  21  Barb.  1 81).  The  attorney  for  the  execution  creditor  may  ex- 
tend the  time  for  the  sheriff  to  collect  the  execution ;  such  extension  is  a  justi- 
fication of  the  sheriff  (see  Hwnphrey  y.  Hathom^  28  Barb.  278) ;  and  further,  u 
to  liability  of  sheriff  for  not  returning  execution,  see  Sween/  y.  Jj>tt^  21 K  I. 
481). 

a.  Executions  on  judgments  of  a  district  court  of  New  York  city,  or  the 
Marine  court,  where  a  transcript  has  been  filed  in  New  York,  should  be  return- 
able to  the  clerk  of  New  York  common  pleas. 

I,  A  judgment  against  a  sheriff  for  not  returning  an  execution  is  not  a  eatis- 
factiou  of  the  judgment  on  which  such  execution  issued  {BaJcer  y.  iforf»,8 
Barb.  684). 

c.  The  omission  of  the  sheriff  to  indorse  upon  the  execution  the  proper  re- 
turn before  it  is  filed,  is  amendable  nunc  pro  tune  after  the  filing,  but  the  shoiff 
must  pay  the  costs  of  the  motion  to  amend  {Hill  y.  Ayer^  19  How.  91 ;  9  Abb. 
220). 

.  d.  The  supreme  court  has  power  to  authorize  a  sheriff  to  Yrithdraw  irom 
the  files  an  execution,  and  to  cancel  a  return  of  nvlla  hma  made  thereon  (Bar- 
levY,  Binninger,  14  N.  Y.  270;  Flanagan  y.  Tinen,  68  Barb.  687;  Eitigttm 
Srk  Y.  Eltinge,  40  N.  Y.  401). 

See  Rule  8. 

§  991.  (Am*d  1849, 1861.)    Existing  lawn  continued. 

Until  otherwise  provided  by  the  legislature,  the  existing  pro- 
visions of  law,  not  in  conflict  with  this  chapter,  relating  to  exe- 
cutions and  their  incidents,  the  property  liable  to  sale  on  execution, 
the  sale  and  redemption  thereof,  the  powers  and  rights  of  officere. 
their  daties  thereon,  and  the  proceedings  to  enforce  those  duties, 
and  the  liability  of  their  sureties,  shall  apply  to  the  executioDg 
prescribed  by  this  chapter. 

e.  Indorsement  of  exeeutfon. — On  receipt  of  the  execution  the 
sberifT  is  required  to  iudorse  thereon  the  year,  month,  day,  and  hour  when  he 
received  it  (2  R.  8.  864,  §  10). 

/.  Sheriff  lN>und  to  enforce  execution.^ Where  the  execution 
is  regular  on  its  face,  and  there  is  no  defect  of  jurisdiction,  neither  iiregnlaiHy 
nor  error  in  issuing  the  execution  will  justify  the  sheriff  in  neglecting  or  I^ 
fusing  to  execute  it  {French  y.  Willett^  4  Bosw.  649),  otherwise  if  the  execntioo 
is  Yoid  {id, ;  Carpenter  y.  WiUett,  1  Eeyes,  510).  But  the  sheriff  may  reqmre 
indemnity  before  leYying  on  property  not  in  the  poaeesaion  of  the  execution 
debtor  {Uhamberlain  y.  Beller,  18  N.  T.  115),  CYen  after  leYy  and  sale  {Water* 
velt  Y.  Frost,  1  Abb.  74).  A  sheriff  acts  officially  in  selling  the  property  of  a 
stranger,  as  the  property  of  the  defendant  in  the  execution.  He  may  take  an 
indemnity  from  the  plaintiff  for  such  an  act,  but  cannot  giYe  an  indemnity  to 
the  bidders  at  the  scde.  A  sheriff,  while  in  the  discharge  of  his  official  duty, 
cannot  diYest  himself  of  his  official  character  {Ball  y.  Pratt,  86  Barb.  40S).  On 
being  indemnified,  he  is  bound  to  keep  possession  of  the  property,  althoodit 
sherSf's  jury  may  haYe  found  the  title  in  a  third  person  {Tm  Pwipiey,  Sdv^ 
ler,  5  Barb.  166). 

g,  Wlien  execution  maj  be  levied. — ^The  execution  cannot  be 
leYied  on  a  Sunday  (1  R.  8.  675,  §  69) ;  nor  after  the  execution  has  been  sixty 
days  in  the  hands  of  the  sheriff  {Kingiton  B*k  y.  EUinge,  40  N.  Y.  891). 

h  Instmctfona  to  sheriff* — The  party  in  whose  faYor  process  issoa 
may  giYe  such  directions  to  the  sheriff  as  will  not  only  excuse  him  from  bis 
general  duty,  but  bind  him  to  the  performance  of  what  is  required  of  bim 
{Uoot  Y.  Wagner,  80  N.  Y.  9 ;  see  Af>eriU  y.  Williams,  4  Denio,  295). 

i.  Wliat  attorney  may  issue  exeeution*— An  execution  may  be 
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issued  by  an  attorney  other  than  the  one  by  whom  the  judgment  was  recov- 
ered {OookT,  Diekermn,  1  Duer,  679;  18  Abb.  886). 

a.  Priority  of  execotlons.— Where  several  executions  are  issned 
agamst  the  same  defendant,  that  which  has  been  first  delivered  to  the  sheriff 
most  be  first  executed,  and  shall  have  preference,  notwithstanding  a  foimer 
levy  under  another  execution ;  but  if  a  levy  and  sale  shall  have  he&n.  made 
under  such  other  execution,  before  an  actual  levy  under  the  execution  first  de- 
livered, the  latter  will  lose  its  priority  {Peck  v.  Tiffany^  2  N.  Y.  451 ;  see 
Kingttm  Rh  v.  EUinge,  40  N.  Y.  891). 

h.  Where  there  are  two  executions  in  the  sheriff's  hands,  a  sale  on  the  jun- 
ior one  is  valid,  but  the  proceeds  must  in  the  first  place  be  applied  to  the 
senior  execution  {Bowe  v.  Biehardtorij  6  Barb.  885). 

c.  Bankruptcy* — The  lien  of  a  levy  on  execution  is  not  removed  by 
the  subsequent  bankruptcy  of  the  execution  debtor  {Be  Bernstein,  84  How. 
289). 

d.  Dormant  exeeution*-^The  mere  acouiescence  of  an  execution 
creditor,  in  the  delay  of  a  sheriff  in  selling  unaer  an  execution,  where  the 
creditor  does  not  direct  such  delav,  does  not  render  the  execution  dormant  as 
to  subsequent  ones;  but  delays  directed  by  the  creditor  render  the  execution 
dormant  as  to  subsequent  purchasers  and  mortgagees,  as  well  as  executions 
(Thompson  v.  Van  Veehten,  6  Abb.  459).  If  a  judgment  creditor,  after  execu- 
tion issued,  instructs  the  sheriff  to  levy,  merely  for  the  purpose  of  securing  a 
preference  and  to  leave  the  debtor  in  possession  of  the  property  seized,  such 
execution  becomes  dormant  {DwnderdatsY,  Sauvestre^  18  Abb.  116).  A  sheriff 
holding  several  executions  against  the  same  debtor,  received  at  different  times, 
cannot  be  required  to  treat  those  first  received  as  dormant,  merely  because  the 
plaintiff  therein  gave  to  the  sheriff  a  written  consent  that  he  might  adjourn  a 
sale  under  them  for  forty-seven  days  after  their  return-day,  there  being .  no 
agreement  giving  to  the  debtor  a  delay,  or  the  use  or  benefit  of  the  property 
in  the  meantime  (Paton  v.  Wester^t,  2  Duer,  863). 

e.  A  sale  made  ostensibly  under  dormant  executions,  while  another  execu- 
tion is  in  the  hands  of  the  sheriff,  is  valid  to  vest  a  title  in  the  purchaser 
{^ehards  v.  AUen,  8  £.  D.  Smith,  899).  The  plaintiff  in  the  other  execution 
may  have  the  proceeds  of  the  sale  applied  to  Ms  execution  {id. ;  Kingston  Rh 
V.  BiHnge,  40  N.  Y.  891). 

/.  The  doctrine  of  dormant  executions  does  not  apply  to  real  estate  {Muir 
V.  iMUh,  7  Barb.  841 ;  TaHbert  v.  MeUon,  9  Sme.  &  M.  9). 

g.  Death  or  remoTal  of  sheriff. — ^If  the  sheriff  die,  or  be  removed 
from  office  before  the  execution  is  satisfied,  his  under-sheriff  is  required  to 
proceed  thereon,  in  the  same  manner  as  the  sheriff  might  have  done  (2  R.  8. 
874,18  65,  66, 67 ;  10  Wend.  562). 

h,  SherlA'  feet  and  poondafpe. — ^The  only  law  regulating  sherifb^ 
fees  in  civil  actions  is  contained  in  the  revised  statutes  (2  R.  S.  645,  §  88 ;  Bene- 
dutY.  Warriner,  14  How.  568).  The  sdieriff  may  levy  his  fees  and  poundage  for 
collecting,  on  $250  or  less,  2  cents  and  five  mills  per  dollar ;  and  for  every  dol- 
lar above  $250, 1  cent  and  2^  mills  per  dollar.  For  advertising  sale,  $2 ;  and 
if  the  execution  be  staged  or  settled  after  sale  advertised,  and  before  sale,  $1 ; 
mileage,  6  cents  per  mile,  for  going  only,  to  be  computed  from  the  court-house 
of  the  county.  On  a  levy  bemg  actually  made,  the  sheriff's  right  to  pound- 
age attaches  on  the  whole  amount  directed  to  be  levied ;  and  ne  is  not  de- 
prived of  his  right  by  the  judgment  being  satisfied  without  sale,  nor  by  any 
ammgement  between  the  parties,  nor  by  the  property  levied  on  being  encum- 
bered beyond  its  value  (1  How.  151 ;  17  Wend.  14;  1  Caines'  R  192 ;  5  T.  R. 
470 ;  4  M.  &  8.  256 ;  1  Code  Rep.  N.  8. 226).  But  the  sheriff  cannot,  after  the 
judgment  is  satisfied,  sell  the  property  of  the  judgment  debtor  to  collect  his 
fees ;  he  must  look  to  the  judgment  creditor  (4  Wend.  474 ;  Crctft  v.  Merrill, 
14  N.  T.  456;  Carpenter  v.  StillweH,  11  N.  Y.  61 ;  BaJeer  v.  MaHin,  8  Barb. 
364;  Bank  of  Whitehall  v.  Weed,  8  How.  104).  Where  necessary,  a  new 
execution  may  be  ordered  for  the  sheriff's  benefit  ^9  Wend.  79). 
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a.  A  sheriff  has  do  right  to  employ  an  auctioneer  to  sell  property.  Nor 
can  he  charee  as  a  disbursement  for  a  watchman  taking  care  or  the  property 
(Lord  y.  Bimmond^  88  How.  173). 

h.  An  agreement  by  a  sheriff  to  accept  less  than  his  fees  is  not  binding  on 
him  ( Van  Nat  v.  Lott,  16  Abb.  180). 

c  The  attorney  in  the  action  is  liable  to  the  sheriff  for  his  fees  {Bir&ecik  t. 
Stafford,  28  How.  286 ;  14  Abb.  286). 

d.  Attaching  iherllT  for  not  paying  OTer  money. — ^The  oonit 
will  not  attach  a  sheriff  for  not  paying  over  moneys,  where  a  third  wtj 
makes  a  claim  on  the  money  (9  How.  460 ;  and  see  1  Denio,  641 ;  1  Hov. 
220). 

e.  Ofllcfal  bond  of  sheriff  and  deputy, — Liability  of  sureties  cm 
ofScial  bond  of  sheriff  ( The  People  y.  Schuyler,  6  Barb.  166) ;  and  of  deputy  sha- 
m(EoKe  y.  JRichardwn,  6  Barb.  885;  see  18  Abb.  108;  42  Barb.  281;  28 
How.  1). 

/.  When  exeentlon  beeomet  a  lien  on  personal  property.— 
Goods  and  chattels  are  bound,  fix)m  the  time  of  the  delivery  of  the  ezecutioa 
to  the  sheriff,  to  be  executed,  except  in  the  hands  of  bona  Jids  pur^oien, 
without  notice  (11  Wend.  548:  8  Johns.  446;  12  ib.  820;  16  ib.  287;  5 
Denio,  198;  8  Barb.  888;  Btoughtenlmrg  y.  Vandenburg,  7  How.  229;  see 
WiUiami  v.  SheUyy  87  N.  Y.  875 ;  4  Trans.  App.  314 ;  Elias  v.  Farhy,  8  Kcyea, 
898 ;  and  the  lien  of  the  execution  attaches  to  all  goods  acquired  by  ^ 
execution  debtor,  within  the  jurisdiction,  during  the  life  of  the  execution 
{Both  V.  WdU  29  N.  T.  472). 

g.  With  that  qualification,  a  regular  sale  by  the  sheriff  transfers  to  tiie 
purchaser  the  title  of  the  judgment  debtor  as  it  existed  on  the  day  of  the  de- 
livery of  the  writ  {Thompson  y.  Van  Veehten,  5  Abb.  458 ;  and  see  FuDerJ. 
AUen,  lid,12;  16  How.  247).  A  chattel  mortgage,  not  JUed  until  after  the 
delivery  of  an  execution  to  the  sheriff,  is  void  as  against  the  latter,  attkoitgi 
filed  b^ore  a  levy  has  been  made  {Hale  v.  Sweet,  40  N.  Y.  95). 

h.  What  personal  property  may  be  levied  on,— All  the  per- 
sonal property  of  the  judgment  debtor,  except  such  as  is  exempt  by  spcoal 
provision  of  law  (see  post,  p.  456  b),  and  except  choses  in  action  (Bansam  v.  Miner, 

1  Code  Rep.  N.  8.  98),  growing  ti^ses,  fruit,  and  grass  (Bank  of  Lansingburg  t. 
Crary,  1  Barb.  542).  Si  the  property  liable  to  execution  is  included  trade 
fixtures  (10  Barb.  157,  596),  and  the  interest  of  the  judgment  debtor  in  goods 
pledged  (6  Hill,  485),  or  mortgaged  {HuU  v.  CarrUey,  17  K.  T.  202 ;  Saul  v. 
Kruger,  9  How.  569;  HaU  v.  Sampson,  19  How.  48).  But  after  the  debt 
secured  by  a  chattel  mortgage  has  become  due,  and  a  forfeiture  ha& 
occurred  by  reason  of  the  nonpayment,  the  title  of  the  mortgage  is  aheo- 
lute,  and  the  mortgagor  has  no  mterest  in  the  mortgaged  prop^ty,  which 
is  liable  to  be  sold  on  execution  against  him.  And  this,  notwithstandiDgthe 
property  is  suffered  to  remain  in  the  possession  of  the  mortffag or  after  forfeit- 
ure (ChampHn  v.  Johnson,  89  Barb.  606 ;  Farmer^s  B^'hof  Wa3^,  Co.  v.  Cowm, 

2  Eeyes,  217).  A  sheriff  levying  upon  the  interest  of  a  defendant  in  execa- 
tion,  upon  property  legally  held  by  a  third  party  in  virtue  of  an  existing  lien, 
cannot  remove  the  property  from  the  possession  of  such  third  party  {I^udons 
V.  Putnam,  1  Eeyes,  568 ;  and  see  Brovmell  v.  Camley,  8  Duer,  14 ;  Stirf  v. 
Hart,  1  N.  Y.  20 ;  Tift  v.  Barton,  4  Denio,  171 ;  Goulet  v.  Asseler,  22  N.  Y. 
225). 

i.  It  seems  that  a  mortgagee  of  chattels  may  maintain  an  action  for  the 
damage  to  his  reversionary  interest,  caused  by  a  sale  of  the  mortgaged  prop- 
erty in  parcels  under  an  execution  i^ainst  the  mortgagor  while  he  was  in  pos- 
session {Manning  v.  Monaghan,  28  W.  Y.  589). 

j.  Chattels  given  to  a  married  woman,  remaining  in  a  house  occupied  by 
the  husband  and  wife  together,  are  to  be  deemed  in  the  possession  of  the  wiie^ 
and  are  not  liable  to  execution  against  the  husband  {AUen  v.  Cotcan,  28  N. 
Y.  502). 

h.  Bills  or  other  evidences  of  debt  issued  by  any  moneyed  corporation,  or 
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by  the  goyernment  of  the  United  States,  and  circulated  as  money,  also  cur- 
rent gold  and  silver  coin,  may  be  seized,  but  not  be  sold  (10  Barb.  157, 596). 
On  an  execution  against  joint  property,  individual  property  cannot  be  taken 
(3  Hill,  204) ;  as^to  remedy  if  it  is,  see  FUro  v.  Betts^  2  Barb.  633,  On  an  ex- 
ecution against  one  of  two  partners,  the  sheriff  may  seize  the  entire  partner- 
ship effects,  and  sell  the  interest  therein  of  the  judgment  debtor  (24  Wend. 
889;  2  Hill,  47  ;  4  ib.  161 ;  3  Denio,  125  ;  4  Rob.  106  ;  13  Abb.  817),  and  the 
pnrchaser  becomes  a  tenant  in  common  with  the  other  partner,  subject  to  ^ 
accoonting  among  the  partners  on  a  dissolution  {Hergman  v.  Dettlebach^  11 
How.  47).  An  execution  on  a  judgment  otherwise  than  by  confession,  against 
the  general  partners  of  a  firm  in  which  there  are  special  partners,  binds  all  the 
partnership  property  ( Van  AUtyne  v.  CooJc^  25  N.  V.  489^.  If  on  an  execution 
against  one  partner  the  entire  property  is  sold  as  his,  it  is  an  abuse  of  the 
process,  which  renders  not  only  the  officers,  but  all  who  participate  in  it, 
liable  88  trespassers  ( F<aK/dfeZZ  V.  (7<wit,  2  Hill,  49;  WaUh  v.  Adams^  3  Denio, 
126 ;  Batet  v.  James,  3  Denio,  21 ;  Ford  v.  Williams,  13  N.  Y.  578 ;  Herring  y. 
Sbppock,  3  Duer,  21).  The  interest  of  a  special  partner  is  not  the  subject  of 
lc?y  and  sale  upon  execution  (Harris  v.  Murray,  28  N.  Y.  574). 

«.  Where  a  sheriff  receives  money  in  gold  or  silver,  in  payment  of  an  exe- 
cotion  in  his  hands  in  &vor  of  the  plaintiff,  he  cannot  make  a  direct  and  im- 
mediate application  and  payment  of  that  money  on  an  execution  in  his  hands 
against  the  same  jplsAntm  (Museott  v.  Woolworth,  14  How.  477  ;  see  Wheeler  v. 
Smith,  II  Barb.  846 ;  Betts  v.  Hoyt,  19  Barb.  412^. 

h.  The  property  of  a  married  woman  is  not  liable  to  levy  for  debt  of  hus- 
band (see  Burger  v.  White,  2  Bosw.  92 ;  Van  Etten  v.  Currier,  8  Keyes,  329 ; 
I/ftett  V.  Bobinson,  7  How.  105 ;  Van  Sickle  v.  Van  Sickle,  8  How.  265). 

c.  The  sheriff  can  levy  only  on  the  property  of  the  person  described  in  the 
execution.  On  an  execution  against  Freeman  Hildreth,  he  cannot  sell  the 
property  of  Truman  Hildreth  {Famham  v.  Hildreth,  82  Barb.  277). 

a.  Where  B.,  to  defraud  his  creditor,  falsely  held  out  that  certain  property 
in  his  posBession  belonged  to  M., — ^held  that  after  a  creditor  of  M.  had  levied 
upon  tne  property  as  H.*s.  B.  could  not  be  permitted  to  aUege  that  the  prop- 
erty belonged  to  him,  instead  of  M.  {Bigney  v.  Smith,  39  Barb.  888). 

f^  I«ev7,  lioiir  made  on  perional  property. — To  constitute  a 
valid  levy,  the  goods  must  be  in  view  of  the  sheriff,  and  subject  to  his  imme- 
diate disposition  and  control  (19  Wend.  495 ;  2  Hill,  666 ;  Barker  v.  Binninger^ 
14  N.  Y.  270 ;  and  see  9  Barb.  620 ;  16  ^^.  585  ;  29  N.  Y.  472 ;  31  N.  Y.  102). 
A  manual  taking  is  unnecessary  (EUas  v.  Farley,  2  Trans.  App.  116;  3 
Keyes,  898).  But  some  memorandum  of  the  levy  should  be  made  at  the  time 
(BondY.  WHlett,!  Keyes,  877).  The  execution  debtor  need  not  acquiesce 
(Artisan's  B'h  v.  Treadtcell,  34  Barb.  553).  Where  it  appeared  that  the 
sheriff  called  upon  the  defendant  in  the  execution,  at  his  place  of  business  and 
at  his  house,  and  informed  him  that  he  had  made  a  levy  upon  the  personal 
pro^rty  then  visible,  and  it  was  understood  between  the  defendant  and  the 
sheriff  that  this  should  be  considered  a  levy  upon  enough  property  real  and 
personal  to  satisfy  the  execution,  but  the  sheriff  made  no  inventory  or  other 
levy,  and  the  defendant  requested  him  not  to  remove  any  property  or  disturb 
his  £imily  by  any  further  levy,  and  promised  the  judgment  should  be  settled, 
—held  that  this  was  a  sufficient  levy  upon  the  personal  property  of  the  de- 
fendant, but  not  sufScient  to  hold  the  real  estate  (Mills  v.  Thursby,  11  How. 
121 ;  and  see  Watts  v.  Cleteland,  3  E.  D.  Smith,  558).  Leaving  the  ^oods  in 
the  poseeaeion  of  the  debtor,  at  the  risk  of  the  oflScer,  does  not  invalidate  the 
levy  (B(nid  v.  Willett,  1  Keyes,  377).  An  oflScer  is  not  restricted  as  to  the 
imount  of  property  he  shall  take,  nor  is  he  required  to  levy  upon  all  the 
property  at  the  same  time.  He  may,  therefore,  after  having  levied  upon  suf- 
ficient property  to  satisfy  the  execution,  levy  upon  other  property  at  a  dif- 
ferent time  and  sell  it  without  making  himself  liable  as  a  trespasser  (Denvrey 
V.  F(^,  22  Barb.  522).  Making  an  inventory  is  not  necessary  to  constitute  a 
valid  levy  (WatUT.  Cleveland,  8  E.  D.  Smith,  553).  Nor  need  the  property  be 
immediately  removed  (Woodworthv,  Woodvorth,  2  Barb.  343). 
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a.  Where  an  execution  debtor  agrees  with  a  deputy  sheriff,  that  on  tiie 
latter  relinquishing  specific  property  at  the  time  actually  levied  upon,  other 
property  ordered  by  the  debtor,  on  his  receiying  it,  shall  be  substitutdl  as 
the  subject  of  the  levy, — the  agreement  is  void  {pkelUm  y.  W^itereeU,  1  Dner, 
109).  Where  such  property  is  received  by  the  debtor  and  substituted  after 
the  return  day  of  the  execution,  the  sheriff  acquires  no  valid  lien  upon  it,  and 
a  subsequent  hanajide  mortgagee  of  it  will  acquire  a  title,  good  as  against  the 
sheriff  (ib,)  But  where  property  is  substituted  before  the  rttum  day  of  the 
execution  and  levied  upon,  the  levy  is  good,  although  the  previous  agree- 
ment for  substituting  it  is  void  (ib,) 

h.  A  sheriff  who  has  levied  on  goods  is  not  the  owner  thereof,  within  2  R. 
S.  281,  providing  for  claims  of  property  attached  by  a  constable  {Pierce  v. 
EingstoeU,  25  Barb.  681).  After  the  sheriff  has  levied  upon  goods  as  the 
property  of  the  defendant  in  the  execution  he  may,  on  discovermg  that  the 

Joods  levied  on  do  not  belong  to  the  defendant,  relinquish  the  levy  {Bkin  t. 
UaJOep,  28  How.  124 ;  The  People  v.  Ames,  86  N.  Y.  482). 
e.  A  sheriff  is  not  required  to  exercise  any  greater  diligence  in  taking  care 
of  property  in  his  custody,  than  a  bailee  for  hire  {Moore  v.  WesterteU^  21 5. 
Y.  103 ;  27  N.  Y.  284). 

d.  A  sheriff  levied  on  goods,  left  them  with  a  receiptor  who  claimed  to  be 
and  was  the  owner,  the  receiptor  not  delivering  the  goods,  the  sheriff  raed 
him  and  recovered  judraient  for  their  value.  £  an  action  by  the  plaintiff  in 
the  execution  against  the  sheriff  for  returning  the  execution  '*  no  goods,  ^— 
held  that  the  sheriff  was  estopped  from  setting  up  that  the  goods  levied  npon 
did  not  belong  to  the  execution  debtor  (The  People  v.  Beeaer,  25  N.  Y.  802). 
A  party  claiming  goods  levied  on  by  the  sheriff,  by  agreeing  that  they  Bhall 
be  forthcoming  at  the  time  of  sale,  does  not  forfeit  his  claim  {RtiMeU  v.  IFuf^^ 
87  N.  Y.  691 ;  and  see  K  T,  Car  Oil  Co.  v.  Richmond,  19  How.  506). 

e.  Effect  of  levy. — ^A  levy  on  sufficient  personal  property  is  not  fer 
%e  a  satisfaction  of  the  judgment  (4  E.  D.  Smith,  878). 

/.  liVroiigflil  levy. — The  sheriff  is  the  aeent  of  the  plaintiff  in  the  exe- 
cution, and  for  a  wrongful  levy,  not  only  the  sheriff  but  the  party  and  his 
attorney  or  surety,  are  liable  {ArmMtrong  v.  Ihiboie,  4  Eeyes,  291 ;  Ford  v.  Wi^ 
liams,  18  N.  Y.  578 ;  Herring  v.  Hoppock,  8  Duer,  21 ;  Wadddl  v.  Cooi,  2  Hill, 
49 ;  Walsh  v.  Adams,  8  Denio,  125 ;  Bates  v.  James,  id,  21 ;  Manning  t. 
Monaghan,  28  N.  Y.  589 ;  MiUspa/ugh  v.  Mitchsll,  8  Barb.  888). 

g.  Sale  of  penonal  property* — Within  a  reasonable  time  after  the 
levy,  the  sheriff  should  sell  the  goods  seized  (5  Cow.  890 ;  2  i^.  180 ;  4  Wheat 
503).  The  death  of  the  execution  debtor  after  the  levy  does  not  prevent  a 
sale  {Becker  v.  Becker,  47  Barb.  497  ;  Wood  v.  Moorhouse,  1  Lans.  405).  V» 
sheriff  must  give  six  days^  notice  of  sale,  by  fastening  up  written  or  printed 
notices  thereof  in  three  public  places  of  the  town  where  the  sale  is  to  be  had. 
The  omission  to  give  notice,  or  giving  an  insufficient  notice,  does  not  affect 
the  validity  of  any  sale  to  a  bona  fide  purchaser  without  notice  (44  Barb.  1891 
The  sale  must  be  by  auction,  between  the  hours  of  9  A.  M.  and  sunset  at  the 
place  where  the  goods  are  situate ;  a  sale  after  sunset  would  be  void  (C<jnmrid 
V.  Meyers,  14  Barb.  9).  The  property  must  be  present,  and  within  view  of 
those  attending  the  sale,  and  be  specially  desiniated  (4  Barb.  484),  and 
separated  {Stevens  y.  Eno,  10  Barb.  95),  and  must  be  sold  in  such  lots  as  are 
heist  calculated  to  bring  the  highest  price ;  and  real  and  personal  estate  most 
not  be  sold  together  (17  Johns.  115).  The  sale  may  be  postponed  (tft.  889; 
15  ib,  480,  n. ;  14  ib.  862;  21  Wend  169;  18  ib,  611 ;  2  Cow.  189,  189,  190). 
The  sheriff  or  his  deputy  cannot  be  purchasers,  but  a  turnkey  or  assistant 
jailor  may  (4  Wehd.  474) ;  and  so  may  the  plaintiff.  And  where  the  plaintifl 
becomes  the  purchaser  at  an  amount  sufficient  to  cover  his  judgment  that 
satisfies  his  judgment  {Weaver  v.  Toogood,  1  Barb.  288).  The  sheriff  may  de- 
liver the  goods  to  him  without  payment  (21  Wend.  169 ;  17  Jbhns.  883;  15 
ib,  480,  n, ;  and  see  12  Wend.  74).  Query,  if  the  court  will  compel  him  to  ^o 
so  ( Williams  v.  Smith,  6  Cal.  R.  91 ;  ar^  People  v.  Hays,  5  Cal  R.  66 ;  see 
post.  Sale  of  real  estate). 


§  291.]  ON  REAL  ESTATE.  451 

a.  Setting  aside  sale. — ^A  sale  may  be  set  aside  and  a  resale  ordered 
(18  Wend.  611 ;  14  Abb.  66  ;  9  How.  625).  Objections  to  the  regularity  of 
a  sale  under  an  execution  cannot  be  raised  by  strangers  {Smith  y.  McOowan,  3 
Barb.  405 ;  Kelsey  v.  DuTdap,  7  Cal.  R.  160 ;  NeiU(m  y.  Neihan,  5  Barb.  665) ; 
but  may  be  by  a  purchaser  at  such  sale  (DwighVs  case,  16  Abb.  260 ;  Ames  y. 
loehcood,  18  How.  666). 

h.  Some  mlseellaneous  points. — A  sheriff  haying  leyied  an  execu- 
tion upon  sufficient  property,  which  is  taken  from  his  possession  under  a  re- 
plevin  in  which  he  obtains  judgment,  it  is  his  duty  to  prosecute  the  sureties 
in  the  undertaking  of  the  plaintiff  in  repleyin  {Stoezey  y.  Lott,  21  N.  Y.  481). 

e.  The  leyy  on  personal  property  for  an  unpaid  tax  does  not  defeat  or  take 
precedence  of  a  prior  leyy  on  an  execution  (7  Abb.  12 ;  16  How.  247). 

d.  Onus  of  proof  in  action  of  repleyin  against  sheriff  for  goods  taken  on 
execution  (3  Barb.  110). 

e.  Action  for  remoying  goods  leyied  upon  (3  Barb.  618). 

/.  LieTjr  and  sale  of  real  estate. — The  mode  of  leyying  upon  real 
estate  is,  to  give  notice  of  sale  (6  Hill;  228 ;  11  How.  121).  The  notice  must 
be  adyertised  for  six  weeks  snccessiyely,  preyious  to  the  sale  (2  R.  8.  868). 
Salffl  in  Hamilton  County  (Laws  1860,  ch.  207 ;  Laws  1867,  ch.  162). 

g.  Where  the  notice  published  in  the  newspaper,  although  it  received  six 
separate  insertions,  once  in  each  week  for  six  successive  weeks,  was  first  pub- 
lished only  thirty-nine  dBjs  previous  to  the  day  of  sale,  it  was  held  that  the 
publication  was  sufficient  (21  N.  Y.  160).  The  provisions  as  to  notice  of  sale 
are  directory  only  (1  Lans.  406).  The  execution  creditor  is  not  liable  to  the 
printer  for  advertisements  ordered  by  the  sheriff  (3  Sand.  677). 

A.  What  cannot  be  sold. — The  sheriff  cannot  sell  on  execution  a 
mere  equitable  interest  (6  Hill,  625 ;  6  Barb.  116,  129 ;  10  Paige,  562 ;  2 
Barb.  Ch.  686 ;  3  Barb.  656  ;  16  N.  Y.  475  ;  3  Paige,  219 ;  81  Barb.  890 ;  9 
Abb.  358),  an  estate  at  will  or  by  sufferance,  or  an  interest  in  a  contract  to 
lease  or  purchase  (2  R  S.  722 ;  17  Barb.  394 ;  11  id.  498 ;  2  id.  206 ;  9  N.  Y. 
49),  land  out  of  the  state  (29  Barb.  68&)  on  a  judgment  for  a  debt  secured  by 
mortgage,  the  equity  of  redemption  oi  the  mortgage  cannot  be  sold  (6  Hill, 
15).  Where  part  of  the  judgment  debtor's  real  estate  has  been  conveyed  to  a 
Icnajide  purchaser,  and  enough  remains  to  satisfy  the  execution,  the  court 
will  direct  the  execution  to  to  leyied  on  what  remains  (22  How.  474).  As  to 
what  may  or  may  not  be  sold  see  4  Eeyes,  669 ;  62  Barb.  9. 

i.  At  the  time  and  place  designated  in  the  notice  of  sale,  the  sheriff  is  to 

J)roceed  to  sell  the  premises  at  public  auction,  to  the  highest  bidder ;  a  mere 
evybeuigno  satisfaction,  until  a  sale  is  made  (14  Wend.  260;  4  Hill,  619). 
The  sale  must  be  between  the  hour  of  9  A.  M.  and  sunset,  and  a  sale  after 
simset  would  be  void  (14  Barb.  9 ;  Woods  v.  Moorhouse,  1  Lans.  406).  If  the 
real  estate  offered  for  sale  consists  of  several  known  lots,  or  parcels,  such  lots, 
or  parcels,  most  be  separately  exposed  for  sale ;  this  is  directory  only  (1  Johns 
Cb.  508 ;  7  Abb.  188),  Disregarding  the  section  is  an  irregularity  only, 
and  is  waived  by  a  delay  in  objecting  to  the  sale  on  that  account  {id.) ;  it 
any  nerson  claiming  to  be  the  owner  of  any  portion  of  such  estate,  or  of 
such  lots,  tracts,  or  parcels,  or  either  of  them,  shall  require  such  portion  to 
he  exposed  for  sale  separately,  the  sheriff  must  expose  the  same  for  sale 
accordingly  (  see  6  Barb.  666). 

}.  Ko  more  of  any  real  estate  shall  be  exposed  for  sale  than  is  necessary  to 
satisfy  the  execution  (6  Wend,  622). 

i.  A  sale  of  a  decedent^s  real  estate  at  a  judicial  sale  does  not  conyert  it 
into  personality  (10  Abb.  400). 

U  If  the  advertisement  of  a  sale  be  upon  one  execution,  the  sheriff  cannot 
sell  under  that  and  another  execution  coming  subsequently  into  his  hands  (8 
Cow.  884;  17  Abb.  149). 

m.  Porehaser.— -One  defendant  in  a  judgment  may  become  the  purchaser 
at  a  sheriff's  sale  of  the  real  estate  of  his  codefendant  (5  Barb.  665).  The 
plaintiff^s  attorney  may  purchase  but  his  client  may  claim  the  benefit  of  the 
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bid  (4  Cow.  717),  or  ratify  the  bid  and  sue  the  attorney  for  the  amount  of 
the  proceeds  of  the  sale  (11  Johns.  464).  Where  the  attorney  bids  in  his  owa 
name  the  sheriff  may  sue  him  for  the  amount  of  his  bid  (21  Barb  17).  A 
creditor  purchasing  is  a  purchaser  for  value  (13  N.  Y.  509 ;  1  Lan.*.  406). 
The  purcnaser  buys  subject  to  prior  incumbrances  (1  Barb.  238).  If  the  pur- 
chaser refuses  to  pay  the  amount  of  his  bid  the  sheriff  may  resell  {lUtngteortk 
V.  Mittenburgher,  11  Mo.  R  80)  or  sue  for  the  amount  (21  Barb.  17;  siee  Sale 
of  personal  property,  ante,  p.  450  ff). 

a.  Title  of  purchaiier. — The  title  of  a  bona  fide  purchaser,  without 
notice,  will  not  be  affected  by  any  mere  irregularities  in  the  execution 
(1  Cow.  622 ;  4  Barb.  180 ;  4  Denio,  480 ;  8  Cal.  R.  130 ;  17  Abb.  187). 
Thus,  the  neglect  of  the  sheriff  to  levy  until  after  the  return-day  of  the  writ 
(13  Johns.  97;  18  iJ.  7),  or  to  levy  on  personal  property  (5  Barb.  565),  or 
the  omission  to  give  due  notice  of  the  sale,  or  the  taking  down  or  defacing  of 
the  notice,  or  omitting  to  file  the  certificate  of  sale  (5  Cow.  269),  will  not 
]>rejudice  the  title  of  a  purchaser  in  good  faith  without  notice.  The  presump- 
tion is  that  the  sheriff  has  complied  with  the  statute  in  the  matter  of  the  sale 
(31N.Y.  115). 

&  K  a  judgment  is  satisfied  before  sale,  even  a  'bona  fide  purchaser  derives 
no  title  firom  the  sale  (5  Barb.  565 ;  2  Hill,  566 ;  18  Johns.  441 ;  4  Wend.  474; 
12  Barb.  240 ;  14  N.  Y.  456). 

e.  Certificate  of  sale. — The  purchaser  is  entitled  to  a  certificate 
subscribed  by  the  sheriff,  containing  a  description  of  the  premises  sold,  the 
price  bid  for  each  lot,  the  consideration  money  paid^  and  the  time  when 
the  sale  will  become  absolute,  and  the  purchaser  be  entitled  to  a  qonyeyance 
(9  Cow.  185). 

d.  A  duplicate  of  this  certificate  should  be  filed  and  recorded  in  the  office 
of  the  clerk  of  the  county  in  which  the  sale  was  made,  within  ten  days  after 
the  sale  (Laws  1857,  ch.  60 ;  Laws  1868,  ch.  586). 

e.  The  sheriff^s  certificate  may  be  amended,  on  motion  to  the  court  (IS 
W^nd  29 ;  8  How.  79 ;  1  Cow.  430). 

/.  The  certificate  may  be  a  cloud  on  the  title  (18  N.  Y.  515 ;  8  How.  623). 
Certificate  as  evidence  of  proceedings  (4  Rob.  85). 

g.  Resale. — Li  some  cases  the  court,  on  application  of  the  plaintiff,  wiU 
set  aside  the  sale,  and  order  a  resale  of  the  property  (12  Wend.  258  ;  2 15. 260 ; 
7  Cow.  867  ;  1  How.  122 ;  7  id.  829 ;  18  id,  555  ;  17  N.  Y.  276 ;  4  Cow.  415; 
19  Wend.  90 ;  18  i<?.  611 ;  15  Abb.  259). 

A.  Leasehold* — So  much  of  title  fifth,  chapter  sixth,  part  third,  of  the 
revised  statutes,  as  relates  to  the  sale  and  redemption  of  real  estate,  which 
shall  be  sold  under  execution,  shall  be  applicable  to  the  sale  and  right  of  re- 
demption of  leasehold  property,  where  the  lessee,  or  assignee  of  the  lessee, 
shall  be  possessed  of  at  least  five  years'  unexpired  term  of  the  lease,  and  aleo 
of  any  buildings  that  may  be  erected  thereon  (Laws  1887,  p.  540 ;  see  20  Wend. 
416  ;  6  Hill,  149  ;  2  E.  D.  Smith,  474). 

i.  Redemption  by^Judfnnent  debtor. — Within  one  year  from  tbe 
sale  the  person  against  whom  the  execution  issued  and  whose  right  and  title 
were  sold,  or  his  heir  or  devisee  or  grantee,  may  redeem  the  property  sold  hy 
paying  to  the  purchaser,  his  personal  representatives,  or  asignees,  or  to  the  sher- 
iff, the  amount  bid  on  the  sale  with  mterest  at  ten  per  cent,  from  the  sale ; 
upon  which  payment  being  made,  the  sale  of  the  premises  so  redeemed,  and 
the  certificate  thereof,  shall  be  null  and  void  (2  R  8.  370,  871 ;  19  N.  Y.  870). 

j.  The  effect  of  the  redemption  by  a  judgment  debtor  is  to  restore  a  jun- 
ior judgment  to  its  lien  (18  N.  Y.  847 ;  see  5  Hill ,  228 ;  20  Wend.  60 ;  7  Cow. 
540 ;  7  Barb.  644). 

h,  Aequlrlng  title  of  purchaser. — ^After  the  expiration  of  such 
period  of  one  year  (meaning  365  days)  the  right  of  the  debtor,  or  his  grantee, 
heir,  or  devisee,  to  redeem  is  gone  (1  Wend.  46) ;  but  within  three  months 
thereafter,  any  creditor  of  the  person  against  whom  the  execution  was  issued 
(4  Hill,  542),  having  in  his  own  name,  or  as  assignee,  representative,  trustee, 
or  otherwise,  a  decree  in  chancery,  or  a  judgment  at  law  rendered  at  any  time 
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before  the  expiration  of  fifteen  months,  from  such  sale,  or  having  a  mortgage 
daly  recorded,  and  which  is  a  lien  on  the  premises  sold  (3  Cow.  85  ;  4  Hill, 
543;  6  Hill,  149 ;  20  Wend.  416 ;  1  Barb.  879 ;  5  Barb.  565 ;  17  Abb.  137),  may 
acquire  the  title  of  the  original  purchaser,  by  paying  the  sum  paid  on  the 
sale  of  the  premises  (1  How.  77),  with  seven  per  cent,  interest  from  the  time 
of  sale.  And  in  certain  cases  county  superintendents  and  overseers  of  the 
poor  may  redeem  (Laws  1862,  ch.  478).  All  the  provisions  of  the  revised 
Etatutea  extend  to  liens  by  mortgage  in  the  same  manner  as  they  extend  to 
liens  by  judgment  (Laws  1847,  p.  508).  The  fact  that  a  junior  jud^ent  cred- 
itor has  coUateral  security  for  his  judgment  does  not  take  away  his  right  to 
redeem  (7  Barb.  841).  The  redemption  may  be  made  at  any  time  before  the 
close  of  the  last  day  allowed  by  law  for  that  purpose ;  t»usiness  hours  are  not 
regarded  (i&.)  If  the  last  day  falls  on  Sunday,  Saturday  is  the  last  day  to 
redeem  (1  Wend.  42).  A  purchaser  is  not  bound  to  accept  the  amount  of  his  . 
bid  from  a  person  who  has  no  ri^ht  to  redeem ;  but  if  he  accepts  the  money,  V 
though  paia  by  a  stranger,  his  right  to  a  deed  is  gone  (15  Wend.  248 ;  see  7  f 
Paige,  167 ;  1  Barb.  879). 

0.  After  such  creditor  has  acquired  the  title  of  the  original  purchaser,  any 
other  creditor  (or  mortgagee,  see  po9t\  who  might  have  acquired  such  title 
in  the  same  way,  may  become  a  purchaser  from  the  first  creditor,  by  reim- 
bursing to  him  the  sum  paid  to  acquire  the  title,  together  with  seven  per 
cent  interest  from  the  time  of  such  payment,  and  paying  the  amount  due  on 
sach  judgment  or  decree,  if  such  judgment  or  decree  be  prior  to  the  judgment 
or  decree  of  the  second  creditor.  But  if  the  judgment  or  decree  of  the  first 
creditor,  at  the  time  of  his  acquiring  the  title  of  the  original  purchaser,  shall 
haTe  ceased  to  be  a  lien  as  against  the  second  creditor,  it  will  not  be 
neceasaiy  to  pay  the  amount  of  it  (4  Hill,  615,  589  ;  1  How.  77). 

1.  In  the  same  manner,  any  third  or  other  creditor,  who  might  according 
to  the  statute  acquire  the  title  of  the  original  purchaser,  may  become  a 
purchaser  thereof  from  the  second,  third,  or  any  other  creditor,  who  may 
liave  become  such  purchaser  from  any  other  creditor,  upon  the  same  terms 
and  conditions  as  tnose  last  above  specified. 

e:  If  the  original  purchaser  be  also  a  creditor  of  the  party  against  whom 
the  execation  issued,  and,  as  such,  might  by  law  acqmre  the  title  of  any 
purchaser,  he  may  avail  himself  of  his  decree  or  judgment,  in  the  same  manner 
and  on  the  same  terms  as  are  prescribed  by  the  s&tute,  to  acquire  the  title 
which  any  creditor  may  have  obtained. 

d.  The  party  under  whose  execution  any  real  estate  has  been  sold,  is  not 
authorized  to  acquire  the  title  of  the  original  purchaser,  or  of  any  creditor, 
to  the  premises  sold,  by  virtue  of  the  decree  or  judgment  on  which  such  ex- 
ecution issued ;  and  this,  though  no  part  of  the  proceeds  of  the  sale  were 
realized  upon  his  execution,  but  were  wholly  exhausted  by  other  and  prior 
executions,  under  which  the  property  was  sold  at  the  same  time  (4  Hill,  544). 

e.  A  senior  judgment  creditor  may  acquire  the  interest  of  the  purchaser  on 
a  sale  ^n  a  junior  judgment  (4  Denio,  137 ;  2  N.  Y.  484). 

/.  Where  the  creditor  sells,  and  becomes  the  purchaser  at  a  sum  exceeding 
the  amount  of  his  debt,  hie  judgment  is  satisfied,  and  the  lien  gone,  so  that 
he  cannot  afterwards  redeem  from  a  sale  under  an  older  judgment  (2  Wend. 
297;  5  HiU,  228 ;  see  4  Barb.  126 ;  1  Barb.  238 ;  17  Abb.  187). 

g.  All  redemptions  by  creditors  are  to  be  made  at  the  sheriff  ^s  ofilce  who 
made  the  sale,  and  the  sheiifif  is  to  attend  at  his  office  during  the  last  day  for 
making  redemption,  and  during  the  time  thereafter  for  which  redemption 
may  be  made,  for  the  purpose  of  making  redemption ;  but  in  his  absence  the 
redemption  may  be  made  d^  the  under-sheriff  or  a  deputy ;  and  notice  of  the 
redemption  must  be  forthwith  filed  by  the  sherifif  with  tiie  county  clerk  (see 
15  N.  T.  528 ;  28  Barb.  268 ;  4  Denio,  480). 

K  The  notice  of  redemption  is  to  contain : 

1.  The  title  of  the  cause ;  or,  if  a  mortgage,  the  parties  to  the  mortgage. 

2.  The  amount  of  the  judgment,  decree,  or  mortgage. 
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3.  The  assignee,  repiesentatiye,  or  trustee  thereof,  if  any. 

4.  The  amount  paid  to  redeem. 

5.  The  time  when  snch  redemption  was  made. 

6.  The  sum  claimed  to  be  due  on  such  judgment,  decree,  or  mortgage,  &t 
the  time  of  such  redemption. 

a.  Any  creditor  haymg  a  right  to  redeem,  may  redeem  within  twenty-foor 
hours  after  any  preceding  red^nption,  and  no  deed  on  any  sale  or  redemp- 
tion is  to  be  executed  until  after  the  lapse  of  twenty-four  hoars  after  the  last 
redemption. 

b.  Certificates  of  redemption  are  to  be  made  and  deliyered  to  the  creditor 
redeeming,  which  certificates,  when  proved  and  acknowledged,  are  to  have  the 
effect  of  deeds.  Tho  fee  for  making  such  certificates  is  the  same  as  for  making 
a  certificate  of  sale. 

c.  The  time  to  redeem  may  be  extended  by  agreement  among  the  parties 
interested  (4  N.  Y.  654). 

d.  Requisites  to  acquire  the  title  of  purchaser.— To  entitle 
any  creditor  to  acquire  the  title  of  the  original  purchaser,  or  to  become  i 
purchaser  from  any  other  creditor,  he  must  present  to  and  leave  with  soeh 
purchaser  or  creditor,  or  the  sheriff,  the  following  evidence  of  his  right  (S  R  S. 
378) :  (1)  A  copy  of  the  docket  of  the  pudgment  or  decree  under  which  he 
claiins  the  right  to  purchase  (10  Wena.  87;  20  id.  555),  duly  certified  by  the 
clerk  of  the  court,  or  of  the  county  in  which  the  same  is  docketed  (4  Denio, 
145 ;  8  Barb.  301).  (3)  A  true  copy  of  all  the  assignments  of  such  jadgooent 
or  decree,  which  are  necessary  to  establish  his  claim,  verified  by  his  amdarit 
or  \jy  the  afldavit  of  some  witness  to  such  assignments  (10  Barb.  W;  ^ 
Denio,  187 ;  27  Barb.  55).  The  assignment  must  be  filed  (4  Denio,  145).  9) 
An  afSdavit  by  such  creditor,  or  by  his  attorney  or  agent,  of  the  true  smn  doe 
on  such  judgment  or  decree,  at  the  time  of  clamiing  sudi  right  to  purdias 
(18  Wend.  598;  7  Barb.  841.  An  afldavit  to  redeem,  stating  the  sum  doe^ci 
daimed  by  this  depanent^'^^  was  held  not  sufScient.  The  sum  due  must  be  stated 
positivelv  (20  N.  T.  854).  And  a  false  statement  of  the  amount  due,  altho# 
unintentional,  defeats  the  right  to  redeem  (25  N.  Y.  619).  An  agent  may  make 
the  afildavit,  but  he  must  swear  that  he  is  agent  (4  Denio,  258) ;  as  to  there 
quisites  of  the  afi^davlt  and  assignment  (see  10  Barb.  167 ;  4  Denio,  137).  The 
clerk^s  certificate  authenticating  a  copy  of  the  docket  of  the  judgment  need 
not  be  under  seal,  nor  state  that  it  has  been  compared  with  the  oiiginal  (i 
Denio,  145). 

e.  A  creditor  need  not  wait  till  the  expiration  of  a  year  from  the  sale,  b^ 
fore  fiimbhing  the  evidence  of  his  right  to  redeem  (2  Hill,  51).  And  bis  ai- 
davit  of  the  amount  due  on  his  jud^ent,  though  made  ^ye  days  before  pre- 
senting the  papers,  is  sufiScient  (4  Hill,  608).  The  requirements  of  the  statute, 
as  to  me  evidence  to  be  produced  by  the  creditor,  must  be  strictly  complied 
with  (20  Wend.  555;  19  ib,  87;  18  ib.  59,  8;  1  How.  75  ;  7  Paige,  168;  37 
Barb.  55 ;  4  Denio,  145). 

/.  The  payment  required  to  be  made  in  order  to  acquire  the  title  of  the 
original  purchaser,  or  to  become  a  purchaser  from  any  creditor,  may  be  made 
to  such  purchaser  or  creditor,  his  representative^  or  assigis,  or  to  the  sheri? 
for  the  use  of  the  purchaser  or  creditor,  or,  if  the  sheriff  be  dead  or  removed 
from  ofilce,  to  the  under-sheriff  or  clerk  of  the  county.  But  not  to  the  comity 
clerk  without  a  special  deputation  for  that  purpose  (15  N.  Y.  528 ;  23  Baib. 
278).  In  redeemmg  firom  a  redeeming  creditor  the  money  must  not  be  paid 
to  the  original  pmxshaser  (20  Wend.  602).  The  fnll  sum  required  mnst  be 
paid,  or  the  redemption  will  be  void  (7  Cow.  540;  4  Hill,  618 ;  20  Wend. 
602).  Error  of  thirty  cents  disregarded  (9  Barb.  17) ;  payment  in  corrcnt 
bank  bills,  and  received  without  obiection,  sufficient  (to.)  The  party  pac- 
ing the  money  may  immediately  notify  the  sheriff  not  to  pay  it  over  (16  N.  I. 
568).  Where  the  money  to  redeem  is  paid  to  the  deputy-sheriff,  an  action  to 
recover  it  should  be  against  the  sheriff,  not  the  depn^  (8  Barb^  475). 

g,  nioitfl^afpee  acquiring  title  of  parcliaser.— To  entitle  a  creditor 
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by  mortgage,  his  asBiffnee  or  representative,  to  acquire  the  title  of  the  original 
purchaser,  or  to  be  sabstitated  as  a  purchaser  for  any  other  creditor,  he  must 
peeent  to  and  leave  with  sach  purchaser  or  creditor,  or  the  &heri£E^  the  follow- 
ing evidences  of  his  title : 

1.  A  copy  of  the  mortgage  under  which  he  claims  the  right  to  purchase, 
duly  certified  by  the  derk  of  the  county  where  it  is  registered  or  recorded 
(2  HUl,  51). 

3.  If  the  mortgage  has  been  assigned,  a  copy  of  the  assignment  or  assign- 
ments,  verified  by  his  affidavit,  or  the  affidavit  of  some  witness  to  sach  assign- 
ment 

8.  An  affidavit  by  such  mortgage  creditor,  his  assignee  or  representative, 
or  by  his  attorney  or  agent,  statmg  the  true  sum  due  or  to  become  due  on  such 
nu)rtgage,  at  the  time  of  claiming  such  right  to  purchase,  over  and  above 
ill  payments. 

a.  Where  an  executor  or  administrator  applies  to  be  substituted  as  a  pur- 
chaaer,  a  copy  of  the  letters  testamentary,  or  of  administration,  must  also  be 
fhraished. 

h  Where  a  creditor  by  mortgage  became  also  the  purchaser  under  a  senior 
judgment,  and  within  the  proper  time  furnished  the*  sheriff  the  requisite  evi- 
dence of  his  right  to  redeem,  it  was  held  that  a  junior  creditor,  in  order  to 
entitle  him  to  the  sheriff  ^s  deed,  must  pay  not  only  the  sum  bid,  with  interest, 
bat  the  mortage  also  (2  HiU,  51 ;  8  Barb.  70). 

c  SherllPs  deed. — ^The  right  and  title  of  the  person  against  whom  the 
execution  was  issued,  are  not  divested  by  the  sale  of  the  real  estate  until  the 
expiration  of  fifteen  months  from  the  time  of  such  sale  (1  Cow.  501 ;  8  Johns. 
590;  2  R  &  873) ;  nor  until  the  sale  has  been  consummated  by  the  execution 
and  delivery  by  the  sheriff  of  a  deed  to  the  purchaser  (12  Johns.  78 ;  17  Barb. 
157;  18  How.  10).  Until  the  expiration  of  one  year  from  the  sale,  the  de- 
fendant in  the  execution  is  entitled  to  the  possession  of  the  property  and  to 
the  rents  and  profits  (2  Wend  507  ;  4  Barb.  150 ;  8  id.  518).  The  deed  when 
executed  rehites  back  to  the  time  of  sale  (18  How.  10 ;  15  Johns.  809 ;  8  Cow. 
75 ;  1  Baib.  512 ;  40  N.  Y.  287). 

d.  The  deed  must  describe  the  property  with  reasonable  certainty  (11  Johns. 
365 ;  18  t».  587 ;  10  i&.  881 ;  10  N.  Y.  509) ;  may  be  executed  by  the  deputy 
m  the  name  of  the  sheriff^  during  the  continuance  of  the  latter  in  office  (7  Cow. 
739 ;  8  01  89 ;  9  i&.  288).  In  case  of  the  death  or  removal  of  the  sheriff,  it  may 
be  executed  by  the  under-sheriff  (10  Wend.  562). 

e.  If  the  person  entitled  to  such  conveyance  die  before  its  delivery,  it  must 
be  executed  to  his  executor  or  administrator,  subject  to  the  dower  of  his 
widow,  if  any;  may  be  sold  for  payment  of  his  debts  by  order  of  the  sur- 
rogate. 

/.  Compelling  delivery  of  deed. — ^If  the  sheriff  refuses  to  exe- 
cute tlie  deed,  the  remedy  is  a  mandamus ;  and  this  is  the  proper  mode  of 
bringing  up  the  question  as  to  the  right  of  redemption,  where  it  is  in  dispute 
(7  C^w.  540 ;  4  Denio,  187).  Semlde,  the  court  wfll  not  compel  a  sheriff  to  de- 
liver a  deed  to  a  purchaser  who  has  not  paid  and  refuses  to  pay  the  amount 
of  his  hid  on  the  ground  that  he  is  the  olaest  judgment  creditor  to  an  amount 
exceeding  hia  bid  (WiUiams  v.  Smith,  6  Cal.  R  918;  The  People  v.  Hays,  5 
Cal  R  66) ;  nor  will  the  court  compel  the  sheriff  to  convey  to  one  who  claims 
as  assignee,  until  the  assignment  under  which  the  party  claims  has  been  ffied 
(4I>e5o,145). 

^.  The  sheriff's  deed  may  be  set  aside  for  fraud  (20  Johns.  51 ;  1  Wend. 
56 ;  7  iJ.  468 ;  1  Cow.  481) ;  or  reformed  (21  N.  Y.  200) ;  but  after  the  sheriff 
bas  delivered  the  deed  he  has  no  right,  without  an  order  of  the  court,  to  alter 
it  (18  Barb.  260 ;  17  K  Y.  621). 

A.  The  purchaser  has  no  right  to  enter  on  the  premises,  unless  they  are 
vacant.  In  order  to  obtain  actual  possession,  he  must  resort  to  his  action  of 
ejectment  (18  Johns.  840 ;  2  Wend.  507).  Or  proceed  under  the  act  to  obtain 
posBession  of  real  property  (2  R  8.  513). 


456  PROPERTY  EXEMPT  [§  291. 

a.  Recording  the  sherifT^d  deed  is  not  notice  thereof  to  a  party  who  con- 
tracted with  the  judgment  debtor  to  purchaee  the  land  and  entered  into  posees- 
sion  prior  to  the  recovery  of  the  judgment  (18  N.  Y.  181). 

h.  Exempt  property^. — The  Allowing  property,  when  owned  by  any 
person  being  a  householder  (2  R.  S.  867 ;  19  Wend.  475),  and  such  articles 
thereof  as  are  removable,  are  exempt,  while  the  family  of  such  person,  or  any 
of  them,  may  be  removing  fix)m  one  place  of  residence  to  another.  1.  AH  spin- 
ning-wheels, weaving-looms,  and  stoves  put  up  or  kept  for  use  in  any  dwelhng- 
house.  2.  The  family  bible,  family  pictures,  and  school-books  used  by  or  in  toe 
family  of  such  person,  and  books  not  exceeding  in  value  fifty  dollars,  whicli 
are  kept  and  used  as  part  of  the  family  library.  8.  A  seat  or  pew  occupied  by 
such  person  or  his  family,  in  any  house  or  place  of  public  worship.  4.  AH  sheep 
to  the  number  of  ten,  with  their  fleeces,  and  the  yam  or  cloth  manu&ctnrea 
&om  the  same  (11  Wend.  54 ,  21  ib.  68),  one  cow,  two  swine,  the  necesBur 
food  for  them  (Lalors  Sup.  87) ;  all  nectary  pork,  beef^  fish,  flour,  and  ve^ 
tables  (25  Wend.  870 ;  8haw  v.  DavUy  55  Barb.)  actually  provided  for  hmj 
use,  and  necessary  food  for  the  use  of  the  familv  for  60  dkys.  5.  All  neceeeary 
wearing  apparel  (88  Barb.  626),  beds,  bedsteaos  and  bedding,  for  such  person 
and  his  family,  arms  and  accoutrements  required  by  law  to  be  kept  by  snch 
person  (and  see  Laws  1856,  p.  996) ;  necessary  cooking  utensils,  one  table,  six 
chairs,  six  knives  and  forks,  six  plates,  six  tea-cups  and  saucers,  one  sogtr- 
dish,  one  milk-pot,  one  tea-pot,  and  six  spoons,  one  crane  and  its  appendages, 
one  pair  of  andirons,  and  a  shovel  and  tongs.  The  tools  and  implements  of 
-any  mechanic  necessary  to  the  carrying  on  of  his  trade,  not  exceeding  twenty- 
flve  dollars  in  value. 

e.  The  exemption  law  of  1842,  ch.  15,  as  amended  by  Laws  1859,  ch.  184, 
1860,  ch.  152,  Laws  1866,  p.  1686,  exempts,  in  addition  to  the  articles  enmne 
rated  above,  household  furniture,  working  tools,  and  team,  profearional  instn- 
ments,  furniture,  and  library  owned  by  any  householder,  or  one  having  i 
family  for  which  he  provides,  not  exceeding  the  value  of  $250 ;  and,  in  addi- 
tion, the  necessary  food  for  said  team  for  not  exceeding  ninety  days,  and  a 
sewing  machine;  but  the  exemption  is  not  to  extend  to  an  execution  on  a 
demand  for  purchase-money  of  exempt  property. 

d.  The  following  property  is  exempt :  The  professional  books  neoeasaiy 
to  a  professional  man  who  supports  a  family.  The  surgical  instruments  of  a 
physician  (2  Abb.  466).    A  watch,  a  clock  (17  How.  80).    A  milch  cow  in 

S^ssession  of  a  widow  living  with  and  providing  for  her  infant  children  (39 
arb.  596).  Oats  for  the  team  and  tow-line  for  the  boat  of  a  boatman  (15  Abb. 
6 ;  but  see  5  Denio,  119) ;  the  horse  and  the  buggy  wagon  of  a  conntiy  physi- 
cian (5  How.  288;  29  Barb.  888;  8  How.  75),  horse,  cart  and  harness  of  a 
public  cartman  (1  Duer,  606;  11  N.  T.  Leg.  Obs.  250),  the  wagon  of  a  mason 
(32  Barb.  290 ;  contra,  6  How.  18).  Shares  in  a  buildiing  society  to  the  vs^oe 
of  $600  (Laws  1851,  ch.  122).  Burial-plot  not  exceeding  one-fourth  of  an 
«cre,  and  recorded  (Laws  1847,  p.  91). 

e.  Homestead  to  the  value  or  (1,000,  subject  to  certain  conditions  pre- 
scribed by  the  law  granting  the  exemption  (Laws  1850,  p.  499).  This  exemp- 
tion is  not  an  iflcumbrance,  or  lien  on  the  premises  (RohiiiMm  v.  TFt/ty,  19 
Barb.  157).  This  statute  is  founded  on  a  pubhc  policy,  which  forbids  refusing 
efiect  to  the  exemption  against  an  execution  in  aebt,  although  the  defendant 
had  obtained  credit  upon'  contracting  such  debt ;  by  falsely  representing  that 
the  premises  were  subject  to  sale  on  execution.  Otherwise  as  against  ui 
execution  upon  a  judgment  recovered  for  fraud  (15  N.  Y.  489).  This 
right  of  exemption  cannot  be  conveyed  to  another  (26  Barb.  874 ;  86  Barb. 
571).  The  statute  does  not  exempt  the  property  from  being  bound  by  the 
judgment,  but  only  from  sale  on  execution.  The  exemption  ma^  be  waived. 
A  judgment  has  priori^  over  a  subse(^uent  mortgage  of  the  premises  (36  Barb. 
671).  A  house  is  not  a  homestead  until  or  unless  it  is  the  actual  residence  of 
the  iudffment  debtor  and  his  family  (7  Cal.  R.  245 ;  BMm  v.  Pinney,  6  id.  234). 

J,  The  homestead  exemption  act  does  not  contemplate  the  exemption  of  t 
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JuMoeBtead  from  aale  on  execution  iflfliied  upon  a  jadgment  for  a  cause  of  action 
floondiiig  in  tortj  nor  on  an  execution  issued  in  such  action  on  a  judgment  for 
tfae  defendant  for  costs  (30  Barb.  896).  An  action  for  a  breach  of  promise  of 
maniage  is  not  a  debt  recoyerable  out  of  defendant's  premises  under  the 
homestead  exemption  act  (8  How.  538).  The  act  applies  only  to  debts  contracted 
after  the  passage  of  that  law  (8  How.  627). 

a.  Property  otherwise  exempt  is  not  luble  to  execution  because  new  (15 
Abb.  6).  Proi>erty  exempt  in  tiie  lifetime  of  the  judgment  debtor,  continues 
exempt  after  his  death  for  the  benefit  of  his  widow  (47  Barb.  407). 

K  Prima  faeie^  all  the  property  of  a  judgment  debtor  is  liable  to  levy  and 
sale  upon  execution ;  if  he  would  claim  any  exemption,  he  must  bring  himself 
within  some  statute  by  proper  proof  (32  Barb.  290).  The  exemption  laws  are 
enticed  to  a  liberal  construction  (25  Wend.  870 ;  84  Barb.  865 ;  14  Barb.  457 ; 
4  Trans.  Ai>p.  502 ;  87  N.  Y.  850;  19  Wend.  476 ;  ooni/ra,  6  Denio,  119).  The 
party  claiming  exemption  must  show  affirmatiyely  the  facts  which  entitle  him 
to  exemption  (14  Johns.  434 ;  14  Barb.  456 ;  Lalor^s  Supp.  to  Hill  and  Denio, 
S84;and8ee6B.&A.128;  2D.  &B.  241;  IB.  &  Or.  179;  2  D.  &R258). 
Aod  whether  a  particular  article  is  necessary  is  a  question  of  fact  (1  Denio, 
462).  What  is  necessary  furniture,  is  to  be  determined  relatiyely,  by  reference 
to  tiie  circumstances  of  the  case.  The  debtor  may  retain  articles  which  he 
has  had  in  common  use  in  his  family,  and  which  were  reasonable  and  proper 
for  him  and  them,  in  their  station  of  life  (1  Sand.  724 ;  and  see  84  Barb.  864). 

^  Nonresidencc. — The  exemption  laws  extend  to  nonresidents  (2  0ode 
Bep.  71). 

i  Wages  of  domestics. — ^The  act  to  extend  the  exemption  of  house- 
hold furniture,  Ac,  passed  April  11, 1842,  does  not  apply  to  a  judgment  ^^  for 
•a  demand  accruing  for  work  and  labor  performed  in  a  family  as  a  domestic  " 
^WBl858,  ch.  107). 

«.  Tool* — What  is  a  tool  within  the  exemption  laws  (see  84  Barb.  866). 
Athreahing-machine  is  not  (i(2.),  nor  is  a  printing-press  (18  Mass.  82),  nor  are 
printing  t:me  and  forms  (10  Pick.  423),  nor  a  machine  for  spinning  cloth, 
•called  a  ^ Billy  and  Jenny''  (2  Verm.  404),  nor  a  mill  saw  (1  FaiiX  135). 
Uniting  in  one  judgment  a  claim  for  the  purchase-money  of  tools,  &c.,  with 
a  claim  for  another  cause  of  action,  is  a  waiver  of  the  right  to  levy  on  such 
toob  (86  Barb.  9 ;  but  see  25  How.  163). 

/.  Team.— What  is  an  exempt  team  (81  N.  Y.  648 ;  28  Barb.  240 ;  32  Barb. 
390 ;  27  Barb.  505 ;  25  Barb.  52 ;  29  Barb.  889 ;  5  How.  288 ;  4  Trans.  App. 
502;87N.Y.  850). 

9.  Demand  for  purehase-money* — ^Property  exempt  prior  to  the 
law  of  1842,  is  not  liable  on  an  execution  on  a  demand  for  the  purchase-money 
of  articles  exempted  by  the  law  of  1842  (9  Barb.  676 ;  6  How.  425 ;  and  see 
14  How.  620).  An  execution  issued  on  a  judgment  recovered  in  an  action  to  re- 
coyer  damages  for  taking  and  converting  personal  property,  is  not  an  execu- 
tion issued  on  a  demand  for  the  purchase-money  of  such  property,  so  as  to 
make  sach  properly  liable  to  be  seized,  and  within  the  proviso  of  the  first  sec- 
tion in  the  exemption  law  (15  Barb.  568).  A  surety  on  a  note  given  for  the 
porchase-price  or  a  horse,  is  entitled  to  the  usual  exemption  under  an  execu- 
tion issued  upon  a  judgment  recovered  on  the  note  (10  Barb.  91). 

^  Waiving  exemptions. — ^The  exemption  of  property  from  execution 
is  a  perwnal  privilege,  of  which  the  owner  alone  can  take  advantage  (1  Cow. 
114 ;  16  Wend.  562 ;  5  Abb.  K.  S.  258 ;  52  Barb.  188) ;  and  he  may  waive  the 
exemption  (9  How.  547 ;  see  22  Barb.  656 ;  10  How.  276 ;  28  Penn.  (2  Harris)  R 
98;  14  Barb.  9;  81  Barb.  169;  22  N.  Y.  249;  86  Barb.  571);  probably  he 
waives  it  by  mortgaging  such  exempt  property  (6  Duer,  501). 

i  Reeoirering  exempt  property^. — A  claim  to  recover  the  proceeds 
of  exempt  property,  wrongfully  seized  and  sold  upon  execution,  is  converted 
into  a  debt,  by  a  recovery  of  judgment  for  the  value  (21  Barb.  425).  A  de- 
iendant  whose  exempt  property  is  seized  upon  execution,  may  proceed  under 
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the  provisions  for  claim  and  deUyery  (id,)  Pleadings  in  each  an  action,  see  64 
Barb.  411. 

a.  Who  is  a  householder.— (14  Barb.  456;  11  N.  Y.  Leg.  Oba.248; 
14  How.  436 ;  18  Johns.  400). 

h.  The  fact  of  a  person  being  a  householder  cannot  be  proved  by  reputa- 
tion (8  How.  75). 

c.  A  defendant  and  his  daughter,  who  live  together,  the  wife  and  mother 
being  dead,  are  a  faniily  (14  How.  521). 

d.  SatisffcusUon  of  Judgment. — Acknowledgment  of  satisfaction  may 
be  made  by  the  attorney  on  record  of  the  party  in  wnose  &Yor  the  jndgmeat 
was  obtained,  within  two  years  after  filing  the  judgment  record  (2  R.  8. 286). 
The  attorney  has  authority  only  to  satisfy  on  payment  in  full  (Lmu  y.  Wcoi- 
ruffy  15  How.  580;  Beers  v.  Hendrickeon^  6  Rob.  58).  One  of  seyeral  jtidg- 
ment  creditors  may  satisfy  a  judgment  {The  People  y.  Keyeer^  17  Abh  21^. 
To  extinguish  the  judgment,  satisfaction  must  be  actually  entered  on  the 
record  (7  Wend.  85). 

e.  If,  after  judgment  has  been  satisfied,  the  plaintiff  refuse  to  acknowlectoe 
satisfaction,  the  court  will  compel  him  to  do  so  at  his  own  expense  and  pay  the 
costs  of  the  motion  (20  Johns.  204 ;  6  i<2.  182 ;  2  Oaines'  R  256 ;  3  id.  165),  or 
they  will  grant  a  stay  of  execution  (16  Johns.  4;  Ibid.  805). 

/.  One  Iraudulentiy  keepinff  a  satisfied  judgment  on  foot,  and  who  threat- 
ens to  use  it  to  the  prejudice  of  other  judgment  creditors,  may  be  compeDed 
to  satisfy  the  judgment  of  record  {Shaw  y.  Lwight^  16  Barb.  586). 

g.  The  court  "SmU  also  direct  satisfaction  to  be  entered  in  the  case  of  sei^iff 
of  judgment,  on  payment  of  the  balance  to  the  party  in  whose  favor,  after  set- 
o£E;  itis  found  (1  Cow.  208 ;  1  M.  &  8.'  606;  1  D.  &  R  201). 

h.  Where  there  are  two  suits  for  the  same  cause,  both  of  which  proceed  to 
judgment  and  execution,  a  satisfaction  of  either  judgment  is  a  discharge  of 
the  other  (0  Johns.  221 ;  4ii.  460).  But  where  an  action  is  brought  upon  a 
judgment,  and  judgment  is  recoYcred  thereon,  it  is  no  satisfiaction  of  the  oiig- 
mal  judgment,  both  being  debts  of  equal  degree  (1  Cow.  178). 

t.  If  satisfaction  has  &en  fraudulentiy  entered,  the  court  will  order  it  to 
be  vacated  (2  Johns.  Cas.  121,  258 ;  1  Johns.  520 ;  15  i(2.  405 ;  6  Abb.  N.  & 
448;  4  Rob.  680). 

j.  If  the  amount  of  the  judgment  be  collected  under  the  execution,  and 
the  writ  is  returned  *'  sati^fied,^^  it  is  not  necessary  to  procure  an  acknowledg- 
ment of  satisfaction  (2  R  8. 286). 

h.  Satisfaction  of  judgment  on  its  being  vacated  or  reversed  (Laws  1844, 
p.  01),  by  acceptance  of  bond  and  mortgage  (see  4  Barb.  864),  satisfaction 
otherwise  (see  18  How.  16 ;  and  see  Laws  1860,  ch.  6). 

Z.  As  to  discharging  of  record  under  the  statute  "  for  the  relief  of  part- 
ners and  joint  debtors"  (Laws  1845,  ch.  848);  a  judgment  against  one  of 
several  joint  debtors,  see  Faulkner  v.  Suydam^  7  Rob.  614. 

m.  getting  off  JudymenU. — A  set-off  of  one  judgment  against  another 
may  be  obtained  either,  (1)  by  an  action  Instituted  for  the  purpose,  or  (2)  by  a 
motion  to  the  court  in  which  the  judgments  or  either  of  them  were  or  was  ren- 
dered. A  set-off  may  be  obtamed  by  an  action  in  many  cases  in  which  it 
cannot  be  obtained  on  a  motion,  and  much  of  the  apparent  confusion  in  the 
decisions  on  motions  to  set-off  judgments  arises  from  not  keeping  in  mind  the 
fact  that  the  refusal  to  allow  the  set-off  is  &equentiy  based  on  the  ground  that 
relief  cannot  be  had  on  motion  {Pwrehaee  v.  BeUaws,  16  Abb.  108). 

n.  An  action  may  be  maintained  to  enforce  a  set-off  of  judgments  although 
a  remedy  exists  by  motion,  but  the  courts  will  discourage  sudi  actions  {Orid- 
ley  V.  Garriiony  4  Paige,  647 ;  Aindie  v.  Boyntan,  2  Barb.  258).  The  fact  of  a 
motion  to  set-off  having  been  denied  is  not  a  bar  to  such  an  action  {PignM 
V.  Geer,  10  Abb.  264 ;  1  Rob.  626). 

0.  In  an  action  to  set  off  judgments,  the  statute  of  set-ofis  controls,  and  the 
right  of  set-off  is  paramount  to  the  attorney's  lien  {Eoberts  v.  Carter y  88  N.  T. 
107 ;  Be  Figaniere  v.  Younffy  2  Rob.  671). 

p.  To  warrant  a  set-off  in  any  case,  each  party  must  have  a  judgment  (€ 


§  291.]  SATISFACTION  OF  JUDGMENT.  i59 

Cow.  598;  10  Wend.  615;  5  Barb.  105;  and  see  8  E.  D.  Smith,  66 ;  11  Barb. 
481;  4  Sand.  696;  1  Johns.  Gas.  102;  14  Johns.  63;  Sid,  357;  1  id,  144;  4 
Bin,  559;  5  id,  568 ;  7  »^.  186 ;  3  Wend.  381 ;  8  Cow.  126 ;  3  w?.  853 ;  7  id, 
m,  480 ;  10  Paige,  370). 

a,  A  judgment  m  an  action  at  law  maybe  set  off  against  a  judgment  in  a 
foredoBure  action  {Holdm  v.  QUbert^  7  How.  208). 

I.  Set-off  not  osuaUy  allowed  to  prcgudice  of  attorney's  lien  (Airuilie  v. 
BofffUon,  2  Barb.  268 ;  Oridley  v.  Garrison,  4  Paige,  647 ;  JSly  v.  Cooh,  9  Abb. 
866),  but  an  attorney's  lien  is  no  bar  to  an  action  to  obtain  a  set  off  (Brooks  y, 
Eaifmly  15  Abb.  842 ;  and  see  Noason  y.  Gregory,  5  How.  839) ;  attorney's  lien 
for  costs  in  note  to  §  803,|mi«^. 

€,  Where  the  judgments  to  be  set  off  are  in  different  courts,  the  motion 
dkoold  be  made  in  the  court  in  which  the  judgment  against  the  moving  party 
WM  rendered  (Oooie  y.  Smith,  7  Hill,  168 ;  2ios$  y.  Si3c9^  11  Barb.  480). 

d.  A  motion  to  set  off  judgments  obtained  in  a  justice's  court,  transcripts 
of  one  or  both  of  which  haye  been  filed  with  the  county  clerk,  should  be 
made  in  the  county  court  (Rm  y.  Sieks,  11  Barb.  481). 

e.  On  a  motion  to  set-off  judgments,  the  papers  should  be  entitled  in  both 
actions  (AlwU  y.  Davisan,  2  How.  44). 

/.  Motions  to  set-off  are  addressed  to  the  discretion  of  the  court,  and  will 
be  allowed,  to  preyent  injustice  {Bdher  y.  Hoag,  6  How.  201 ;  Purchase  y.  Bel- 
hM,  16  Abb.  105). 

p^.  As  to  setting  off  costs  against  recoyery,  where  one  party  recoyers  and 
the  other  is  entitled  to  costs,  see  §  370,  post. 

k  To  depriye  a  party  of  his  right  to  set  of^  the  assignment  must  be  lona 
Jide  (Butler  y.  Mies,  26  How.  61). 

i  Where  plaintiff  purchased  a  judgment  aeainst  his  creditors,  and  actually 
paid  for  it,  before  the  transfer  of  their  demand  against  him  to  a  third  person, 
but  the  written  assignment  of  the  judgment  to  him  was  not  executed  till  after 
that  time,— held  he  was  entitled  to  omet  such  judgment  (Barber  y.  Spencer, 
11  Paige,  517;  and  see  Terry  v.  Boberts,  15  How.  65 ;  rey'd  17  How.  841) 
wtH)flf  against  assognee  with  notice  allowed  (Noxon  y.  Gregory,  5  Barb.  839 
Baiur  T.  Boag,  6  mw.  201). 

/  On  this  subject,  see  Crocker  y.  OlaugUy,  2  Duer,  684 ;  Betts  y.  Garr,  1 
Hilton,  411 ;  MaAey  y.  Hockey,  43  Barb.  58. 

i.  Set-off  not  allowed  (Harris  v.  Palmer,  5  Barb.  105 ;  Smith  y.  Briggs,  9 
Bwhasa;  BossT,Eicks,n  Barb.  481;  Nashy.  JIawiftcw,  3  Abb.  351;  ElyY. 
Cooh,  9  Abb.  366 ;  Boberts  v.  Carter,  38  N.  Y.  107). 
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Chapter    II. 

Proceedings  supplementary  to  execution. 

Section  292.  Order  for  discovery  of  property,  ezaminatioiL  of  judgment 

debtor,  &c. 
298.  Any  debtor  to  ezecatLon  debtor  may  pay  his  debt  to  the 

dieiifEl 
204.  Examination  of  debtors  of  judffment  debtor,  or  of  thott 

haying  property  belonging  to  him. 

295.  Witness  required  to  testify. 

296.  Compelling  party  or  witnesses  to  attend. 

297.  What  property  may  be  ordered  to  be  applied  to  the  execu- 

tion. 

298.  Judge  may  appoint  receiver  and  prohibit  transfer  of  prop- 

erty. 

299.  Proceedings  upon  claim  of  another  party  to  property,  or  on 

denial  of  indebtedness  to  judgment  debtor. 

800.  Reference  by  judge. 

801.  Costs  of  proceeding. 

802.  Disobedience  of  order,  how  punished. 

§  999.  (Am'd  1849, 1867,  1858,  1859,  1868,  1867.)       Order  foT  dUm- 

ery  of  property^  examincUion  of  judgment  debtor j  <6c. 

(1.)  When  an  execution  against  property  of  the  judgment 
debtor,  or  of  any  one  of  the  several  debtors  in  the  same  judgment, 
issued  to  the  sheriff  of  the  county  where  he  resides  or  has  a  place 
of  business,  or,  if  he  do  not  reside  in  the  State,  to  the  sheriff  of 
the  county  where  a  judgment-roll,  or  a  transcript  of  a  justice's 
judgment  for  twenty-five  dollars  or  upward,  exclusive  of  costs,  is 
filed,  is  returned  unsatisfied  in  whole  or  in  part,  the  judgment 
creditor,  at  any  time  after  such  return  made,  is  entitled  to  an 
order  from  a  judge  of  the  court,  or  a  county  judge  of  the  connty 
to  which  the  execution  was  issued,  or  a  judge  of  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New  York,  when  the  execu- 
tion was  issued  to  such  city  and  county,  requiring  such  judgment 
debtor  to  appear  and  answer  concerning  his  property,  before  such 
iudge  at  a  time  and  place  specified  in  the  order,  within  the  county 
to  which  the  execution  was  issued.  But  in  case  of  an  order  made 
by  a  justice  of  the  supreme  court  all  subsequent  proceedings  shall 
be  had  before  some  justice  in  the  judicial  district  where  the  judg- 
ment debtor  resides,  to  be  specified  in  the  order.  (2.)  After  the 
issuing  of  an  execution  against  property,  and  upon  proof  by  affi- 
davit, of  a  party  or  otherwise,  to  the  satisfaction  of  the  court  or  a 
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judge  thereof,  or  county  judge,  or  any  judge  of  the  court  of  com- 
mon pleas  for  the  city  and  county  of  New  York,  that  any  judg- 
ment debtor  residing  in  the  county  where  such  judge  or  officer 
resides,  has  property  which  he  unjustly  refuses  to  apply  towards 
the  satisfaction  of  the  judgment,  such  court  or  judge  may,  by  an 
order,  require  the  judgment  debtor  to  appear  at  a  specified  time 
and  place,  to  answer  concerning  the  same ;  and  such  proceedings 
may  thereupon  be  had  for  the  application  of  the  property  of  the 
judgment  debtor  towards  the  satisfaction  of  the  judgment  as  are 
provided  upon  the  return  of  an  execution. 

Whenever  it  shall  satisfactorily  appear,  by  affidavit,  to  a  jus- 
tice of  the  supreme  court,  that  such  county  judge,  or  judge  of 
said  court  of  common  pleas,  is  incapacitated  from  acting  in  any 
of  the  proceedings  whatever,  herein  authorized,  from  any  cause  or 
causes  whatsoever,  such  justice  of  the  supreme  court  shall  have 
the  same  powers  and  authority,  in  all  cases  whatever,  as  are  herein 
conferred  upon  him  as  to  cases  of  judgments  in  the  supreme  court. 
(3.)  On  an  examination  under  this  section,  either  party  may  ex- 
amine witnesses  in  his  behalf,  and  the  judgment  debtor  may  be 
examined  in  the  same  manner  as  a  witness.  (4.)  Instead  of  the 
order  requiring  the  attendance  of  the  judgment  debtor,  the  judge 
may,  upon  proof  by  affidavit  or  otherwise,  to  his  satisfaction,  that 
there  is  danger  of  the  debtor's  leaving  the  State,  or  concealing 
himself,  and  that  there  is  reason  to  believe  he  has  property  which 
he  nnjustly  refuses  to  apply  to  such  judgment,  issue  a  warrant  re- 
quiring the  sheriff  of  any  county  where  such  debtor  may  be,  to 
arrest  him  and  bring  him  before  such  judge.  Upon  being  brought 
before  the  judge,  he  may  be  examined  on  oath,  and,  if  it  then  ap- 
pears that  there  is  danger  of  the  debtor's  leaving  the  State,  and 
that  he  has  property  which  he  has  unjustly  refiised  to  apply  to 
such  judgment,  ordered  to  enter  into  an  undertaking  with  one  or 
more  sureties,  that  he  will  from  time  to  time  attend  before  the 
judge  as  he  shall  direct,  and  that  he  will  not,  during  the  pendency 
of  the  proceedings,  dispose  of  any  portion  of  his  property  not 
exempt  from  execution.  In  default  of  entering  into  such  under- 
taking, he  may  be  committed  to  prison  by  warrant  of  the  judge, 
as  for  a  contempt.  (5.)  No  person  shall,  on  examination  pursuant 
to  this  chapter,  be  excused  from  answering  any  question  on  the 
ground  that  his  examination  will  tend  to  convict  him  of  the  com- 
mission of  a  fraud  ;  but  his  answer  shall  not  be  used  as  evidence 
against  him  in  any  criminal  proceeding  or  prosecution.      Nor 
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shall  he  be  excused  from  answering  any  question  on  the  gronnd 
that  he  lias,  before  the  examination,  executed  any  conveyaDce,  as- 
signment, or  transfer  of  his  property  for  any  purpose,  but  his 
answer  shall  not  be  used  as  evidence  against  him  in  any  criminal 
proceeding  or  prosecution. 

a.  Corporations. — ^This  chapter  (except  perhaps  §  2d4,  see  in  note  to 
that  section)  was  held  not  to  apply  to  judgments  against  oorporati<xi8 
(Binda  y.  Ccmandaiffua  R  B  Co.  10  How.  487 ;  Shenoood  y.  B^ffalo  £.  R  Co. 
12  id,  186);  nor  to  corporations  which  are  insokent  (Hammond  y.  Sudtim 
Rioer  Iron  Co.  IX  id,  29).  But  it  applies  to  judgments  against  stockholders  in 
banking  corporations  (Laws  1803,  ch.  278,  §  4). 

ft.  On  a  judgment  against  a  domestic  corporation,  and  an  execution  le- 
turned  unsatisfi^,  on  the  petition  of  the  judffment  creditor,  the  supreme  court 
may  sequestrate  the  stock,  {voperty,  &c.,  of  such  corporation,  and  appoints 
receiyer  (2  R.  8. 463,  §  36^ ;  sucn  receiyer  acts  for  all  tne  creditors,  but  the  re- 
ceiyer  may  be  dischargea  on  satisfying  the  plaintiff's  claim,  it  not  appearing 
that  any  other  creditor  has  sought  to  ayail  himself  of  the  leceiyerBhip  {Anqm 
y.  SiUbury^  19  How.  48).  As  to  the  sequestration  of  the  pAperty  of  corpora- 
tions {Coming  y.  Mohaitlc  VdOey  Ins,  Co,  11  How.  190;  HaUiday  y.  NctiU^  1 
Barb.  137). 

e.  Nature  of  Uhe  proceeding. — ^A  proceeding,  under  this  section,  is 
a  proceeding  in  the  action,  not  a  special  proceeding  (Dresser  y.  Van  Pett,  15 
How.  19;  B^ho/Qonesoey.  Bpmoer^  id,  412;  Bedoy  y.  Blacky  85  How.  369);  it 
is  in  the  nature  of  a  new  suit  (2  Duer,  658 ;  Driggs  y.  WiUiams,  15  Abb.  477 ; 
amtra,  Bolstein  y.  Bice^  16  Abb.  807 ;  24  How.  186).  It  is  a  substitute  to  some 
extent  for  the  former  creditors'  bill  (Carters.  Clarke,  7  Rob.  48),  and  the  rales 
settled  in  reference  to  the  proceedings  under  these  bills,  may,  with  ]>ropriety, 
be  regarded  as  controlling,  when  not  altered  by  the  code  or  die  practice  under 
it  (Orr's  Case^  2  Abb.  468;  and  see  Myer's  cape,  2  Abb.  476;  8ale  y.  Lawson,  i 
Sand.  718;  LiUiendahl  y.  FeUerman,  11  How.  628;  2  Abb.  452;  Driggi  t. 
WiUiamSy  15  Abb.  477).  It  is  a  proceeding  before  a  judge^  not  the  court  (MU- 
ler  y.  Bossman,  16  How.  10 ;  Bitting  y.  Vandenburg,  17  id,  80).  There  seems 
to  be  no  impropriety  in  styling  the  parties  plaint^y  and  d^endant  (BacU  t. 
Turner,  4  How.  190). 

d.  Jurisdiction. — ^The  power  giyen  by  this  section  being  a  mere  statute 
Authority,  unless  the  facts  necessary  to  bring  the  case  within  the  section  are 
proyed,  the  judge  has  no  jurisdiction ;  the  mere  appearance  of  the  judgment 
debtor,  and  his  examination  without  objection,  does  not  confer  jurisdiction 
(Socket  y.  Netet&n,  10  How.  661 ;  Carter  y.  Clarke,  7  Rob.  497 ;  2>e  Comeau  T. 
The  People,  id.  498).  But  jurisdiction  once  acquired,  it  continues  until  the 
proceedings  are  terminated  ( Wether  y.  Bobbie,  18  How.  888). 

e.  Bankruptcy. — An  execution  debtor  who  has  petitioned  for  his  dis- 
charge in  bankruptcy,  is  entitled  to  a  stay  of  supplementary  proceediiittB 
against  him,  pending  the  proceedings  in  bankruptcy  (The  World  Co,  y.  Brooa, 
7  Abb.  N.  S.  212). 

/.  To  irhat  caaea  this  aeetlon  applies. — ^This  section  applies  to 
judgments  against  joint  debtors,  where  one  only  was  senred  with  process 
(Jones  y.  Laimn,  1  Sand.  722;  and  §  294,  poet).  To  justices'  judgments  of 
which  transcripts  haye  been  filed  with  the  county  clerk  (CowMy  y.  BittiMS, 
9  Barb.  878).  It  does  not  apply  to  the  case  of  a  foreign  consul  who  has  per- 
mitted judgment  to  be  taken  against  him  by  default  (Griffin  y.  Domingues,  2 
Duer,  668) ;  nor  after  an  arrest  on  an  execution  against  the  person  {Logtm  t. 
Ferrie,  Daly,  J.,  not  reported,  Sept.,  1862) ;  except  in  cases  mer  a  disdbaige 
of  the  execution  debtor,  within  the  law  of  1857  (see  Charging  m  execution,  ofUe, 
p.  442).  But  it  is  no  objection  to  the  proceedings  under  this  section^  that  after 
making  the  order,  the  judgment  creditor  has  issued  another  execution  against 
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the  property  of  the  judgment  debtor,  and  that  such  execution  has  been  levied, 
unlas  it  ifl  clear  that  such  levy  will  be  effectual  to  satisfy  the  judgment  {Bale 
j.Laio9(m,4  Sand.  718;  Far^iuharsan  v.  KimbdU^  9  Abb.  385, note;  18  How. 
83;  IMUndahl  y.  FeU^rman,  11  How.  528;  2  Abb.  155;  Thomas  v.  Ewm,  11 
Paige,  185).  Nor  is  it  any  reason  for  staying  the  examination  upon  an  order 
obtained  under  this  section,  to  eAiow  that  after  the  making,  and  before  service 
of  Bach  order,  the  judgment  creditor  has  issued  an  attachment  against  the 
jadgment  debtor  as  a  nonresident  debtor  {Hanson  y.  IHpler^  1  Code  Rep.  N. 
S.  154).  If,  pending  a  proceeding  under  this  section,  the  creditor  institutes  im 
action  to  set  aside  an  assignment  made  by  the  debtor,  the  court  will  not  com- 
pel him  to  elect  between  his  action  and  proceeding  under  this  section  {Taylor 
Y.  Pense,  15  How.  AIT). 

a.  Where,  on  a  judgment  for  $600,  an  execution  was  returned  tohoUy  un- 
uti^fied,  and  afterwards,  on  the  defendant's  motion,  the  judgment  was  re- 
duced and  the  judgment-roll  and  execution  amended,— held  that  such  amend- 
ment did  not  render  it  necessary  to  issue  another  execution,  to  entitle  the  judg- 
ment creditor  to  an  order  under  this  section  {Sluyter  y.  Smith,  Superior  C't, 
Feb.  1858). 

h.  These  proceedings  can  be  taken  on  a  judgment  against  a  married  worn- 
vi(Tlumpson y.  Sargeant,  15  Abb.  452). 

e.  The  payment  of  the  amount  of  the  judgment,  without  interest,  is  no 
answer  to  an  order  to  examine  the  debtor;  these  proceedings  may  be  taken  to 
collect  the  interest  {Johnsm  y.  TuUU,  17  Abb.  315). 

d.  These  proceedings  cannot  be  had  on  a  justice^s  judgment,  for  less  than 
125  {ButU  y.  Dickinson,  20  How.  230;  12  Abb.  60;  VvUe  y.  Whitehead,  2  HU- 
tQn,596;  Anon.  32  Barb.  201). 

«.  Where,  subsequent  to  obtaining  the  judgment,  the  judgment  debtor  has 
noeiTed  his  discharge  in  insolvency,  the  judgment  creditor  cannot  have  an 
order  under  this  section.  The  vahdity  of  the  discharge  can  be  tried  only  in 
an  action  {Smith  v.  Pom/,  20  How.  97,  and  see  Rich  v.  BdUnger,  11  Abb.  844 ; 
Couinen  y.  Dearborn,  7  Rob.  143 ;  Stuart  v.  Salinger,  14  Abb.  291 ;  Dresser  y. 
Skttfeidt,  7  How.  85). 

/.  Whether  these  proceedings  can  be  instituted  on  a  judgment  obtained 
on  a  aervice  by  publication  ?  {Barker  v.  Johnson,  4  Abb.  435). 

g.  Proceedings  may  be  haid  on  a  judgment  of  the  marine  court,  upon  the 
■retnm  by  a  nuiruial  of  an  execution  unsatisfied  (Laws  1865,  ch.  400). 

A.  To  entitle  the  judoment  creditor  to  the  remedy  here  provided,  against 
a  resident  of  the  State,  the  execution  must  issue  to  the  county  in  whlcn  the 
jadgment  debtor  resided  at  the  time  the  execution  issued  {Bingham  v.  Dis- 
^roie,  U  Abb.  251) ;  or  had  a  plaice  of  business  {Belknap  v.  EMrouck,  18  Abb. 
418,  note) ;  it  need  not  be  his  principal  j^ace  of  business  {MeEwen  v.  Burgess, 
15  Abb.  473;  25  How.  92).  it  is  immaterial  where  the  defendant  resides,  at 
the  time  the  order  issues  {Jesup  v.  Jones,  32  How.  191). 

f  Asfflgnee  may  obtain  order. — An  assignee  of  a  judgment  may 
matitnte  proceedings  under  this  section  {IJndsay  y.  Sherman,  5  How.  808) ;  al- 
thon^  the  judgment  was  not  assigned  until  after  the  execution  was  returned 
imaatiafied  {Orr^s  Case,  2  Abb.  457).  And  such  assignee  may  institute  pro- 
^^aedings  supplementary  to  the  execution,  in  the  name  of  the  party  to  the  ac- 
tion (^y.  Clussman,  3  Sand.  767). 

;.  Wtaen  am  order  for  the  examination  of  the  Judgment 
debtor  may  he  applied  for. — ^Before  the  execution  creditor  is  entitled 
to  pnrsue  this  remedy,  his  remedy  on  the  execution  should  be  really  exhausted. 
I^  nowever,  the  shenff  has  returned  the  execution  unsatisfied,  upon  his  offi- 
cial responsibility,  without  any  fraud  or  collusion,  then,  although  the  period 
of  time  allowed  for  the  return  has  not  yet  expired,  or  the  sheriniiad  notice  of 
property  belonging  to  the  defendant,  yet  the  order  may  be  granted  {Storrs  v. 
^t*sey,  2  Paige,  418 ;  Engle  v.  Bonneau,  2  Sand.  679 ;  Livingston  v.  OleoMland, 
5  How.  896;  UtUa  dty  Bank  v.  Buel,  9  Abb.  885;  17  How.  498;  Tyler  y. 
WhitMy,  12  Abb.  465;  Fenton  v.  Flagg,  24  How.  499).    It  is  immaterial 
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whether  the  return  was  at  the  creditor's  reqaest  or  not  (jFbr&M  y.  WdUer^  tS 
N.  T.  440).  The  courts  will  not  go  behind  the  return,  except  on  a  motion  ta 
set  aside  the  return  {Sperling  t.  Z^oy,  10  Abb.  426 ;  Tyler  y.  Whiineff,  12  Abb. 
465).  The  order  cannot  be  made  until  after  the  execution  has  been  actnaUy 
returned  unsatisfied  {EngU  v.  Bonitieau^  mt/pra ;  Saekett  v.  Newton^  10  Hov. 
660).  Yet  where  the  judffment  creditor  procured  an  order  about  two  hoon 
before  the  return  of  nuUa  bona  was  actually  filed,  having,  at  the  time,  reason  to 
suppose  that  the  return  was  actually  filed,  held  that  the  fraction  of  the  day 
would  be  diare^rded ;  and  the  order  was  held  yalid  (Jones  y.  JPi»iery  6  How. 
286;  and  see  5  How.  200). 

a.  Where  an  execution  has  been  returned  unsattsfied,  within  fiye  yean  after 
the  entry  of  judgment,  an  order  under  §  292  may  be  issued  after  the  expuatioa 
of  fiye  years  from  the  entry  of  the  judgment  {Miller  y.  Boaman^  15  How.  10). 
Where  ten  years  interyened  the  return  of  the  execution  unsatisfied,  ind 
the  application  for  the  order, — ^held  that  the  application  must  be  gmted 
(Otoen  y.  Dupignae^  9  Abb.  184). 

h  Wlio  may  make  Uhe  order. — On  a  jud^ent  in  the  supreme  court, 
any  justice  may  make  the  order,  without  resard  to  his  residence  or  location,  but 
the  debtor  must  be  directed  to  appear  in  tiie  county  of  his  residence  or  place 
of  business  {Bingham  y.  DiebratD,  14  Abb.  251).  The  order  to  examine  the 
debtor  may  be  made  at  chambers  {Suhaver  y.  WHeg^  11  How.  446) ;  and  the  wtf- 
rant  to  arrest  the  debtor  (subd.  4)  may  be  made  by  a  judge  at  chamben, 
residing  in  the  same  judicial  district,  although  not  in  the  same  county,  asliie 
debtor  ( Wilson  y.  Andrews^  9  id.  89).  As  a  matter  of  expediency,  howerer, 
this  power  should  not  be  exercised  in  a  case  where  the  judgment  debtor  re- 
sides in  a  distant  coimty,  unless  to  preyent  a  failure  of  justice  {id,)  The  ooort 
cannot  make  an  order  in  these  proceedings  {Miller  y.  Boonan,  15  How.  10; 
Billing  y.  Vandeviburg^  17  id.  80).  Entitling  the  order  at  special  term,  if  it  is 
in  fact  made  by  a  judge  in  an  interyal  of  a  trial  at  a  speml  term,  does  not 
make  the  order  yoid  {Dresser  y.  Van  Pdt,  15  How.  19). 
•  e  The  city  judge  of  Brooklyn  has  not  jurisdiction  of  supplementarynro- 
ceedinffs,  on  execution  out  of  supreme  court  {(htshman  y.  John^on^  18  How. 
496).  But  the  recorder  of  Troy  may  make  the  order  {Banner  y.  James^  17  K. 
Y.  816). 

d.  Reqnltltea  of  aflldaTU  to  obtain  order.  ^Supplementirf 
proceedings  cannot  be  maintained  on  an  affidayit  which  does  not  truly  describe 
the  judgment  {Kennedy  y.  Weed,  10  Abb.  62).  Where  the  afiidayit  stated  % 
judgment  against  Ira  Weed  and  Mary  Weed,  and  tiie  transcript  docketed  was 
as  of  a  judgment  against  Ira  Weed  and  Mrs,  Weed,  held  that  supplementary 
proceedmgs  founded  upon  such  docketed  judgment,  must  be  dismissed  (0) 
Such  an  objection  goes  to  the  jurisdiction  of  the  judge  ^rantinff  the  oider, 
and  cannot  be  cured  by  amendment,  nor  waiyed  by  the  parties,  but  is  ayailable 
at  any  stage  of  the  proceedings  {id.)  The  defendants  will  not  be  punished 
for  contempt,  or  disobeying  an  order  founded  on  such  an  erroneous  affidaTit 
{id.) 

e.  It  is  not  necessary  to  state  in  the  affidayit  that  the  defendant  has  prop- 
erty {Eatck  y.  Weybum,  8  How.  165).  The  affidayit  should  describe  the 
execution  returned  unsatisfied,  as  an  execution  '*  against  property  "  {MeArOner 
y.  LanAvrg^  Code  Rep.  N.  S.  211) ;  except  in  cases  upon  a  justice's  judg- 
ment, the  affidayit  need  not  state  the  filing  a  transcript  {Kennedy  y.  Thirp^  3 
Abb.  K.  S.  182;  Bi/nghcun  y.  Disbrote^  5  Trans.  App.  198). 

/.  Where  the  judgment  was  recoyered  in  a  justice's  court,  it  should  appear 
on  the  face  of  the  proceedings  that  the  judgment  is  for  twenty-fiye  doUan, 
exclusiye  of  costs  (Whitloek's  Oase^  1  Abb.  820). 

g.  Where  the  assignee  of  a  judgment  makes  an  affidayit  to  obtain  an  order 
under  this  section,  it  should  &PP^r  on  the  face  of  the  affidavit  by  what  rigbt 
he  moyes  in  the  matter ;  and  if  it  does  not,  and  an  order  be  obtained  on  it, 
the  order  will  be  irregular  (Lindsay  y.  Sherman,  5  How.  808 ;  Bough  y.  KehU^ 
1  Code  Rep.  N.  S.  282 ;  Frederick  y.  Becker,  18  How.  96)  ;^  and  where  the  affi- 
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dATit  10  made  by  an  agent,  it  mnst  show  that  the  agent  is  authorized  in  the 
pardcnlar  proceedings ;  mere  agency  implies  nothing.  The  nature  of  the  agency 
shoald  be  stated  (Hdwe$  y.  Bear,  7  Rob.  452). 

a.  Where  the  judgment  on  which  proceedings  are  had  is  one  rendered  in  a 
justice's  court,  the  amdayit  on  which  the  proceedings  are  founded,  need  not 
al^ge  that  the  justice  by  whom  the  judgment  was  rendered  had  jurisdiction 
(C(mway  v.  Mtchins,  9  Barb.  878). 

h,  Ilie  a£Bdayit  of  the  judgment  creditor  is  sufficient  proof  of  the  return 
of  the  execution  unsatisfied  (S.)    ^ 

e.  Tbe  order. — The  person,  place,  and  time,  before  and  at 
which  the  debtor  may  be  required  to  appear. — ^The  order  should 
require  the  judCTient  debtor  to  appear  before  su^judge^  i.  a,  the  pudge  mak- 
tag  the  order  (Biaeh  y.  Weybum,  8  How.  165) ;  or  a  referee  appomted  in  the 
Older  {HuUcner  y.  WUe$,  11  How.  446 ;  see  §  300).  Where  the  defendant  was 
required  to  appear  in  the  first  judicial  district  before  a  justice,  namine  him, 
or  OM  of  the  other  jusHeee  of  me  taid  suprems  eourt,  and  he  appeared  before 
the  justioe  first  named,  on  the  return  da^,  and  made  no  objection  to  the  reg- 
olaiity  of  the  order, — ^held,  that  assuming  the  clause,  *^  or  one  of  the  other 
justioes,*'  Ac,  rendered  the  order  irregular,  yet  such  irregularity  had  been 
wgired  (Dreseer  v.  Van  Pelt,  15  How.  19;  Vtbtirt  y.  Frost,  8  Abb.  120;  5 
Boer,  672;  Ammidan  y.  WolcUt,  15  Abb.  814). 

d.  The  place  at  which  the  debtor  is  required  to  appear  must  be  within  the 
coonty  "to  which  the  execution  issued ;"  he  cannot  be  compelled  to  appear  in 
any  other  county  (HiBreenheim  y.  Hooper,  1  Duer,  594 ;  WiUon  y.  AMlrewe,  9 
How.  89 ;  see  Bingham  y.  Diebrow,  14  Abb.  251). 

«.  A  weiffher  in  the  New  York  dtj  custom-house  has  not,  as  such,  a  place 
of  hunnesB  m  the  city  of  New  York  {BeUmap  y.  HaAroudc,  18  Abb.  418,  note). 
And  cauDot  be  ordered  to  appear  in  the  city  of  New  York. 

/.  An  order  returnable  on  Sunday  would  be  a  nullity,  and  be  disregarded 
(Afdic/w.  Co.  Y.Heke,!  Abb.  204 ;  Qould  y.  Spencer,  5  Paige,  541). 

g.  Wheo  the  proof  will  warrant  it,  the  order  may  combine  the  purposes  to 
be  attained,  by  sections  292, 294  and  296  {HuUater  y.  WUee,  11  How.  446). 

K  Seniee  of  the  order. — ^There  is  no  proyision  as  to  the  time  and 
manner  of  senring  the  order.  Personal  seryice  is  sufficient  ( The  People  y.  Hvl- 
^,  5  How.  446).  It  is  proper  to  serye  a  copy  of  the  affidayit  on  whidi  the 
order  it  made  {Arctic  Ins.  Oo.  y.  Bteks,  7  Abb.  204 ;  Utica  City  Bank  y.  Buel^ 
9  Abb.  885 ;  17  How.  428 ;  Farquhareon  y.  EtmbaU,  9  Abb.  885,  note  ;  18  How. 
88).  The  original  diould  be  exhibited  to  the  party  seryed  {BiHinga  y.  Carver, 
54  Barb.  40).  An  irregularity  in  the  seryice  would  be  waiyed  by  an  appear- 
ance, and  submitting  to  an  examination  without  objection  {id,)  Seinble,  a 
ptfty  attending  as  a  witness  is  not,  on  that  accoimt,  exempt  from  seryice  of 
this  order  (Po^y.  BandaU,  6  Cal.  R.  82).  Perhaps  what  is  said,  ante,  p.  188,/, 
as  to  the  serrice  of  a  summons,  may  apply  to  the  seryice  of  this  order. 

i  Wliere  the  debtor  after  being  duly  seryed  with  the  order  moyed  to 
▼acate  it,  and  on  such  motion  an  order  was  made  denying  the  motion,  and 
ordering  the  debtor  to  appear  and  be  examined  on  a  day  named  in  such  last- 
mentianed  order,  it  was  held  that  said  last-mentioned  order  need  not  be 
Bttred  peiBonally  (Johnson  y.  TutHe,  17  Abb.  815). 

j.  Proof  of  serrlee  of  order. — The  sheriff's  certificate  is  not  proof 
of  Knrice  of  an  order  in  supplementary  proceedings  {Utica  City  Bank  y.  Budy 
9  Abb.  886 ;  17  How.  498).  An  appearance,  merely  to  ask  an  adjournment, 
is  a  waiyer  of  all  objection  to  the  proof  of  seryice  {id.) 

h  Olijeetiiiv  to  order. — A  party  on  whom  the  order  is  seryed  is  not 
jnstiiled  in  ^sobeying  it  because  it  is  erroneous  or  irregular.  He  must  appear 
and  make  his  objection  (^re^  Jn«.  Ci?.  y.  J5t<»b,  7  Abb.  204 ;  HOtan  y.  Patter- 
•m,  18  Abb  245).  What  is  said,  anU,  p.  815,  a,  may  apply.  The  order  may 
he  yacated  or  modified  ex  parte  by  the  judge  who  made  it  (|  824) ;  and  if  he 
icfoae,  the  party  may  appeal  {BUAe  y.  Locy,  6  How.  108) ;  or  a  motion  on 
iMtice  may  be  made  to  modify  or  set  aside  the  order  {Lindsay  y.  Sherman,  5 
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How.  808 ;  Coimay  y.  muhvMy  9  Barb.  878 ;  Bank  of  Otnesee  y.  Spencer,  15 
How.  14;  Courtoii  y.  iZamam,  1  Hilton,  109).  At  the  retain  of  the  cider, 
objections  to  it  may  be  urged.  If  these  objections  are  allowed,  the  order  vm 
be  yacated  (CourUna  y.  Sarri$on^  8  Abb.  96).  If  the  objections  are  oyetroled, 
d&mble^  the  debtor  may  appeal  to  the  general  term  (C/mvay  y.  JEKtehins^  9  Bazfo. 
878;  O'ilTtft;  y.  Jfor^ft,  1  £.  D.  Smith,  404).  If  the  objections  are  aUowed  and 
the  nroceeding  dismissed,  the  creditor  may  appeal  {id.)  8embU,  an  appeal  by 
the  debtor  does  not  stay  the  proceedings  on  we  order,  nor  justify  his  refoaDg 
to  be  examined  {Sluyter  y.  Smith,  Saperiof  Court,  Feb.  1858). 

a.  The  yalidity  of  the  judgment  cannot  be  inquired  into  in  a  proceeding 
under  this  chapter  (O'Ifeily,  Martin,  1  E.  O.  Smith,  405 ;  Sau/nden  y.HaJBL^% 
Abb.  418;  CoutUm  y.  Sarri§<m,  1  HUton,  109);  or  execution  (Sant^fard  t. 
Sinclair,  8  Paige,  878 ;  Unum  B*h  qf  Troy  y.  Smrgeant,  58  Barb.  422).  Bat  on 
a  proper  case  bemg  presented,  the  proceedings  may  be  stayed  to  enable  the 
debtor  to  apply  to  set  aside  the  jucqapient  or  execution  (f<2.) 

&.  ESflRDCt  of  order. — Obtaining  an  order  under  this  section  does  mt 
create  a  lien  on  the  equitable  assets  of  the  debtor  as  against  other  creditors 
{Beekman  y.  Torrance,  81  N.  Y.  681 ;  Voorhiee  y.  Seymour,  26  Barb.  569;  M- 
montton  y.  McLovd,  16  N.  T.  548). 

«.  In  a  proceeding  under  this  section,  no  order  can  be  made  aflfectingtlie 
rights  of  third  parties  {Woodman  y.  Qoodentmgh,  18  Abb.  265). 

d.  Proceedings  on  retorn  of  order. — ^Ad||oiininient.— Where, 
on  the  return  of  the  order,  the  judge  is  not  present^  it  is  the  duty  of  the  judg- 
ment debtor  to  wait  a  reasonable  time  for  his  arrlyal  {Beynolds  y.  MeElkm, 
20  How.  454). 

«.  Where  the  examination  is  before  a  referee,  an  adjournment  of  the  pro- 
oeedings  before  the  referee  should  be  by  the  referee  (Moion  y.  Leo,  28  How. 
466 ;  and  see  Allen  y.  Starring,  26  How.  57), 

/.  Unless  the  proceedings  are  regularly  continued  from  day  to  day,  joris- 
diction  is  lost  of  them,  but  the  error  is  waayed,  and  jurisdiction  restored  by 
the  subsequent  appearance  of  the  judgment  debtor  without  otjectimi  {Amm- 
don  y.  WoleoU,  15  Abb.  814 ;  Sawee  y.  Barr,  7  Bob.  458). 

g.  Where  the  proceedings  are  before  a  referee,  and  the  examination  is  closed 
it  cannot  be  opened  except  by  order  of  a  judge  {Ort^s  Caee^  2  Abb.  457). 

A.  Exanlnatlon  npon  order. — ^Upon  an  examination  under  this 
section,  a  general  denial  of  any  property  except  his  necessary  wearing  appeid, 
is  not  sufficient ;  the  debtor  must  giye  a  particular  account  and  yalue  of  each 
wearing  apparel,  for  the  court  to  judge  whether  it  is  within  the  exemptkn 
{Brown  y.  Jforgan,  8  Edw.  Ch.  R  278). 

».  The  object  of  the  examination  of  the  judgment  debtor,  in  proceediogs 
under  this  section,  the  Idnd  of  questions  whidi  may  be  put  to  lum,  snd  the 
manner  in  which  he  may  answer,  were  considered  in  Leroy  v.  HcUeey,  1  Duff* 
580 ;  Sandford  y.  Oarr,  2  Abb.  464.  In  the  fonner  case  the  debtor  was  asked. 
^*  Are  you  a  housekeeper  9^'  to  wMch  he  answered,  *^My  wifis  has  a  lease  of 
the  premises  on  which  I  reside,  and  owns  the  furniture,  and  I  reside  with  her 
— she  hayinff  a  separate  estate."  The  answer  was  objected  to ;  but  the  jud(re 
held  the  defendant  was  not  bound  to  answer  yee  or  no',  but  might  explain  m 
position. 

j.  The  debtor  cannot  be  required  to  answer  any  questions  whidi  do  not 
tend  to  show  whether  he  is  possessed  ofj  or  entitied  to,  any  property  which 
might  be  ordered  to  be  applied  towards  satisfaction  of  tlie  judgment  \Ry»t  ▼• 
EnocU,  6  Abb.  212). 

k.  Where  the  question  to  the  debtor  was  as  to  the  amount  of  incumhraoces 
on  his  property  at  a  certain  date,  some  six  months  preyious  to  the  examina- 
tion,' his  answer  was  that  he  was  unable  to  giye  the  information,— held  that 
admitting  the  question  was  proper,  the  answer  would  not  be  deemed  evasiTe 
{Wicket  y.  Breeeer,  14  How.  465). 

I,  Upon  an  examination  under  this  section,  the  party  or  witness  under  ex- 
amination cannot  refuse  to  answer  a  question  because  the  answer  will  show 
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him  to  have  been  guilty  of  a  fraud  (see  Fctbe9  y.  Willard,  64  Barb.  520 ;  87 
How.  193;  Lath/rap  v.  Clapp,  40  N.  Y.  328. 

a.  The  wife  of  the  debtor  can  be  examined  as  a  witness  for  the  purpose  of 
disooTering  his  property  (Loekwood  y.  WontaU^  15  Abb.  430,  note). 

b.  It  is  at  the  creditor's  option  whether  or  not  he  will  examine  the  debtor 
{WOber  y.  ffo^,  13  How.  888;  12  How.  33). 

e.  A  witness  examined  as  to  the  property  of  the  debtor,  cannot  stop  the 
exsmination  by  stating  that  he  owns  the  property  (San^ford  y.  CarVy  2  Abb. 
462) ;  where  it  appears  that  the  judgment  debtor  has  transferred  his  property 
to  the  witness,  the  latter  must  answer  all  questions  touching  the  transfer  {Loh 
throf  V.  Chpp,  40  N.  Y.  828). 

a.  Where  it  appears  that  the  debtor  has  sold  portions  of  property  at  its  full 
yalue,  an  inquiry  as  to  the  name  of  the  purchaser  is  immaterial ;  otherwise 
where  the  property  is  sold  for  less  than  its  yalue,  with  a  proyiso  for  repurchase 
(WUHatM  y.  CarroU,  2  Hilton,  488). 

e.  **  The  judgment  creditor  may  be  examined  in  the  same  manner  as  a  wit- 
ness,^ and  has  the  right  to  be  examined  by  his  own  counsel  {Le  Boy  y.  EaUey^ 
1  Duer,  689). 

/.  As  the  examination  is  taken  orally,  great  liberality  should  be  allowed  in 
oonecting  mistakes ;  which  should  be  done  by  supplemental  statements,  leay- 
ing  the  original  unaltered  {Coming  y.  Tooher,  5  How.  16). 

g,  A  person  not  a  party  to  the  proceedings,  upon  examination,  should  not 
be  ftUowed  to  appear  by  counsel  (tj. ;  see  §  296 ;  and  2  Abb.  463). 

A.  A  commission  cannot  issue  to  take  the  deposition  of  a  witness  out  of  the 
State,  to  be  used  in  a  proceeding  under  this  section  {Graham  y.  Oolbumt  14 
How.  52). 

t.  ProceedtngSy  hoiv  disconttnaed. — ^The  proceedings  may  be  ter- 
minated as  absolutdy  by  the  creditor's  abandonment  of  it,  as  by  an  order  of 
the  judge  before  whom  it  is  pending  (Squire  y.  Young,  IBosw.  690).  The 
creditor  detignedly  omitting  to  attend  on  any  day  to  which  the  proceedings 
stand  acQoanied,  will  be  deemed  an  abandoment  {id,) 

j.  An  appeal  from  a  ludKment  with  the  requisite  security  to  effect  a  stay 
of  proceedmg^  perfected  arter  proceedings  supplementary  tb  the  execution 
have  been  instituted,  suspends  such  proceeding  but  does  not  authorize  a  dis- 
missal of  them.  The  creditor  is  entitled  to  his  lien  obtained  thereby,  its  en- 
forcement only  is  delayed  {Cotodrey  y.  Carpenter,  17  Abb.  107). 

i.  The  seryice  of  a  notice  of  appeal  to  the  general  term,  from  a  judgment, 
there  being  no  stay  of  proceedings,  does  not  preyent  the  granting,  or  stay  pro- 
ceedinss  on,  an  order  nnder  this  section  (Amottx  y.  Eonume,  32  How.  382). 

I.  The  presumption  of  the  payment  of  a  judgment  after  a  lapse  of  twenty 
years,  does  not  operate  to  abate  supplements^  proceedings  commenced  before 
the  expiration  oflwenty  years  from  the  entry  of  the  judCTient  {I)rigg%  y.  WU- 
Uam»,  15  Abb.  477 ;  and  see  Van  Taeed  y.  Van  Tand,  81  Barb.  489). 

ffi.  Supplementary  proceedings  pending  before  a  county  judge  do  not  abate 
upon  the  expiration  of  his  term  of  office,  and  may  be  continued  before  his  suc- 
cessor in  office  {HaiUtdn  y.  Rice,  15  Abb.  897 ;  24  How.  185). 

iiL  Appeal. — ^Appeal  lies  from  an  order  made  by  a  county  judge  in  a  pro- 
ceeding under  this  section,  in  an  action  originating  in  a  justice's  or  county  court 
{CrowmY.  Whipple,  84  How.  888). 

0,  No  i^peal  lies  to  the  general  term  from  the  decision  of  a  judge  oyerrul- 
ing or  allowing  questions  put  to  the  execution  debtor  {Carter  y.  Clarke,  7  Rob. 
490).  An  appeal  allowed  from  an  order  yacating  an  order  for  the  examina- 
tion of  a  juiG^^ent  debtor  (JSatMt  y.  Barr,  7  Rob.  452). 

p.  An  appeal  from  an  oitler  in  supplemental  proceedings  can  be  heard  only 
at  the  general  term  in  the  district  in  wnich  the  judgmentifbll  is  ffied  {MaUory  y. 
Qvlkk,  15  Abb.  807,  note;  Gould  y.  Torrance,  19  How.  560). 

Q.  Second  order. — A  second  order  will  be  granted  ex  parte.  The 
•ffidayit  should  mention  the  first  order,  and  allege  uie  reason  for  requiring 
a  second  examination  {GoodaU  y.  D&mareet,  2  Hilton,  584;  see  Orr^$  Case,  2 
Abb.  457 ;  Carter  y.  Clarke,  7  Rob.  43). 
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§  99S.  (Amd  1849.)  Any  dAtor  may  pay  execution  agmA 
his  creditor. 

After  the  issuing  of  execution  against  property,  any  ^ereoo 
indebted  to  the  judgment  debtor,  may  pay  to  the  sheriff  the 
amount  of  his  debt,  or  so  much  thereof  as  shall  be  neceesary  to 
satisfy  the  execution ;  and  the  sheriff's  receipt  shall  be  sufficient 
discharge  for  the  amount  so  paid. 

a.  This  seetlon  It  permlMlTe  merely.— Where  it  appeared  that  the 
action  was  to  recover  damages  for  the  conversion  of  bank  biUa,  that  after  the 
trial  and  verdict  for  the  plaintiff,  but  before  jndgmeni^  the  plaintiff  aasigned 
his  right  to  the  judgment  to  his  attorney  in  the  action ;  the  jnd^ent  v«3 
perfected  Angast  10, 1849 ;  and  on  the  next  day,  the  defendant,  without  anj 
notice  of  the  assignment,  paid  the  amount  of  the  judgment  against  him  to  the 
sheriff  of  Steuben  county,  on  two  executions  on  judgments  against  the  plain- 
tiff, and  then  in  the  hands  of  the  said  sheriff  &r  collection.  An  execntioD 
subsequently  issued  on  the  judgment,  and  a  motion  to  set  that  execotioa  aside 
was  denied,  and  the  order  denying  title  motion  affmned  on  appeal  {Bi^Mm 
V.  We^  1  Code  Rep.  N.  8.  811 ;  and  see  Lyman  v.  CartmigU^  8  E.  D. 
Smith,  117;  Bichardson  v.  Aingwarth,  20  How.  521 ;  and  see  (7<wftfrym«T. 
Bayer,  8  How.  886 ;  2  Code  Rep.  4). 

5.  The  amomit  of  a  verdict  rendered  in  an  action  of  assault  and  bttterfr 
cannot  be  paid  to  the  sheriff,  on  an  execution  against  the  party  who  recovend 
the  verdict  under  this  section.  A  verdict  in  tort  must  be  consommated  bt 
judgment  before  it  can  be  treated  as  an  indebtedness  (pa^>enport  v.  Ludlff^  t 
Code  Rep.  66). 

e.  After  judgment,  a  recovery  in  an  action  for  a  tort  becomes  a  ^  ud 
the  amount  may  be  paid  to  the  sheriff,  by  any  person  indebted  to  the  judg- 
ment debtor  {MaUory  v.  Norton,  21  Barb.  424). 

d,  A  payment  under  this  section  is  not  a  payment  to  the  creditor.  It  cm 
only  be  regarded  as  money  paid  to  the  use  of  the  judgment  debtor  (Ca2^^* 
Paiker^  21  Barb.  288) ;  and  majr  be  set  up  as  a  counter-claim,  as  money  paid  to 
his  use  (te?.)  If  the  payment  is  made  after  an  action  has  been  conuneneed 
for  the  recovery  of  the  money  so  paid,  such  payment  cannot  be  set  up  as  a  de- 
fense, unless  by  leave  of  the  court  {WaldMm  v.  Bender,  86  How.  181). 

e.  Where  a  person,  indebted  to  a  judgment  debtor,  pays  the  amount  of  his 
debt  to  a  sheriff  holding  an  execution  against  the  judjgpnent  debtor,  and  takes 
the  sheriff's  receipt  as  authorized  by  1 298,  and  an  action  is  afterwards  brought 
against  him  to  recover  the  amount  so  paid,  and  he  sets  up  such  payment  as  a 
defense,  he  is  bound  to  prove  the  judgment,  on  which  the  execution  issued  to 
the  sheriff  to  whom  he  paid  the  money  {Eandly  v.  Greene^  15  Barb.  601). 

§  994.  (Am'd  1849, 1868.)  Examination  of  debtors  of  judgtn^ 
debtor^  or  of  those  ha/oing  property  "belonging  to  him.  Joint  dM- 
ors. 

After  the  issuing  or  return  of  an  execution  against  property  of 
the  judgment  debtor,  or  of  any  one  of  seyeral  debtors  in  the  same 
judgment,  and  upon  an  affidavit  that  any  person  or  corporation 
has  property  of  ssph  judgment  debtor,  or  is  indebted  to  him  in 
an  amount  exceeding  ten  dollars,  the  judge  may  by  an  order  re- 
quire such  person  or  corporation,  or  any  officer  or  member  there- 
of, to  appear  at  a  specified  time  and  place,  and  answer  con  censing 
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theBame.  The  jadge  may  also,  in  bis  discretion,  require  notice 
of  BQch  proceeding  to  be  given  to  any  party  to  the  action,  in  such 
manner  as  may  seem  to  him  proper. 

The  proceedings  mentioned  in  this  section,  and  in  section  two 
hundred  and  ninety-two,  may  be  taken  upon  the  return  of  an  exe- 
cution unsatisfied,  issued  upon  a  judgment  recoYered  in  an  action 
against  joint  debtors,  in  which  some  of  the  defendants  have  not 
been  served  with  the  summons,  by  which  said  action  was  com- 
menced, so  far  as  relates  to  the  joint  property  of  such  debtors ; 
and  all  actions  by  creditors,  to  obtain  satisfaction  of  judgments 
ont  of  the  property  of  joint  debtors,  are  maintainable  in  the  like 
manner  and  to  the  like  effect.  These  provisions  shall  apply  to  all 
proceedings  and  actions  now  pending,  and  not  actually  terminated 
by  any  final  judgment  or  decree. 

a.  <Mier  to  examine  debtor  to  Judi^Bieiit  debtor.— To  war- 
nnt  the  itfoing  of  an  order  for  the  examination  of  a  party,  alleged  to  have  in 
his  pomflnon  property  of  a  judgment  debtor,  it  is  not  necessary  that  the 
execation  should  iseue  to  the  county  where  such  debtor  resides  (Boople  y.  Ifor- 
ton,  4  Band.  640).  It  suffices  that  the  execution  is  to  the  county  where  the 
property  it  expected  to  be  found,  and  where  the  person  resides  who  is  charged 
with  hsTing  it  in  his  possession  (ib.) 

h.  Where  an  execution  was  issued  to  the  county  of  Queens,  where  the  judg- 
ment debtor  resided,  and  returned  unsatisfied,  held  that  a  judge  of  the  su- 
preijpb  court,  in  the  city  of  New  York,  had  jurisdiction  to  make  an  order  com- 
pelling a  debtor  to  the  judgment  debtor,  residing  in  the  city  of  New  York,  on 
eisminstion,  to  apply  the  property  of  the  judgment  debtor  in  his  hands,  or 
make  payment  ot  the  debt  to  the  judgment  creditor,  upon  his  judgment  (^09- 
terj,  Pmce,  18  How.  358;  8  Abb.  407). 

e.  PerBcms  holding  property,  supposed  to  belong  to  the  judgment  debtor, 
may  be  examined  as  to  the  manner  in  which  they  acquired  said  property 
{Laihnp  y.  Clapp,  40  N.  Y.  328). 

<2.  An  Older  staying  the  prooeedinffs  of  the  judgment  creditor  on  an  execu- 
tion iflsaed  by  him,  dMS  not  prohibit  him  from  instituting  proceedings  under 
this  section  (Lauiber  t.  Ths  Mayor,  &c.  5  Abb.  268). 

A  In  an  order  under  this  section,  the  judge  may  ei\)oin  the  person  to  whom 
the  order  is  directed,  from  disposing  of  die  property  until  further  order  {Seeley 
T.  Oarrwmy  10  Abb.  460). 

/.  WheUier  or  not  notice  shall  be  ffiyen  to  the  judgment  debtor,  is  in  the 
dttcretion  of  the  judge  making  the  oraer  {Wa/rd  y.  B6d>e^  17  Abb.  1 ;  15  Abb. 
878;  BedsffT,  QarrMm,  10  Abb.  460).  It  is  proper,  but  not  necessary,  that 
he  haye  notice  {Qibton  y.  Haggerty,  5  Trans.  App.  146 ;  37  N.  Y.  668).  A 
proceeding  under  this  section  may  be  had  whether  the  execution  has  been  re- 
toned  or  only  issued.  It  is  not  necessary,  prior  to  obtaining  an  order  und^r 
this  Bection,  to  obtain  an  order  under  §  292  {id),  A  payment  b^  a  debtor  of 
a  judgment  debtor,  in  obedience  to  an  order  under  this  section,  is  a  yalid  pay- 
meat,  as  against  an  assignee  of  the  debt  who  has  not  giyen  notice  or  the 
ttngnment  (ii. ;  see  Boy  y.  Banuu9^  48  Barb.  810). 

g,  A  payment,  under  an  order  pursuant  to  this  section,  will  not  preyent  the 
jndgment  debtor  insistinjz  that  more  was  due  him  than  was  paid,  nor  preyent 
mm  from  bringing  suit  for  the  alleged  balance  (JJouptmon  y.  CatHny  1  £.  D. 
Smith,  780). 
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a.  An  execution  creditor  of  a  municipal  corporation  may  baye  an  order, 
under  this  section,  to  examine  a  person  indebted  to  or  haying  funds  of  the  de- 
fendant And  an  officer  of  such  corporation,  having  its  funds  in  his  baods 
officially,  e.  g,,  as  chamberlain,  may  to  examined  (L^obtr  y.  MaiforofN.  T.  S 
Abb.  261,  and  7  id,  248)  ;  and  so  the  order  may  be  had  by  the  execution 
creditor  of  a  foreign  corporation  {McBride  r.  Farmer^$  Branch  ffk,  7  Abb. 
847 ;  28  Barb.  476).  When  a  joint-stock  association  is  sued  in  the  nsmeof  Hi 
president  or  treasurer,  under  the  act  of  1849,  that  does  not  make  him  a  de- 
fendant. He  is,  nevertheless,  subject  to  be  examined  under  §  294,  on  showing 
him  to  be  indebted  to  the  association  in  a  sum  exceeding  $10  {Courtaiir.EKh 
rison^  8  Abb.  96 ;  12  How.  859 ;  1  Hilton,  110).  Wherc,  in  a  fbredoBore  aoit, 
there  were  surplus  moneys  in  the  hands  of  the  clerk  or  chamberlain,  and  rab- 
sequently,  in  another  action,  judgment  was  obtained  against  one  of  the  par 
ties  entitled  to  such  surplus,  the  judgment  creditor  applied  for  an  order  on 
the  chamberlain  to  appear  and  answer  imder  this  section,  his  application 
wasreftised  {Anon.  1  Code  Rep.  N.  S.  211). 

I,  AllldaTit  to  obtain  order.~The  affidavit,  to  procure  the  exami- 
nation of  a  third  person,  need  not  state  that  the  property  of  a  judgment 
creditor  in  his  hands  exceeds  ten  dollars ;  the  limitation  of  ten  dollars  appiies 
only  where  the  affidavit  states  that  such  person  is  indebted  to  the  judgmeat 
debtor  {BreU  v.  Browne,  1  Abb.  N.  S.  165).  An  affidavit'  which  follows  the 
alternative  wording  of  this  section,  that  the  party  "  has  property  of  (he  juiff- 
ment  debtor^  or  i$  indebted  to  Am,"  is  not  sufficient  (Lee  v;  Heir^rger,  1  Code 
Rep.  88).  For  form  of  affidavit  and  order  see  Seeley  v.  Gfarrison  (10  Abk 
460). 

e.  Proeeedlnga  on  order.— The  inquiry  is  limited  to  the  propotr 
which  the  judgment  debtor  owns,  and  to  the  reli^  that  may  be  obtained 
under  such  proceedings  {Van  Wyek  v.  Bradley,  8  Code  Rep.  157;  Tbvar. 
8afegtusrd  Ins.  Co.  4  Bosw.  688).    The  claim,  alone,  of  a  person  alleged  to  bivt 

Eroperty  of  the  judgment  debtor,  terminates  the  right  to  relief  as  agusfit 
im  under  these  proceedings,  and  no  examination  can  be  had  for  the  poipoK 
of  defeating  such  claim.  The  claimant  may  be  required  to  state  the  mAnrr 
but  not  the  nature  of  his  title  (ib. ;  see  Tompkms  do.  B*k  v.  Trapp,  21  How. 
17 ;  The  PecpU  v.  HuQmi,  5  How.  446 ;  8herwood  v.  Buffalo  JB.  £  C^  1% 
How.  189;  Cailin  v.  Doughty,  12  How.  459). 

d.  The  proceedings  cannot  be  continued  qfter  the  death  of  a  sole  defend- 
ant {SauweU  v.  Penman,  18  How.  114 ;  2  Abb.  280). 

§  995.     Witnesses  required  to  testify. 

Witnesses  may  be  required  to  appear,  and  testify  on  any  pro- 
ceedings under  this  chapter,  in  the  same  manner  as  upon  the  trial 
6f  an  issue. 

e,  A  person  examined  as  a  witness,  is  entitled  to  witness*  fees,  as  upoo  the 
trial  of  an  issue  {DatisT.  Turner,  4  How.  190 ;  see  note  to  §  801).  He  naathe 
same  remedy  for  his  fees,  and  is  not  bound  to  testify  until  his  fees  are  paid  (<i) 

/.  If  examined,  he  may  be  examined fuUy  {Tompkins  Co,  Bank  v.  Trappy  21 
How.  17;  see  note  to  §  292,  p.  467,  ante), 

§  996.  (Am'd  1849.)    Com/pdliift/g  attendance. 

The  party  or  witness  may  be  required  to  attend  before  the 
judge,  or  before  a  referee  appointed  by  the  court  or  judge ;  if  be- 
fore a  referee,  the  examination  shall  be  taken  by  the  referee,  and 
certified  to  the  judge.    All  examinations  and  answers  before  a 
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judge  or  referee,  under  this  chapter,  shall  be  on  oath,  except  that 
when  a  corporation  answers,  the  answer  shall  be  on  the  oath  of  an 
officer  thereof. 

a.  The  attendance  of  a  witness,  before  a  county  judge,  is  to  be  enforced  by 
sobpoBna  UBoed  out  of  the  court  in  which  the  judgment  is  obtained ;  and  dis- 
obedience to  SQch  sabpoena  is  to  be  punislled  by  that  court  (The  People  y. 
Dvteker^  8  Abb.  N.  S.  152).  A  county  judge  cannot  punish  in  such  a  case ; 
nor  can  he  punish  for  refuong  to  obey  a  subpoena  issued  by  him  {id,) 

&  When  the  debtor  has  once  been  sworn,  it  is  not  necessary,  or  proper,  to 
Bvear  hun  a  second  time  upon  an  adjourned  examination,  but  the  plaintiff 
ibonld  proceed  to  examine  him  on  the  oath  ah^ady  taken  (Sud$on  v.  PleUy  11 
P«ige,180). 

§  397.  (Am'd  1861.)  Property  ordered  to  be  applied  to  execu- 
tion. 

The  judge  may  order  any  property  of  the  judgment  debtor,  not 
exempt  from  execation,  in  the  hands  either  of  himself  or  any  other 
person,  or  dne  to  the  judgment  debtor,  to  be  applied  towards  the 
satiBfaction  of  the  judgment ;  except  that  the  earnings  of  the 
debtor  for  his  personal  services,  at  anytime  within  sixty  days  next 
preceding  the  order,  cannot  be  so  applied,  when  it  is  made  to  ap- 
pear by  the  debtor's  affidavit,  or  otherwise,  that  such  earnings  are 
necessary  for  the  use  of  a  family  supported  wholly  or  partly  by 
his  labor. 

e.  What  property  majr  be  f4»plled, — This  section  applies  onl^  to 
Bioneys  actually  due  to  a  judgment  debtor  at  the  tin^e  the  order  is  obtamed 
(PcUer  y.  Low^  16  How.  549),  and  not  to  moneys  to  become  due  on  a  contin- 
gency, or  on  an  executoiy  contract  {MoOormwc  y.  Kehoe,  7  N.  T.  Legal  Obs. 
184;  Stewart  y.  Fotter^  1  Hilton,  505).  Or  to  the  interest  of  the  debtor  in  a 
tnnt  fimd,  being  the  annual  profits  of  a  princi]Md  sum  inyested  (Campbell  y, 
Potter,  86  N.  T.  861,  and  see  Locke  y.  MaMett,  2  Keyes,  457 ;  8teu>art  y.  Fogter, 
1  Hilton,  505;  Graff  y,  Bennett,  81  N.  T.  9 ;  Qmgty,  Foeter,  12 How.  50) ;  or 
fbtore  earning  {Woodman  y.  Oooden&ugh,  18  Abb.  265) ;  or  property  which 
the  debtor  aasifined  for  the  benefit  of  his  creditors,  while  the  execution  was  in 
Hfe  in  the  sheriff's  hands  (  Watrotte  y.  Lathrop,  4  Sand.  700) ;  or  a  right  of  ac^ 
tion  for  a  tort  {Ten  Broeck  y.  8loo,  2  Abb.  284 ;  18  How.  28 ;  DanenpoH  y. 
iMdhw,  8  Code  Rep.  66 ;  Hudson  y.  Plete^  11  Paige,  180) ;  or  property  subse- 
quently acquired,  or  debt  subsequentiy  arising  {Samde  y.  Boherte,  8  Abb.  848 ; 
96eBrou)ninff  v.  BeUU,  8  Paige,  568;  2  Barb.  Ch.  Pr.  158;  MeCam  y.jDorehei- 
mer^  1  Clark,  144 ;  Ireland  y.  Smith,  1  Barb.  419 ;  Catan  y.  Southtoellj  18  Barb. 
885).  A  dower  rieht  and  estate  by  courtesy  may  be  reached  {StewoH  y.  Mar- 
tin, 5  Barb.  488 ;  Moak  y.  Coatee,  88  Barb.  498 ;  Beamith  y.  Hofft,  7  Rob.  807); 
and  so  may  money  earned  but  not  payable  until  a  future  day  (8  Edw.  C)u 
R.  457;  4  i<2.  658;  8  Abb.  K.  S.  264).  Creditors  are  entitled  to  the 
debtor's  earnings,  except  for  the  period  of  mzty  days,  computed  fsom  the  time 
when  the  motion  is  made  to  haye  his  property  applied  to  the  payment  of  the 
judgment  {Bnah  y.  White,  12  Abb.  21).  Where  it  appeared  that  the  judgment 
debto*  had  a  family,  which  he  swore  was  dependent  upon  him  for  support,  but 
it  did  not  appear  that  he  contributed  to  the  support  ofnis  family, — it  was  held 
that  his  earnings  were  not  exempt  {Martin  y.  Sheridan,  2  Hilton,  586) ;  and 
80  where  the  judgment  debtor  kept  house,  and  had  boarders,  but  was  unmar* 
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ried,  altboagh  he  represented  th%t  such  eftminffB  were  neceaBary  for  the  sap- 
port  of  his  concubine  and  her  children,  who  resided  with  him  {Van  VeehUn  t. 
HuUy  14  How.  486).  A  nonresident  judgment  debtor  may  be  compelled  to 
convey,  but  not  to  deliyer,  property  that  he  has  out  of  the  State  (Bvnn  t. 
Ibnda,  2  Code  Rep.  71 ;  Ba^  y.  jSyder,  10  N.  Y.  868;  Jenner  v.  Banlmm,  87 
Barb.  610). 

a.  WhMi  tlie  order  ahonld  be  made.^llie  authority  ginn  try 
this  section  should  never  be  ezer^sed  where  the  indebtedness,  or  the  amoont 
of  the  indebtedness,  due  from  ^e  third  person,  is  either  disputed  or  unoertsiii, 
or  where  there  is  any  doubt  as  to  the  pecuniary  ability  of  such  third  perBoa  to 
make  present  payment  {AUxafkder  v.  Biekardmm^  '7  Rob.  64).  The  proceeding 
Is  limited  to  reaching  property  of  the  debtor,  in  his  possession  or  m  the  pos- 
session  of  others,  conceded  to  be  his  {/^woart  v.  Faatery  1  Hilton,  606).  When 
property  or  money,  appearing  to  belong  to  him,  is  in  the  hands  of  otiierB  wbo 
lay  claim  thereto,  it  snould  be  reached  through  a  receiver,  or  be  taken  on  exe- 
cution {id, ;  Hall  v.  McMahon,  10  Abb.  108 ;  The  People  v.  King^  9  How.  97; 
Bodman  v.  Henry^  17  N.  Y.  484 ;  TeOer  v.  BandaU,  40  Barb.  242). 

h.  To  warrant  an  order  that  the  debtor  apply  property  in  satisfociion  of 
the  judgment,  it  should  clearly  appear  that  the  property  is  in  the  hands  of  the 
debtor,  or  under  his  control,  and  tnat  beyond  reasonable  doubt  the  debtor  has 
the  ability  to  comply  with  the  order  when  made  {8an4ford  v.  MoAier^  IS 
How.  18'3^.  The  proof  should  be  very  conclusive  {Peters  t.  Kerr,  22  How.  S). 
The  judge  has  no  right  to  try  and  determine  conflicting  claims  {The  Peofk  r. 
King,  0  How.  97 ;  SuU  v.  MeMdhon,  10  Abb.  108 ;  StewaH  y.  FbOer,  1  Hilton, 
606 ;  Gaep&r  v.  Bennett,  12  How.  807 ;  Oaming  v.  Tooher,  6  How.  16 ;  Btir 
man  v.  Benry,  1 7  N.  Y.  484 ;  Clc^  v.  Lathrop,  28  How.  428 ;  Joyee  v.  Ifofcw* 
2  Hilton,  96;  7  Abb.  888;  TeU&r  v.  Bandall,  26  How.  166;  OrauneeY.  Whiffle, 
84  How.  888 ;  Bobsan  v.  Ford,  8  Edw.  Ch.  R.  441). 

e.  Order  against  a  married  woman  (see  The  People  v.  Cowlee,  84  How. 
481 ;  Crounee  v.  Whipple,  88  How.  888). 

d.  Costs.— The  judge  may  order  payment  of  the  costs  of  the  proceeding 
out  of  any  property  round  appUcable  to  uedebt  {Kearney^ a  Ca$e,  18  Abh  459). 

e.  Dlaobeylnig  order. — ^When  a  debtor  disobeys  an  order  for  the  pay- 
ment of  money,  the  precept  may  issue  to  commit  directly.  In  other  casei  he 
has  an  opportunity  to  be  neard  before  the  precept  issues  {The  People  v.  Ein^^ 
9  How.  79).  The  imprisonment  for  a  contempt  is  not  limited  to  thirty  diyi 
{Be  Better,  2  Code  R.  69).  Form  of  order  to  pay  over  moneys,  or  stand  com- 
mitted, see  Beynolds  v.  MeElhone,  20  How.  464 ;  Kearney's  Case,  18  Abb. 459). 

/.  Appeal. — An  order  under  this  section  is  appealable  {Cr»ufu$  t. 
Whipple,  88  How.  888 ;  Eolstein  v.  Bice,  16  Abb.  807),  unless  as  to  any  matter 
within  the  discretion  of  the  court  {The  People  v.  King,  9  How.  97 ;  Bodman 
V.  Henry,  17  N.  Y.  484) ;  an  order  denying  a  motion  that  the  debtor  applj 
property  rests  in  (Hscretion  {Joyce  v.  HoUnvoi,  7  Abb.  888). 

§  908.  (Am'di84i>,  1861,1862, 1868.)  Judge  may  aj>point  receiver, 
and  prohibit  tranefery  cfe<?.,  of  property.  Order  appointing  reeeker 
to  heJUed,    Receiver  subject  to  control  of  the  court. 

The  judge  may  also,  by  order,  appoint  a  receiver  of  the  prop- 
erty of  the  judgment  debtor,  in  the  same  manner,  and  with  the 
like  authority,  as  if  the  appointment  was  made  by  the  court,  ac- 
cording to  §  244.  But  before  the  appointment  of  such  receiver, 
the  judge  shall  ascertain,  if  practicable,  by  the  oath  of  the  party 
or  otherwise,  whether  any  other  supplementary  proceedings 
are  pending   against  the  judgment   debtor,  and  if  such  pro- 
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<;eedin^  are  so  pending,  the  plaintiff  therein  shall  have  notice 
to  appear  before  him,  and  shall  likewise  have  notice  of  all 
sabsequent  proceedings  in  relation  to  said  receivership.  No 
more  than  one  receiver  of  the  property  of  a  judgment  debtor 
shall  be  appointed. 

The  judge  may  also,  by  order,  forbid  a  transfer,  or  other  dis- 
position of  the  property  of  the  judgment  debtor,  not  exempt  from 
execution,  and  any  interference  therewith. 

Whenever  the  judge  shall  grant  an  order  for  the  appointment 
of  a  receiver  of  the  property  of  the  judgment  debtor,  the  same 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  where  the 
judgment-roll  in  the  action,  or  the  transcript  from  justice^s  judg- 
ment, upon  which  the  proceedings  are  taken,  is  filed ;  and  the  said 
clerk  shall  record  the  order  in  a  book  to  be  kept  for  that  purpose 
in  his  office,  to  be  called  ^^  book  of  orders  appointing  receivers  of 
judgment  debtors,"  and  shall  note  the  time  of  the  filing  of  said 
order  therein.  A  certified  copy  of  said  order  shall  be  delivered 
to  the  receiver  named  therein,  and  he  shall  be  vested  with  the 
property  and  effects  of  the  judgment  debtor  from  the  time  of  the 
filing  and  recording  of  the  order  as  aforesaid.  The  receiver  of 
the  judgment  debtor  shall  be  subject  to  the  direction  and  control 
of  the  court  in  which  the  judgment  was  obtained,  upon  which 
the  proceedings  are  founded ;  or  if  the  judgment  is  upon  a 
tranecript  from  justice's  court,  filed  in  county  clerk's  office, 
then  he  shall  be  subject  to  the  direction  and  control  of  the  county 
court. 

But,  before  he  shall  be  vested  with  any  real  property  of  such 
judgment  debtor,  a  certified  copy  of  said  order  shall  also  be  filed 
and  recorded  in  the  office  of  the  clerk  of  the  county  in  which  any 
real  estate  of  such  judgment  debtor,  sought  to  be  affected  by  such 
order,  is  situated,  and  also  in  the  office  of  the  clerk  of  the  county 
in  which  sucii  judgment  debtor  resides. 

<i.  Appoliitiiient  of  receiver. — To  authorize  the  appointment  of 
i  receiyer  under  this  section,  the  proceeding  should  be  against  the  debtor,  to 
raaeh  his  property  generally,  and  the  motion  to  have  a  receiyer  appointed 
ahoold  be  on  notice  to  the  debtor  {Kemp  y.  Harding^  4  How.  178 ;  Dorr  y. 
ifaeon,  5  ti.  29 ;  Coming  y.  Tooher^  id.  16)  personally  {Barker  y.  Johneon.  4 
Abb.  435).  ''The  appointment  *in  the  same  manner^  only  relates  to  the 
mode  or  form  of  the  appointment.  The  cases  or  circumstances  which  author- 
ize it  are  found  in  §  292"  {P&rier  y.  WiUiams,  9  N.  Y.  142).  A  receiyer  can- 
not be  appointed  until  after  the  return  of  the  execution  unsatisfied  {Darrow 
▼.  Let,  16  Abb.  215). 

h.  Where  other  creditors  haye  commenced  proceedings,  they  are  entitled 

81 
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to  notice  of  application  for  a  receiyer,  bnt  not  to  service  of  a  coot  of  the  ex- 
amination on  which  it  is  founded  {Todd  y.  Crook,  4  Sand.  694).  The  proceed- 
ing, in  theory,  followB  directly  on  the  close  of  the  debtor's  examinatioii,  he  be- 
ing Dresent,  and  no  notice  being  necessary.  Where  other  creditors  are  pro- 
ceeding, they  must  have  notice ;  and  so  must  the  debtor,  when  his  examins- 
tion  has  been  taken  before  a  referee  {id.)  The  notice  need  not  be  a  notice  of 
eight  days;  a  less  notice  is  sufficient  {Leggett  y.  Shan^  24  How.  479). 

a.  It  is  no  answer  to  an  application  for  the  appointment  of  a  recdyer,  thit 
the  examination  has  not  shown  the  debtor  to  be  the  owner  of  any  property 
{Myeri^  Caae,  2  Abb.  476).  Nor,  that  the  debtor  has  property  which  he  is  will- 
ing to  haye  sold  under  execution  {Bailey  y.  Lane^  16  Abb.  878,  note ;  Heroj/  r. 
Gmouy  10  Bosw.  591;  see  TT^^y.  Otermann,  6  Abb.  92;  Todd  y.  CrooU^i 
Sand.  695 ;  Coming  y.  Tooker^  5  How.  16 ;  and  see  in  note  to  §  297).  The  ^^ 
ceiyer's  appointment  is  not  complete  until  his  bond  is  filed  ( Voorhiei  y.  8eff- 
mour,  26  Barb.  570;  Conger  y.  oand$,  19  How.  8).  Where  he  has  ^yen  am- 
ple security  on  his  first  appointment,  he  need  not  giye  further  security  on  be- 
ing appointed,  pending  his  first  appointment,  receiyer  of  the  same  estate  in 
another  action  {Banks  y.  Potter^  21  How.  469).  An  order  for  appointing  a  re- 
ceiyer, founded  on  the  vohmtary  appearance  and  examination  of  the  judgment 
debtor,  is  yalid  {Bingham  y.  Dubroio,  14  Abb.  251) ;  see  in  note  to  §  244. 

h.  Teftlng  of  property  In  receiver — ^hlf  poirers  anddatlet. 
— ^The  receiyer  is  not  yested  with  the  property  until  a  certified  copy  of  the  or- 
der has  been  deliyered  to  him,  and  the  onier  has  been  filed  and  recorded  Tie 
property  yested  is  onlj  such  as  the  debtor  owned  at  the  time  of  the  granting 
the  order  for  his  exammation  {Campbell  y.  Oenet^  2  Hilton,  290 ;  Orqffy.  Bon- 
netty  25  How.  470^.  The  judge  cannot  require  any  assignment,  but  can  only 
appoint  the  receiyer,  and  leaye  him  to  sue  under  the  title  deriyed  from  his 
office  merely  {Ten  Broeck  y.  8loo,  2  Abb.  236 ;  18  How.  81 ;  see  The  People  t. 
Bulberty  5  How.  446;  Huhaver  y.  Wile$y  11  How.  446 ;  see  2  Abb.  477).  The 
receiyer  is  not  trustee  alone  for  the  parties  at  whose  instance  he  was  appointed, 
but  for  all  the  creditors  of  the  judgment  debtor  {Boitwiek  y.  Beieer,  10  4^b. 
197).  He  does  not  stand  merely  in  the  place  of  the  debtor^  but  represents  the 
creditors  {Seymour  y.  WUeon,  15  How  855).  He  is  to  administer  the  property 
yested  in  him,  under  the  direction  of  the  court,  for  the  benefit  of  all  the  credi- 
tors, first  discharging  those  debts  which  haye  ac<^uired  an  equitable  priority 
{Bokwick  y.  Beixer^  10  Abb.  197) ;  he  may  maintam  an  action  to  set  aside  ul 
assignment  of  real  and  personal  property  made  by  the  debtor  in  fraud  of  his 
creditors  {Seymour  y.  Wileon^  15  How.  855 ;  Boetwiek  y.  Beieer^  10  Abb.  197), 
and,  where  he  succeeds  in  setting  aside  an  assignment  made  for  the  benefit  of 
creditors,  he  may  sell  such  assigned  property,  under  the  direction  of  the  court, 
and  apply  the  proceeds  in  satisfaction  of  the  debts  of  the  firaudulent  assigDor 
{Porter  y.  Wiutame^  9  N.  Y.  142,  and  see  Chautaugue  Co,  B'k  t.  WhiU,  6  N. 
Y.  287 ;  Boitwiek  y.  Meneh,  40  N.  Y.  888).  He  may  maintain  an  action  against 
the  judgment  debtor,  of  whose  property,  he  is  receiyer,  for  a  conyersion  there- 
of, where  the  debtor  has  conyerted  the  same  after  the  title  of  the  receiyer  ae* 
crued  {Oardner  y.  Smith,  29  Barb.  68). 

0.  Where  a  receiyer  demands  the  deliyeiy  to  him  of  nersonal  property,  as 
being  the  property  of  the  judgment  debtor,  if  the  demana  is  sufficient  in  o^er 
respects,  the  oblection  cannot  oe  taken  at  the  trial,  that  he  did  not  exhibit,  at 
the  time  of  such  demand,  the  eyidence  of  his  appointment  as  receiyer,  if  the 
refusal  to  deliyer  was  not  placed  on  that  ground  {Livingston  y.  Stensdy  8  Bosw. 
19). 

d.  A  receiyer  is  entitled  to  recoyer  from  a  creditor,  by  judgment  reooyered 
subsequent  to  that  in  which  such  proceedings  were  had,  but  prior  to  his  ap- 

§  ointment,  the  yalue  of  property  afCerwards  leyied  upon  by  by  such  creditor's 
irection,  under  such  suosequent  judgment,  and  sold  {Feesenden  y.  Woods,  S 
Bosw.  550). 

0.  A  receiyer  cannot  maintain  an  action  to  subject  the  surplus  of  a  trust 
fbnd,  created  by  a  person  other  than  the  debtor,  to  tiie  payment  of  the  judg- 
ment {CampbeUY.  Foster,  85  N.  Y.  861). 
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0.  A  debtor  cannot  be  punished  as  for  a  contempt,  in  refusing  to  deliver 
property  to  a  receiyer,  ontU  an  order  for  such  delivery  has  been  made  and  dis- 
obeyed ( Watson  V.  FiUnmmons,  5  Duer,  629). 

0.  ReeelTer  subject  to  the  control  of  the  court.— The  re- 

cdYeriB  subject  to  the  order  of  the  judf^e.  He  may  be  required  to  account 
for  the  property  which  may  come  to  his  hands ;  and  the  jurisdiction  of  the 
jadge  must  necessarily  continue  untU  the  judgment  creditor  is  paid,  or  all  the 
fnnds  or  property  in  the  hands  of  the  receiver  are  applied  on  the  judgment,  or 
are  exhausted  (  WMer  v.  Eobbie^  13  How.  884). 

€,  Where  a  receiver  having,  without  specific  direction  by  the  referee,  taken 
goods  apparently  in  the  debtor's  possession,  but  which  were  claimed  by  one 
not  a  party  to  the  suit,  he  was  ordered  to  restore  them,  on  the  claimant's  un- 
dertaking to  hold  them  subject  to  the  order  of  the  court,  and  a  reference  as  to 
the  title  was  directed  (DiekerBon  v.  Van  Tine^  1  Sand.  724). 

d.  The  court  will  not  enjoin  a  receiver,  by  iigunction  in  a  separate  action^ 
from  taking  possession  of  the  execution  debtor's  property  {Van  Rennelaer  v. 
Snajfy  9  How.  186).  A  receiver  had  the  supposed  value  of  $60,000  of  prop- 
erty in  his  power,  and  the  amount  which  was  likely  to  be  requiied  to  satisl^ 
the  demand  in  suit  was  only  about  $1,000 :  the  court  restrained  him  from 
making  sale  by  auction  of  the  whole  property  in  his  hands  (  WardeU  v.  Leaven- 
wrik,  8  Edw.  Ch.  R.  244).  No  order  will  be  made  on  the  motion  of  a  re- 
cdver  to  sell  the  estate  of  the  debtor,  consisting  of  his  interest  as  cestui  que 
truA  under  a  will  {8eoU  v.  Neoius,  6  Duer,  672). 

e.  Order  forblddlufT  trantfer  of  property. — The  forbidding 
a  transfer  of  the  defendant's  property  under  this  section,  is  a  different  proceed- 
ing from  an  injunction  granted  in  an  action  as  a  provisional  remedy.  There 
should,  no  doubt,  be  some  reason  appearing  in  the  affidavit,  before  the  judge 
Bhoold  forbid  a  transfer  or  other  disposition  of  the  property  of  a  judgment 
debtor  (Qreen  v.  Bollard,  8  How.  816).  8erMe,  that  after  service  of  an  order 
forbidding  a  judgment  debtor  to  interfere  with  his  property,  it  would  be  a 
contempt  for  him  to  collect  money  previously  earned,  and  apply  it  to  debts 
for  family  supplies  {Taggard  v.  TalcoU,  2  Edw.  Ch.  R  628).  To  put  a Judg- 
meDt  debtor  in  contempt  for  interfering  with  his  property,  it  must  be  affirma- 
tiyely  shown  that  the  property  in  question  was  acquired  ;>mr  to  the  gnmting 
of  the  order  {Potter  v.  Law,  16  How.  549).  The  debtor  proceeding  to  judg- 
ment, in  a  suit  pending  at  the  time  of  service  of  an  order  restraininffinterfer- 
ence  with  his  property,  is  not  a  violation  of  such  order  {ParJc^  v.  Wakeman, 
10  Paige,  485) ;  nor  is  confessing  a  judgment  {McCredie  v.  Bemor,  4  Paige, 
378 ;  see,  however,  Lansing  v.  Boston,  7  Paiffe,  864 ;  Boss  v.  Cla/ussman,  8  Sand. 
676).  Kor  is  merely  carrying  into  effect,  by  procuring  novation,  a  previous 
aasigmnent  of  a  right  of  action  {Bichardson  v.  Bust,  9  Paige,  248 ;  Bee  Ireland 
T.  JMth,  8  How.  244 ;  1  Barb.  419). 


§  999«  (Am'd  1849.)  Proceedings  ttpon  claim  of  another  party 
to  property^  or  on  denial  of  indebtedness  to  judgment  debtor. 

If  it  appear  that  a  person,  or  corporation,  alleged  to  have  prop- 
erty of  a  judgment  debtor,  or  indebted  to  him,  claims  an  interest 
in  the  property  adverse  to  him,  or  denies  the  debt,  such  interest  or 
debt  shall  be  recoverable  only  in  an  action  against  such  person  or 
corporation  by  the  receiver ;  bat  the  judge  may,  by  order,  forbid 
a  transfer,  or  oth^r  disposition  of  such  property  or  interest,  till  a 
Bnffident  opportunity  be  given  to  the  receiver  to  commence  the 
action,  and  prosecute  the  same  to  judgment  and  execution ;  but 


476  PROCEEDINGS  SUPPLEMENTARY        [§§  300-302. 

such  order  may  be  modified  or  dissolved,  by  the  judge  granting 
the  Bame,  at  any  time,  on  such  security  as  he  shall  direct. 

a.  Section  290  applies  only  to  actions  between  third  pereons,  not  to  thoae 
between  the  judgment  creditor  and  the  judgment  debtor  only  {CatUn  y. 
Jhughtify  Id  How.  459).  It  should  be  coni&ied  to  cases  where  proceedinga 
have  been  instituted  under  §  292  or  §  294  {Goodyecvr  v.  BOts^  7  How.  188;  see 
MmoMtan  y.  McLaud,  19  Barb.  857 ;  King  y,  Ttuka,  1  Duer,  035.  Sherwood 
y.  B^falo  RR12  How.  459 ;  The  People  y.  King,  9  How.  97 ;  Bodtnan  y. 
Bmrp,  17  N.  T.  484 ;  and  notet  to  %\  294,  298). 

§  S00«  (Am'd  1849, 1857.)   Reference  h/  judge. 

The  judge  may,  in  his  discretion,  order  a  reference  to  a  referee 
agreed  upon  by  the  parties,  or  appointed  by  him,  to  report  the 
evidence  or  the  facts,  and  may,  in  his  discretion,  appoint  such 
referee  in  the  first  order,  or  at  any  time. 

(.  In  the  New  York  common  pleas,  it  is  the  settled  practice,  in  cases  where 
a  transcript  has  been  filed  from  the  marine  or  a  district  court,  to  order  the 
debtor  to  appear  and  be  examined  before  a  referee,  and  the  referee  is  named 
and  appointed  in  the  order  in  the  first  instance. 

c.  The  referee  has  no  right  to  ac^oum  the  examination  indefinitelT, 
without  the  consent  of  the  defendant,  and  to  summon  the  defendant  agam 
before  him  at  a  fhture  day.  But  he  should  require  the  plaintiff  to  proceed 
with  all  reasonable  diligence  {Hudson  v.  PleU^  11  Paige,  180).  He  may,  m 
his  discretion,  allow  corrections  or  explanations  to  be  made  by  any  party  to 
the  examination,  after  the  same  has  been  concluded  and  signed  {Ovmingi. 
Tooher^  5  How.  16).  If  appointed  to  report  the  fiicts,  he  is  not  at  liberty  to 
report  the  evidence  at  large  {Dorr  v.  Hfoxon^  5  How.  29).  He  should  decide 
what  effects  are  to  be  delivered  to  the  receiver,  and  specify  the  same  particu- 
larly {Dickerion  y.  Van  Tine,  1  Sand.  724).  If  the  articles  are  ponderous,  the 
referee  should  designate  a  time  for  the  debtor  to  attend  at  the  place  where 
they  are  situate,  and  deliver  the  same  to  the  receiver  {ib.) 

§  SOI.    (Am'd  1849.)     Costs  of  proceeding. 

The  judge  may  allow  to  the  judgment  creditor,  or  to  any  par- 
ty so  examined,  whether  a  party  to  the  action  or  not,  witDesEcs* 
fees  and  dishursements,  and  a  fixed  sum  in  addition,  not  exceeding 
thirty  dollars,  as  costs. 

d.  The  application  for  costs,  under  this  section,  cannot  be  made  until  the 
proceedings  nave  been  terminated,  and  in  favor  of  the  party  applying  (Dam 
y.  Turner,  4  How.  190).  This  section  does  not  apply  to  cases  where  no  ex- 
amination of  the  judgment  debtor  has  taken  place 

e.  Until  the  judge  makes  the  final  report  for  the  application  of  the  ituids 
in  the  hands  of  the  receiyer,  he  has  power  to  make  the  allowance  under  this 
section  {Wether  v.  Soblney  18  How,  884). 

§  309,  (Am*d  1849,  1851).  Disobedience  of  order^  hoto  pun- 
ished. 

(1.)  If  any  person,  party,  or  witness,  disobey  an  order  of  the 
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judge  or  referee,  duly  served,  such  person,  party,  or  witness,  may 
be  punished  by  the  judge,  as  for  a  contempt.  (2.)  And  in  all 
cases  of  commitment  under  this  chapter,  or  the  act  to  abolish  im- 
prisonment for  debt,  the  person  committed  may,  in  case  of  inability 
to  perform  the  act  required,  or  to  endure  the  imprisonment,  be 
discharged  from  imprisonment,  by  the  court  or  judge  committing 
him,  or  the  court  in  which  the  judgment  was  rendered,  on  such 
terms  as  may  be  just. 

a.  Pimlfllilng  for  contempt. — The  judge  who  made  the  order  has 
fall  power,  out  of  court,  to  punish  for  contempt  {Shepherd  y.  Dean^  18  How. 
174 ;  8  Abb.  424 ;  JMhrop  v.  Cla/pp,  40  N.  Y.  837 ;  Be  Smethurst,  2  Sand.  724) ; 
the  judge  at  special  term  has  the  same  power  (JDreseer  y.  Vcm,  PeUy  15  How. 
19 ;  The  People  v.  Kelly,  22  How.  309 ;  Kearney'^  Case,  18  Abb.  459).  The 
enforcement  of  an  order  in  supplementary  proceedings,  is  a  proceeding  as  for 
contempt  to  enforce  a  ciyil  remedy ;  such  a  procee£ng  is  a  proceeainc  in 
the  action  {Pitt  y.  Damsany  87  N.  Y.  285) ;  and  the  papers  may  be  entitled 
either  as  in  the  action  (4  Paige,  360),  or  as  The  People,  &c.,  on  the  relation  of 
A  [the plaintiff]  (7  Paige,  325).  In  such  a  proceeding  reference  must  be 
bad  to  the  reyised  statutes  (2  R.  S.  535)  as  to  the  mode  of  procedure  {Be 
SmeUturst,  2  Sand.  724).  An  order  requiring  a  debtor  to  show  cause  why  he 
should  not  be  punished  for  a  contempt,  is  well  seryed  upon  the  attorney  for 
the  debtor  {Pitt  y.  Damem,  87  N.  Y.  285). 

K  Where  the  debtor  is  ordered  to  pay  the  judgment,  and  a  specified  sum  for 
costs,  within  a  specified  time,  on  his  failing  to  do  so  he  may  be  proceeded 
a^nst  as  for  a  contempt,  and  imprisoned  until  the  order  be  complied  with 
{Jbrveh  V.  Lee,  2  Trans.  App.  95) ;  and  on  yiolating  an  order,  forbidding  trans- 
fer of  property,  the  court  may  impose  a  fine  {The  People  y.  Kinguandy  8 
Keyes,  825 ;  5  Abb.  N.  8.  90 ;  1  Trans.  App.  270). 

c  When  a  referee,  on  the  examination  before  him,  directs  a  witness  to 
answer,  that  is  a  sufficient  order ,  and  the  question  being  proper,  if  the  witness 
reftwe  to  answer,  he  is  guilty  of  contempt  {Lathrop  y.  Cld^^  4Q  N.  Y.  837 ; 
The  People  y.  MareUm,  18  Abb.  257). 

<2.  Where  a  party  disobeys  an  order  for  payment  of  money,  the  precept  to 
commit  may  issue  at  once  {The  People  y.  King,  9  How.  97) ;  or  the  party  may 
proceed  by  order  to  show  cause  {Bnieh  y.  Lee,  2  Trans.  App.  97 ;  6  Abb.  N.  S. 
SO);  if  the  proceeding  is  by  order  to  show  cause,  no  interrogatories  need  be 
filed  {Pitt  y.  DafAeon,  87  N.  Y.  235 ;  Lathrop  y.  Clapp^  40  N.  Y.  885 ;  Bnuh 
T.  Lee,  2  Trans.  App.  97 ;  Watem  y.  Fitzeimmone,  5  Duer,  629). 

e.  An  attachment,  to  bring  a  party  before  the  court  to  answer  for  alleged 
disobedience  of  an  order  of  the  court  or  a  judge,  cannot  be  granted  without 
proof,  by  affidayit,  both  of  the  service  of  such  order  and  of  the  failure  to 
appear  (Ward  y.  Areneon^  10  Bosw.  589).  An  affidayit  by  the  attorney  that 
toe  order  was  personally  served  by  the  sheriff  is  not  sufficient.  Nor  is  it 
BnfScient  to  state  in  the  affidayit  that  some  of  several  orders  have  been  duly 
served  {De  Witt  y.  Dennis,  80  How.  181).  The  attachment  should  be  made 
returnable  before  the  judge  by  whom  it  was  issued,  and  not  before  one  of  the 
jndffcs  of  the  court  at  chambers  {Kelly  y.  McCormick,  28  N.  Y.  818).  A  copy 
of  the  affidayits  on  which  the  attachment  issued  should  be  senrea  a  reason- 
able time  before  the  return  of  the  attachment,  to  enable  the  party  to  prepare 
his  defense  (  Ward  y.  Aremon,  10  Bosw.  589).  If,  on  being  brought  into  court, 
the  party  does  not  admit  the  contempt,  interrogatories  must  be  filed,  copies 
fiimished  to  the  party,  and  time  given  him  to  answer  them.  Refusing  to 
answer  the  interrogatories  is  a  contempt  {Be  Witt  y.  Dennis,  30  How.  181). 
If  on  the  retom  ofan  attachment,  or  order  to  show  cause  for  an  alleged  con- 
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tempt  in  not  attending  to  be  examined,  the  party  sabmits  to  an  ezaminatioii, 
usually-  the  court  proceeds  no  forther  for  the  contempt  {HiUan  y.  Piattenany  18 
Abb.  245). 

a.  Dlacliarg^  under  f  ubdlTltlon  d. — This  provision  is  applicable, 
in  the  discretion  of  the  court,  to  casesof  imprisonment  under  the  Act  of  1831, 
but  in  such  cases,  the  prisoner  should  not  be  discharged  where  his  proceed- 
ings have  not  been  fair,  and  his  inability  to  pay  is  not  clearly  esteblifihed 
(Maass  y.  La  Torre,  6  Abb.  N.  8.  219). 


TITLE  X. 

Of  the  costs  in  Civil  Actions. 

Section  808.    Existing  statutes  regulating  costs  repealed. 

804.  Costs,  when  allowed  of  course  to  the  plaintiff,  costs  where 

seyeral  actions  brought  on  one  instrument. 

805.  Costs,  when  allowed  of  course  to  the  defendant. 

806.  Costs,  when  allowed  to  either  party,  in  the  discretion  ol 

the  court. 

807.  Amount  of  costs  allowed. 

808.  Allowance  in  addition  to  costs. 

809.  Allowance,  how  computed.     Difficult  and  extraordinaiy 

cases. 

810.  Interest  on  yerdict  or  report,  when  allowed. 

811.  Costs,  how  to  be  inserted  in  judgment.    A^jnstment  ot 

interlocutory  costs. 

812.  Clerk's  fees. 
818.    Referee's  fees. 

814.  Costs  on  postponement  of  trial. 

815.  Costs  on  a  motion. 

816.  Costs  against  an  infant  plaintiff. 

817.  Costs  in  an  action  by,  or  against,  an  executor  or  adminis- 

trator, trustee  of  an  express  trust,  or  a  person  expressly 
authorized  by  statute  to  sue.    Security  for  costs. 

818.  Costs  on  reyiew  of  a  decision  of  an  inferior  court  in  a  spe- 

cial proceeding. 

819.  Costs  in  actions  by  the  people. 

820.  The  like. 

821.  Costs  against  assignee  of  cause  of  action,  after  action 

brought. 

822.  Costs  on  a  settlement. 

§  303.    Fee  hill  abolished. 

All  Btatates  establishlDg  or  regulating  the  costs,  or  fees  of 
attorneys,  solicitors  and  coansel  in  civil  actions,  and  all  existing 
rules  and  provisions  of  law,  restricting  or  controlling  the  right  of 
a  party  to  agree  with  an  attorney,  solicitor  or  counsel,  for  his 
compensation,  are  repealed ;  and  hereafter  the  measure  of  such 
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<»ompen8ation  shall  be  left  to  the  agreement,  express  or  implied, 
of  the  parties.  But  there  may  be  allowed  to  the  prevailing  party, 
upon  the  judgment,  certain  sums  by  way  of  indemnity,  for  his 
expenses  in  the  action  ;  which  allowances  are  in  this  act  termed 

K^OBtS. 

a.  Former  rules  at  to  eotU  abrogated. — ^The  code  establishes 
rnles  regulating  costs,  Tvhich  supersede  all  former  rules  upon  the  subject 
[Montgomery  Co.  B'^h  v.  Albany  Ctty  B%  7  N.  Y.  465),  except  in  certain 
cases,  Bome  of  which  are  mentioned  below. 

h.  Costs  In  actions,  Ac,  against  mayor,  dec,  of  Neir  York. — 
Inactions  or  special  proceedings  against  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  if  the  plaintiff  recover  judgment,  "  he  shall  recover 
fuU  taxable  costs,  without  regard  to  the  amount  of  judgment "  (Laws  1860, 
ch.  379,  §  2).  Laws  1859,  ch.  262,  provide  that  no  costs  shall  be  recovered 
in  actions  against  municipal  corporations,  unless,  prior  to  conunencing  the 
action,  the  claim  in  suit  was  presented  for  payment  to  the  chief  fiscal  officer 
of  sach  corporation.  This  provision  does  not  apply  to  actions  arising  ex 
deHOo  {Mediure  v.  Superv.  of  Niagara^  4  Trans.  App.  275). 

c.  Seh€N>l  district  ofllcers.—See  Laws  1847,  ch.  480 ;  Clark  y.  Tunni- 
eUft,  4  Abb.  N.  8.  451. 

d.  Surrogates'  courts. — These  provisions  do  not  apply  to  costs  in 
surrogates'  courts  (Detnn  v.  Patching  26  N.  Y.  441) ;  costs  on  appeal  from 
surrogate's  decree.    See  §  318. 

e.  Costs  In  federal  courts. — This  section  does  not  affect  the  question 
of  costs  in  the  federal  courts.    See  1  Blatch.  0.  C.  R.  647,  650. 

/.  Costs  as  1>eti¥een  attorney  and  client. — Costs  as  adjusted 
under  the  code  are  not  the  measure  of  compensation  for  the  services  of  the 
attorney,  in  an  action  between  himself  and  his  client  to  recover  compensation 
for  sach  services.  In  such  an  action,  the  attorney  must  prove  the  value  of  his 
serrices  {Qarr  v.  Mairet^  1  Hilton,  498).  The  taxable  costs  are  prima  facie 
the  measure  of  the  attorney's  compensation  (Keemin  v.  BomfUnger^  19  How. 
158;  12  Abb.  827,  noU), 

g-  Agreements  as  to  compensation  to  attorneys. — ^This  section 
is  supposed  to  have  so  far  repealed  the  provisions  of  the  revised  statutes, 
prohibitiog  an  attorney  buying  causes  of  action  to  sue  thereon,  as  to  make  it 
lawfQl  for  a  party  to  agree  with  an  attorney  to  give  him  a  portion  of  a  de- 
mAnd,  if  ana  when  recovered,  in  consideration  of  his  bringmg  suit  for  the 
recovery  of  such  demand  (Satterlee  v.  Frazer,  2  Sand.  141 ;  Benmict  v.  Stuart, 
23  Barb.  420).  See  Barry  v.  Whitney,  8  Sand.  696 ;  Boston  v.  Smith,  1  E.  D. 
Smith,  818 ;  Wilde  v.  Joel,  15  How.  829  ;  Stow  v.  Eamlin,  Hid,  452 ;  Eitchings 
T.  Van  Brunt,  6  Abb.  N.  S.  272). 

A.  Sabstltutlon  of  attorney. — The  court,  in  the  absence  of  any  agree- 
ment as  to  the  amount  of  costs,  will  not  order  a  substitution  of  an  attorney 
on  payment  of  the  taxed  costs  only,  but  will  allow  the  attorney  such  further 
compensation,  as  under  the  circumstances  is  proper  (Cregier  v.  Cheesbrongh,  25 
How.  200).  On  the  substitution  of  an  attorney,  where  the  attorney  alleges 
that,  subsequent  to  the  judgment,  his  client  assigned  it,  with  a  view  to  defeat 
the  attomey^s  lien,  the  attorney  may  have  a  reference  to  ascertain  his  lien  on 
the  judgment  for  taxed  costs,  without  prejudice  to  his  right  as  against  the 
^eagatQ  {Biehardeon  y.  Brooklyn  Bailroad,  24  How.  321 ;  irf.480;  15  Abb. 
W3,  note) ;  see  Supreme  Court  Rule  12 ;  Superior  Court  Rule  XVII. 

i.  Costs  In  certain  actions  iirliere  damages  claimed  do  not 
exceed  $500. — ^The  marine  court  of  the  city  of  New  York  has  jurisdiction 
**  of  actions  of  assault  and  battery,  false  imprisonment,  malicious  prosecution, 
libel  and  slander,  where  the  damages  claimed  do  not  exceed  $500 ;  and  the 
<ost8  of  all  such  actions,  when  prosecuted  in  any  other  court  of  the  city  of 
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New  York,  are  limited  to  the  amount  which  wonld  have  been  recoTered  in 
said  marine  court,  if  prosecuted  therein,  but  in  no  such  action  shall  the  costs 
exceed  the  damages  recovered''  (Laws  of  1858,  p.  1165,  §  1).  But  if  the 
damages  daitned  exceed  $500,  and  the  plaintiff  recover,  his  right  to  costs 
will  be  regulated  by  the  code  (Murray  v.  I)e  Oron,  3  Duer,  668).  In  an  action 
for  assault,  the  place  of  trial  was  Dutchess  county,  where  the  plaintiff  resided, 
the  damages  claimed  being  $1 ,000.  Afterwards  the  place  of  trial  was  changed 
to  the  city  of  New  York.    The  cause  was  twice  tried.     On  the  first  trial  the 

glaintiff  had  a  verdict  for  $450,  and  on  the  second  trial  a  verdict  for  $75,— 
eld  that  it  was  not  a  case  within  the  act,  and  that  the  plaintiff's  costs 
were  not  limited  to  the  amount  of  his  recovery  (Sleight  v.  Mancox,  4  Abb. 
245). 

a.  Openiiiir  ■treets,  A;c.— The  act  of  April  1, 1854  (Laws  ot  1854,  p. 
'^Bl),  ^vems  as  to  the  taxation  of  the  costs  and  expense  of  street  improye- 
ments  in  the  city  of  New  York.  Consequently  all  bUls  of  the  corporation 
counsel,  for  services  rendered,  or  of  proceedings  pending  previous  to  the  first 
of  January,  1855,  are  to  be  taxed  at  the  rates  allowed  previous  to  the  passage 
of  the  bill  of  1854  (In  the  matter  of  The  Bowery^  19  Barb.  589).  An  appal 
from  the  taxation  of  costs  in  such  cases  must  be  taken  before  the  report  is 
confirmed  ;  it  cannot  be  taken  ^fterwards  (Re  Sixty-Jffth  Street,  28  How.  256). 

h,  Cof tfl  of  one  of  teTeral  iMues, — ^The  provision  of  the  revised 
statutes,  that  where  there  are  two  or  more  distinct  causes  of  action  in  separate 
counts,  the  plaintiff  shall  recover  costs  on  the  issues  found  for  him,  and  the 
defendant  on  those  found  in  his  favor,  is  not  abrogated  by  the  code  (Drm- 
m  V.  Wickei,  2  Abb.  460). 

e.  Coats  In  speelal  proeeedlnffa.— See  note  to  }  818,  poet,  lie 
legislature  has  made  no  provision  for  costs  in  a  special  proceeding  on  an  orig- 
inal application  to  the  court  Therefore,  in  an  original  application  in  a  qpedsl 
proceeding,  motion  costs  only  can  be  allowed  (Be  Pieree,  12  How.  582).  The 
provisions  of  that  part  of  the  code  which  relates  to  costs  upon  appeal,  are 
applicable  to  appeals  in  special  proceedings,  as  well  as  to  those  taken  in  dvil 
actions,  strictly  so  called  (The  People  v.  StuHewmt,  8  Duer,  616 ;  The  People  ▼. 
BoUneon,  24  How.  845). 

d.  Coats  In  proceedings  on  forfeited  recognizances  In  New 
York  citjr, — ^In  no  case  whatsoever,  upon  proceedings  upon  forfeited  recog- 
nizances, shall  any  fees  or  costs  be  chargeable  to  the  mayor,  commonal^, 
aldermen,  or  supervisors  of  the  city  and  county  of  New  York,  by  the  oflker 
prosecuting  the  same  (Laws  1855,  ch.  202,  §  8). 

e.  Attorney's  lien.— The  code  has  not  affected  the  lien  of  the  attorney 
upon  the  judgment  for  his  costs  (Ward  v.  WordevDorth,  1  £.  D.  Smith, 598; 
Boon^y  v.  Second  Ave.  B.  R  Co.  18  N.  Y.  868 ;  Shenoood  v.  Btiffah  and  F, 
T.  City  BaUroad  Co.  12  How.  186 ;  BMine  v.  Alexander,  11  id.  100;  TOKat 
V.  Batterman,  4  Barb.  47 ;  Creighton  v.  IngereoU,  20  id.  541 ;  Haight  v.  ^o&xNni, 
16  How.  178,  160;  7  Abb.  210;  Ex  parte  Kyle,  1  Cal.  R.  881 ;  and  see  8  K  D. 
Smith,  66 ;  McOregor  v.  Cometock,  28  N.  Y.  287  ;  Ely  v.  Coolce,  28  N.  Y.  865; 
Cock  V.  Palm^,  19  Abb.  872 ;  Adame  v.  Fox,  27  How.  409).  But  the  lien  is 
lost  by  an  assignment  of  the  attorney ^s  claim  to  a  third  person  (ChappeU  v. 
Dunn,  21  Barb.  17). 

/.  As  between  the  parties  to  an  action,  an  attorney,  as  such,  has  no  lien 
upon  the  subject  of  the  action,  and  the  parties  may  settle  and  discharge  it  be- 
fore judgment  without  consulting  him,  if  there  is  no  collusion  to  deprive  him 
of  costs  (McDowell  v.  Second  Avenue  B.  R  Co.  4  Bosw.  670;  see  Benedicts. 
Harlow,  5  How.  847 ;  Brown  v.  Cometoek,  10  Barb.  67 ;  Piatt  v.  Jerme,  19 
How.  U.  S.  Rep.  884 ;  Harrieon  v.  Wilcox,  11  Ire.  Law  Rep.  500 ;  Datenport  t. 
Ludlow,  4  How.  887 ;  Shank  v.  Shoemaker,  18  N.  Y.  489 ;  Ex  parte  Morriton,i 
Law  Rep.  158,  Q*  ^0 1  where  the  parties  compromise  an  action  behind  the 
back  of  the  plaintiff  ^s  attorney,  and  witii  a  view  to  deprive  him  of  his  costs^ 
the  court  will  allow  the  attorney  to  proceed  in  the  action  to  recover  his  costs 
(Bae^in  v.  Knickerbocker  Stage  Co.  21  How.  298 ;  12  Abb.  824 ;  Bo^bim  v.  Al- 
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aander,  11  How.  100;  Murgttat  y.  Mvhy^  0  How.  460 ;  see,  howerer,  MeKen- 
tie  y.  MeKenne,  21  How.  467 ;  MeKmne  y.  Modes,  18  Abb.  887 ;  Carpenter  y. 
Suih  At,  B.  R  Co.,  1  Amer.  Law  Rqg^.  N.  S.  410 ;  Aekerman  y.  Ackerman,  14 
Abb.  229;  Oioen  Y.Mason,  18  How.  156;  Qoodridge  y.New,\^  How.  180; 
Cock  y.  i\iZm«r,  1  Rob.  658 ;  and  see  Pearl  y.  Bobitehek,  2  Daly,  188). 

a.  As  against  his  client,  an  attorney  has  the  right  to  collect  a  judgment 
and  apply  the  proceeds  towards  satisfaction  of  his  claim  for  seryices  (M»*- 
^tood  y.  Buffalo  B,  B.  Co,  12  How.  186) ;  and  to  enforce  his  lien  he  may, 
without  the  consent  of  his  client,  sue  in  the  client's  name  on  the  undertaking 
of  bail,  and  the  client  cannot  release  the  action  to  the  prejudice  of  the  at- 
torney's lien  (Shaekleton  y.  Hart,  20  How.  80 ;  12  Abb.  825,  note). 

b.  The  attorney  cannot  issue  an  execution  on  the  judgment,  for  the  amoimt 
of  his  lien,  after  the  judgment  has  been  satisfied  by  the  client  {Aekerman  y. 
Aeherman^  14  Abb.  229).  Nor  can  he,  where  the  judgment  has  been  paid 
after  an  execution  has  been  returned  unsatisfied,  enforce  his  lien  by  a  pro- 
ceeding supplementary  to  the  execution  (De  Orato  y.  Boardman^  18  Abb.  887, 
note), 

e.  A  motion  made  seyen  years  after  a  judgment  has  been  satisfied,  to  ya- 
cate  the  satisfaction  to  enforce  the  attorney's  lien  denied  ( Winans  y.  Masony 
21  How.  158 ;  88  Barb.  522). 

d.  The  attorney  cannot  be  depriyed  of  his  lien  by  a  payment  under  section 
298  of  the  code  {East  Bker  Bani  y.  Kidd,  18  Abb.  887,  note  ;  and  see  note  to 
{  298,  ante),  but  he  may  be  by  a  honajlde  payment  to  the  judgment  creditor, 
without  notice  of  any  Uen  {Aekerman  y.  Aekerman,  14  Abb.  229 ;  and  see  Focp 
T.  Fox,  24  How.  409). 

e.  The  attorney's  lien  to  the  extent  of  his  costs  extends  to  the  costs  and 
damages  {Aekerman  y.  Aekerman,  14  Abb.  229) ;  and  to  all  the  incidents  of 
the  judgment,  or  securities  for  its  payment,  including  the  undertaking  of  bail 
(ShaeUeton  y.  Hart,  20  How.  89;  12  Abb.  825,  note;  Foxy.  Fox,  24  How.  409). 
The  lien  attaches  to  the  subject-matter  of  the  action  from  the  commencement 
of  the  action  {Keenan  y.  Dorftingw,  19  How.  158;  12  Abb.  827,  note).  But 
•onNe,  not  to  the  damages  until  th^  are  receiyed,  unless  by  yirtue  of  some 
special  contract  {Benedict  y.  Harlow,  5  How.  847). 

/  Where  an  action  is  brought  for  the  purpose  of  setting  off  a  judgment, 
owned  by  the  plaintiff,  against  a  judgment  for  costs  in  fayor  of  the  defendant, 
against  tiie  plaintiff,  the  attorney's  hen  for  costs  on  the  latter  judgment  can- 
not be  let  in  to  obstruct  the  set-off.  B  is  otherwise  on  a  motion  to  set-off  the 
judgments  {Martin  y.  Kanouse,  17  How.  146;  see  Hoyden  Y.MeJDermott,  9  Abb. 
14 ;  Bly  v.  Cook,  9  Abb.  866 ;  Boberts  y.  Carter,  9  Abb.  366,  note ;  17  How. 
841).  The  attorney's  lien  was  on  motion  held  superior  to  the  right  of  set-ofi 
{GridUy  y.  Garrison,  4  Paige,  648;  AinsLee  y.  BoynUm,  2  Barb.  258 ;  eontrOy 
Fergwm  y.  Basutt,  4  How.  168 ;  Noxon  y.  Gregory,  4  How.  889). 

g.  Effect  of  assignment  of  cause  of  action  pending  the  action,  on  the  at- 
torney's lien  for  costs  {Creighton  y.  IngersoU,  20  Barb.  541).  An  assignment 
of  the  judgment  to  the  attorney  in  the  action  to  secure  his  costs,  is  allowed  a 
preference  oyer  the  adyerse  parties'  claim  of  set-off  ( Van  Pelt  y.  Boyer,  8 
How.  819;  and  see  Ferguson  y.  Bassett,  4  How.  168,  and  note  to  §  298,  ante). 

^  Q«^,  whether  an  attorney  can  acquire  a  lien  on  a  judgment  in  the 
New  York  marine  court  {Hayden  y,  MeDermott,  9  Abb.  14). 

t.  Semble,  the  attorney's  hen,  as  against  the  opposite  party,  may  extend  to 
a  sum  agreed  by  his  client,  to  be  paid  in  addition  to  the  taxable  costs 
(Biehardson  y.  Brooklyn  B.  B.  15  Abb.  842,  note;  24  How.  821,  480 ;  Aeker- 
man  v.  Aekerman,  11  Abb.  256 ;  14  Abb.  229 ;  Fox  y.  Fox,  24  How.  409 ;  Ward 
T.  Byrne,  9  How.  16 ;  Booney  y.  Second  Avenue  B.  B,  Co.  18  N.  Y.  868 ;  Hall  v. 
Ayer,  9  Abb.  220  ;  Carpenter  y.  Sixth  Atenue  B,  B,  Co.  1  Amer.  Law  Reg.  N. 
8.410;  19  How.  92;  questioning  Haight  y,  Holcomh,  16  How.  178;  7  Abb. 

j.  The  existence  and  extent  of  the  lien  may  be  determined  in  a  summary 
way,  as  by  a  reference.  The  client  cannot  claim  a  right  to  a  trial  by  jury 
{Aekerman  y.  Aekerman,  14  Abb.  280), 
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a.  An  attorney  was  ordered  to  ffive  up  papers,  on  security  being  giTen  ibr 
his  alleged  lien  {Cunningham  v.  Wwtinff^  6  Abb.  418). 

h.  Staying  proceedings  till  costs  of  previous  action  paid.— Ab 

a  general  rule,  a  court  of  record  wiU,  where  the  defendant's  costs  in  a  fanner 
action  by  the  same  plaintiff,  for  the  same  cause,  remain  unoaid,  stay  proceed- 
inffs  in  the  second  action  until  such  costs  are  paid  (Toute  y.  Bro^iertan^  10 
Johns.  863 ;  Edwards  y.  Mnth  Ave.  R  B.  Co,  22  How.  444 ;  Julio  y.  IngialU, 
15  Abb.  429) ;  but  a  justice  of  the  peace  has  no  power  to  stay  an  action  on 
such  a  ground  (Taule  y.  BrotherUm^  10  Johns.  868).  A  stay  will  not  be  or- 
dered where  the  first  action  was  in  a  court  of  a  foreign  state  or  country  (/v2w  . 
y.  In^tUi,  16  Abb.  429) ;  and  where  the  plaintiff  brought  an  action  in  the 
superior  court  for  legal  relief,  his  complaint  was  dismissed  with  costs,  but 
without  prejudice  to  an  action  for  equitable  relief  without  paying  the 
costs  of  that  suit,  he  brought  the  action  for  equitable  relief,  held  that  the 
court  would  not,  as  a  matter  of  course,  stay  the  proceedings  in  the  second  ac- 
tion, until  the  costs  of  the  first  were  paid  (DavU  y.  Du]^  5  Duer,  688;  8  Abb. 
268 ;  see  CobbeU  y.  Wam&r,  2  Law  Rep.  107,  Q.  B.) 

e.  The  motion  should  be  made  before  judsment  in  the  second  action;  it 
cannot  be  made  after  judgment  (SaUen  y.  .S^A,  15  Abb.  278 ;  and  see  2  Cow. 
608 ;  did.  67;  id,  880;  1  Johns.  Gas.  247) ;  but  9mbU,  the  motion  maybe 
embraced  in  a  motion  to  set  aside  the  judgment  in  the  second  action  for  img- 
ularity  (id.)  The  motion  is  addressed  to  the  discretion  of  the  court  (Jldfo- 
Jum  y.  Mut.  Ben.  Ins.  Co.  12  Abb.  28).  And  the  order  is  not  ordinarily  appeal- 
able, but  an  appeal  wiU  be  allowed  in  certain  cases  (id.) 

d.  Where  such  a  stay  is  ordered,  and  the  costs  of  the  first  action  are  not 
paid  within  a  reasonable  time,  the  court  may  make  a  further  order  that  fiie 
complaint  be  dismissed,  unless  the  costs  are  paid  within  a  certain  time  {M- 
mm  y.  Edwards,  1  Cow.  596). 

e.  Further  as  to  staying  proceedings  until  the  costs  of  a  preyious  actioB 
are  paid,  see  2  Bos.  &  Pul.  887;  8  id.  28,  note  a;  8  Dowl.  ^  R.  58;  6  TsudI 
74 ;  2  T.  R.  114 ;  8  Wils.  149 ;  19  Johns.  196,  287 ;  2  Cow.  22,  580 ;  1  id  140; 
9  Wend.  429 ;  6  Hill,  872 ;  4  Wend.  208,  216 ;  2  «<i.  628 ;  27  How.  155  ;  7  Bob. 
194. 

/.  Doable  eo§ti.— This  section  has  not  abolished  the  right  to  dimUe 
costs  giyen  by  the  reyised  statutes  (Bartle  y.  CHlmariy  17  How.  1 ;  18  N.  I 
260).  Double  costs  are  allowed  only  in  cases  of  yerdict,  demurrer,  noDSoit, 
non  pros.,  or  discontinuance ;  and  a  report  of  referees  is  not  within  the  statute 
(19  Wend.  225 ;  OalHm  y.  WiUiamiy  1  Code  RepJ^.  B.  58;  OoflfctiM  y.  Brand, 
ib.;  eantra,  TiUan  y.  Sparks,  9  How.  465).  What  defendants  entitled  to 
double  costs  ( Van  Bergen  y.  Ackles,  21  How.  814).  A  public  ofiicer  proceeded 
lu^ainst  by  mandamus  is  entitled  to  double  costs,  if  he  succeeds  {Hie  Peof^  t. 
Oolbome,  20  How.  878).  The  proyisions  of  the  reyised  statutes  as  to  donUe 
costs  do  not  apply  to  actions  of  an  equitable  character  {Taaks  y.  J3chmidl,  2S 
How.  640;  w^Whedock  y.  HoUikHss,  18  How.  468;  8Uwart  y.  Me(^.  Bdof 
Health,  88  How.  4;  50  Barb.  192;  84  How.  81;  8  Abb.  N.  S.  888;  CitHJjpdrv. 
Metro.  Bd  of  Eealth,  88  How.  5 ;  Carpenter  y.  WilUtt,  8  Rob.  700 ;  28  How. 
876 ;  Jaekson  y.  Lyneh,  82  How.  98 ;  Davis  y.  Cooper,  50  Barb.  876^. 

g.  A  public  officer,  otherwise  entitled  to  double  costs,  waiyes  nis  right  to 
such  costs  by  uniting  in  a  defense  with  a  party  not  entitled  to  such  costs 
{Bradley  y.  Fay,  18  How.  481). 

h.  Treble  coats — (see  WaUcer  y.  Bumham,  7  How.  55). 

i.  Double  costs  on  appeal — (see  Dexter  y.  Adams,  4  How.  867 ;  S 
Denio,  646). 

j.  married  mromaii. — ^If  a  married  woman  who  is  plaintiff  in  an  action 
tor  a  diyorce  discontinues  it,  or  is  defeated,  her  husband  is  not  liable  to  her 
attorneys  for  the  costs  of  the  action  (Phillips  y.  Simmons,  11  Abb.  287).  As 
to  collecting  costs  against  a  married  woman,  prior  to  the  recent  statutory  en- 
actments on  the  subject  (see  Thomas  y,  Thomas,  18  Barb.  149;  Fo^ttJMT. 
Mddleton,  11  Ir.  Eq.  R  280). 
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a,  IntolTent  and  diMolved  Insurance  companies. — Costs  un- 
der law  of  1802,  p.  748,  to  facilitate  tbe  closing  m>  of  insolvent  and  dissolyed 
matual  insurance  companies  (Bang$  v.  BartOy  ^  How.  487). 

h,  No  Jurisdiction* — On  dismissing  an  action,  for  want  of  jurisdiction, 
the  court  may  render  a  judgment  for  costs  {McMahon  y.  Mut.  Ben,  Ins,  Co,  8 
Bo8w.  644;  8  Abb.  297;  12  id.  28;  King  v.  PooU,  86  Barb.  242;  Cumberland 
Coal  Co.  y.  Hoffman  Steam  Coal  Co,  89  Barb.  16 ;  80  id,  159  ;  20  How.  62 ;  15 
Abb.  78;  contra,  Harriott  y.  iV.  J.RRS  Abb.  284 ;  Strader  y.  Graham,  18 
How.  U.  S.  Rep.  602;  and  see  Gormly  y.  Mcintosh,  22  Barb.  271). 

e.  Forcible  entry. — Costs  in  proceedings  for  forcible  entry,  &c.,  maybe 
regnlatedby  the  supreme  court  (The  People  y.  Totensend,  6  How.  178). 

d,  Security  fbr  c<Mts. — The  provisions  of  the  revised  statutes  (2  R  S« 
680)  are  still  in  force  (2  Sand.  682 ;  16  Abb.  259)  and  are  as  follows : 

§  1.  When  a  suit  shall  be  commenced  in  any  court — 

1.  For  a  plaintiff  not  residing  within  the  jurisdiction  of  such  court ;  or 
for  seTeral  plamtiffs  who  are  all  nonresidents ;  or 

2.  For,  or  in  the  name  of,  the  trustees  of  any  debtor ;  or 

3.  For,  or  in  the  name  of,  any  person  beiiu^  insolvent,  who  shall  have  been 
discharged  from  his  debts,  or  whose  person  shall  have  been  exonerated  from 
imprisonment,  pursuant  to  any  law,  tor  the  collection  of  any  debt  contracted 
before  the  assignment  of  his  estate ;  or 

4.  For,  or  in  the  name  of,  any  person  committed  in  execution  for  a  crime; 
or, 

5.  In  the  name  of  any  infant  whose  next  friend  has  not  given  security  for 
costs— 

The  defendant  may  require  such  plaintiff  to  file  security  for  the  payment  of 
the  costs  that  may  be  incurred  by  the  defendant,  in  such  suit  or  proceeding. 

{  2.  If,  after  the  commencement  of  a  suit,  the  plaintiff  shall  become  a  non- 
resident, or  all  the  plaint!^  shall  become  nonresident  or  insolvent,  and  be 
discbarged  or  exonerated  as  aforesaid,  or  be  sentenced  to  state  prison  for  any 
term  lees  than  for  life,  the  defendant  may  also  require  such  security  to  be  filed. 

S  8.  The  Older  to  file  such  security,  and  that  all  proceedings  on  the  part  of 
the  plaintiff  be  stayed  until  such  security  be  filed,  and  the  sureties  shall  justify 
if  excepted  to,  may  be  made  by  the  court  in  which  the  action  is  pendms,  or 
by  an^  judge  thereof  in  vacation,  opon  due  proof,  bj  afiidavit,  of  the  facts 
entithng  such  defendant  thereto.  [The  power  here  given  to  a  judge  out  of 
court  is  not  restricted  by  §  401,  subd.  6.  of  the  code  {Wcbshbume  v.  Langley, 
16  Abb.  259 ;  Simon  v.  Lawrence,  16  Abb.  259,  note),] 

i  4.  Such  security  shall  be  given  in  the  form  of  a  bond,  in  a  penalty  of  at 
least  two  hundred  and  fifty  dollars,  with  one  or  more  sufficient  sureties,  to  the 
defendant,  conditional  to  pay,  on  demand,  all  costs  that  may  be  awarded  to 
tbe  defendant  in  such  suit 

S  5.  It  shall  be  filed  with  a  clerk  of  the  court,  and  notice  thereof  be  given 
to  the  defendant  or  his  attorney.  Within  twenty  days  after  the  service  of 
Buch  notice,  the  defendant  may  except  to  the  sufficiency  of  the  sureties,  by 
giving  notice  of  such  exception  to  the  plaintiff's  attorney. 

f  6.  Within  twenty  days  after  such  notice  of  exception,  the  sureties  shall 
jittdfy,  by  an  affidavit  that  thev  are  worth  double  the  penalty  of  such  bond, 
o?er  and  above  all  debta ;  of  which  affidavit  a  copy  shall  be  served  on  the  de- 
fendant or  his  attorney.  Such  justification  shall  operate  to  discharge  the 
order  to  stay  proceedings. 

i  7.  In  the  cases  in  which,  according  to  the  provisions  of  this  title,  a  de- 
fendant at  the  commencement  of  a  suit  shidl  be  entitled  to  require  security  for 
^osts,  the  attorney  for  the  plaintiff  shall  be  liable  for  such  costs,  to  an  amount 
not  exceeding  one  hundred  dollars,  until  security  therefor  be  filed,  as  herein 
provided,  whether  such  security  shall  have  been  required  by  the  defendant  or 

BOt 

i  8.  Such  attorney  msj  relieve  himself  from  such  liability,  by  ffiinff  security, 
ud  the  sureties  therein  justij^g,  if  excepted  to,  as  herein  provided,  without 
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being  required  to  do  so  by  the  defendaDt,  and  by  giying  notice  thereof  tosoch 
defendant,  or  his  attorney. 

a.  These  provisions  of  the  revised  statutes  apply  only  to  courts  of  record, 
and  are  not  applicable  to  justices'  courts  (Payne  v.  Hathawaiy^  4  N.  T.  Leg. 
Obs.  21). 

h,  I^ractlce  on  appljring  for  aecurlty* — ^The  practice  as  to  ordaing 
and  filing  security  for  costs  is  unchanged  by  the  code  (CeUdtoeU  v.  Manmg, 
24  How.  88;  CoU  v.  Wheeler,  12  Abb.  8§9).  The  practice  to  be  pursued,  when 
it  is  desired  to  obtain  security  for  costs  is  either  (1)  to  obtain  a  chamber  order 
ex  parte,  directing  security  to  be  filed  within  twenty  days,  or  that  cause  be 
shown  on  a  day  after  the  expiration  of  Tor  during,  12  Abb.  889]  sud  twenty 
days,  why  such  security  should  not  be  filed,  and  staying  proceeding!  in  tk 
mean  time,  or  (2)  to  move  for  security  on  notice  to  the  opposite  party  (Cold' 
well  V.  Manning,  15  Abb.  271 ;  24  How.  88 ;  Browning  v.  Freeman,  8  How. 
498 ;  and  CoU  v.  Wheel&r^  12  Abb.  888,  sUting  the  practice  in  the  New  Toik 
common  pleas  as  diffisring  in  some  respects  from  the  practice  in  the  enpreme 
court). 

e.  The  defendants  cannot  appear  separately  and  each  require  security. 
The  statute  requires  only  one  bond,  and  that  should  run  to  and  is  for  the  bene- 
fit of  all  the  defendants  (Leftwiek  v.  Clinton,  26  How.  26). 

d.  Where  a  defendant,  after  serving  a  notice  of  motion  for  security  ftr 
costs,  and  before  the  day  on  which  he  proposes  to  move,  receives  notice  tiut 
security  has  been  filed,  with  a  copy  of  tiie  sureties'  affidavit  of  justificatianf 
he  should  countermand  his  notice ;  if  he  persists  in  moving,  he  will  be  chaiged 
with  costs  (Ifieklethwaite  v.  Modee,  4  Sand.  Ch.  R.  484). 

e.  Wlien  seearitjr  irill  be  ordered* — ^It  is  not  imperative  on  the 
court  to  ffrant  an  order  for  security  for  costs  under  all  drcumstanoes  (.SqUmm 
V.  Sinclair,  1  Denio,  628;  Florence  v.  BulUe^,  1  Duer,  706 ;  FetKm  v.  Mjp^, 
18  Abb.  478).  The  plaintiff  cannot  be  required  to  file  security  for  costs  when 
permitted  to  prosecute  in  forma  pauperis,  nor  be  permitted  so  to  proeecote,if 
required  to  file  security  for  costs  (Florence  v.  BuUuey,  1  Duer,  706). 

/.  Where  there  are  several  plaintiffiB,  the  defendant  has  a  right  to  seeonty 
for  costs  onlv  where  all  of  them  are  nonresidents.  If  only  one  of  the  piiin- 
tiffB  is  a  resiaent,  the  defendant  is  not  entitied  to  such  security,  althooffh  it 
appears  such  resident  plaintiff  is  irresponsible  (Ten  BroeokY,  Beynm^'^^ 
How.  462). 

g,  A  plaintiff  who  resides  out  of  the  city  of  New  York,  suing  in  the  enpe- 
rior  court  of  that  city,  may  be  required  to  give  security  for  costs  (^UUoAit. 
(7(nMMn,  2  Sand. 682 ;  Blonom  y.  Adame,  2  Code  Rep.  59;  mdt$  y,  Poywu^l 
Abb.  826  ;  BoUcn  v.  Taylor,  8  Rob.  647 ;  18  Abb.  885 ;  and  see  Phmm  y. 
Townt^iendf  1  Sand.  644,  in  note).  A  resident  of  the  state,  who  ia  plaintiff  in 
an  action  in  the  court  of  common  pleas  for  the  city  and  county  of  rTew  Toii, 
cannot  be  required  to  give  security  on  the  ground  tJiat  he  is  not  a  resident  of 
the  city  and  county  of  New  York  (fiobb  v.  Macdanald,  12  Abb.  218). 

A.  A  plaintiff  who  was  a  nonresident  at  the  time  of  commencing  his  ac- 
tion, is  not  excused  from  filing  security  for  costs  by  the  fiEKrt  that  he  after- 
wards becomes  a  resident  (Amler  v.  Ambler,  8  Abb.  840). 

i.  As  to  requiring  security  where  the  plaintiff  enlists  during  the  action  md 
goes  out  of  the  state  (Garwood  v.  BradJbwm,  9  DowL  Pra.  Cas.  108). 

j.  A  nonresident  plaintiff  necessarily  prosecuting  in  the  right  of  her  in- 
testate, must  give  security  for  costs  (Mvrphy  v.  DarUngton.  1  Code  Rep.  85; 
see,  however,  Chodrich  v.  Pendl^on,  8  Johns.  Ch.  521 ;  and  see  ChecaUer  t. 
FinnUy  1  B.  &  B.  277). 

k.  As  to  reqmring  security  of  assignee  in  bankruptcy,  see  Beneton  v.  Ai^ 
ton,  Law  Rep.  iV.  590  Q.B. ;  of  executors,  see  SykesY,  /%1m,  Law  Rep.  IV.  645 
0.  P.) 

I.  A  temporary  absence  of  the  plaintiff  will  not  entitle  the  defendant  to 
security  for  costs  (2  Wend.  258 ;  4  ib,  602 ;  8  ib.  184).  But  an  absence  of  a 
year  is  not  temporary  (2  Wend.  258 ;  and  see  4  Sand.  198). 

m.  A  nonresident  plaintiff,  in  an  action  for  chattels,  took  proceedings  for 
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diim  and  deliveiy,  and  ffave  the  usual  undertaking ;  the  defendante  obtained 
a  letmn  of  the  gooda,— held  that  the  plaintiff  might  be  required  to  give  se- 
curity  (Qdeh  v.  Biimady,  7  Abb.  19  ;  1  Bosw.  667 ;  Bou4ihMr  t.  Fia,  14  Abb. 
1;  contra,  see  Wuconrinini,  Co.  Bank  y.  HMt,  22  How.  494). 

a.  A  soit  must  be  commenced  in  the  name  of  an  infant — eole  plaintiff— to 
entitie  the  defendant  to  eecuril^  for  costs  {EvJEtxri  y.  IfmoeUy  4  How.  98).  And 
nhen  a  hnsbuid  and  infant  wife  brouffht  a  suit  jointly,  tilie  defendant  was 
held  not  entitled  to  security  for  costs  (S.)  But  in  a  subsequent  case  it  was 
hdd  that  a  nonresident  guardian,  of  an  infimt  plaintiff^  suing  with  other 
|rfaintil&  of  full  age,  whether  such  guardian  be  a  responsible  person  or  not, 
nsybe  required  to  giye  security  for  costs  (Tm  Broeck  y.  BeyjMldi,  18  How. 
469;  see  Qraiaman  y.  'ThedU^  81  How.  464).  "It  is  a  regulation  of  practice, 
«Btinly  the  creature  of  the  court  and  under  its  control,  wnether  a  next  fiiend 
diaU  giye  security  or  not  When  appointed  for  an  infant  defendant,  it  is 
seTer  required  unless  when  the  statute  makes  it  necessary ;  when  for  an  in&nt 
pbintifl^  it  would  be  required  or  not  acoordiiuf  to  the  circumstances  of  the 
case''  {ThomM  y.  Thoma9^  18  Barb.  150 ;  see  Lm  y.  SmUh,  6  Hurls.  &  Nor. 
6S8).  A  substituted  next  friend  must  giye  security  for  costs  (  Chldm  y .  Eatikins. 
3£dw.Ch.R.  811). 

h,  A  fofeisn  ffoyemment,  suing  in  a  court  of  this  State,  may  be  required 
to  giTe  security  for  costs  (BepvbUe  o/Mmeo  y.  ArranfoU,  8  Abb.  470). 

c  Foreign  eorporatlon. — ^A  foreign  corporation,  before  commencing 
IB  action,  should  file  security  for  costs  (2  R.  S.  457,  §  1 ;  Btill  in  force,  10 
How.  1).  Omitting  to  do  so  is  an  irregularity  only,  which  can  at  any  time 
be  cored  by  filii^  securiW  (Bcmk  of  Michigan  y.  Jettuf^  19  Wend.  10 ;  Feme 
4  Brooh  Paper  WorU  y.  WxOMy  14  Abb.  119).  Whether  a  receiyer  of  an  in- 
soWent  corporation  who  is  plaintiff  shall  giye  security  for  costs,  is  within  the 
diseietion  of  the  court  (Brigg$  y.  VandenbuTgh,  22  N.  T.  467). 

d.  An  order  denying  a  motion  to  dismiss  the  complaint  on  the  ground 
that  plaintifb,  a  foreign  corporation,  had  omitted  to  file  security  for  costs,  is 
not  appealable  {Tyrons  RR  Co.v.  Behsndk,  18  How.  276). 

t.  where  the  ap^llants,  a  foreign  corporation^  gaye  notice  of  appeal 
under  section  826,  without  giying  security  or  obtaining  any  order  on  the  sub- 
ject, the  respondents  moyed  for  an  order  that  the  appellants  (the  jilaintiffs) 
file  security  for  the  costa    The  motion  was  denied  (Steam  Namgatian  Co,  y. 
Fmi2,8How.49). 

/.  Ajudiment  by  default,  in  fayor  of  a  foreign  corporation,  will  not  be  set 
aside  for  a  milnre  to  file  security  for  costs  before  commencing,  or  during  the 
pendency  of  the  action  (MerdianU'  Bcmk  y.  MXU,  8  £.  D.  Smith,  210). 

g,  WWe,  in  a  suit  by  a  foreign  corporation,  the  plaintifis  haye  once  put 
in  tite  security  for  costs  required  by  statute,  they  cannot  be  ordered  to  file 
new  aeeurity,  although  the  sureties  on  the  original  undertaking  become  in- 
lolrent  {Biaai\fard  Quarry  Co,  y.  Pendleton^  A  iLhh.  460 ;  Slater  Bank  y.  Stwrdg^ 
18  Abb.  224 ;  21  How.  486 ;  Boucher  y.  Pia^  14  Abb.  1 ;  see,  howeyer,  Bridges 
T.  Cai^,  2  Edw.  Ch.  R.  208). 

h,  HeevarHff  ivtien  to  be  demanded. — It  has  been  supposed  that 
the  defendant  may  demand  security  at  any  time  before  judgment  (1  Edw. 
Ch.  R  450) ;  and  such  appears  to  be  the  yiew  taken  in  the  supreme  court 
(B(^  y.  Baiee,  8  How.  496,  AhboU  y.  SmWi,  ib,  468 ;  Bui^ler  y.  Wood,  10  ib. 
314) ;  but  in  tJie  superior  court  a  different  rule  preyails.  Thus,  when  the 
motion  was  not  maoe  until  after  the  cause  had  been  seyeral  times  noticed  for 
trial  by  the  defenduit  himself,  it  was  held  the  defendant  had  waiyed  his 
right  to  demand  security  for  costs  (Swan  y.  Mattthewe,  8  Duer,  618 ;  see  Flo- 
renee  y.  BuOdeffy  1  Duer,  705).  Wheneyer  such  a  motion  has  been  unreason- 
ably delayed,  the  granting  it  rests  in  the  sound  discretion  of  the  judge  (see 
Fean  y.  CMpeke,  18  Abb.  487;  Btmdim'  y.  Fia,  14  Abb.  1 ;  Oardner  y.  KeUy^ 
3  Sand.  688) ;  and  a  nonresident  plaintifil  assignee  for  the  benefit  of  crediton, 
was  ordered  to  giye  security  for  costs,  after  judgment  against  him  and  after 
he  had  appealed  from  such  judgment  (Bann&y  y.  Stringer,  4  Bosw.  668). 
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a.  After  a  decisioii  oyeiroling  a  demurrer  to  the  complaint,  wi&  leave  to 
the  defendant  to  answer  on  pa3rment  of  costs,  the  defendant  is  not  in  a  con- 
dition, at  least  mitil  by  payment  of  costs  he  has  put  himself  in  a  position  to 
be  permitted  to  answer,  to  require  the  plaintm  to  file  secmity  for  costs 
(Butler  V.  Wood^  10  How.  314). 

h.  The  motion  should  be  made  so  as  not  to  imi>roperly  delay  the  plaintiff 
in  the  prosecution  of  his  action,  or  the  motion  will  oe  denied  with  coets  (6 
Hill,  234). 

e.  Form  of  tbe  order. — When  the  application  is  to  a  judge  at  cham- 
bers, the  order  should  be  in  the  altematiye,  requiring  securi^  to  be  filed  in 
twenty  days,  or  that  the  plaintifiT  show  cause  why  such  security  sboitld  not 
be  filed,  at  the  next  special  term  thereafter,  with  a  stay  of  proceedings  in  the 
mean  time ;  if  made  otherwise  it  might  be  irregular  (Bronaon  y.  Fnemtm^  8 
How.  293;  Caldwdl  y.  Manning,  12  Abb.  271 ;  24  How.  88;  CoUjr.WhMler^\% 
Abb.  888). 

d,  EinDCt  of  the  order. — An  order  requiring  plaintifiT  to  file  secniity 
for  costs,  and  staying  his  proceedings  until  the  secuiity  ahall  be  filed,  and 
the  sureties  justify,  does  not  operate  as  an  extension  or  the  time  to  answer 
{White  y.  BmiUh,  16  Abb.  109,  noU),  After  an  order  to  file  security,  or  show 
cause,  with  a  stay  of  proceedings  in  the  mean  time,  the  defendant  cannot 
moye  to  dismiss  the  complatnt  for  want  of  proeecution  of  the  action,  because 
plaintifiT  did  not,  pending  the  stay,  notice  the  cause  for  trial  {MiXU  y.  Cksfh 
man,  1  How.  102).  When  a  nonresident  plaintifiT  giyes  notice  of  an  appli- 
cation to  the  court  (as  for  the  appointment  of  a  receiyer),  and  before  the 
time  for  making  the  motion  the  deiendant  obtains  an  order  staying  plaintiff^ 
proceeding  until  security  for  costs  is  filed,  the  motion  cannot  be  made  until 
such  security  is  giyen  {Price  y.  Bette,  6  Paige,  44). 

e.  The  bond — turetlet. — The  bond  for  security  for  costs  need  not 
follow  the  precise  words  of  the  statute,  but  it  will  be  sufilcient  if  eqnalh 
fayorableto  the  defendant  {Smith  y,  Ifonaly  2  Code  Rep.  14).  It  may  be 
executed  by  the  sureties  alone,  without  the  plaintifiT  (1  How.  191).  One  surety 
is  sufiicient,  and  the  plaintifiT's  attorney  may  be  the  surety  (4  Sand.  Ch.  B. 
484).  The  bond  shoula  be  conditioned  to  pay  on  demand  made  upon  the 
obligors,  and  not  upon  the  plaintifiT  {Mantagua  y.  Baeiett,  18  Abb.  18). 

J.  The  penalty  of  the  bond  is  to  be  at  least  $250,  and  may  be  required  in 
such  larger  sum  as  the  court  or  judge  may  deem  propo*  {Leftwick  y.  (TZtatM) 
26  How.  26).  But  as  a  general  rule,  the  defendant  will  not  be  allowed  to 
haye  the  security  increased  oyer  $250  (1  How.  146 ;  Ltftwidc  y.  ClMon,  36 
How.  26).  And  when  a  bond  is  giyen  in  the  lowest  sum  the  statute  pit- 
scribes,  and  the  defendant  does  not  oliject  to  it  within  twenty  days,  the  comt 
will  not  entertain  a  motion  to  increase  the  amount  of  security  (feMtoftowT. 
Jonee,  4  Sand.  679).  The  bond  must  be  proyed  or  acknowledged  in  like 
manner  as  a  deed  of  real  estate  (Rule  6 ;  CoU  y.  Wheder,  12  Abb.  888).  If  the 
Biu'eties  are  excepted  to,  they  must  justify,  although  they  may  haye  made  an 
afildayit  of  sufi&ciency,  a  copy  of  which  has  been  seryed  with  the  bond  (ii; 
Be  FwuUmer,  4  Hill,  80 ;  Broneon  y.  Freeman,  8  How.  498).  If  the  bond  ii 
executed  by  two  sureties,  and  the  sureties  are  excepted  to,  it  is  sufildent  for 
one  to  justify  {Biggina  y.  WiUiame,  2  Duer,  678).  This  applies  to  all  cases  of 
an  order  requiring  security  to  be  filed,  if  the  order  does  not  specifically  r^ 
quire  more  than  one  surety  (i^.) 

g.  Querp^  whether  where  one  of  seyeral  defendanto  appeared  and  pio- 
cured  a  bond  to  be  filed,  any  other  defendant  can  except  to  the  suzetiea,  or 
moye  to  enlarge  the  penalty  of  the  bond  {Leftmek  y.  CUnton,  26  How.  96). 

h.  Eflneet  of  omitting  to  file  aecority.— If  the  plaintifiT  neglect  for 
an  unreasonable  time  to  file  security,  after  an  order  for  hun  to  do  so,  the  de- 
fendant may  moye  for  judgment  for  a  diamiflflal  of  the  complaint  (12  Wend. 
296;  19id.l0;  4*^.209;  Boyee  Y.  Bate$yS  Row.  499^), 

t.  UTafrer  of  order.— The  defenduit  waiyes  an  order  for  staying  the 
proceedings  until  security  for  costs  are  giyen,  by  putting  the  cause  on  the 


§  304.]  COSTS  TO  PLAINTIPr.  487 

calendar  (2  Edw.  Oh.  R  494 ;  Boyee  v.  Bate»^  8  How.  496 ;  HindA  y.  Douglass, 
19  Ibb.  11 ;  29  How.  879). 

0.  Liability  of  attorney  for  eotts.— The  atttomey  for  a  noniesi- 
dent  plamtifTis  only  liable  for  &e  costs  in  cases  where  the  plamtifT  is  a  non- 
resident at  the  time  of  the  commencement  of  the  action,  and  not  where  he  be- 
comes a  nonresident  pending  the  action.  And,  therefore,  in  order  to  compel 
payment  of  costs  by  the  attorney,  it  must  be  made  to  appear  afflrmatively  that 
the  plaintiff  was  a  nonresident  at  the  time  the  action  was  commenced  (Moir 
V.  B^nen,  9  How.  270 ;  see  Boyee  v.  Bates,  8  How.  495)  ;  and  the  plaintiff's  at- 
torney, by  continuing  the  action  affcer  the  plaintiff  becomes  a  nonresident,  does 
not  render  himself  liable  for  the  costs  incurred  subsequent  to  the  time  when 
the  plaintiff  becomes  sudi  nonresident  (Long  y.  HaUy  8  Sand.  729). 

0.  Action  on  bond. — If  the  plaintiff  &il  in  his  action,  and  the  defend- 
ant's costs  are  not  paid  according  to  the  condition  of  the  bond,  the  defendant 
may  commence  an  action  on  the  bond  as  a  matter  of  course,  and  without  ap- 
plymg  to  the  court  for  leaye  {Higley  y.  Bdbin.  7  Wend.  482).  But  before  com- 
mencmg  an  action  on  the  bond,  a  demand  or  the  costs,  of  the  plaintiff  or  his 
rareties,  is  necessary  (5  Hill,  87 ;  1  How.  100 ;  ib,  191 ;  see  1  Gaines  B.  189). 

e.  A  nonresident  plaintiff  gaye  security  for  costs  and  had  judgment  against 
him,  from  which  juagment  he  appealed.  Pending  the  appeal  the  defendant 
commenced  an  action  on  the  bond  giyen  to  secure  the  costs,  held  that  in  such  a 
case  the  course  for  the  plaintiff  in  the  first  action  and  his  sureties  to  pursue 
▼88  to  moye  to  stay  the  proceedings  in  the  action  on  the  bond,  pending  the 
appeal  (Fan  Tleck  y.  Clarlc,  24  How.  190;  88  Barb.  816). 

See  the  concluding  sentence  of  §  817,  and  note. 

§  S04,  (Am'd  1849, 1862.)  Costs  of  C0W86  to  plaintiff.  Costs 
cf  several  actions  on  one  instrument 

Costs  shall  be  allowed  of  course  to  the  plaintiff  upon  a  re- 
covery, in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  real  property,  or  when  a 
claim  of  title  to  real  property  arises  on  the  pleadings,  or  is  certi- 
fied by  the  court  to  have  come  in  question  at  the  trial ; 

2.  In  an  action  to  recover  the  possession  of  personal  prop- 
erty; 

3.  In  the  actions  of  which  a  court  of  justice  of  the  peace  has 
HO  jurisdiction ; 

4.  In  an  action  for  the  recovery  of  money,  where  the  plain- 
tiff shall  recover  fifty  dollars.  But  in  an  action  for  assault,  bat- 
tery, false  imprisonment,  libel,  slander,  malicious  prosecution, 
criminal  conversation,  or  seduction,  if  the  plaintiff  recover  less 
than  fifty  dollars  damages,  he  shall  recover  no  more  costs  than 
damages.  And  in  an  action  to  recover  the  possession  of  personal 
property,  if  the  plaintiff  recover  less  than  fifty  dollars  damages, 
he  shall  recover  no  more  costs  than  damages,  unless  he  recovers 
also  property  the  value  of  which,  with  the  damages,  amounts  to 
fifty  dollars,  or  the  possession  of  property  be  adjudged  to  him,  the 
value  of  which,  with  the  damages,  amounts  to  fifty  dollars.    Such 
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value  must  be  determined  by  the  j  nry,  court,  or  referee,  by  whom 
the  action  is  tried. 

5.  When  several  actions  shall  be  brought  on  one  bond,  rec- 
ognizance,  promissory  note,  bill  of  exchange,  or  other  instrument 
in  writing,  or  in  any  other  case,  for  the  same  canse  of  actioQ, 
against  several  parties  who  might  have  been  joined  as  defcDdants 
in  the  same  action,  no  costs,  other  than  disbursements,  shall  be  al- 

*  lowed  to  the  plaintiff  in  more  than  one  of  such  actions,  which  shaU 
be  at  his  election,  provided  that  the  party  or  parties  proceeded 
against,  in  such  other  action  or  actions,  shall,  at  the  time  of  the 
commencement  of  the  previous  action  or  actions,  have  been  within 
this  State,  and  not  secreted. 

Nate  to  9tibdivinon  1. 

a.  Wlien  does  a  claln  of  tlUe  to  real  property  arise  f— la 
HeaUm  v.  Jertii  (1  Johns.  146),  it  was  held  that  the  title  came  in  qiieBti(n 
when  the  controveraj  was,  whether  the  defendant  had  a  right  of  way  or  not 
over  lands  admitted  to  be  the  plaintiff's  (2  Gaines,  220) ;  where  the  iasoeia, 
whether  the  defendant  has  a  right  by  preecription  to  overflow  the  plaintiff's 
lands  (Euitau  v.  TfOhiO,  2  Johns.  185).  In  Sing  v.  Annin  (tO  Johns.  802),  a 
action  of  trespass  qu€^e  dauium  f regit,  the  defendant  pleaded  that  the 
plaintiff's  fences  were  insufficient. — ^it  was  held  the  title  was  not  in  qoeete. 
In  Jackton  v.  BandaU  (11  Johns.  405),  an  action  for  mesne  prqfiU,  uier  tbe 
trial  of  an  ejectment  suit, — ^it  was  held  that  the  title  did  not  necessarily  come 
in  question.  Title  could  only  come  in  question  in  case  the  plaintiff  daimed 
damages  for  occupation,  prior  to  the  time  of  the  demise  alleged  in  the  dedtf- 
ation  in  the  ejectment  suit  See  Brown  y.  SooJiM  (8  Barb.  289) ;  and  in 
Tunmdiff^,  Imoyer  (8  Cow.  882)  it  was  held  it  was  not  sufficient  that  the 
plaintiff  offered  evidence  pertinent  to  the  Question  of  title.  In  HfM"^- 
Roekester  (8  Cow.  115),  in  trespass  on  wiM  ana  unoccupied  lands,  on  the  trial, 
defendant  admitted  plaintiff 's  title, — ^held,  nevertheless,  it  was  in  question  and 
must  have  been  proyed  but  for  the  admission  on  the  trial.  This  decisioA 
rested  on  the  ground  that  the  lands  were  triZi,  and  that  plaintiff  must  pron 
title  to  establish  a  constructiye  possession  {Gardner  y.  Heart,  1  N.  T.  5iS). 
And  in  Brown  v.  Majore,  7  Wend.  496 ;  Dunekle  v.  FarUy,  1  How.  180,  which 
was  also  in  trespass  on  land,  part  of  it  uninclosed  and  part  in  occupatioii.--it 
was  held  the  title  was  not  in  question.  In  Badley  y.  Briee  (6  Wend.  5S0), 
trespass  for  taking  timber,  the  defendant  sought  to  justify  by  proof  of  a  right 
of  conmion  of  estovers  as  tenant, — ^held  that  the  title  came  in  question. 

6.  In  Chandler  v.  Ihiane  (10  Wend.  568)  there  was  set  up  a  parol  licence 
to  overflow  the  plaintiff 's  land, — ^held  the  title  did  not  come  in  question.  I& 
The  PeopU  v.  K  T.  Com,  Fleas  (18  Wend.  579),  in  trespass,  a  parol  li<»fie  to 
enter  the  plaintiff's  land,  to  repair  a  drain,  was  set  up, — ^held  the  title  did  pot 
come  in  question.  In  WiMam  v.  Seely  (18  Wend.  649),  trespass  for  entering 
uninclosed  land  coyered  with  water ;  defense,  license  to  enter, — held  titie  did 
not  come  in  question ;  and  see  Cra/oen  v.  Price,  58  Barb.  442  ;  Utter  y.  Giff<^y 
25  How.  287  ;  Midler  v.  Bayard,  15  Abb.  450 ;  and  anU,  p.  52,  b, ;  eoiUra^  ^ 
dictum  of  Duer,  J.,  IftUs  y.  Lindsley,  8  How.  188 ;  1  Duer,  610. 

e.  An  answer  in  an  action  for  an  assault,  that  the  place  where  the  assanlt 
took  place  was  a  highway,  puts  title  in  issue  {Dinehart  y.  WeUt,  2  Baiix432; 
Baath  y.  Barmour,  85  How.  1 ;  58  Barb.  444 ;  Morse  v.  Jaeobs,  85  How.  90). 

d.  In  Burnet  v.  EeUy  (10  How.  406),  the  complaint  alleged  a  forcible 
entry  into  the  house  of  the  plaintiff^  and  severing  from  the  freehold  and 
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away  a  Gookmg-range  of  the  plaintiff  The  defense  was  that  at  the 
time  orthe  alleged  tresmass  the  premises  were  possessed  by  one  Reed,  and 
not  by  the  plaintifl^  and  alleged  a  license  to  enter  from  Reed,  and  that  the 
asid  nmge  was  the  property  of  the  defendant.  On  the  trial,  the  plaintiff 
offered  to  proye  his  title  to  the  premises;  the  defendant  objected  on  the 
groimd  that  only  the  pouession  and  not  the  title  was  in  question.  The  court 
admitted  the  evidence  to  show  possession.  The  plamtiff  had  a  rerdict, 
damages  six  cents.  A  motion  by  the  plaintiff  for  a  certificate  that  the  title 
came  m  question,  was  denied.    See  Burhans  v.  TibbitSj  7  How.  74. 

a.  A  claim  of  possession  is  not  a  claim  of  title  to  land  (MuMer  y.  Baya/rd^ 
15  Abb.  449).  An  action  to  recover  damages  for  the  diversion  of  water  from 
land  of  which  the  plaintiff  alleges  he  is  the  owner  and  in  possession,  does 
not  involve  a  claim  of  title  (RatAbom  y.  McCanneU,  21  N.  Y.  466). 

h.  Where  the  claim  of  title  to  real  property  arises  on  the  pleading  and 
the  plaintiff  recovers  a  verdict,  he  is  entitled  to  costs,  of  course.  And  in  such 
a  case  the  defendant  cannot  relieve  himself  of  his  liability  for  the  costs,  by 
admitting  the  title  on  the  trial  (NUes  v.  LincUley,  8  How.  183 ;  1  Duer,  610). 

On  this  subject  see,  Author,  note  to  section  55,  p.  52,  ante, 

c.  The  only  proper  evidence  that  title  came  in  question  on  the  trial  is  the 
certificate  of  the  judge  who  tried  the  cause,  or  an  entry  on  the  minutes,  unless 
the  pleadings  show  it  (Mayor,  do.  of  JSF,  T.  v.  Hilhimrg,  2  Code  Rep.  162)  ; 
Jtfcfv.  Undtleif,  1  Duer,  610 ;  8  How.  188 ;  Burhans  v.  TUMtU,  7  How.  75). 
The  certificate  may  be  made  nunc  pro  tune  even  after  appeal  to  the  general 
term  (Snyder  v.  Ayer,  8  E.  D.  Smith,  248). 

d.  In  an  action  for  trespass  on  lands,  where  the  plaintiff  recovers  a  verdict 
for  any  amount,  he  is  entitled  to  recover  costs  under  the  revised  statutes  (2  R. 
S.613,  {  8),  which  has  not  been  repealed  by  the  code  (VUer  v.  €i\ffbrd,  25 
How.  380 ;  expressly  contra,  Smith  v.  Keder,  8  How.  55 ;  and  impliedly  contra 
are  most  of  the  cases  referred  to  in  this  note ;  and  see  Ashley  v.  Marshall.  19 
How.  110). 

e.  Costs  after  anturer  of  title  In  Jnttlee't  eoort* — Where  an 
.  action  was  originally  commenced  against  two  defendants  in  a  district  court 

of  the  city  of  New  York,  and  a  plea  of  title  interposed,  and  thereupon  the 
action  was  discontinued  and  commenced  in  the  supreme  court.  The  plaintiff 
alleged  two  causes  of  action ;  on  one  cause  of  action  he  recovered  against 
one  defendant  less  than  $50,  and  failed  entirely  as  to  the  other  defendant, 
there  was  no  certificate  that  title  came  in  question, — ^held  that  the  plamtiff  was 
entitled  to  costs,  and  that  the  defendants  were  not,  nor  was  either  of  them, 
entitled  to  costs  (Blahe  v.  James,  19  How.  821 :  see  BaU  v.  Bbdskms,  80 
How.  15). 

I^ote  to  suMivieion  2. 

/.  Where  the  plaintiff  brought  an  action  in  the  nature  of  replevin,  t6  re- 
cover the  possession  of  a  horse,  the  referee  before  whom  the  cause  was  tried 
foond  for  the  plaintiff  six  cents  damages,  and  assessed  the  value  of  the  horse 
at  twenty-five  dollars.  The  plaintiff  proceeded  to  have  his  costs  adjusted  at 
the  like  sum  of  twenty-five  dollars,  supposing  that  he  was  entitled  to  as  much 
costs  as  the  value  of  the  property  and  damages.  The  defendant  moved  to  re- 
duce the  costs  to  twelve  cents.  The  motion  was  granted  (Minks  v.  Wolf,  8 
How.  288).  »  V 

g.  Where,  in  an  action  to  recover  the  possession  of  personal  property,  the 
jury  find  a  verdict  in  fevor  of  the  plaintiff  for  a  return  of  the  property,  as- 
Msing  the  value  at  less  than  $50,  and  without  finding  any  damages  for  the^ 
detention, — held,  that  the  plaintiff  was  the  prevailing  party  and  entitled  to' 
nominal  damages  and  to  as  much  costs  as  damages,  and  that  the  defendant 
was  not  entitled  to  costs  ( Von  Sehoning  v.  MitcheU,  28  How.  164 ;  14  Abb.  185, 
468 ;  and  sc«  CorHn  v.  Milton,  27  How.  76). 

A.  In  an  action  to  obtain  possession  of  personal  prox>erty,  the  plaintiff  had 
a  verdict  for  portion  of  the  property  assessed  at  the  value  of  $200,  and  the 

32 
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defendant  a  yerdict  for  the  reddae, — ^held,  that  each  party  was  entitled  to 
costs  (PwrUr  y.  WiUeU,  14  Abb.  819 ;  dummers  y.  Jervi$,  14  Abb.  823,  mU). 

a.  In  an  action  to  recoyer  possession  of  personal  property,  where  the  de- 
fendant before  the  retaking  of  the  property,  under  an  equitable  defense,  ten- 
dered the  amount  he  claimed  to  be  due,  and  kept  his  tender  good,  and  on  the 
trial  the  plaintiff  had  a  yerdict  for  less  than  the  sum  tendered,— held  the 
plaintiff  was  not  entitled  to  costs  (Areh&r  y.  CoUy  23  How.  411). 

Ifoie  to  iuhditmons  8  and  4. 

(.  Where,  in  an  action  for  enticmff  away  plaintiff's  wife,  the  oompbint 
claimed  |1 0,000  damages,  and  the  yerdict  was  for  six  cents, — ^held  that  iTtiu 

Slaintiff  had  claimed  less  than  (200  damages,  a  justice  would  haye  bad  jnm- 
iction  of  the  action,  and  that  as  his  recoyery  was  less  than  $200,  defendant 
was  entitled  to  costs  [Pindsr  t.  atootKoff,  7  Abb.  N.  8.  488). 

c  In  the  case  of  an  action  in  the  supreme  court,  against  a  justice  for  a  false 
return,  if  the  plaintiff  recoyer  less  than  $50,  the  defendant  is  entitled  to  oosta, 
although  such  an  action  is  not  within  section  68  (  Warden  y.  Brovm^  14  How. 
827) ;  and  the  same  was  held  in  an  action  against  a  sheriff  for  not  retaining  an 
execution  {Loughran  y.  Or^er^  15  id,  281). 

d.  Where  the  action  was  on  a  promissory  note  for  (200  and  interest,  tk 
plaintiff  admitted  payments  and  off-eets,  but  claimed  a  balance  of  |95.  TIk 
cause  was  referred,  and  the  referee  reported  that  the  principal  and  interest  on 
the  note  amounted  to  (258,  and  that  the  payments  and  set-off  amoimted  to 
(258,  leaying  due  the  plaintiff  $5  {Hoodleai  y.  Brundage,  8  How.  263). 

tf.  Where  an  action  was  brought  on  a  promissory  note  for  $186,  ffiTen  on 
the  settlement  of  accounts  between  the  parties,  the  total  amount  of  the  a^ 
counts  exceeded  (2,000.  The  referee  found  ''  that  plaintiff  recoyer  of  defend- 
ant (26.12  with  costs,'*— held  plaintiff  was  entitled  to  his  costs.  The  case 
was  one  in  which  a  justice  of^the  peace  had  no  jurisdiction  (G^iZ^iWT. 
Campbell,  18  How.  177 ;  and  see  Griffin  y.  Brown,  85  How.  872;  58  Barb.  488: 
Olackin  y.  ZeUer,  62  Barb.  147). 

/.  YHiere  the  plaintiff  demanded  (656.76  and  interest,  on  the  trial  die 
amount  was  adnutted  to  be  (882.97.  Defendant  established  a  set-offto  (881.^ 
and  the  plaintiff  had  judgment  for  (1.15, — ^held  he  was  entitled  to  Im 
costs  (Stiutoell y.  Stavlee,^  Duer,  601).  Demands  admitted  on  the  trial  are 
proved  (id. ;  and  8  Abb.  865). 

g.  Where  the  plaintiff  sued  in  the  superior  court  for  (414.51,  ^'^ 
allowed  only  (120,  and  the  defendant  set  up  a  counter-^laim  of  (98.88,  aw 
was  allowed  (78.24,  and  for  the  balance  (41.76  the  plaintiff  recoyered,--heid 
that  the  defendant  was  entitled  to  costs  (Spring  Valley  Shot  d  Lead  O.  ▼• 
Jaehaon,  2  Sand.  622).  And  where  the  plaintiff  claimed  (836.  the  defendant 
set  up  payment  and  counter-claim  (200.  On  the  trial  plaintiff  estabtished  N 
claim  to  the  amount  of  (260.92,  and  the  defendant  payment  to  the  amount  of 
(96.85,  and  counter-claim  to  the  amount  of  (186.48  The  actual  demands 
therefore  were  less  than  (400,  namely,  (887.85,— held  that  the  defendant  was 
entitled  to  costs  (Crim  y,  Cronkhite,  15  How.  250 ;  Boston  MUlt  y.  JSull,  6  Abb. 
N.  S.  819 ;  87  How.  299). 

h.  Where,  in  an  action  on  contract  to  recoyer  money  only,  the  plaintiff 
claimed  oyer  (50,  but  recoyered  less  than  (50,  he  must  pay  costs  as  a  matter 
of  course  (Beet  y.  Worth,  1  Bosw.  668 ;  Landiibergher  y.  Magnstie  T^egn^ 
Co.  8  Abb.  85 ;  Blank  y.  Wetitcott,  7  Abb.  N.  8.  225). 

i  An  action  by  a  judgment  creditor  to  set  aside  transfers  of  property  made 
by  the  debtor,  and  to  procure  the  appointment  of  a  receiyer  of  such  propeil7? 
its  proceeds  and  profits,  and  to  compel  the  assignee  to  deliyer  such  propertj^ 
and  proceeds,  &c.,  to  the  receiyer  is  not  an  action  "  for  the  recoyery  of  ™*^» 
within  subdiyision  4,  of  section  804,  nor  section  808  (Buchanan  y.  Morrdl,  1« 
How.  296). 

j.  Where  in  an  action  upon  contract,  the  plaintiff  recoyers  less  than  |50, 
but  extinguishes  a  counter-claim  set  up  in  the  answer  which  exceeds  that 
amount,  neither  party  is  entitled  to  costs  (Kalt  y.  Lignot,  8  Abb.  190). 
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a.  An  action  brought  to  enforce  a  lien,  in  which  the  plaintiff  claims,  not 
poflBeasion  of  the  property  subject  to  the  lien,  but  judgment  for  the  amount  of 
the  debt,  is  an  action  for  the  recovery  of  money  (Trust  v.  Person,  3  Abb.  84), 
and  the  court  has  no  discretion  oyer  the  costs.  Where,  in  such  an  action,  the 
plaintiff  proved  a  claim  of  $40,  and  the  defendant  a  counter-claim  of  |89, — 
held  that  defendant  was  entitled  to  costs  (id.) 

&  Where  in  an  action  on  a  joint  promissory  note,  brought  against  the  rep- 
raentatives  of  one  of  the  deceased  joint  debtors  and  the  surviving  joint 
debtor,  the  survivor  being  alleged  to  be  insolvent,  the  plaintiff  recovered, — 
held  tiiat  1m  waa  entitled  to  costs,  and  that  the  case  was  not  within  the  pro- 
visions of  tiie  leviaed  statutes  (2  R  8.  90),  respecting  costs  against  executors 
(York  V.  Peckj  9  How.  901 ;  and  see  section  817  and  note). 

e.  Where  two  or  more  defendants  are  sued  on  a  joint  liability,  and  one 
mSkn  judgment  by  default,  and  the  other  defends  unsuccessfully,  but  one 
judgment  can  be  entered,  and  the  defendants  are  equally  liable  for  the  whole 
cxmAa  (Warner  v.  Ford,  17  How.  64). 

2Tote  to  mibdwmon  6. 

d.  Where  more  than  one  action  is  brought  upon  a  bond,  note  or  instrument 
ajgainst  the  different  parties  thereto,  a  full  bill  of  costs  is  allowed  in  one  ac- 
tion oidy,  and  the  disoursements  in  the  others  (Pratt  v.  AUen,  19  How.  450), 
and  80  if  but  one  action  is  brought,  and  there  is  a  severance  by  the  defendants 

(id,) 

§  305.   When  allowed  to  defendcmt 

Costs  shall  be  allowed  of  course  to  the  defendant,  in  the 
actions  mentioned  in  the  last  section,  unless  the  plaintiff  be  en- 
titled to  costs  therein. 

«.  Appeals* — Sections  805  and  806  apply  to  appeals.  Where  there  are 
two  defendants,  and  judgment  is  affirmed  as  to  one,  and  there  is  a  complete 
revenai  as  to  tha  other,  the  reversal,  in  the  absence  of  any  special  circum- 
«tMic«,  will  be  with  costs  (Montgomery  Co.  Eh  v.  Albany  Oily  B%  7  N.  Y. 

/.  CcMtf  to  defendant. — ^In  an  action  for  tort  against  two,  where 
there  is  a  verdict  in  favor  of  one  defendant,  and  in  favor  of  the  plaintiff 
against  the  other  defendant,  the  defendant  prevailing  is  entitled  of  course  to 
costs  [Decker  v.  Gardner,  8  N.  Y.  29 ;  Daniels  v.  Lyonn,  9  id.  649;  Binde  v. 
Jifeyers,  4  How.  856 ;  Brown  v.  Bowen,  16  id.  544).  And  this  is  so,  althoi:^h 
the  defendant  acquitted  was  absent  from  the  State  at  the  time  of  the  trial, 
bat  his  codefendant  had  in  charge  the  preparation  of  the  cause  for  trial,  and 
the  witnesses  were  subposnaed  and  attended  for  both  defendants  (Brovm  v. 
Bowen^  16  How.  544).  In  an  action  on  contract  against  two,  if  the  plaintiff 
fails  as  to  one  defendant,  that  defendant  is  entitled  to  his  costs  of  course  (Guy- 
^  V.  Q>ats,  10  How.  141 ;  Williams  v.  Bbrgan,  13  id  138;  6  Duer,  658;  Gorhet 
V  Ward,  3  Bosw.  682). 

g-  Infkutey. — Where  the  defense  of  infancy  is  set  up  by  one  of  several 
defendants,  the  plaintiff  may,  as  to  him,  discontinue  the  action  toithout  costs,  on 
application  to  tne  court  before  trial ;  but  if  he  goes  to  trial  and  compels  the 
defendant  to  establish  his  defense  of  infancy,  then  the  plauitiff  must  pay  the 
costs  (Cuyler  v.  Coats,  10  How.  141).  Where  two  are  sued  on  a  joint  debt 
and  they  answer  separately,  one  pleading  infancy,  they  thenceforth  cease  to  be 
imited  "  in  interest "  within  section  806.  In  such  a  case,  the  jud|;e  on  the  trial, 
on  the  fsict  of  infancy  being  proved,  may,  in  his  discretion,  permit  the  plaintiff 
to  discontinue  the  action  as  against  such  infant  without  costs  (Butler  v.  Morris, 
1  Bosw.  320 ;   Wellington  v.  Clasecm,  9  Abb.  177). 

&.  JNoJnrlsdletton.— Where,  in  an  action  against  a  foreign  corporation. 
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it  was  diacloBed  on  the  trial,  for  the  first  time,  that  the  plaintiff  was  a  lum- 
resident,  and  the  comphunt  was  thereupon  dismused,  for  "  want  of  imiadidioii " 
in  the  ooort, — ^held  that  the  defendants  were  entitled  to  costs  as  of  coune  with- 
out any  order  for  the  purpose  {McMcJum  y.  Mubual  BenM  Im.  Co,  B  Bobw. 
644;  8  Abb.  297;  contra,  Marriott  v.  New  Jeney  R.RCo.^  Abb.  281  Bee 
ante,  p.  488  I), 

See  note  to  §§  806,  886 ;  and  as  to  costs  after  an  ofEer,  see  $  885  and  note. 

§  S06«    (Am'd  1849, 1861.)    Costs  in  discretion  of  the  iso^uH. 

(1.)  In  other  actions  costs  may  be  allowed  or  not,  in  the  dis- 
cretion of  the  court. 

(2.)  In  all  actions  where  there  are  several  defendants  not 
united  in  interest,  and  making  separate  defensefi  by  separate 
answers,  and  the  plaintiff  fails  to  recover  judgment  against  aD^ 
the  court  may  award  costs  to  such  of  the  defendants  as  have  judg- 
ment in  their  favor,  or  any  of  them. 

(3.)  In  the  following  cases,  the  costs  of  an  appeal  shall  be  in 
the  discretion  of  the  court: 

1.  When  a  new  trial  shall  be  ordered ; 

21  When  a  judgment  shall  be  afiirmed  in  part,  and  reversed  in 
part. 

a.  Other  actions. — The  "  other  actums ''  referred  to  in  this  section,  m 
equity  causes  (Eme$  v.  Myers,  4  How.  856 ;  GaUagher  v.  Bffem,  2  Sand.  7^; 
Staiifer  v-  Schidte,  3  Trans.  App.  4;  Barber  v.  White,id,  88  ;  6  Abb.  N.  attl> 
Costs  are  in  the  discretion  of  the  court  in  actions :  to  vacate  the  awaid  of 
arbitrators  ( Wood  y.  Brooklyn  Fire  Ins.  Co,  10  How.  154),  to  enjoin  the  parties 
from  perfecting  an  irregular  sale  {Sunney  y.  Boach,  4  Abb,  16),  to  recover  of  ft 
mere  stakeholder  under  the  lien  law  (Bagleeon  y.  Clarice,  2  Abb.  854),  to 
set  aside  an  assignment  for  the  benefit  or  creditors  (  WM  y.  DoQgett,  2  Birti 
10).  Where  the  defendant  succeeds  on  the  trial  on  a  ground  that  ndj^t 
have  been  taken  advantage  of  under  section  164  {bridge  y.  Paysony  5  Biffld. 
217) ;  of  strict  foreclosure  (O^Edra  y.  Brophy,  24  How.  879)  ;  of  forecloMW 
{BartotD  y.  Clea/cdand,  16  How.  864;  7  Abb.  889). 

I,  Several  defendants  not  united  In  Int^rett,  making  separate 
defenses  by  separate  ansurers. — This  clause  applies  to  all  actionS) 
whether  of  a  legal  or  an  equitable  nature  {B'*h  of  Attica  y.  Wolf,  18  How. 
102;  WuMow  y.  BeU,  id.  897).  One  of  several  defendants  not  united  in  inte- 
rest, who  defends  separately  and  succeeds,  is  not  entitled  to  costs  of  ooone, 
but  must  obtain  an  order  for  their  allowance  ( WHUams  v.  Ebryan,  18  How. 
188) ;  otherwise  if  the  defendants  are  united  in  interest,  and  the  case  is  one  of 
those  mentioned  in  §  804  (i^.)  And  where  several  defendants,  sued  as  maken 
and  indorsers  of  a  promissory  note,  answered  separately,  and.  one  of  th€Di 
succeeded  on  the  defense  of  infancy, — held  he  was  not  entitled  to  costs  of 
course ;  and  he  having  entered  judgement  for  his  costs,  without  any  order  for 
the  purpose^was  held  to  be  irregular  in  so  doing  {B'*h  of  Attioa  y.  Wa^i  18 
How.  102 ;  WidkUw  v.  BeU,  id.  897.  But  where  such  defendants  do  notrnd^e 
a  separate  defense  by  separate  answers,  but  unite  in  one  general  denial,  floch 
as  the  plaintiff  fails  to  recover  against,  are  entitled  to  costs  of  course  under 
section  805  {Zinck  v.  AttenJbvrg,  18  How.  108).  In  an  action  to  dissolTe  a  co- 
partnership and  for  an  accounting,  the  defendants  appeared  by  one  atton^i 
but  put  in  separate  answers, — ^held  that  the  defendants  were  not  entitled  to 
separate  bills  of  costs  {HaU  v.  Undo,  8  Abb.  841).  Where  two  defend- 
ants   appear  by  the  same  attorney,  but  put  in   separate   answers,  and 
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the  plftintiff  sacceeds  in  the  action,  either  after  a  verdict  in  his  &Yor,  on 
demurrer,  or  otherwise,  he  can  have  but  one  bill  of  costs  (Latham  y. 
Bim,  13  How.  416;  Buel  y.  Jay,  18  id  88;  Phippi  y.  Van  OoU,  15  id. 
110;  EaU  y.  Lindo,  8  Abb.  841 ;  see,  contra,  Oomgtoek  y.  HaUtck,  4  Sand. 
671).  So,  if  the  defendants  api)ear  by  different  attorneys,  but  pending 
tiie  action  the  defendants  unite  in  employing  the  same  attorney,  out  one 
MU  of  costs  can  be  allowed  them  if  they  succeed  (GatteUanos  y.  BeawoiUe,  2 
Sand.  670).  Two  defendants  sued  on  the  same  note  appeared  by  one  at- 
torney, put  in  separate  answers,  the  defense  being  substantially  the  same,  on 
judgment  for  defendants, — ^held  they  could  haye  but  one  bill  of  costs  {AtkvM 
T.  Ufeoer,  5  Abb.  N.  8.  221). 

a.  Where  defendants  seyer  in  their  defenses,  coUusiyely,  and  to  increase 
the  costs,  the  court,  on  judgment  for  defendants,  will  allow  but  one  bill  of 
coetB(fiZata-  Bank  y.  Sturdy,  15  Abb.  75^.  The  fact  that  the  attorneys  who 
appear  for  defendants  seyering  in  their  defenses,  occupy  the  same  office, 
urords  strong  presumption  that  the  seyerance  was  to  increase  costs  (id )  But 
where,  in  good  £aith,  seyeral  defendants  appear  by  different  attorneys,  and  de- 
fend soccessfully,  each  defendant  was  held  entitled  to  costs,  although  the  ac- 
tion was  on  an  indemnity  bond,  executed  by  the  defendants,  who  at  the  time 
were  partners  (Brtdg^aort  Ins.  Co.  y.  Wihon,  7  Bosw.  699)  ;  where  the  action 
was  against  seyen  different  insurance  companies,  who  each  appeared  by  sep- 
arate attorney,  on  judgment  in  fayor  of  the  defendants,  only  three  sets  of 
costs  were  allowed  (Wood  y.  Broohlyn  Fire  Ins.  Co,  10  How.  164) ;  and  in  an 
action  against  seyeral  defendants  not  united  in  interest,  and  making  separate 
defenses  by  separate  answers,  on  judgment  for  all  the  defendants^  it  is  in  the 
discretion  of  the  court  to  restrict  the  defendants  to  one  bill  or  costs,  or  to 
allow  certain  of  the  defendants  each  a  bill  of  costs  (Harper  y.  Chamberlain, 
14  Abb.  408).  See  notes  to  %%  804,  805.  Where  in  actions  of  tort  separate 
defenses  are  made  by  seyeral  defendants  [by  separate  attorneys],  in  ^ood  &ith, 
and  not  for  costSy  each  is  entitled  to  a  full  bill  of  costs  on  succeeding  in  the 
nut  (CasteBanas  y.  BeauviHe,  2  Sand.  670 ;  Gollomb  y.  CaldweU,  5  How.  826 ; 
Bridifepartlns,  Co  y.  Wilson,  12  Abb.  209 ;  20  How.  511).  Where,  in  an  action 
for  an  assaolt  and  batcery  against  seyeral  defendants,  who  appeared  and 
answered  jointly  and  by  one  attorney,  the  plaintiff  recoyered  agamst  some  of 
the  defendants  only,  and  to  an  amount  not  sufficient  to  carry  costs, — ^held  that 
the  defendants  who  had  judgment  in  their  fayor  were  entitled  to  costs  (JStane 
T.  Di^,  8  Sand.  761 ;  and  see  Marks  y.  Bard,  1  Abb.  68). 

h.  Where,  in  an  action  against  seyeral  defendants  sued  jointly,  one  of  them 
appears  and  demurs  to  the  complaint,  and  the  other  defendants  appear  by  a 
dmerent  attorney  and  put  in  a  loint  answer,  and  judgment  is  giyen  for  the 
defendant  on  the  demurrer  ana  the  complaint  is  dismissed,  and  judgment 
thereon  in  favor  of  the  other  defendants,  two  separate  bills  of  costs  are  taxa- 
ble against  the  plaintiff  (  WUbur  y.  WUtsey,  18  How.  606).  But  where  in  such 
a  case  some  of  the  defendants,  who  have  jointly  answered,  appoi^  by  different 
attoineys  on  the  argument  of  the  appeal  taken  by  the  plaintiff  to  the  general 
term,  they  cannot  recover  separate  Dills  of  costs  on  affirmance  of  the  judg- 
ment (id^;  see  Delamater  y.  Carman,  2  Daly,  182). 

c  Several  defendants  appearing  by  different  attorneys  who  are  partners, 
ue  entitled  if  they  succeed,  to  only  one  bill  of  costs  (Uroftsy,  BoekefdUno,  1 
Code  Rep.  N.  S.  177) ;  and  where  m  an  action  against  several  defendants  al- 
li^ged  to  be  jointly  liable  on  contract,  two  of  the  defendants  appeared  by  one 
attorney,  and  the  other  defendant  appeared  by  another  attorney,  who  was 
deik  in  the  office  of  the  former  attorney,  and  the  defendants  succeeded,  but 
one  bill  of  costs  was  allowed  (Perry  y.  Liwnggton,  6  How.  404). 

d.  Where,  in  a  suit  affainst  three,  for  the  recovery  of  money,  two  suffer 
judgment  by  default,  and  the  third  defends  the  suit  and  has  a  verdict  in  his 
fevor,  he  is  entitled  to  costs  against  the  plaintiff  ((7ewMtM»b  y.  Bayard,  2  Sand. 

e>  The  defendants  being  sued  as  drawers  and  indorsers  of  a  note,  and 
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haying  put  in  a  joint  defense,  and  judgment  having  been  entered  for  the 
plaintiff  against  two  of  the  defendants,  and  the  plaintiff  having  discontmued 
as  to  the  other  defendant,  snch  defendant  is  not  entitled  to  costs ;  becaiiflebe 
did  not  sever  in  his  defense,  bnt  joined  with  the  others  {Stafford  v.  OnderdaiiJt^ 
8  Barb.  9l«). 

a.  Several  defendants,  not  nnited  in  interest,  who  make  separate  defenseB, 
and  recover  separate  judgments  on  counter-claims,  and  who  succeed  on  appeals 
from  those  judgments,  are  each  entitled  to  separate  bill  of  costs  {N,  T,  d  New 
Haven  R.  H,  v.  Schuyler,  29  How.  89).  In  an  action  to  enforce  a  mechmie's 
lien  against  several  defendants,  who  appeared  by  the  same  attorney,  the  de- 
fendants were  not  allowed  separate  bills  of  costs  {Bailey  v.  JohnMon^  1  Daly, 
62). 

§  S07.      (Am'd  1849,  1861,  1852,  1857,  1858,  1859,  1862,  186S,  1S64, 1866, 

1 867.)    Amount  of  costs  allowed. 

When  allowed,  costs  shall  be  as  follows : 

1.  To  the  plaintiff,  for  all  proceedings  before  notice  of  trial,  in 
actions  where  judgment  for  failure  to  answer  can  be  taken  without 
application  to  the  court,  fifteen  dollars ;  where  judgment  can  only 
be  taken  on  such  application,  twenty-five  dollars ;  for  all  proceed- 
ings after  notice  of  and  before  trial,  fifteen  dollars ;  for  each  addi- 
tional defendant  served  with  process,  not  exceeding  ten,  two  dol- 
lars ;  and  for  each  necessary  defendant  in  excess  of  that  number, 
served  with  process,  one  dollar, 

2.  To  the  defendant,  for  all  proceedings  before  notice  of  trial, 
ten  dollars;  tad  for  all  proceedings  after  notice  of,  and  before  triftl, 
fifteen  dollars. 

3.  To  either  party,  where  a  new  trial  shall  be  had,  for  all  pro- 
ceedings after  the  granting  of,  and  before  such  new  trial,  twenty- 
five  dollars ;  for  attending  upon,  and  taking  the  deposition  of  a 
witness  conditionally,  or  attending  to  perpetuate  his  testimony, 
ten  dollars ;  for  drawing  interrogatories  to  annex  to  a  commission 
for  the  taking  of  testimony,  ten  dollars ;  for  attending  the  ex- 
amination of  a  party  before  trial,  ten  dollars ;  for  making  and 
serving  a  case,  or  case  containing  exceptions,  twenty  dollars,  ex- 
cept that  where  the  case  shall  necessarily  contain  more  than  fifty 
folios,  there  shall  be  allowed  ten  dollars  in  addition  thereto;  ani 
for  making  and  serving  amendments  thereto,  ten  dollars.  To  flie 
plaintiff  for  the  appointment  of  a  guardian  of  an  infant  defendant, 
ten  dollars ;  but  no  more  than  ten  dollars  shall  be  allowed  for  the 
appointment  of  guardians  in  any  one  action.  To  the  plaintiff  for 
procuring  an  order  of  injunction,  ten  dollars. 

4.  To  either  party  for  the  trial  of  an  issue  of  law,  twenty  dol- 
lars ;  for  every  trial  of  an  issue  of  fact,  thirty  dollars ;  and  where 
the  trial  shall  necessarily  occupy  more  than  two  days,  teft  dollars 
in  addition  thereto. 
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5.  To  either  party  on  appeal,  except  to  the  court  of  appeals, 
and  except  appeals  in  the  cases  mentioned  in  subdivisions  one, 
three,  fonr  and  five,  of  section  three  hundred  and  forty-nine,  and 
except  in  cases  mentioned  in  the  second  paragraph  of  section  three 
hundred  and  forty-four,  before  argument,  twenty  dollars ;  for  ar- 
gument, forty  dollars  ;  and  the  same  costs  shall  be  allowed  to  either 
party  before  argument,  and  for  argument  on  application  for  judg- 
ment upon  special  verdict,  or  upon  verdict  subject  to  the  opinion 
of  the  court,  or  for  a  new  trial,  on  a  case  made  and  in  cases  where 
exceptions  are  ordered  to  be  heard  in  the  first  instance  at  a  gen- 
eral term,  under  the  provisions  of  section  two  hundred  and  sixty- 
five. 

6.  To  either  party  on  appeal  to  the  court  of  appeals,  before  ar- 
gument, thirty  dollars ;  for  argument,  sixty  dollars ;  and  when  a 
judgment  is  a£Srmed,  the  court  may,  in  its  discretion,  also  award 
damages  for  the  delay,  not  exceeding  ten  per  cent,  on  the  amount 
of  the  judgment ;  for  preparing  and  serving  a  case,  or  case  con- 
taining exceptions,  in  appeals  to  the  court  of  appeals,  twenty  dol- 
lars. 

7.  To  either  party,  for  every  circuit  or  term,  not  exceeding  five 
circnits,  and  five  special  and  five  general  terms,  at  which  the  cause 
is  necessarily  on  the  calendar  and  is  not  tried,  or  is  postponed  by 
order  of  the  court,  ten  dollars ;  and  for  every  term  not  exceeding 
ten,  excluding  the  term  at  which  the  cause  is  argued  in  the  court 
of  appeals,  ten  dollars. 

8.  But  in  an  action  hereafter  brought  to  recover  dower,  before 
admeasurement,  of  real  property  aliened  by  the  husband,  the 
plaintiff  shall  not  recover  costs,  unless  it  appear  that  the  dower 
was  demanded  before  the  commencement  of  the  action,  and  was 
refused. 

9.  The  same  costs  shall  be  allowed  to  the  plaintiff  in  proceed- 
ings under  chapter  two,  title  twelve,  of  the  second  part  of  this  code 
(sections  three  hundred  and  seventy-five  to  three  hundred  and 
eighty-one),  as  upon  the  commencement  of  an  action. 

Note  to  mbdivisum  1. 

a.  The  amount  of  coBts,  |25  or  |15,  before  notice  of  trial,  does  not  depend 
on  the  fiict  whether  an  application  is  made  to  the  com*t  or  not,  or  whether 
the  iflsne  is  such  that  appbcation  to  the  court  would  be  necessary ;  but  on  the 
oatoie  of  the  action  and  the  mode  of  service,  without  reference  to  the  plead- 
mgs  (see  Pardee  v.  Schenek,  11  How.  600 ;  Vim  Valhenburg  v.  Van  Schaiek,  8 
id.  278 ;  People  v.  Van  Detuen,  2  Code  Rep.  7 ;  Candee  v.  OgUvie,  5  Duer, 
658). 
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a.  The  aDowance  for  each  additional  defendant  sbonld  only  be  allowed  for 
defendants  who  are  nMcna/tily  made  ])arties.  The  objection  may  be  taken, 
for  the  first  time,  on  the  ac^ustment  of  the  costs,  that  some  of  the  penoitf 
named  as  defendants  are  not  necessarily  parties  {bow  y.  iViee,  17  How.  848; 
9  Abb.  111). 

&  The  charge  after  notice  of  trial  is  taxable  bat  once,  although  the  cause 
is  more  than  once  noticed  at  the  circuit,  or  upon  a  reference  {Perry  v.  Uim^ 
Stan,  6  How.  404;  Jaek^on  v.  McBumey,  ib,  408;  Jackett  v.  Judi,  18  How. 
885).  Where  a  verdict  was  set  aside  on  payment  of  the  costs  of  the  drcoit,— 
held,  that  in  such  costs  might  be  included  the  fee  for  all  proceedings  subse- 
quent  to  the  notice  of  trial  {MUcheU  y.  We&terveU^  6  How.  265). 

Note  to  wbdMium  2. 

e.  Where,  in  an  action  against  several  defendants,  the  cause  had  been 
noticed  and  put  on  tiie  ca>lendar,  by  one  of  the  defendants,  but  had  never  been 
noticed  or  put  on  tiie  calendar,  either  by  the  plaintiff  or  the  other  defendants- 
held,  that  as  to  that  other  defendant,  the  case  had  never  been  noticed, 
and  that  on  obtaining  an  order  dismissing  the  complaint  as  to  him,  he  was  not 
entitled  to  the  fee  for  all  proceedings  aft^  notice  and  before  trial  {TUkpemfj^ 
T.  Dicky  8  How.  88). 

d.  On  costs  of  amending  after  decision  upon  a  demurrer,  the  snooeasfiil 
party,  if  a  defendant,  is  entitled  to  cha^  for  proceedings  before  notice  of 
trial  (Bendricki  v.  Bouek,  2  Abb.  860 ;  4  E.  D.  Smith,  461). 

e.  Costs  of  the  circuit  or  term  [to  the  defendant]  include  costs  after  notice 
of  trial  and  before  trial  {SJumki  y.  Bae,  19  How.  540;  MUekeUr.  We$tmiU, 
6  How.  265,  811 ;  Dewey  y.  StewaHy  6  How.  465). 

/.  On  dismissal,  before  notice  of  trial  of  a  complaint,  for  want  of  proeecii- 
tion  of  the  action,  the  defendant  is  entitled  only  to  proi^edings  before  notice 
of  trial  and  costs  of  the  motion  to  dismiss  (TUupaugh  y.  IKdb,  8  How.  83). 

Note  to  mMwision  8, 

g.  The  allowance  of  $25  where  a  new  trial  shall  be  had,  &c.,  applies  only  to 
cases  where  a  new  trial  has  been  panted,  it  does  not  appl^  to  the  cases  of 
a  new  trial  by  reason  of  the  disagreement  of  the  jury  (MmmUoH  y.  BiUler^  i 
Rob.  654 ;  10  Abb.  446 ;  80  How.  86). 

Note  to  subdivision  4. 

h,  A  trial  fee  is  taxable,  if  a  trial  has  been  entered  upon,  whether  the  trial 
results  in  verdict  or  not ;  as  where  the  jury  disagree  (Hamilton  v.  Butkr^ 
supra ;  Blsworth  v.  Oooding^  8  How.  1),  or  a  juror  S&  wiuidrawn  (Dewey  v.  Stotforf, 
6  How.  465),  or  on  a  nonsuit  (Allaire  v.  Lee^  1  Abb.  125 ;  8  How.  4 ;  4  Daer, 
609)^  or  a  reference  is  ordered  ( Wiggins  y.  ArJcenburg^  4  Sand.  688).  The  trial 
fee  IS  properly  allowed  for  every  tmie  the  cause  is  tried  (HamiUon  v.  Butler,  i 
Rob.  654).  Upon  judgment  on  an  answer  or  demurrer  as  Mvolous,  under  §  247, 
the  prevailing  party  is  entitled  to  a  fee  for  trial  of  an  issue  of  law  (Piitt  f. 
AUeny  10  How.  450 ;  Lawrence  v.  Daeis,  7  How.  854 ;  JSoba^  v.  Morristm,  H 
896). 

i.  Where  a  defendant  continues  his  defense  until  his  cause  is  called,  he 
cannot  then  withdraw  without  paying  a  trial  fee  (Jones  v.  Case,  88  How. 
849). 

j.  If^  on  the  cause  being  called,  plaintiff  fails  to  appear  and  defendant 
takes  an  order  dismissing  the  complamt,  he  is  entitled  to  a  trial  fee  (Dodd  v. 
Ourryy  4  How.  128;  Shannon  v.  Brower,  2  Abb.  877;  Mora  v.  GPt  VeO,  hi 
Oo.  10  Boew.  622). 

Note  to  subdivision  5. 

1;.  On  a  motion  for  a  new  trial  on  a  case,  costs  are  to  be  granted  as  upon  an 
appeal  from  a  judgment  (Soudder  y.  Qori,  8  Rob.  629 ;  18  Abb.  207 ;  28  How. 
155) ;  and  on  motion  on  the  judge's  minutes  for  a  new  trial,  for  newly  discor- 
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end  eridenoe,  the  succeflsfiil  party  is  entitled  to  costs  as  on  the  argument  on  a 
ctte  (FofiMr  y.  Weit,  Ttom,  Co.  5  Rob.  491)  ;  on  motion  for  a  new  trial  on  a 
case,  the  moving  party,  if  successftilf  is  entitled  to  costs — for  making  a  case, 
fSOor  180,  as  may  be,  according  to  the  lensth  of  the  case(8nbd.  8) ;  before  ar- 
pnent  (20,  for  argument  |40  (StUt  y.  EowJeyy  87  How.  179) ;  the  party  oppos* 
log  the  motion,  if  snocessM,  is  entitled  to  costs;  for  amendments  to  case  $10, 
before  argmnent  |20,  for  argument  $40  {Bdowr  y.  Wumt,  87  How.  177) ;  and 
tlie  sacoeosful  party  is  also  entitled  to  a  term  fee  for  each  term  the  cause  was 
on  the  calendar  and  not  reached  {Van  Schaick  v.  Winne^  8  How.  7 ;  and  see 
einoarihr.  Gooding^  ib,  1;  MooreY.  Coekcroft,  9^.480;  Eagerv.  DartfcHh,^ 
i&.  448;  Mechama^  Banking  AMoeiatian  y.  Kierttedy  10  i^.  400 ;  4  Duer,  689 ; 
Makm  y.  dimpaan.  12  Abb.  225;  20  How.  488).  The  costs  on  appeal  from  an 
inferior  court  to  the  supreme  court  are  those  prescribed  by  this  subdiyision, 
and  they  foUow  of  course  to  the  successful  party  {Williams  y.  Murra/y^  82  How. 
187).  The  supreme  court  has  no  power  to  depriye  him  of  them  {Qray  y. 
BoKMh,  8  Abb.  N.  S.  188). 

{k  On  an  appeal  to  the  eeneral  term  from  an  order  ffrantisg  or  refusing  a 
new  trial,  the  costs  are  $20  before  argument,  and  $40  for  argument  (see  ElU- 
wnik  y.  Gooding,  8  How.  1 ;  Jackett  y.  Judd,  18  How.  885). 

Note  to  whditimn  6. 

I.  This  subdiyision  is  applicable  to  costs  of  appeals  to  the  court  of  appeals 
in  ipedal  proceedinss  {Tm  FeopU  y.  Stwtewxn^,  9  How.  804). 

e.  In  the  court  of  appeals,  all  appeals  are  on  the  same  footing,  and,  on  the 
disniaeal  of  an  appeal  with  costs,  ^enJ  costs  follow,  whether  the  appeal  be 
from  an  order  or  a  judgment  {J^thxU  y.  Anthony,  28  N.  Y.  164 ;  see  Kanouse  y. 
MarHn,  2  Sand.  789 ;  Peterson  y.  IHekOl,  8  Abb.  259).  And  where  the  court 
of  appeals,  after  argument  of  an  appeal  on  its  merits,  dismisses  some  with 
coetB,  it  will  be  intended  that  full  costs  were  meant ;  if  costs  of  a  motion  only 
are  intended,  it  would  be  so  specified  (  Webb  y.  Norton,  10  How.  117). 

d.  Where  there  was  judgment  at  special  term  for  the  defendant  for  costs 
(198,  which  judgment  was  affirmed  at  general  tenn  with  $54,  the  court  of 
appeids  affirmed  the  judgment  of  the  general  term,  with  costs  and  ten  per 
cent,  in  addition  upon  the  amount  of  the  Judgment, — ^held  that  the  percentage 
should  be  computed  upon  the  amount  of  both  the  judgments  below,  but  not 
upon  tibe  interest  accrued  thereon  {Adams  y.  PerMiu,  25  How.  868).  Ten  per 
cent  allowed  as  penalty  on  an  appeal  in  a  foreclosure  suit  (  Waimer  y.  LessUr, 
88N.Y.296). 

Note  to  subdivision  7. 

e.  Term  fees,  irhen  allonred. — A  cause  is  not  necessarily  on  the 
calendar  until  it  is  actually  at  issue  {Livingston  y.  Viele  Mont,  Zinc,  Co.  2  Abb. 
255),  or  on  appeal  until  the  case  is  ffied  {Stafford  y.  Oratito,  MS.),  or  until 
the  return  is  filed  in  court  of  appeals  {Bef,  Dutch  Church  y.  Brown,  24  How. 
89),  or  duringa  stay  of  proceedings,  until  the  return  of  a  commission  {Shufeldt 
T.  Potter,  18  How.  89),  or  after  £scontinuance  of  the  action  {Drew  y.  Com- 
ttodc,  17  How.  469),  or  stipulation  to  settle  {Latham  y.  BUss,  18  How.  416),  or 
during  the  time  the  cause  is  resenred  genenJly,  by  consent  and  not  by  the 
order  of  the  court  {Crawford  y.  KeUy,  10  Bosw.  697),  or  after  the  cause  has 
been  referred  {Anon.  1  Duer.  651 ;  8  How.  82),  or  where  there  is  no  issue  to  try 
and  the  answer  is  on  motion  for  judcment  held  to  be  friyolous  {Pardee  y. 
Qekeiuk,  11  How.  500;  Candee  y.  Ogmie,  5  Duer,  658),  or  after  notice  that 
nlaintifr  abandoned  the  suit  and  Idt  the  State  {Jennings  y.  Fay,  1  Code  Rep. 
K.  Su  281).  No  term  fee  is  allowed  when  the  cause  is  unnecessarily  on  the 
calendar  {id,)  Where,  pending  an  appeal  in  the  court  of  appeals,  the  re- 
^ndent  died  in  February,  and  the  cause  was  reyiyed  in  March  following,  the 
term  fees  for  the  March  and  June  terms  were  allowed ;  the  appeal  was  neces- 
sarily on  the  calendar  for  those  terms  {Carpentier  y.  WiUett,  28  How.  876 ;  8 
Bob.  700).    A  cause  if  necessarily  on  the  calendar  when  being  at  issue  and 
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ready  for  trial  it  is  put  on  the  calendar  for  trial  (Sipperlf  v.  Warner,  9  How. 
888 ;  Tnutees  of  Perm  Tan,  id,  400) ;  and  tlie  snccesBful  party  is  entitled 
to  a  term  fee ;  for  the  term  in  which  a  canse  is  set  down  for  a  particnlar  day 
and  is  not  reached  (Ornuby  v.  Babeock,  2  Abb.  258;  4  Duer,  680) ;  and  for  the 
term  at  which  the  action  is  referred  {Beaton  y.  Sheldon,  1  Code  R  143 ;  Sip- 
perly  y.  Warner,  9  How.  388^,  and  for  the  term  at  which  the  party  attends  to 
try,  and  the  cause  goes  off  without  his  fault  (FitiKer  y.  Hunter,  15  How.  156; 
Mintum  y.  Main,  2  Sand,  787 ;  Ff^rhee  y.  Lock,  8  How.  218).  If  parties  do 
not  dispose  of  their  causes  when  reached,  they  are  not  entitled  to  the  costs  of 
the  term  (Eendricke  y.  Bouek,  2  Abb.  860 ;  4  £.  D.  Smith,  461).  No  term  fee 
is  allowed  for  the  term  at  which  the  cause  is  tried  (Place  y.  ButtemuU  WooL 
Faa.  28  How.  184). 

a.  Where  only  the  plaintiff  notices  the  cause  for  trial,  and  has  it  in  his 
power  to  try,  but  for  any  reason  does  not  choose  to  do  so,  he  cannot  reoorer 
the  costs  of  the  circuit  (Whipple  y.  WiUiame,  4  How.  28).  Where  a  cause 
goes  off  for  the  term  at  the  request  of  one  party,  he  is  not  entitled,  on  his  pre- 
yailing,  to  a  term  fee  for  that  term  (Hanna  y.  Deaeter,  15  Abb.  135 ;  UtRflUR 
y.  Berger,  5  How.  245). 

h.  Where,  on  the  application  of  the  defendant,  a  cause  is  put  oyer  the  d^ 
cult  on  payment  of  (10  costs  and  disburBements,  which  are  paid,  the  plaintifl^ 
on  recoyerinff  a  yerdict,  is  not  entitled  in  his  general  bill  or  costs  to  $10  tenn 
fee  fbr  that  circuit  (Tru&teee  of  Penn  Tan  y.  ThuU,  9  How.  400). 

e.  Where  an  appeal  was  on  the  calendar  for  argument,  and  before  it  wis 
reached,  and  at  the  first  term  after  it  had  been  pla<^  on  the  calendar,  the  re- 
spondent moyed  to  dismiss  the  appeal,  and  the  motion  was  allowed  with 
costs, — ^held,  that  he  was  not  entitlea  to  a  term  fee  {Kanotm  y.  Martin^  2  Ssnd. 
789).  But  where  an  appeal  was  on  the  calendajr,  and  not  readied  at  the  first 
term,  but  was  reached  at  a  subsequent  term  and  dismissed,  the  court  refusiBg 
to  hear  it,  then  the  respondent  was  entitled  to  his  term  fee  for  all  the  tenos 
during  which  the  appeal  was  on  the  calendar  and  not  reached,  but  not  fbr  the 
term  at  which  the  court  refused  to  hear  it  (Eckereon  y.  Bpoor,  8  Code  Rep.  70). 

d.  Where  there  are  two  defendants  defending  separately,  and  only  one  of 
them  puts  the  cause  on  the  calendar,  the  cause  not  hayinff  been  put  on  the 
calendar  either  by  the  plaintiff  or  the  other  defendant, — ^hdd  that,  as  between 
the  plaintiff  and  the  defendant  who  did  not  put  the  cause  on  the  calendar, 
the  cause  had  neyer  been  on  the  calendar ;  and  on  a  dismissal  of  the  complaint 
for  nonprosecution  of  the  suit,  it  was  hdd  that  the  defendant  who  did  not  put 
the  cause  on  the  calendar  was  not  entitled  to  a  term  fee  (TUlepa^tgh  y.  Duk,  8 
How.  88). 

e,  Nnmber  of  term  feet. — ^Bxcept  in  appeals  to  the  court  of  appeals 
no  more  than  fiye  term  fees  can  be  allowed  in  any  action  (HamdUon  y.  Batler, 
80  How.  86 ;  19  Abb.  446 ;  4  Rob.  654  >,  and  no  term  fee  can  be  allowed  for 
the  term  in  which  the  cause  is  tried  (Place  y.  Butternuts  Woolen  Factory^  28 
How.  184).  But  where  parties  stipulate  that  Uie  costs  of  a  certain  term  ahall 
abide  the  eyent,  the  costs  of  that  term  should  be  allowed  without  regard  to 
the  limitation  to  fiye  term  fees  (Emmons  y.  Erie  R  B,  Co.,  17  How.  490). 

/.  Costs  nrliere  IbTors  granted  on  payment  of  <HMts.— The 
general  practice,  in  all  cases  where  an  amendment  is  allowed  an  payment  of 
costs,  is,  that  the  party  paying  such  costs  shall  be  chaiged  with  the  costs  of  all 
proceedings  which,  by  the  operation  of  the  order  authorizing^  the  amendment, 
will  be  yacated.  Thus,  if  upon  the  trial  a  plaintiff  is  permitted  to  amend  his 
complaint  in  a  material  matter,  so  that  a  new  answer  is  required,  he  would  be 
chaiged  with  the  costs  of  the  former  answer,  which,  as  the  effect  of  the  rule, 
would  be  yacated.  In  other  words,  he  would  be  required  to  pay  the  costs  al- 
lowed for  proceedings  before  notice  of  trial  On  the  other  hand,  if  tiie  de- 
fendant were  allowed  to  amend  his  answer,  that  being  the  last  pleading,  no 
proceeding  before  the  notice  of  trial  would  be  yacated  as  the  effect  of  the 
order,  and  the  fee  for  proceeding  before  notice  of  trial  should  not  be  allowed. 
So,  in  case  of  a  demurrer,  if  the  party  demurring  has  judgment  against  him, 
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and  18  pennitted  to  withdraw  his  demmrer  and  plead  over  upon  payment  of 
cofito,  the  fee  for  proceedinffs  Ifefare  notice  of  trial  is  not  allowable  on  the  taxa- 
tion of  costs  {2mi$  V.  De  5w««e,  6  How.  418 ;  Crary  v.  NortDOod,  5  Abb.  219). 
Bat  if  jadg^nent  is  rendered  in  favor  of  the  party  demurring,  and  the  party 
whose  pleading  is  found  defective  is  allowed  to  amend  on  payment  of  costs, 
the  fee  for  proceedings  before  notice  of  trial  should  be  allowed.  It  is  the  com- 
pensation aUowed  for  drawing  and  serving  the  demurrer  (CoUomh  v.  CMtoelly 
5  How.  836;  Van  VdOeenburg  v.  Van  Schaick,  8  How.  272;  MendrusJcs  v. 
Bouek,  4  E.  D.  Smith,  461 ;  2  Abb.  860). 

a.  When  a  special  term  order,  which  overrules  a  demurrer  to  an  amended 
complaint,  is  on  appeal  reversed,  and  judgment  is  ordered  in  &rVor  of  the  de- 
fendant, but  leave  is  given  to  the  plaintiff  to  amend  his  complaint  on  payment 
of  the  costs  of  the  demurrer  at  special  term,  the  defendant  is  entitled,  (1)  for 
proceedings  before  notice  of  trial ;  (2)  for  proceedings  after  notice  of  trial, 
although  that  sum  has  been  once  paid  in  the  action  on  sustaining  a  demurrer 
to  the  original  complaint  (Connderant  v.  BriAane^  1  Bosw.  644 ;  7  Abb.  846^ 
itoee;  and  see  11  How.  168;  15  How.  210). 

I,  Costs  fixed  as  the  condition  of  a  favor  granted  to  the  client  are  sufficient- 
ly demanded  by  giving  notice  to  the  attorney  (Hanna  v.  Dexter^  15  Abb.  186). 

c.  Meir  trtal  on  payment  of  costs. — ^Where  a  new  trial  is  granted 
on  pavment  of  costs,  it  means  the  costs  of  the  trial  and  all  subsequent  costa 
{NorUi  V.  Sargeant^  14  Abb.  224),  but  not  term  fees  on  appeal  {North  v.  Sargeant, 
13  Abb.  269 ;  FennsU  v.  WiUon,  2  Abb.  N.  8.  466 ;  4  Rob.  610 ;  5  id.  674) ; 
bnt  it  includes  the  costs  of  proceedings  subsequent  to  notice  and  before  trial 
(Kielj.  Biee,  24  How.  228) ;  but  does  not  include  any  allowance  (McQuade 
y^ErieRB.  Go,  5  Duer,  618 ;  11  How.  484).   8ee  Rule  57. 

§  308.    (Am'd  1849, 1857, 1862.)    Additional  allowance. 

In  addition  to  these  allowances  there  shall  be  allowed  the 
plaintiff  upon  the  recovery  of  judgment  by  him,  in  any  action  for 
the  partition  of  real  property,  or  for  the  foreclosure  of  a  mortgage, 
or  in  any  action  in  which  a  warrant  of  attachment  has  been  issued, 
or  for  an  adjudication  upon  a  will  or  other  instrument  in  writing, 
and  in  proceedings  to  compel  the  determination  of  claims  to  real 
property,  the  sum  of  ten  per  cent,  on  the  recovery,  as  in  the  next 
section  prescribed,  for  any  amount  not  exceeding  two  hundred 
dollars ;  an  additional  sum  of  five  per  cent,  for  any  additional 
amount  not  exceeding  four  hundred  dollars;  and  an  additional 
sum  of  two  per  cent,  for  any  additional  amoimt  not  exceeding 
one  thousand  dollars. 

And  in  the  actions  above  named,  if  the  same  shall  be  settled 
before  judgment  therein,  like  allowances  upon  the  amount  paid  or 
secured  upon  such  settlement,  at  one-half  the  rates  above  specified. 


d,  Xo  motion  neeeteary. — ^In  the  cases  apecified  in  this  section  the 
clerk  enters  the  extra  allowance  of  course ;  no  ordler  for  the  purpose  is  neces- 
saiy  (Runt  v.  Middlebrooh,  14  How.  800). 

e.  Extra  allonrance  may  be  made. — In  an  action  by  the  people 
for  the  repeal  of  royal  letters  patent  for  fraud  ( The  People  v.  Clcvrk^  9  N.  Y.  849). 
Tender  of  the  principal,  interest,  and  costs  in  a  foreclosure  suit,  before  hear- 
ing, does  not  defeat  the  plaintiff's  right  to  an  allowance  ((7<mn«cti6u£  Biver 
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Banking  Co,  y.  Voorhies,  3  Abb.  178).  And  where  an  attacbment  has  issaed, 
a  percentage  may  be  allowed  on  the  amount  claimed,  although  no  property 
has  been  levied  upon  (Jaekaon  y.  Figantere,  15  How.  224). 

a.  Extra  alloi¥Bii«»  eannot  be  had  In  tlie  following  caMt. 

— ^An  action  to  restrain  defendant  from  yiolating  his  written  agreement  to  sell 
certain  articles  to  the  plaintiff  solely  ( Gray  y.  Botjohn^  1  Boaw.  618).  In  pro- 
ceedings to  foreclose  a  mechanic's  lien  (Bandolph  y.  Foker^  4  Abb  262 ;  3  £.  D. 
Smith,  648) .  In  proceedings  under  the  act  of  May,  1841,  authorizing  the  sale  oi 
real  estate  to  pay  assessments ;  or  under  the  act  of  April,  1855,  to  apportion 
taxes,  &c.  on  such  a  sale  {Pofcert  y.  Barr^  24  Barb.  142),  In  an  action  in  the 
nature  of  a  quo  warranto  to  try  the  title  to  an  office  (The  People  y.  Flagg^  15 
How.  86 ;  25  Barb.  652),  or  to  set  aside  a  yolontary  assignment  {(kibom$  t. 
BeiU^  8  How.  81) ;  or  to  compel  specific  performance  of  a  contract  for  sale  of 
real  estate  {Weeke  y.  Sotvthwick^  12  How.  170),  or  to  restrain  foreclosure  of  a 
mort|^age  (Strong  y.  Snyder^  6  How.  11),  or  to  set  aside  a  conyeyance 
(ButXanan  y.  Morrell^  18  How.  296). 

h,  A  plaintiff  in  an  action  in  which  an  attachment  issued,  is  not  entitled 
to  an  allowance  where,  pending  the  action,  the  attachment  was  yacated  (2w^ 
y.  Oraydon^  26  How.  95). 

e.  fii  the  actions  mentioned  in  this  section  the  court  haye  no  discretion 
to  make  any  aUowance  other  than  that  prescribed,  and  the  allowance  can  be 
to  the  plaintiff  only  (  Williams  y.  ffemon,  18  Abb.  297 ;  Eotaling  y.  Mar^  14 
Abb.  161;  18  Abb.  297,  noU;  McLeee  y.  Av&ry,  4  How.  441;  Dowmg  i. 
MarshaU,  87  N.  Y.  880 ;  Binder  y.  8U)othoff,  7  Abb.  N.  B.  488). 

§  S09.  (Am'd  1867,  1868,  1869,  1862,  1866,  1870.)  Percentage^  haw 
computed.  Difficult  and  extraordinary  cases.  Partition — I^im- 
closure. 

(1.)  These  rates  shall  be  estimated  upon  the  value  of  the  prop- 
erty claimed  or  attached,  or  affected  by  the  adjudication  upon  the 
will  or  other  instrument,  qr  sought  to  be  partitioned,  or  the 
amount  found  due  or  unpaid  upon  the  mortgage  in  an  action  for 
foreclosure.  And  whenever  it  shall  be  necessary  to  apply  to  the 
court  for  an  order  enforcing  the  payment  of  an  installment  falling 
due,  after  judgment,  in  an  action  for  foreclosure,  the  plaintiff  shall 
be  entitled  to  the  rate  of  allowance  in  the  last  section  prescribed, 
but  to  no  more  in  the  aggr^ate  than  if  the  whole  amount  of  the 
mortgage  had  been  due  when  judgment  was  entered.  Such 
amount  of  value  must  be  determined  by  the  court  or  by  the 
commissioners,  in  case  of  actual  partitions.  (2.)  In  difficult  and 
extraordinary  cases,  where  a  defense  has  been  interposed,  or  in  such 
cases  where  a  trial  has  been  had,  and  in  actions  or  proceedings  for 
the  partition  of  real  estate,  the  court  may  also,  in  its  discretion, 
make  a  further  allowance  to  any  party,  not  exceeding  five  per  cent, 
upon  the  amount  of  the  recovery  or  claim,  or  subject-matter  in- 
volved. (3.)  And  in  an  action  for  the  foreclosure  of  a  mortgage, 
the  court  may  make  a  like  allowance,  not  exceeding  two  and  one- 
half  per  cent. 
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a.  Section  does  not  apply. — ^This  Bection  does  not  apply  to  appH- 
cfttiom  to  the  conrt  for  the  disbibatioii  of  Burplus  money  on  a  f bredostire  sale 
(N.  7,  lAfi  Ins,  Co.  y.  VanderbiU^  12  Abb.  458) ;  nor  to  trials  of  issues  in  tiie 
nature  of  feigned  issues  {Burritt  v.  SUlman,  24  How.  887). 

AUawanee  in  diffleuU  and  extraordinary  eases, 

h.  When  a  trial  taa«  be^i  had. — When  a  plaintiff  yoluntarily  sub- 
mits to  a  nonsuit,  a  trial  has  been  had  (AUaire  y.  Leey  4  Duer,  609 ;  1  Abb. 
125 ;  Wood  y.  lUinaie  Cent.  B.  R  Co.  20  How.  285).  And  so  on  dismissal  of 
complaint,  for  phuntiff^s  failure  to  appear,  allowance  may  be  made  {Rogers  y. 
Degan^A^  Bosw.  669 ;  19  How.  119 ;  10  Abb.  818 ;  Danenhover  y.  March.  4  Abb. 
854).  The  argument  of  a  demurrer  on  which  a  final  judgment  is  rendered,  is 
a  trial,  and  the  sucoessful  party  may  haye  an  extra  aJlowance  where  the  case 
is  difficult  or  extraordinary  (Small  y.  Ludloto,  1  Hilton,  307 ;  Lowry  y.  Inman^ 
6  Abb.  K  S.  406 ;  87  How.  286). 

e.  Wliat  €»8es  are  diffleult  and  extraordlnai^. — ^That  a  cause 
occupied  a  long  time  in  the  trial  of  it,  does  not,  of  itself,  make  it  a  ^^  difficult 
or  extraordinary  case "  (Bands  y.  Sands,  6  How.  458 ;  Dexter  y.  Gardner^  6 
How.  417 ; Howard  y.  Rome  Plmik  Road  Co.  4  How.  416 ;  and  see  Foxy.  FoXy 
82  How.  458).  The  term  "  difficult  or  extraordinary  "  is  used  in  contradis- 
tinction to  "common  or  ordinary  "  (Fox  y.  Gould,  5  How.  279).  But  all  liti- 
gated trials  are  "  difficult  and  extraordinary"  in  some  respect  (DyekmanY.  Me- 
Jknald,  5  How.  121 ;  Niver  y.  Rossman,  id.  168 ;  see  Sehwarte  y.  Ro!*keepsie  Mut. 
Ins.  Co.  10  id.  93 ;  Maithewsonr.  Thompson,  9  id.  28).  The  m^^^ti^  of  a  plaintiff 
in  purchasing  a  note  for  prosecution,  is  not  a  proper  sulgect  for  an  extra  aUoto- 
aneeofcoeto.  After  he  has  got  the  note^e  may  conduct  the  prosecution  of  it 
fiiirly  and  without  objection  (Burnett  y.  Westfall,  15  How  421).  Where  a  case 
is  retried,  the  fact  that  an  allowance  was  denied  on  the  first  trial,  does  not 
prerent  an  allowance  being  made  on  the  second  trial  (Fox  y.  Foa^  24  How. 
885).  Extra  allowance  denied  where  defendants  had  separated  in  their  de- 
fense, and  each  obtained  a  bill  of  costs  (Mattheuson  y.  Thompson,  9  How.  281). 
Extra  allowance  is  not  made  for  the  sole  purpose  of  pimishing  the  defendant 
(Anon.  12  How.  666). 

d.  Amonnt  of  allonranee — ^hour  eompnted. — ^The  amount  of 
allowance  within  the  limits  prescribed  by  this  section,  is  entirely  discretiona^ 
(Cman  Rank  y.  Mott,  13  Abb.  247).  The  amount  of  the  recoyery,  or  claim,  is 
not  the  measure,  but  the  limit  of  the  allowance  (The  People  y.  St.  T.  Cent.  R. 
R  80  How.  148).  Unless  the  allowance  exceeds  the  limit  of  section  809,  or  is 
not  authorized  uj  that  section,  no  appeal  lies  ( WiUomson  y.  Tiffany,  4  Abb.  98 ; 
Cooky.  Dickenson,  6  Sand.  668 ;  Dictson  y.  McElteain,  7  How.  189 ;  Dresser  y. 
Jennmgs,  8  Abb.  240 ;  Dana  y.  Fielder,  1  Code  Rep.  N.  S.  224). 

e.  It  is  only  where  the  defendant  recoyers  judgment  that  the  allowance 
can  be  on  the  amount  claimed  (  Wilkinson  y.  T\ffawy,  4  Abb.  98). 

/.  The  yalue  of  the  property  to  be  directly  affected  by  the  result  of  the 
action  affords  a  proper  basis  for  computing  the  percentage  (The  People  y. 
ARnmy  db  Vermont  R  R.  Co.  16  Abb.  466 ;  Coleman  y.  Chatmcey,  7  Rob.  679). 

g.  Wbere,  nrlien,  and  to  nrhom  the  application  for  the 
alloiranee  ataonld  be  made. — The  application  must  be  made  before 
the  entry  of  judgment  (MaHin  y.  McCormick,  8  Sand.  755  ;  Clarke  y.  City  of 
Boehester,  29  How.  97 ;  The  People  y.  j^^  T.  Cent.  R  R.  80  How.  148 ;  contra. 
Reals  y.  Benjamin,  29  How.  101) ;  but  not  "  until  all  the  litigation  is  ended  " 
(Powers  y.  Wooleott,  12  How.  566^.  It  must  be  made  to  the  "  eourt,''^  and  can- 
not be  made  to  a  ^^ justice  at  ekambers^^  (Mann  y.  Tyler,  Q  How.  286 ;  Rule 
52) ;  and  it  should  be  made  in  the  county  where  the  judgment  is  rendered, 
unless  some  reason  exists  for  applying  elsewhere  (Niver  y.  Rossman,  5  How. 
168 :  see  Rule  52). 

A.  When  the  trial  is  by  jury,  the  application  should  be  made  at  the  coming 
in  of  the  yerdict,  or  at  least  during  the  term  at  which  the  trial  is  had  (Flint 
y.  Richardson,  2  Code  Rep.  80 ;  Van  Rensselaer  y.  Kidd,  5  How.  242).  And 
to  the  judge  who  tried  the  cause  (ib. ;  Sackett  y.  Ball,  4  How.  71).    When  the 
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trial  was  at  tbe  circuit  held  in  July,  and  the  motion  was  made  at  a  speciil 
term  in  September  following,  the  delay  was  held  not  to  be  a  waiTer  of  the 
light  to  move,  and  an  aUowance  was  made  {Saratoga  B.  H,  Co.  y.  MeCoffj  9 
How.  841). 

a.  The  motion  can  only  be  made  in  the  court  of  original  jurisdiction 
(Wolfe  V.  Van  Noitrand,  %  N.  Y.  670). 

h.  Unless  where  the  motion  is  made  at  the  trial,  it  should  be  on  notks 
{MUcfuU  Y.  HaU,  7  How.  491 ;  Moer  y.  i&wmuBi,  5  How.  158;  Van  BenmUur 
y.  Fidd,  5  How.  242;  Saratoga  R.  IL  Co.  y.  McCoy,  9  How.  841) ;  and  on  sffi- 
dayits  (Ghri  y.  Smith,  6  Rob.  568 ;  8  Abb.  N.  8.  51). 

e.  When  the  allowance  is  made  at  the  trial,  notice  of  the  application  is 
not  necessary  {MUeheU  y.  BaU,  7  How.  491). 

<2.  In  an  action  against  executors,  the  motion  should  not  be  made  until  the 
right  to  recoyer  costs  has  been  adjudsed.  But  in  such  an  action  the  motion 
for  costs  and  for  an  allowance  may  l)e  united  in  one  motion  (Menoreau  r. 
i^«,  12  How.  801). 

e.  The  unsuccessful  party  has  a  ri^ht,  upon  an  application  for  an  allow- 
ance, to  insist  that  there  be  a  detemunation  of  the  yalue  of  the  property  re- 
<x>yered  or  claimed  in  the  action  (Drotsor  y.  Jenning$,  8  Abb.  240^. 

/.  A  rule  in  the  second  judicial  district  provides  that  in  actions  tried  at 
the  circuit  or  the  special  term,  application  for  additional  allowance  must  be 
made  to  the  justice  who  heard  the  cause,  unless  he  is  out  of  the  State,  or 
unable  to  attend  to  business  from  ill  health,  or  out  of  office.  And 
in  actions  heard  before  referees,  the  application  must  be  made  in  the  judicial 
district  where  the  action  is  pending.  Such  allowance  will  be  made  when- 
eyer  there  has  been  a  trial,  and  the  parties  haye  appeared,  and  litigated  the 
questions  in  controyersy. 

g,  €<mU  on  motion  for  allonrance. — ^It  has  not  been  usual  to 
allow  costs  on  a  motion  for  an  extra  allowance  {IHek$on  y.  McEUoain^  7  How. 
189;  Sehwartt  y.  P&ughheepns  Mut.  Ins,  Co,  10  id.  98). 

A.  Allonranee  after  trial  before  a  referee. — Where  the  trial  is 
had  before  refeigpes,  the  application  must  be  made  to  the  court  for  the  allow- 
ance {Snoe  y.  Muir,  4  How.  252 ;  Niter  y.  Bosmnan,  5  How.  158 ;  Osborne  t. 
BetU,  8  How.  81 ;  Sackett  y.  Ball,  4  How.  71).  The  application  should  be 
on  notice  to  the  adyerse  party  (ib,)  And  the  court  should  be  furnished  with 
an  affidayit  of  facts  sufficient  to  enable  it  to  form  an  opinion  on  the  subject. 
The  mere  certificate  of  the  referee  that  the  cause  is  within  this  section,  is  not 
sufficient.  Facts  must  be  stated  (ib.;  Qould  y.  Chapin,  4  How.  185).  Bat 
the  certificate  of  the  referee  is  proper,  to  show  what  took  place  before  hiin 
{Main  y.  Pope,  16  How.  271,  supra). 

i.  In  cases  heard  before  a  referee,  the  motion  for  an  extra  allowance  fot 
coBia  is  subject  to  the  same  rules,  with  respect  to  the  place  at  which  it  ahoold 
be  made,  as  any  other  motion  {Sprong  y.  Snyder,  6  How.  11). 

j.  Revleur  of  order  for  allonranee. — ^The  order  for  an  aUowance 
is  not  reyiewable  on  motion  before  another  judge  {Dresser  y.  Jennings^  8  Abb. 
240).  But  where  the  allowance  exceeds  the  prescribed  percentage,  then  iti^ 
said  the  order  affects  a  substantial  right,  and  is  subject  to  appeal  ( WiDdmoh 
y.  Tiffany,  4  Abb.  98 ;  Union  Bank  y.  Mott,  18  Abb.  247),  or  review  on  motion 
at  special  term  {id.)  Order  for  allowance  is  appealable  to  general  tenn 
{Clarke  y.  City  of  Rochester.  29  How.  97 ;  OoH  y.  Smith,  6  Rob.  568 ;  8  Abh. 
N.  B.  51),  and  to  the  court  of  appeals  {The  People  y.  N.  T.  Cent.  RRf^ 
N.  Y.  418 ;  and  see  80  How.  148). 

§  SIO.     Interest  on  verdict  or  report^  when  allowed. 

When  the  judgment  is  for  the  recovery  of  money,  interest,  from 
the  time  of  the  verdict  or  report  until  judgment  be  finally  entered, 
shall  be  computed  by  the  clerk,  and  added  to  the  costs  of  the  p&rty 
entitled  thereto. 
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a.  Interest  on  a  report  of  a  referee  is  to  be  computed  from  the  time  the 
report  is  made,  and  not  from  its  date,  if  the  date  differs  from  the  time  when 
the  report  was  in  fact  made  (Fuller  y.  Squire^  8  How.  121). 

I,  Laws  1869,  ch.  807,  besides  re-enactmg  this  section,  provide  that 
wheneyer  money  paid  out  is  directed  to  be  repaid,  the  direction  shall,  unless 
otherwise  expressed,  be  deemed  to  include  interest. 

§311.  (Am'd  1849,  1867,  1862.)  Costs^  hov)  to  he  inserted  in 
judgment,  DisburaementSy  how  stated.  Notice  of  adjustments. 
Interlocutory  costs. 

The  derk  shall  insert  in  the  entry  of  judgment,  on  the  appli- 
cation of  the  prevailing  party,  upon  five  days'  notice  to  the  other, 
except  when  the  attorneys  reside  in  the  same  city,  village,  or 
town,  and  then  upon  two  days'  notice,  the  sum  of  the  allowance 
for  costs,  as  provided  by  this  code,  the  necessary  disbursements, 
including  the  fees  of  ofiicers  allowed  by  law,  the  fees  of  witnesses, 
the  reasonable  compensation  of  commissioners  in  taking  deposi- 
tioDB,  the  fees  of  referees,  and  the  expense  of  printing  the  papers 
for  any  hearing  when  required  by  a  rule  of  the  court.  The  dis- 
bursements shall  be  stated  in  detail  and  verified  by  affidavit.  A 
copy  of  the  items  of  the  costs  and  disbursements  shall  be  served, 
with  a  notice  of  adjustment. 

Whenever  it  shall  be  necessary  to  adjust  costs  in  any  interlo- 
cutory proceedings  in  an  action,  or  in  any  special  proceedings,  the 
same  shall  be  adjusted  by  the  judge  before  whom  the  same  may 
be  heard,  or  the  court  before  which  the  same  may  be  decided  or 
pending,  or  in  such  other  manner  as  the  judge  or  court  may 
direct. 

«.  Adjustment  of  costs,  and  the  entry  of  the  amount  in  the  judgment,  are 
not  Btsyed  by  an  appeal  with  security  {Ourtis  y.  Leamtt,  1  Abb.  118). 

d.  The  words  **  preyailing  party  "  in  this  section,  ^'  must  be  understood  to 
be  that  party  whose  right  to  costs  has  prevailed  "  (Johntan  y.  8ag<vr^  10  How. 
554 ;  P««  y.  Wurth,  1  Bosw.  663). 

e.  Imw  of  eofta. — Costs  are  to  be  adjusted  according  to  the  law  exist- 
ing at  the  time  of  the  yerdict,  as  to  aU  items  prior  to  that  time.  The  recovery 
which  gives  the  right  to  costs  means  the  verdict.  The  court  cannot  order 
jodgment  nunt  pro  tune^  as  of  a  date  prior  to  the  actual  judgment,  merely  to 
affect  the  amount  of  a  party's  costs  (Moore  v.  WeaterveU,  14  How.  279 ;  Orary 
V.  Norwood,  6  Abb.  319 ;  Fisher  v.  Huntery  16  How.  156 ;  Buber  y.  Lochwooa^ 
id,U\  MeCannr.  Bradley,  id,  80;  Torrey  v.  Hadley,  14  id.  867;  Sunt  v. 
MiddUhook,  id,  800 ;  Jones  v.  Underwood,  18  How.  532 ;  Jaekett  y.  Judd,  id. 
385 ;  Seudder  v.  €hri,  3  Rob.  629 ;  28  How.  155) ;  and  in  the  court  of  appeals 
according  to  the  law  in  force  at  the  time  of  the  decision  in  that  court,  or 
when  the  judgment  of  the  court  of  appeals  is  made- the  judgment  of  the  su- 
preme court  (Aeklfy  y.  Tarbox,  19  Abb.  119). 

/.  The  determination  of  an  action,  as  respects  the  question  of  costs,  is  the 
final  decii»ion  authorizing  a  judgment.  In  the  case  of  a  trial  bv  the  court,  it 
is  the  making  and  filing  the  decision.    In  the  case  of  a  reieree,  it  is  the 


604  ADJUSTMENT  OP  COSTS.  [§  SIL 

making  and  deliyeiT  of  the  report  (BwU  y.  Mtddlebrooi^  14  How.  800 ;  bat  see 
Torrey  v.  Hitdlay,  14  How.  d57). 

a.  Wlien  notice  li  necegmry,— A  defendant  not  appearing  k  not 
entitled  to  notice  of  at^iuting  the  costs  {Muhardi  y.  8wet9&r^  1  Oode  lUp.  117 ; 
Wilcox  y.  OwtU,  ib.  127).  Bat  giving  notice  of  umeanuice  entitles  Ihe  d^ 
fendant  to  notice  of  adjusting  the  costs  (Bl»n  y.  N:T,  EguU.  /fit.  Co,  2  Code 
Bep.  80;  8  How.  418;  6  How.  288).  If  the  costs  are  not  adjusted  on  the  day 
for  whidi  notice  is  giyen,  and  the  opposite  party  does  not  attend,  the  ooetB 
may  be  adjusted  on  a  subsequent  day  without  farther  notice  (1  Johns.  Ca& 
82 ;  2  Wend.  252). 

b.  Where  it  is  sworn  positiyely  that  no  notice  of  adjustment  of  costs  has 
been  receiyed,  it  is  incumbent  upon  the  other  side  to  show  the  time  and  man- 
ner of  service  (Fan  Wffei  y.  Beidy  10  How.  866). 

e.  liTliat  Is  a  talllclent  notlee. — Service  of  notice  on  Saturday  for 
Monday  is  a  notice  of  two  days.    See  note  to  $  407,  pott, 

d.  It  is  no  objection  to  a  notice  of  the  adjustment  of  costs,  that  it  waa  givn 
before  the  right  to  recover  was  established,  provided  the  right  to  such  costs 
as  were  noticed  exist  at  the  date  for  which  the  notice  was  given  {Am%.  4 
Sand.  608).  So  held,  where  the  plaintiff^  in  an  action  for  money  only,  in  an- 
ticipation of  a  de&ult  gave  notice  of  a<]|iusting  the  costs  to  which  he  wonldbe 
entitled  on  taking  judgment  by  default,  for  a  day  subsequent  to  the  time 
when  he  could  regularly  enter  the  judgment  {jSb. ;  and  see  CMkoivl  v.  Aw<i,  IS 
Johns.  161). 

0,  ElllDCt  of  omitting  notice. — The  effect  of  omitting  to  give  notice 
of  adjusting  the  costs  in  the  cases  where  the  defendant  is  entitied  thereto,  u 
not  to  make  the  judgment  irre^^ular,  but  at  most  to  entitie  the  opposite  party 
to  a  readjustment  at  the  cost  oi  the  party  omitting  to  give  notice  {8i,vm»^  t. 
EuggvM^  16  Barb.  668;  MaoomSber  y.  Mayor  of  N.  r;  17  Abb.  87 ;  iSmiy  v.  £^, 
20  How.  216 ;  Hoffmmq  v.  Qro/oo^  18  Abb.  14 ;  Ohcmpian  y.  Ckmg.  Soe.  42  Baib. 
441 ;  Pe(^  v.  FitegoroSd,  2  Abb.  N.  S.  864). 

/.  Ponrer  of  tlie  clerk.— No  authority  is  conferred  on  the  deric  to 
a^ust  costs,  except  in  cases  of  final  judgment ;  but  the  court  may  confer  each 
authority  by  a  special  reference  to  him  (Eckenon  v.  Spoor,  8  Code  Rep.  70; 
Morriton  v.  Ide,  4  How.  804;  MUehdl  v.  Weiton>eU,  6  How.  268;  NeVuy.B* 
Foreit,  id,  418);  and  see  7  How.  870;  8  «(2. 1,  6;  6  id,  268:  11  Abh  190:  6 
Rob.  674).  The  derk  may  tax  costs  on  mandamius  (The  People  v.  CkHben^  SO 
How.  878),  but  not  in  special  proceedings,  as  in  street  opening  cases  (J^ 
Fourth  Aw,  11  Abb.  190).  The  derk  is  bound  to  perform  any  service  lavfbQy 
required  of  him  on  being  paid  his  fee  therefor.  He  cannot  refuse  to  peribm 
the  service,  t.  «.,  refuse  to  me  a  judgment-roll,  because  the  fee  for  some  fonna 
service  remains  unpaid  {Pwrdy  v.  Peten^l^  Abb.  160).  The  derk  shonld  er- 
andne  the  charges,  whether  they  be  opjposed  or  not,  and  should  strike  out  all 
disbursements  and  charges  which,  in  his  judgment,  have  beesi  unneceasarily  in- 
curred {Belding  v.  Conklin^  4  How.  100 ;  SUmeon  v.  Huggine,  16  Barb.  66S ;  0 
How.  86).  If  he  has  a  doubt  as  to  the  correctness  of  a  diaige,  he  should  cor* 
rect  it  {Bogen  v.  Boger»,  2  Paige,  460). 

g,  Blsburtementfl— nrhat  are  not  aIlo^vred.^Fees  for  serving 
subj^nas  {Wheder  v.  Xmm,  12  How.  446 ;  BwmeU  v.  Wes^aU,  15  id,  4S1); 
certificate  of  service  of  oliject  of  action  (Btnedict  v.  Warrinerj  14  How.  568). 
In  an  action  to  recover  the  possession  of  lands,  the  turteyor^t  feee,  in  procoriitf 
the  boundaries  of  the  land  {Ea/yn»  v.  Mother^  16  How.  21^.  The  expense  of 
exemplified  copies  of  foreign  documents  {BomL  v.  Boio/re,  0  Boew.  682).  Where 
a  cause  has  been  thrice  tried  the  cost  of  copies  of  stenographer's  notes  of  ^ 
first  and  second  trials  are  not  taxable  {mLwiStUm  y.  BrOler,  10  Abb.  446;  80 
How.  86).  Copy  of  8*enon]apher's  notes,  sworn  to  be  neceesaiy  to  F'HP^ 
amendments  to  case,  cost  of  it  allowed  as  a  disbursement  {8M&y  v.  BieMtj  83 
How.  182). 

h,  IHiat  are  allonred, — ^Disbursements  include  the  neoeaaaiy  ex- 
penses in  executing  a  commission  in  a  foreign  state  (Finch  y.  Caherty  18  How. 
18 ;  contra,  Perry  v.  Orifin,  7  How.  268) ;  t£e  fees  to  witnesses  (WMarY,  Bu»- 
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jrfl  16  How.  91) ;  certified  copy  order  of  reference  {Toll  t.  Thomas,  15  How. 
815) ;  referee's  fees  (id.) ;  fees  for  docketing  judgment,  and  for  transcripts 
(W.);  forsenrice  of  object  of  the  action  (Benedi<^  v  Warriner,  14  id  5QS) ;  for 
service  of  summons  (see  ante,  p.  142,  e.) ;  printiz\g  a  case  (Wilcox  v.  Curtiss,  10 
How.  91).  A  reasonable  sum  actually  paid  for  service  of  the  summons,  com- 
plaint or  notice  of  the  object  of  the  action,  by  any  person  other  than  the  sher- 
iff and  not  exceeding  the  sheriff's  fees  for  the  like  services,  may  be  allowed  as 
a  disbursement  (Caae  v.  Price,  17  How.  848;  9  Abb.  111).  The  affidavit 
should  show  the  reasonableness  of  the  charge  by  stating  the  facts  respecting 
such  service  (id.)  It  is  proper  to  allow  as  a  disbursement  proper  sums  paid 
for  necessary  searches,  and  copies  of  papers  from  the  derk^s  office  (id ) 

0.  Hoir  stated  and  verified. — ^Where  there  are  charges  in  the  bill 
for  the  attendance  of  witnesses,  the  affidavit  should  state  the  respective  names 
and  places  of  abode  and  occupation  of  the  witnesses,  the  distance  they  re- 
spectively traveled,  the  days  they  respectively  actually  attended,  and  that 
each  of  them  was,  or  was  believed  to  be,  a  material  and  necessary  witness  for 
the  party  on  whose  behalf  he  was  subpoenaed  (5  Hill,  695 ;  8  t^.  457 ;  6  ib. 
376;  2  Hall,  580 ;  19  Wend  82;  5  How.  458 ;  11  id.  160  ;  12  id.  446 ;  Mcke 
V.  Brennan,  10  Abb.  804;  Taaks  v.  Schmidt,  25  How.  840).  If  the  adverse 
party  show  that  a  number  of  witnesses  were  not  called  at  the  trial,  the  party 
uking  for  the  expense  of  their  attendance  must  explain  why  they  are  not 
called,  or  the  expense  of  their  attendance  should  be  disallowed  (6  Hill,  876 ; 
MeadY.  Malbry,  27  How.  82).  The  clerk  is  not  then  at  liberty  longer  to  fol- 
low the  ordinary  affidavit  (IhwUng  v.  Bush,  6  How.  410).  Allowance  for  at- 
tendance of  nonresident  witnesses  (4  Sand.  719). 

h.  Charges  for  copies  of  papers  cannot  be  taxed  unless  it  be  stated  in  the 
affidavit  tmit  such  copies  were  actually  and  necessarily  made  for  use  or  used, 
and  it  must  appear  that  the  disbursements  were  necessary  and  reasonable  in 
amount  (2  R  S.  658,  §  7).  Where  postage  or  other  disbursements  are  charged 
in  a  Mil  of  coats,  each  item  of  such  disbursement,  and  the  occasion  or  circum- 
stance of  the  expenditure  Aould  be  particularly  specified  (2  Paige,  459).  And 
where  papers  are  sent  by  express  instead  of  by  mail,  the  amount  of  carriage 
paid,  not  exceeding  what  wotdd  have  been  the  amount  of  postage,  may  be 
•flowed  (N.  7.  Trust  Co.  y.  Dams,  10  Paige,  507). 

e.  Where  the  items  of  disbursement  for  the  attendance  of  witnesses  were 
particularly  stated  in  the  affidavit  of  disbursements,  but  were  stated  in  gross 
m  tiie  bill  of  coeta,  and  objection  was  made  to  the  allowance  of  such  items  on 
that  ground, — ^held,  that  tiie  objection  was  properly  overruled  (Ragar  v.  Dan- 
for^  8  How.  448 ;  but  see  Shannon  v.  Brower,  2  Abb.  877). 

d.  Witnesses  are  entitled  to  their  fees  from  the  party  at  whose  instance 
they  attend,  whether  they  are  subpoenaed  or  not  (VeTuseY.  Speir,  18  How.  168 ; 
Taaks  v.  Schmidt,  25  id.  841).  The  fees  of  witnesses  are  ^^  fifty  cents  for  each 
day  while  attending  any  court  or  officer ;  and  if  the  witness  resides  more  than 
three  miles  from  the  place  of  attendance,  traveling  fees  at  the  rate  of  fogur 
cents  per  mile,  going  and  returning'^  (2  R  S.  648,  §  16 ;  and  see  Musoott  v.  Bunge, 
27  How.  85).  And  it  is  not  necessary  that  it  should  be  proved  to  the  clerk, 
(m  the  adjufltment  of  the  costs^  that  the  witnesses  were  subpoenaed.  Where 
no  SQbpoena  is  used  by  a  party  to  procure  the  attendance  of  his  witnesses, 
penons  whoee  fees  he  seeks  to  charge  to  his  adversary  must  be  his  witnesses  in 
the  action.  And  where  no  subpoena  is  served  on  them  they  cannot  be  consid- 
ered his  witnesses,  unless  they  were  examined  as  such,  or  attended  the  trial  as 
his  witnesses,  at  his  request  or  by  agreement ;  such  request  or  agreement  must  be 
atated  in  tenna  in  the  affidavit  of  their  attendance,  or  be  clearly  inferable  thcre- 
tom  (WheeUry.  Loue,  12  How.  446;  Saynes  y.Mbscher,  15  id.  216  ;  Taaks  v. 
Sehmidt,  25  id,  841).  A  witness  residinff  out  of  the  State  is  entitled  to  fees 
for  the  number  of  miles  he  travels  from  the  boundary  line  within  the  State  to 
the  place  of  trial  (Hinds  y.  Schenectady  Ins.  Co: 7  How.  142).  This  distance 
Aould  be  estimated  by  the  nearest  usually  traveled  route ;  and  due  regard 
should  be  had  to  his  r^idence  in  the  foreign  State,  and  the  place  where,  by 
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the  usoally  traveled  route,  he  would  come  to  the  State  line.  And  these  ftds 
should  be  stated  in  the  affidavit  used  on  taxation.  If  a  foreign  witness  trayds 
firom  his  residence  to  the  place  of  trial /or  thepurpoM  of  attending  as  a  wit- 
nm,  he  may  then  be  subpoBnaed,  and  his  travel  ^es  will  be  allowed  as  a  foreign 
witiiess.  Otherwise,  if  ne  attends  the  trial  not  for  the  purpose  of  being  a 
witness,  although  he  is  subpoenaed  at  the  trial  (id, ;  and  see  EatolandY.  Lmox^ 
4  Johns.  811 ;  Moultan  v.  Tawntend,  16  How.  806 ;  TaaJu  v.  &Ainidt,  25  How. 
841). 

a.  Where  a  witness  was  duly  subpoenaed,  his  trial  fees  and  one  day's  attoid- 
ance  paid  him,  and  he  left  home  to  attend  pursuant  to  his  subpoena,  but  re- 
turned without  going  to  the  court  on  learning  that  no  court  would  be  held, 
the  party  subpoenaing  him  was  held  entitled  to  tax  as  part  of  his  costs  the  fees 
paid  to  such  witness  (Both  v.  Msad9, 20  How.  287). 

h,  A  witness  subpoenaed  at  his  Umporary  residence  or  place  of  business,  and 
attending,  is  entitled  to  mileage  from  the  place  where  subpoenaed,  if  that  place 
is  more  remote  than  his  permanent  place  of  residence  {Clark  v.  8Uurihg,A 
How.  248).  A  witness  not  attending  court  until  after  the  cause  has  been  ad- 
journed may  be  entitled  to  his  fees  M,) 

e,  A  witness  actually  attending  in  two  cases  between  the  same  parties  is 
entitled  to  fees  in  both  cases  (Hk£$  v.  Breman,  10  Abb.  804). 

d.  An  attorney  of  record,  examined  as  a  witness,  is  entitled  to  a  witneas 
fee  for  the  day  on  which  he  was  examined,  but  is  not  entitled  to  mileage 
{Taaks  V.  Schmidt,  26  How.  841). 

e.  Where  an  issue  is  such  that  the  plaintiff  *s  attorney  must  know  the  came 
will  be  r^erred  by  the  court,  and  he  has  been  requested  by  the  d^endant-s  at- 
tomev  to  consent  to  refer  it,  and  refused,  the  court  at  the  circuit  orders  it  to 
be  referred,  the  plaintiff,  on  succeeding  before  the  referee,  is  not  entitled  to 
charge  for  witnesses'  fees  attending  that  circuit  (PUbe  v.  Nash,  16  How.  58). 

/.  Where  a  defendant  subpoenaed  seventeen  witnesses  upon  an  issue  of  for- 
gery, which  had  been  previously  found  againat  him  on  a  former  trial  of  an- 
other action  presenting  the  sune  issue,  when  he  had  examined  twelve,  bat  the 
court  on  the  latter  trial  allowed  him  to  examine  five  of  the  seventeen  only,— 
held,  that  he  should  be  allowed  the  coats  of  all  the  seventeen  witnesses  (LoiMm 
V.  Vail,  5  Abb.  227). 

g.  Party  to  tlie  action. — A  party  to  the  action,  examined  as  a  witn^ 
is  not  entitled  to  insert  in  his  bill  of  costs  the  fee  for  his  attendance  as  a  wi^ 
ness  {Steere  v.  Miller,  80  How.  7).  But  if  one  defendant  attends  the  trial 
solely  as  a  witness  for  his  codefendant,  that  defendant  will  be  entitled  to 
charge  the  fee  for  his  attendance  (  Walker  v.  BuMeU,  16  How.  01). 

h,  ReTleiir  of  a^luttment* — ^A  motion  in  the  nature  of  an  appeal  froDi 
the  act  of  the  clerk  may  be  made  to  the  court  at  special  term  (  Whipple  t. 
WiUiams,  4  How.  28) ;  and  where  costs  are  allowed  to  the  plaintiff  on  an  ad- 
justment, by  the  clerk,  to  which  he  has  no  le^  ^^^  ^^^  which  the  defend- 
ant cannot  be  required  to  pay  without  a  violation  of  the  statute,  and  the  court, 
at  special  term,  deny  a  motion  to  correct  the  adjustment,  an  appeal  lies  to  the 
general  term  (Sluyter  v.  Smith,  2  Bosw.  673). 

i.  The  motion  should  be  made  promptly,  *and  before  the  costs  are  paid 
{Colhrnb  v.  Caldwell,  5  How.  886;  Schermerhom  v.  Van  Vorst,  5  How.  458; 
Dresser  v.  Wiehes,  2  Abb.  460}.  An  objection  to  the  whole  bill  of  costs  as  ille- 
gal is  not  available  on  a  motion  to  review  the  taxation  {The  People  t.  Lewis, 
28  How.  159 ;  see  Wdb  v.  Crod>y,  11  Paige,  198). 

j.  On  motion  in  the  nature  of  an  app^  from  the  decision  of  a  clerk,  allow- 
ing items  in  a  bill  of  costs,  the  affidavit  in  support  of  the  motion  should  show 
that  the  allowance  of  such  items  was  opposed,  and  that  the  items  were  allowed 
under  objection  (People  v.  Oakes,  1  How.  196;  Ouylery.  Coates,  10  How.  143); 
or  sembU,ihAt  the  party  was  debarred  the  opportunity  to  object  (Oood^feter  v. 
Baird,  \  1  How.  877).  Semble,  that  on  the  motion,  only  the  affidavits  pre- 
sented to  the  clerk  in  support  of  the  items  objected  to  can  be  considered  on 
the  part  of  the  respondent  (Logan  v.  Thomas,  11  How.  160). 

h.  It  is  the  duty  of  a  party  who  is  dissatisfied  with  the  taxation,  as  to  par- 
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ticnlar  items,  to  bring  the  question  as  to  such  items  directly  before  the  court 
by  a  motion  on  his  part,  although  the  adverse  party  applies  for  a  readjust- 
ment as  to  other  items  {Rogers  v.  Rogers^  3  Paige,  460). 

0.  If  the  ac^ustment  of  costs  by  the  clerk  of  a  county  court  is  erroneous,  the 
remedy  of  a  par^  affffiieved,  is  by  a  motion  in  that  court  in  the  nature  of  an 
appeal  from  tiie  decision  of  the  clerk,  not  by  an  appeal  from  the  judgment  of 
the  coart  {BeattU  y.  Qua,  15  Barb.  182). 

1.  AdQuftment  of  ccMts  by  Judge  at  chambers, — ^The  taxation 
of  costs  other  than  ^oee  in  an  interlocutory  proceeding,  by  a  judge  at  cham- 
bers is  a  nullity  {NeUu  v.  De  Fwrest,  6  How.  418 ;  Van  Sehaiek  v.  Winne,  8  id. 
0;  Banna  t.  Dexter,  15  Abb.  185). 

SS19.  Gierke  fees  \ 

The  clerk  shall  receive  : 

On  every  trial,  from  the  party  bringing  it  on,  one  dollar ;  on 
entering  a  judgment  by  filing  transcript,  six  cents ; 

On  entering  judgment,  fifty  cents ;  except  in  courts  where  the 
clerks  are  salaried  officers,  and  in  such  courts  one  dollar. 

He  shall  receive  no  other  fee  for  any  services  whatever  in  a 
civil  action,  except  for  copies  of  papers,  at  the  rate  of  five  cents  for 
eveiy  hundred  words. 

e.  The  fee  of  one  dollar  on  every  trial,  from  the  party  bringing  it  on,  is  not 

Sible  until  the  cause  is  called  on  to  be  heard  {Malecinb  v.  Jennings,  1  Code 
.  41).  Kor  is  this  fee  payable  in  actions  referred  at  the  circuit,  and  tried 
ire  referees  {Benton  v.  Shslden,  1  Code  Rep.  184). 

d.  The  clerk  is  not  entitled  to  charge  for  entering  in  the  rough  minutes,  or 
in  the  books,  any  rule  or  order.  Where  either  party  desires  a  copy  of  an  order, 
or  of  any  other  paper,  the  clerk  may  charge  for  the  same  at  the  rate  of  ^ve 
cents  for  every  hundred  words.  There  can  be  no  additional  charge  for  the 
certificate,  or  for  the  signature  to  the  certificate.  This  provision  extends  to 
every  entry  made,  and  to  every  paper  filed  (Re  Clerk  of  Albany,  6  How.  11). 

^ «.  The  clerk  is  allowed  one  dollar  for  every  trial,  to  be  paid  by  the  narty 
bringing  it  on.  This  extends  to  trials  of  issues  of  law  as  well  as  issues  or  fact 
(S  ^2).  The  clerk  is,  therefore,  entitled  to  this  fee  for  every  cause  actually 
tried  at  the  circuit,  including  demurrers  {id.)  and  arguments  at  general  term 
on  qaestiona  reserved  ^  WUcoce  v.  Ourtiss,  10  How.  91). 

/.  The  fee  for  entering  judgment  is  not. payable  tOl  the  judgment  is  per- 
fected {Clerics  Case,  5  How.  11).  It  is  chargeable  to  the  party  in  whose  favor 
jadgment  is  entered,  although  he  may  not  recover  costs  {Burnett  y.  WeitfaU, 
15  How.  430).  The  fee  belongs  to  the  clerk,  and  he  may  refuse  to  receive  it 
(Sehermerhorn  v.  Van  Vorst,  5  How.  458). 

g.  The  fee  bill  in  the  revised  statutes,  so  far  as  it  relates  to  clerks^  fee,  is 
repealed  {The  People  v.  Supervisors  of  Monroe,  15  How.  226). 

K  The  clerk  before  performing  any  service  is  entitled  to  insist  on  the  ^ay- 
nient  of  the  fees  for  such  service.  If,  however,  he  performs  the  service  with- 
out insisting  on  payment  of  the  fees  therefor,  he  gives  credit  to  the  party  who 
is  bound  to  pay  them,  and  must  look  to  him  personally  {Purdy  v.  Peters,  28 
How  828),  and  the  clerk  is  bound  to  perform  each  service  required  of  him  on 
being  paid  his  fee  therefor.  He  caimot  insist  that,  before  performing  some 
certain  serviee  required  of  him,  he  shall  first  be  paid  his  fees  for  some  previous 
•service  for  which  ne  has  given  credit  {id,) 
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§  313*  Referees^  fees. 

The  fees  of  referees  sliall  be  three  dollars  to  each,  for  every 
day  spent  in  the  business  of  tlie  reference ;  bnt  the  parties  may 
agree  in  writing  upon  any  other  rate  of  compensation. 

See  note  to  Trial  ly  referee$^  ante,  p,  414  d, 

§  314.  Costs  on  postponement  of  trial. 

When  an  application  shall  be  made  to  a  court  or  referees  to 
postpone  a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  besidts  the  fees  of  witnesses,  may  be  im- 
posed, as  the  condition  of  granting  the  postponement. 

a.  The  costs,  on  postponing  a  cause  at  the  circuit,  cannot  exceed  $10^  be- 
sides the  fee  of  witnesses  (Noxon  r.  I^entley,  6  How.  418).  The  case  of  MiUhtU 
T.  Westervelt  (ib.  265)  does  not  apply  to  a  postponement  under  this  section. 

h.  The  costs  should  be  paid  immediately  afler  they  are  ascertained,  Tvith- 
out  waiting  for  any  demand  (19  Johns.  270).  If  the  trial  be  postponed  at  tlie 
defendant's  request,  on  condition  of  his  paying  costs,  if  the  condition  is  not 
complied  with,  the  plaintiff  may  proceed  to  trial  (5  Hill,  516);  or  thecooit 
may,  if  the  plaintiff  nas  lost  the  opportmiity  of  goinff  to  trial,  enforce  pay- 
ment of  the  costs  by  attachment  (18  Wend.  509;  milk^ey  y.  Keteltai,  2  Sand. 
876). 

c.  Where  the  court  ordered  a  cause  postponed  for  the  term,  at  defendant's 
instance,  on  payment  of  costs,  within  twenty  days,  or  that  plaintiff  hare  judg- 
ment,— it  was  held  that  on  default  made  in  payment  of  the  costs,  the  plaintiff 
might  take  judgment  (5  Hill,  446). 

§  3 Iff.    (Am'd  1S49, 1867.)     Costs  on  a  motion. 

Costs  may  be  allowed  on  a  motion,  in  the  discretion  of  the 
court  or  judge,  not  exceeding  ten  dollars,  and  may  be  absolute  or 
directed  to  abide  the  event  of  the  action. 

d.  Costs  discretionary. — Costs  of  a  motion  are  discretionary,  and  can- 
not be  interfered  with  on  appeal  {Dennison  y  Dennison^  9  How.  246). 

e.  Order  should  determine  amount  of  costs. — '^The  amount 
of  costs  upon  interlocutory  proceedings  should  be  fixed  in  the  order  which 
awards  them.  In  cases  where  a  party  is  required  to  pay  costs  as  the  condition 
of  granting  him  a  favor,  the  order  should  specify  the  amount,  or  designate 
some  ofGlcer  to  settle  the  amount.  It  is  usual  in  such  cases  to  proyide  in  the 
order  that  the  costs  should  be  fixed  by  the  clerk,  or  by  one  ot  uie  justices  of 
the  court,  or  by  a  county  judge"  {Van  Bchaich  v.  Winne^  8  How.  6;  see 4 
How.  283,  804;  18  How.  301). 

/.  Where  no  proyision  is  made  in  an  order  at  a  general  term  for  the  taxa- 
tion of  the  costs  to  be  paid  as  the  condition  upon  which  the  party  is  X^  hare 
the  benefit  of  the  order,  the  proper  practice  is  to  apply  at  a  general  teim 
for  a  modification  of  the  order,  so  as  to  fix  the  amount  of  costs,  or  direct  the 
payment  of  such  amount  as  shall  be  fixed  by  some  officer  designated  for  that 
purpose  (EUmorth  v.  Gooding,  8  How.  1).  Where  a  new  trial  is  ordered,  on 
appeal,  the  clerk  cannot  tax  the  costs  of  the  appeal  unless  tlie  order  so  directs 
{PenneU  v,  WiUon,  6  Rob.  674). 
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a  Where  a  motion  has  been  eranted  or  denied,  an4  nothing  is  said  about 
<o^  in  the  order  deciding  it,  the  clerk  can  make  no  allowance  for  costs  of 
such  motion  in  the  final  costs  of  the  action  (M'nrison  v.  Ide,  8  Code  Hep.  37 ; 
4  How.  806;  Van  Wych  v.  AUiger,  4  How.  164;  Mitchell  t.  Westervelt,  6  ib. 
265-311;  Nellis  v.  De  Forest,  ib.  413) ;  but  where,  on  a  motion,  the  order  was 
msde  **  with  costs,"  not  specifying  the  amount, — held  the  costs  meant  were 
M\  costs  of  a  motion,  $10  (Penndl  v,  WUsan,  5  Rob.  676). 

h.  An  appeal  from  an  order  at  chambers  is  a  motion ;  and  where  no  costs 
are  awarded  on  the  decision  of  such  an  appeal,  none  can  be  allowed  {Savage 
V.  DarroWy  4  How.  74). 

e  Coits  on  a  motion  and  Interlocutory  costs,  ho\ir  col- 
lected*— The  provisions  of  law  for  collecting  interlocutory  costs  are  not 
repealed  by  the  code  {Lucas  v.  Johnson,  6  flow.  121 ;  Poillon  v.  Houghton,  2 
Code  Rep.  14).  And  these  provisions  are  (Laws  of  1840,  p.  388,  §  15) :  ''  All 
orders  awarding  costs  upon  granting  or  denying  special  motions,  shall  specify 
the  amount  of  such  costs ;  and  where  the  order  for  the  payment  of  such  costs, 
or  any  sum  of  money,  upon  a  special  motion,  is  not  conditional,  a  precept  to 
enforce  payment  of  such  costs  or  sum  of  money  may  be  issued  without  any 
demand  or  application  to  the  court." 

d.  Laws  of  1847,  p.  491,  §  2 :  ^*  No  person  shall  be  imprisoned  for  the  non- 
payment of  interlocutory  costs,  or  for  contempt  of  court  ror  not  paying  costs, 
except  attorneys,  solicitors,  and  counsellors,  and  officers  of  court,  when  ordered 
to  pay  costs  for  misconduct  as  such,  and  witnesses  when  ordered  to  pay  costs 
on  an  attachment  for  nonattendance  (§  3).  Process  in  the  nature  of  a  fieri 
fadas  against  personal  property  may  be  issued  for  the  collection  of  such 
iXMstB,  founded  on  such  order  of  court. 

e.  If  costs  on  a  motion  are  not  paid  within  twenty  days,  no  previous  de- 
mand is  necessary  prior  to  issuing  an  execution  in  the  nature  of  a  fi.  fa.  for 
their  collection  {mtchdl  v.  Wesierwlt,  6  How.  265 ;  WetzeU  v.  8chuU»,  8  Abb. 
468;  18  How.  191). 

/  The  act  of  1847  "  does  not  apply  to  those  cases  of  contempt  where  a 
party  may  be  fined  for  any  misconduct  productive  of  an  actual  loss  or  injury 
to  the  other  party  "  (Livingston  v.  Fitzgerald,  2  Barb.  896). 

g.  Process  in  the  nature  of  a  fieri  facias  cannot  be  issued  to  collect  costs 
allowed  by  an  order  made  in  supplementary  proceedings,  because  such  an  order 
is  not  an  order  of  the  court,  but  only  of  the  judge  or  officer  before  whom  the 
proceeding  is  pen(Ung  {Hulsaver  v.  WUes,  11  How.  446). 

A.  The  ^osts  of  an  application  for  judgment,  when  made  upon  the  whole  of 
the  pleadings,  relating  to  all  or  only  one  of  the  alleged  causes  of  action, 
are  to  be  collected  as  part  of  the  judgment  (Wesley  v.  Bmnett,  6  Abb.  12^. 

i  What  are  Interlocatorjr  eostf .^Where  one  of  several  defenses 
is  demurred  to  and  the  demurrer  is  sustained  with  liberty  to  the  defendant  to 
tunend  on  payment  of  costs,  if  the  defendant  does  not  amend,  the  costs  of  the 
demoner  are  not  interlocutory,  and  are  not  collectable  by  precept  (Ifoga  or 
M<nra  V.  Sun  Mut.  Ins,  Co.  22  How.  60 ;  18  Abb.  804 ;  Pahner  v.  Smedley,  18 
Abb.  185).  Interlocutory  costs  are  those  of  some  proceeding  intermediate  the 
'Commencement  of  the  action  and  its  final  decision  (PurSuue  v.  Bellows,  16 
Abb.  108). 

§  SIO*     Costs  against  infant  plaintiff^. 

When  costs  are  adjudged  against  an  infant  plaintiff,  the  gaar- 
-dian  bj  whom  he  appeared  in  the  action  shall  be  responsible 
therefor,  and  payment  thereof  may  be  enforced  by  attachment. 

j.  The  word  may  in  this  section  is  to  be  read  must  or  shaU,  and  if  the  ac^ 
tion  by  the  guardian  fails,  he  is  liable  to  be  attached  for  the  nonpayment  of 
ithe  costs.    Sis  poverty  is  no  excuse  (Qrantman  v.  ThraU,  81  How.  464). 
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§  S17.  (Am*d  1861, 1862.)  Costs  m  On  ocHon  h/  or  againd  an 
executor  or  administrator^  trustee  of  an  express  trusty  or  a  person 
expressly  aitthoriaed  hy  statute  to  sue.  Reference  of  claim  against 
a  deceased  person.    Security  for  costs, 

(1.)  In  an  action  prosecuted  or  defended  by  an  executor,  ad- 
ministrator, trustee  of  an  express  trust,  or  a  person  ezpresdj 
authorized  by  statute,  costs  shall  be  recovered,  as  in  an  action  by 
and  against  a  person  prosecuting  or  defending  in  his  own  right ; 
but  such  costs  shall  be  chargeable  only  upon  or  collected  of  the 
estate,  fund,  or  party  represented,  unless  the  court  shall  direct  the 
same  to  be  paid  by  the  plaintiff  or  defendant,  personally,  for  mis- 
management or  bad  faith  in  such  action  or  defense.  Bat  this 
section  shall  not  be  construed  to  allow  costs  against  executors 
or  administrators,  where  they  are  now  exempted  therefrom  by 
section  forty-one,  of  title  three,  chapter  six,  of  the  second  part  of 
the  revised  statutes.  (2.)  And  whenever  any  claim  against  a  de- 
ceased person  shall  be  referred,  pursuant  to  the  provisions  of  the 
revised  statutes,  the  prevailing  party  shall  be  entitled  to  recover 
the  fees  of  referees  and  witnesses  and  other  necessary  disborBe- 
ments,  to  be  taxed  according  to  law.  (3.)  And  the  court  may,  in 
its  discretion,  in  the  cases  mentioned  in  this  section,  require  the 
plaintiff  to  give  security  for  costs. 

a.  Sureties  and  tratteet. — ^Any  indoner  or  other  surety,  and  aoy 
asBignee,  ezecntor,  administrator  or  other  trustee,  shall  be  entitled  to  and  al- 
lowed to  recover  from  his  principal  or  cestui  que  trust,  all  necessaiy  and  rea- 
sonable costs  and  exp^es  paid  or  incurred  by  him  in  good  faith,  as  snretror 
trostee  in  the  prosecution  or  defense  in  good  faith  of  any  action  by  or  agauut 
any  assignee,  executor,  administrator,  or  other  trustee  as  such  (Laws  1858,  dL 
814,18). 

0.  Tmsteet  of  an  express  trust.— A  general  assignee  for  the  bene- 
fit of  creditors  is  a  trustee  of  an  express  trust  within  this  section  {OwuUn{fkam 
T.McOreffor,  12  How.  806;  6  Duer,  648);  so  is  a  person  who,  pendincr  tbe 
action,  became  assignee  of  one  of  the  plainti£b,  by  an  assignment,  the  <Ageet 
of  which  was  to  indemnify  him,  the  assignee,  fix>m  all  loss  by  reason  of 
hayingindorsed  and  guaranteed  the  notes  of  such  plaintiff  (Congsr  y.  Euisoih 
B.  R  M,  Co.  7  Abb.  255).  An  action  brought  on  b^alf  of  a  bwk,  in  the  name 
of  its  president,  is  not  an  action  prosecuted  in  another^s  right  so  as  to  excuse 
the  plaintiff,  falling  in  the  action,  from  paying  costs  (Lowerre  v.  Vail,  5  Abh 
229).  When  the  receiver  of  an  insurance  company  prosecutes  an  action  begm 
by  the  company  before  his  appointment,  and  the  action  does  not  succeed,  he 
is  chargeable  with  the  costs  tn  like  manner  as  if  he  had  been  made  a  party 
plaintiff  {Colutn,  Ins,  Co.  v.  Stei>ens,  87  N.  Y.  686) ;  and  see  jwf,  p.  .518/ 
ExecutorSy  dx,,  permmaH/y  UcMe  for  costs  ;  and  see  in  note  to  §  821,  jMt, 

e,  Exeeator  plalntilT- eosts  against.— A  plaintiff  who  sues  as  exec- 
utor, on  judgment  being  rendered  against  him,  is  liable  for  costs,  either  per- 
sonally or  to  be  paid  by  the  estate,  in  all  cases  where  one  suing  in  his  own  right 
would*  pay  costs  (OurtMv.i^trffew,  4  Sand.  719;  Woodruffs,  cS0ik,14fiow.481; 
Qoodrteh  y.  Pendleton,  8  Johns.  Ch.  520).    It  is  only  in  actions  against  execntoia 
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or  adndnistratorB,  not  in  actions  5y  them,  that  any  exemption  £rom  costs  is  pro- 
nded  for  {Fox  v.  Fbx,  22  How.  463) ;  bat  the  defendant  cannot  enter  judgment 
fcft  costs  against  the  plaintiff  persondUy  nnless  the  court  so  directs  ( Woodruff' 
T.  Cook^  14  How.  481 ;  see  antej  p.  428  h,  and  ii\fra  in  this  note).  One  who  as 
administrator  commences  an  action  for  the  benefit  of  the  estate,  does  not  be- 
come personally  liable  for  the  costs,  by  the  fact  of  his  ceasing,  pending  the 
action,  to  be  administrator  (Baaier  y.  baws,  8  Abb.  N.  S.  249). 

a.  There  is  no  authority  in  the  courts  of  this  State  for  allowing  what  are 
temied  ^* trustee  costs"  (Bose  v.  Iio»e  Benev,  Boe.  28  N.  Y.  184). 

h.  The  proTisions  of  the  rerised  statutes  forbidding  the  recovery  of  costs 
against  executors  or  administrators  except  in  certain  cases,  and  referred  to  in 
section  817  of  the  code,  apply  only  to  the  generfd  costs  in  the  action,  and 
have  no  reference  to  interlocutory  costs  or  the  costs  of  an  appeal  {Hunt  v. 
(kmnor,  17  Abb.  466). 

c  Costs  against  the  estate  will  be  allowed  to  a  creditor  who  succeeds  in 
an  action  agamst  an  executor  or  administrator  on  a  claim  the  payment  of 
which  was  unreasonably  resisted  {Boyd  v.  WUJcin,  28  How.  137^. 

d.  Where,  on  a  motion  for  costs  against  executors  for  refusing  to  refer,  it 
is  found  as  a  question  of  fact  that  they  did  so  refuse,  the  general  term  will 
not  review  that  finding.  An  extra  allowance  to  executors  is  governed  by  the 
same  rules  as  the  aUoWance  of  costs  to  them  {Mbh  v.  Birme^  81  How.  476). 
Where  an  order  for  costs  and  allowance  to  executors  is  made  after  judgment, 
the  order  should  be  entered  as  of  the  day  of  entering  the  judgment  {id,) 

e.  Executor,  Ac^  defendant. — €)otts  against. — To  entitle  a  plain- 
tiff to  charge  an  executor  defendant  with  the  costs  of  the  action,  he  must 
establish,  to  the  satidaction  of  the  court,  that  the  demand  being  dulv  pre- 
sented, payment  of  it  was,  (1)  unreasonably  neglected,  <tr  (2)  unreasonably  re- 
sisted, or  (8)  that  the  executor  refused  to  refer,  as  provided  by  the  statute  [2 
R.  8. 90, 1  41]  {Buekhout  v.  Hunt,  16  How.  407 ;  Bnyd&r  v.  Young,  4  How.  217 ; 
Van  Vleek  v.  Burroughs,  6  Barb.  841 ;  Fort  v.  Gooding,  9  id.  888;  Bussell  v. 
LoM,  1  Barb.  619 ;  Bullock  v.  Boga/rdtu,  1  Denio,  276).  An  executor  defend- 
ant is  not  liable  for  costs  for  omitting  to  advertise  for  the  presentment  of 
claims  {Snyder  v.  Young,  4  How.  217 ;  Ywn  Vleck  v.  Burrougns,  6  Barb.  841 ; 
22  Wend.  671 ;  6  Hill,  886). 

/.  Where  an  action  is  commenced  against  an  intestate  in  his  lifetime,  and 
after  bis  death  is  by  order  continued  a^inst  his  administrators  pursuant  to 
section  121,  if  the  plaintiff  succeed,  he  is  entitled  to  costs  against  the  estate 
{Lemm  v.  Wood,  16  How.  285 ;  Benedict  v.  Caffe,  8  Duer,  669 ;  Mitchell  v. 
Mount,  17  Abb.  218 ;  Merritt  v.  Thompson,  27  N.  Y.  225 ;  Murray  v.  Smith, 
9  Bosw.  689),  if  the  verdict  be  one  which  would  have  entitled  the  plaintiff 
to  recover  costs  of  the  original  defendant  if  living  {id.)  The  exception  in 
this  section  (817)  refers  only  to  actions  commenced  against  executors,  &c.,  not 
to  an  action  commenced  against  a  testator  and  continued  against  his  executor 
{id.;  TindaUy.  Jones,  11  Abb.  258;  19  How.  469;  see,  however,  McOann  v. 
Bradley,  16  How.  79). 

g.  When  in  an  action  upon  a  promissory  note  brought  against  the  repre- 
sentatives of  a  deceased  jomt  debtor  upon  the  insolvency  of  the  survivor,  in 
which  the  surviving  joint  debtor  was  made  a  codefendant,  and  a  recovery 
had  in  ikvor  of  the  plaintiff, — ^held  that  the  plaintiff  was  entitled  to  r^over 
his  costs  {Torks  v.  Peck,  9  How.  201). 

A.  Ofl^r  to  refer* — The  offer  to  refer  may  be  by  parol  {Lanning  v.  Swarts, 
9  How.  484 ;  and  see  1  Barb.  519). 

i.  Wliat  may  be  referred* — Both  legal  and  equitable  claims  against 
the  estate  of  a  deceased  person  may  be  referred  under  the  statute  {White  v. 
Story^  28  How.  178) ;  but  only  those  claims  are  referable  which  accrued 
a^^ainst  the  testator  during  his  life,  or  which  would  have  accrued  against 
him  if  he  had  continued  m  life  {Godding  v.  Porter,  17  Abb.  874).  A  claim 
against  a  decedent^s  estate  for  a  tort  of  the  decedent,  the  conversion  of  per- 
sonal property,  is  referable  under  the  statute  {Brocket  v.  Bush,  IS  Abb.  887 ; 
see  Sands  v.  Qraft,  18  How.  488 ;  10  Abb.  246 ;  Francisco  v.  Fitch,  25  Barb. 
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130).  A  consent  to  refer  ^'claims"  against  a  decedent^s  estate ^yes  juris- 
diction to  decree  payment  of  costs,  even  though  the  claim  be  not  properly 
referable  under  the  statute  (id,) 

a,  JDispated  claim. — ^A  disputed  claim  cannot  be  tried  by  the  suio- 
gate  (Andrews  t.  Wallige,  17  How.  262 ;  Dinonoay  v.  B*h  of  WaMngton,  24 
Barb.  60). 

h.  Unreasonable  resistance. — A  claim  cannot  be  said  to  be  unreB- 
sonably  resisted  where  on  the  trial  it  has  been  materially  reduced  (Ovtit- 
shank  y.  Cruikthank,  9  How.  350 ;  Oomstoek  y.  Olnutead,  6  «<2.  77 ;  Btuk^i^j. 
Bunt,  16  id.  407).  A  reduction  from  $1,000  to  $850,  or  from  $5,000  to  $8,000, 
is  a  material  reduction  (id.) 

e»  A  claim  against  an  estate  cannot  be  said  to  be  unreasonably  resisted 
where  the  credit  was  originally  giyen  and  the  amount  charged  to  a  third 
person,  but  on  the  hearing  proyed  to  be  for  the  benefit  of  the  deceased  (C^- 
stock  y.  OlmsUad^  6  How.  77) ;  nor  where  the  administratrix  had  good  reason  to 
suppose  there  was  a  yalid  defense  to  the  claim  in  whole  or  a  material  part  of 
it,  and  that  probably  the  defense  interposed  would  hare  been  successfmit&t 
the  trial,  she  could  haye  procured  her  witness  (Stephenson  y.  CJarky  12 
How.  282). 

d.  Unreasonable  neglect. — ^Where  a  claim  was  presented  thir^-four 
days  after  the  issuing  of  letters  testamentary,  and  was  put  in  suit  fifteen 
days  after  its  presentment, — ^held  that  it  had  not  been  unreasonably  nefflected 
(Buekhout  y.  Hunt,  16  How.  407;  and  see  Stephenson  y.  Clark,  12  id,  282; 
Hussel  y.  Laney  1  Barb.  510 ;  Fort  y.  Ooodingy  9  Barb.  888 ;  Kw^  y.  (kriu^ 
6  Hill,  886). 

e,  RefVisal  to  refer. — ^In  order  to  charge  an  estate  with  costs,  on  the 
ground  of  a  refusal  'to  refer  a  claim,  it  must  appear  affinnatiyely  that  thoe 
was  a  T^fueal  by  the  legal  representatiye  to  refer.  Where  the  claimant  sud 
to  the  administratrix,  on  presenting  his  account,  *^  I  don't  want  any  trouble 
about  it,  as  we  haye  always  been  good  friends,  and  I  am  willing  to  haye  tbe 
account  referred  to  some  disinterested  persons,'^  and  she  replied,  ^*  I  hope 
there  will  be  no  trouble  about  it ;  and  I  will  see  Geoive  [her  son]  aboat  it;** 
and  on  the  same  day  a  summons  on  the  claim  was  put  into  the  sheriff's  hands, 
but  not  seryed  until  some  fourteen  days  afterward, — ^held  that  it  was  natonl 
that  the  administratrix  should  understand  that  a  general  leaying  out  of  tbe 
matter  in  the  nature  of  an  arbritration  was  intended,  instead  of  a  strictly 
reference  under  the  statute ;  besides,  there  was,  in  fact,  no  r^%L»al  to  raer 
(Stephenson  y.  Clarkj  12  How.  282).  The  reftisal,  by  executors,  to  refer  a 
claim  against  the  estate,  may  be  either  by  the  rejection  of  an  offer  to  refer, 
made  by  the  creditor,  or  by  some  equiyalent  act  on  their  part.  An  unquali- 
fied rejection  of  the  claim,  unaccompanied  with  an  offer  to  refo,  is  equivalent 
to  a  refusal  to  refer  (Fort  y  Gooding,  9  Barb.  388) ;  see,  howeyer,  what  is  said 
as  to  that  case  (Btidchottt  y.  Hunt,  16  How.  412).  It  is  not  enough  to  shor 
that  the  administrator  refused  to  arbitrate  (Sit\ft  y.  Blair,  12  Wend.  278). 
Nor,  where  a  claim  was  presented  to  one  of  S3yeral  executors,  which  he  dis- 

Euted,  but  declined  to  refer,  saying  he  wished  to  consult  his  co-ezecntors 
efore  doing  so,  and  the  creditor,  without  waiting  a  reasonable  time  for  that 
purpose,  commenced  a  suit  (Knapp  y.  Curtis^  6  HiU,  886).  An  unqualified 
rejection  of  the  claim,  imaccompanied  with  an  offer  to  refer,  is  not  equiyalent 
to  a  refusal  to  refer  (Prmde  y  Whiton,  15  How.  804 ;  contra.  Fait  y.  Ooodwg, 
9  Barb.  894 ;  but  see  16  How.  412).  A  creditor  haying  a  claim  affainst  exe^ 
utors,  &c.,  who  desires  a  reference,  must  moye  first ;  he  must  offer  to  refers 
and  until  he  does,  the  executors,  &c.,  cannot  be  said  to  refuse  to  refer  (BrtMde 
y.  Whiton,  15  How.  804).  It  is  not  sufilcient  for  the  executors,  &c,  to  offer 
to  refer  the  claim  to  three  referees  named  by  themselyes.  If  such  an  offer  is 
rejected,  and  the  claimant  proposes  that  the  parties  shall  appear  before  the 
surrogate,  to  haye  referees  selected,  the  executors  must  accept  such  offer  to 
saye  the  liability  for  costs  (Oorham  y.  Bipley,  16  How.  818). 

/.  Action  on  disputed  claims. — ^Actions  on  disputed  claim  need 
not  be  within  six  months  (Dolbeer  y.  Cosey,  19  Barb.  149). 
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a,  Order  for  coiU  against  executors,  Ac. — ^In  suits  against 
executors,  or  administrators,  trustees  of  express  trusts,  &c.,  the  plaintiff  can- 
not include  costs  in  his  judgment  without  obtaining  leave  of  the  court  {Mer- 
meau  v.  Ryer»^  12  How.  801;  Woodruffs,  Cook^  14  How.  481;  Marsh  v. 
iTtMMy,  4  BoBw.  614).  If  costs  are  included  without  leave  of  the  court,  they 
will,  on  the  defendant's  motion,  be  stricken  out  {Snyder  v.  Toung^  4  How.  217). 
Sach  leave  may  be  given  at  the  trial,  or  upon  a  motion  subsequently  made  for 
the  purpose  {Lansing  v.  CoUy  8  Code  R.  246).  Where  a  motion  for  costs 
against  executors  or  admininistrators  is  made,  at  a  term  of  the  court  not  held 
by  the  same  judge  before  whom  the  trial  was  had,  the  certificate  of  the  judge 
before  whom  the  trial  was  had  must  be  presented,  showing  what  facts  bearing 
on  the  question  of  costs  appeared  on  the  trial  Whether,  where  the  motion 
for  costs  is  made  at  a  term  held  by  the  same  judge  who  presided  on  the  trial, 
any  certificate  is  necessary,  query  ?  {Parhhill  v.  MUman^  12  How.  858).  A 
certificate  of  the  referee^s  that  the  claim  was  '^  unreasonably  resisted,'^  is  no 
evidence  {ib.)  But  the  better  course,  it  is  said,  is  to  present  a  certificate  of 
the  referee,  of  what  took  place  on  the  trial  {Mersereau  v.  Byerss^  12  How.  808). 
h.  Reference  of  a  claim  against  executors,  Ac,  nrltbont 
aetton* — On  a  reference,  without  action  of  a  claim  against  an  executor  or 
administrator,  after  tjie  reierees  have  made  their  report,  judgment  cannot  be 
entered  thereon  without  an  application  to  the  court  at  special  term  {Boyd  v. 
Bigdoui,  14  How.  512 ;  Badlsy  v.  Fither^  24  How.  404).  Then  either  party 
diffiatisfied  may  oppose  the  confirmation  of  the  report,  or  move  to  set  it  aside. 
If  the  report  is  confirmed;  judgment  is  entered  thereon,  and  then  appeal  may 
be  brought  from  the  judgment  to  the  general  term.  Such  an  appeal  is  within 
the  ^  act  in  relation  to  special  proceedings,"  and  no  security  need  be  given 
by  the  appellant  in  the  first  instance ;  but  if  he  desire  to  stay  proceedings 
pending  the  appeal,  he  must  apply  to  the  court  or  a  judge  for  an  order  for 
that  purpose.  An  appeal  can  be  brought  only  in  the  case  of  a  jud^ent 
entered  by  order  of  the  court,  and  not  from  a  judgment  entered  on  a  stiptda- 
tion  {Bcyd  v.  Bigelaw,  14  How.  511).  On  a  motion  to  confirm  the  report,  the 
court  must  either  confirm  the  report  or  set  it  aside,  it  cannot  order  a  judg- 
ment contrary  to  the  report  {Cve  v.  O&e,  14  Abb.  86).  On  a  motion  to  con- 
firm, the  executor  may  msist  that  the  case  is  not  a  referable  one,  and  if  that 
is  made  to  appear,  the  court  will  not  confirm  the  report  {Oodding  v.  Porter ^ 
17  Abb.  874).  The  provision  in  §  278,  reauiring  referees  to  report  within 
sixty  days,  does  not  apply  to  references  of  claims  against  executors  {id.) 

€.  The  a^ement  to  refer  must  be  filed,  and  an  order  entered  to  give  the 
court  jmi8diction(C7<mwt(^v.  Olmstead,  6  How.  77). 

d.  Where  it  is  agreed  to  refer  a  daim,  the  aereement  to  refer  need  not  no- 
tice matters  of  defense.  On  tiie  approval  by  the  surrogate  of  the  agreement 
to  refer,  and  on  filing  the  same  in  the  ofice  of  a  clerk  of  the  supreme  court, 
the  agreement  became  operative  as  a  voluntary  submission  by  the  parties  to 
the  jurisdiction  of  the  court.  No  pleadings  are  necessary.  On  the  trial  the 
plaintiff  must  prove  his  claim  as  on  a  trial,  and  the  executors  may  insist  upon 
auy  defense  they  think  proper  {Tracy  v.  Suydam,  80  Barb.  110 ;  Munson  v. 
HcyfeO,  12  Abb.  77 ;  20  How.  59). 

tf.  Cwitm  on  a  reference  of  a  claim. — ^A  claimant  who  succeeds  on 
a  reference  of  a  disputed  claim,  is  entitled  to  costs  and  disbursements  as  in  an 
action  (lAnn  v.  Omo^  14  How.  608 ;  and  see  Boyd  v.  Bigelow,  id,  611 ;  Mun- 
stm  V.  JESniN^  20  f(2.  69 ;  12  Abb.  77 ;  Badleyy,  Fisher,  24  How.  404).  If  the 
claimant  fiuis,  the  executors  or  adnunistrators  are  entitled  to  costs  against 
him  as  in  an  action  {id.) 

/.  Executor,  Ae.  Wlien  personally  liable  for  costs^^Costs  are 
not  allowed  against  executors  or  administrators  personally,  except  for  wan- 
ton] v  bringing  a  suit  {Theriot  v.  Prince,  12  How.  451),  or  for  liability  arising 
by  their  own  act  {Ack&rman  v.  Smith,  8  Barb.  626).  Where  two  persons  sue 
as  executors  and  fail  in  the  action,  one  of  them  cannot  be  charged  with  costs 
on  the  ground  that  he  was  beneficiaUy  interested  in  the  recovery,  in  right  of 
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hifl  wife  (FMey  y.  Janu,  6  Barb.  21M^).  A  tnutee,  &c.,  mort  toe  as  Bochin 
order  to  ayoid  personal  liability  for  costB ;  for,  if  he  Bues  in  his  o^m  light  ind 
is  defeated,  he  must  pay  008ta»  and  no  order  is  necefisary  to  charge  him  pawa- 
ally  {Murrc^T.  Henaridsaanj  6  Abb.  96;  IBosw.  685;  Obmaftofi t. iW,  15 
Abb.  194).  And  a  recdyer  who  saea  without  leaye  of  the  court  and  la  de- 
feated, will,  as  a  general  rale,  be  held  personally  liable  for  the  coets  {Bmitk  i, 
Woodn^,  6  Abb.  65 ;  Phelpe  y.  Cole,  8  Code  Bep.  167;  Cfwrmkif^  y.  Effertfn, 
9  Bosw.  684). 

a.  Where  the  complaint  allegea  a  contract  made  with  the  plaxatiib,  oi 
truiteeiy  for  the  benefit  of  the  trust,  the  designation  of  the  plaintifb  is  not  to 
be  regarded  as  mere  nmtter  of  description,  but  as  showing  that  they  sue  ii 
their  representatiye  capacity  (id.)  Vfhen  the  plaintiff,  a  trustee  for  the  bene- 
fit of  creditors,  sued  on  a  note  for  the  benefit  of  the  estate,  but  without  aDod- 
ing  in  the  complaint  to  his  representatiye  character,  he  haying  £uled  in  the 
action,  was  held  to  be  personally  liable  for  the  costs  (Murroff  y.  Emiridmny 
6  Abb.  96 ;  1  Bosw.  685). 

h.  No  judgment  for  costs  against  an  executor,  &c,  or  trustee  of  expreas  tnit 
penanaUy^  can  in  any  case  be  entered,  unless,  nor  untQ  the  court  so  order.  Sodi 
order  is  to  be  obtained  by  motion  on  notice  (Blocum  y.  Barry ,  88  N.  T.  46;  4 
Abb.  N.  S.  899;  Woodruff  y.  Cook,  14  How.  481;  Deoen^darfY.  DiekewnL^  81 
How.  275 ;  Marsh  y.  .BtMt^,  4  Bosw.  614 ;  OUtutead  y.  Vrodenburgk,  10  How. 
ante^p,  215;  428,  A).  Trustees  of  school  districts,  defending  in  goodfiiH]i 
acts  done  in  yirtue  or  under  color  of  their  ofilce,  are  entitled  to  a  oertificste  of 
haying  acted  in  tfood  faith  {Clarho  y.  Tunnit^ffe,  5  Trans.  App.  268),  and 
on  receiying  such  certificate  are  not  liable  for  costs  (id,) 

&  An  executor  or  administrator  suin^  as  such,  is  penonaUy  liable  fcft  ooiti 
in  any  action  not  neeessarily  prosecuted  m  his  representatiye  character.  Asd 
those  actions  only  are  neceEsarily  prosecuted  in  his  representatiye  chaiactcri 
where  his  testator  or  intestate  had  a  complete  cause  of  action  in  his  tifetime 
(  Woodruff  Y.  Cook,  14  How.  481). 

d.  Where  a  |>laintiff  sues  as  assignee,  or  trustee  of  an  express  trust,  sndtbe 
court  holds  the  instrument  under  which  he  claims  yoid,  and  that  he  is  not  m 
fBtct  assignee  or  trustee,  he  cannot  claim  any  exemption  from  costs  under  tfaii 
section  {Sibell  y.  Bdm$&n,  80  Barb.  441). 

e.  The  proyision  as  to  mismanagement  and  bad  faith  should  be  confined  to 
cases  of  mismanagement  or  bad  faith  on  the  part  of  the  plaintiff  in  commeBC- 
ing  the  action,  and  not  extended  to  his  conduct  in  the  management  of  bv 
trust  {Kimberly,  Be«?r,  de.  y.  Stewart,  22  How.  281 ;  Kimberly  y.  Bad^ord,  ^ 
How.  448). 

/.  A  receiyer  haying  appealed  firom  the  decision  at  special  term,  and  ftOed, 
is  no  eyidence  of  mismanagement  or  bad  faith,  nor  is  the  fiu^  of  his  hsTiB^ 
paid  a  subsequent  judgment  any  such  eyidence  {Dwendorf  y.  IMdfcMia^fi,  SI 
How.  275). 

g.  Facts  other  than  those  appearing  on  the  trial  are  proper  to  be  consideRd 
in  determining  whether  costs  snail  m  recoyered  against  executors  or  adnuB- 
istrators  {Mereereau  y.  Byerts,  12  How.  801). 

h,  A  motion  to  compel  a  receiyer  to  pay  a  judgment  for  coets  recoreied 
against  him,  should  not  be  made  until  (ifter  an  order  that  he  pay  snob  costs 
personally  (Dev&ndorf  y.  Diekinwn,  21  How.  275). 

i.  An  order  denymg  a  motion  to  set  aside  an  execution  fi^r  costs  again't 
plaintifb  personally,  where  such  plaintifb  claim  to  act  as  trustees,  is  appeal- 
able (Slooum  y.  Barry,  84  How.  820). 

j.  An  order  denying  a  motion  that  a  receiyer  plaintiff  pay  costs,  is  vf- 
peidable  to  the  general  term  (Columbia  Int.  Co.  y.  Stevent,  4  Abb.  K.  S.  12S; 
85  How.  101). 

k.  Where  a  receiyer  in  supplementary  proceedinfls,  by  direction  or  lean  of 
the  court,  brin^  a  suit  to  set  aside  ponyeyances  made  by  the  jud^ent  debtor, 
and  fidls,  the  judgment  creditor,  on  whose  application  the  receiyer  was  ap- 
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pointed,  is  not  liable  for  the  costs  {Cutter  y.  i2»%,  81  How.  472;  5  Rob. 
687 ;  Wh€ebr  v.  Wnght,  14  Abb.  868). 

See  antd  p.  510  ^  and  see  §  821. 

a.  Real  estate — costs  against  execators.^0o8ts  awarded  against 
execQton  can  in  no  event  be  a  charge  on  real  estate  in  the  hands  of  an  heir 
(Bia^ord  y.  Oranger,  12  Barb.  892). 

I.  Seenrity  for  costs,  irhen  not  required.— Security  will  not  be 
leqoired  of  an  assignee  who  brings  an  action  to  recover  possession  of  prop- 
er^, vhich  has  been  seized  on  an  attachment  at  the  snit  of  the  creditor  of  the 
iflognor,  on  sn  allegation  tiiat  the  assignment  is  a  firand  upon  creditors,  and 
the  aeaignee  is  aparty  to  thefrand,  unless  there  be  such  evidence  of  the  truth 
of  the  allegation  as  renders  it  Mghly  probable  that  the  allegation  is  in  accord- 
ance with  the  &ot8  of  the  case  {mepherd  Y.Burt,  8  Duer,  645\  Nor  of  an 
execQtor,  admiiustrator,  or  tmstee,  merely  npon  the  ground  tnat  the  estate 
which  he  represents  is  insolvent  {Darby  v.  C^ndU,  1  Duer,  699).  Unless  it 
>ho  appears  that  the  plaintiff  is  hunself  insolvent  (id.)  Where  bad  faith  in  a 
lecdrer  in  commencing  the  action  is  shown,  he  will  be  required  to  give  secu- 
rity for  coeta  Security  ordered  {KinJ)erly  v.  Goodrich^  22  How.  424).  An 
txparU  order  giving  a  receiver  leave  to  sue,  is  not  a  bar  to  a  motion  requiring 
tile  reoeiTer  to  give  security  for  costs  (BoUu  v.  Duff,  17  Abb.  448).  An  order 
reqmring  a  receiver  to  give  security  for  costs  is  not  appealable  (ii.)  See  in 
note  to  f  808,  Security  for  eoiU,  ante,  p.  488  d. 

§  SI  8.  (Am'di862.)  Costs  on  review  of  a  decision  of  an  infe-- 
rior  court  in  a  9pecial  proceeding. 

When  the  decision  of  a  court  of  inferior  jurisdiction  in  a  spe- 
cial proceeding,  including  appeals  from  surrogates'  courts,  shall  be 
brought  before  the  supreme  court  for  review,  such  proceedings- 
sball,  for  all  purposes  of  costs,  be  deemed  an  action  at  issue,  on  a 
question  of  law,  from  the  time  the  same  shall  be  brought  into  the 
supreme  court,  and  costs  thereon  shall  be  awarded  and  collected 
in  Buch  manner  as  the  court  shall  direct,  according  to  the  nature 
of  the  case. 

&  A  smmnary  proceeding  to  compel  a  party  to  support  a  relative,  brought 
I7  certmari  from  the  court  of  sessions  to  the  supreme  court  for  review,  is 
within  tiiig  section  {Baviland  v.  White,  7  How.  164). 

d.  No  costs  can  be  allowed  on  a  common  law  certiorari  {The  People  v.  E^d 
ofPoUee,  89  K.  Y.  506) ;  but  an  appeal  from  a  decision  on  such  a  certiorari 
being  a  tpeddl  proeeedingy  costs  are  allowable  on  such  appeal  (  The  People  v.  Van 
^^ftfM,  8  Keyes,  85).  Where  the  general  term,  on  a  conmion  law  eertiorariy 
lerened  a  decision  of  a  county  judge  and  referees  upon  the  question  of  laying 
oot  a  private  road,  without  any  direction  as  to  costs, — ^held  that  a  judgment 
f<v  costs  entered  without  order  was  iiregular  {The  People  v.  Edbineor^  25  How. 

See  Laws  1854,  p.  598,  $  8,  as  to  costs  on  appeal  in  special  proceedings,  in 
iK»tetoS849,|wsf. 

§  S19.  Coets  in  actions  hy  the  people. 

In  all  civil  actions  prosecuted  in  the  name  of  the  people  of 
this  State,  by  an  officer  duly  authorized  for  that  purpose,  the  peo- 
ple shall  be  liable  for  costs  in  the  same  cases  and  to  the  same  ex- 
tent as  private  parties,    ff  a  private  person  be  joined  with  the 
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people  as  plaintiff,  he  shall  be  liable  in  the  first  instance  for  the 
defendant's  costs;  which  shall  not  be  recovered  of  the  people,  till 
after  execution  issued  therefor  against  such  private  party  and  le* 
turned  unsatisfied. 

§  390.  Cats  m  actions  hy  the  people. 

In  an  action,  prosecuted  in  the  name  of  the  people  of  this  State, 
for  the  recovery  of  money  or  property,  or  to  establish  a  right  or 
claim,  for  the  benefit  of  any  county,  city,  town,  village,  corpora- 
tion, or  person,  costs  awarded  against  the  plaintiff  shall  be  a 
charge  against  the  party  for  whose  benefit  the  action  was  prose- 
cuted, and  not  against  the  people. 

a.  In  suits  instituted  by  the  district  attorney  of  a  county,  in  the  name  of  the 
people,  under  the  Metropolitan  Police  Act,  for  selling  intoxicating  liqtuuBon 
Sunday,  if  the  defendants  succeed,  the  people^  are  little  for  costs  {Tha  Peofli 
V.  8taaU,  17  9ow.  10). 

§  391*  Co8t8  against  assignee  of  cavse  of  action^  after  (utiff^ 
hrougkt. 

In  actions  in  which  the  cause  of  action  shall,  by  assignmeDt 
after  the  commencement  of  the  action,  or*  in  any  other  manner, 
become  the  property  of  a  person  not  a  party  to  the  action,  soeb 
person  shall  be  liable  for  the  costs,  in  the  same  manner  ss  if  he 
were  a  party,  and  payment  thereof  may  be  enforced  by  attach- 
ment. 

5.  If  an  action  be  brought  in  the  name  of  another,  by  an  assignee  of  inj 
right  of  action,  or  by  any  person  beneficially  interested  in  the  reooTerf  i& 
such  action,  such  assignee  or  person  wtU  be  liable  for  costs  in  the  same  cases, 
and  to  the  same  extent  in  whicn  the  plaintiff  would  be  liable  (2  R.  8.  619,  §  44), 
[and  the  payment  of  such  costs  may  be  enforced  by  attachment  (td) ;  and  ^ 
power  of  the  comt  is  not  taken  away  by  laws  of  1847,  ch.  290,  §  2  (tfifaiT. 
Halbert,  12  N.  T.  82];  (1  Hill,  629;  18  Wend.  672;  10  id.  622;  see  JftflWT. 
Bee^,  1  Dowl.  N.  S.  888 ;  1  Gale  and  D.  579 ;  1  Ad.  and  Ell.  N.  8. 579).  Bodi 
assignee  or  person,  also,  is  bound  to  indemnify  the  plaintiff  on  record,  and  wiD 
be  directed  to  pay  the  costs,  on  his  application  (20  Wend.  680 ;  7  ib,  497).  if 
the  party  in  interest,  however,  succeed  in  the  action,  and  the  defendant  floa 
out  a  writ  of  error,  and  the  judgment  is  rerersed,  the  fonner  is  not  liable  for  the 
costs  of  the  reversal  (19  ib,  151 ;  and  see  11  Abb.  259). 

e.  An  assi^ee  is  liable  to  the  defendant  for  costs,  although  the  assignment 
is  made  pendmgthe  suit,  if  he  afterwards  proceed  in  the  action  (6  Cow.  17; 
Camahan  v.  Pond,  15  Abb.  194 ;  Columbia  In$.  Co.  v.  8tet>eM,  87  N.  Y.  586). 
and  in  such  a  case  he  takes  t^e  demand  eum  ansre,  and  is  liable  for  the  ooati 
which  had  accrued  before  as  well  as  t^ose  which  may  arise  after  the  assignnuot 
(10  Wend.  622 ;  20  id.  680 ;  Oreighton  v.  IngenoU,  20  Barb.  541).  Where  the 
plaintiff,  pending  the  action,  made  a  general  assignment  to  trustees  for  the 
benefit  of  creditors,  and  the  cause  was  afterwards  tried  and  the  defendant  had 
judgment,  the  assignee  not  having  intermeddled  with  the  prosecution,— held 
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that  tiiey  were  not  liable  for  the  defendant's  costs  {TwyUyr  y.  Bolmer.  2  Denio, 
198). 

a.  Wbere  a  real  plaintiff  prosecuted  a  suit  against  the  defendant  for  a  pen- 
•tty,  by  Tirtae  of  a  parol  agreement  to  divide  Uie  amount,  if  successfiil,  with 
the iwmtnaTnlaintin  on  record,  and  the  defendant  sncceeded, — ^held  that  the 
real  plamtin  was  liable  for  the  defendant's  costs  {Giles  y.  Ealbert,  12  N.  Y. 


Jk  a  penon  interested  by  way  of  mortgage  or  lien,  and  who  prosecutes  the 
ndt,  is  sobject  to  the  costo  (1  Hill,  629 ;  16  Abb.  194).  So  he  is  liable,  al- 
fltoogfa  an  assignee  of  only  a  part  of  a  demand  (1  Denio,  666).  But  an  asGOffn- 
meDt  of  an  int^-eflt  in  a  demand  as  collateral  to  a  debt,  the  assignor  continumg 
the  prosecution  of  the  suit  and  remaining  liable  for  the  debt  until  paid,  does 
not  render  soch  assignee  liable  for  costs  {Woleoit  y.  Holeomb^  81  N.  Y.  126). 

e.  A  landlord,  or  other  person,  who  is  entitled  by  statute  to  be  substituted 
m  the  place  of,  or  joined  with,  the  defendant  in  an  ejectment  suit,  who  with- 
oirt  caosiiig  himself  to  be  made  a  party,  defends  such  suit  unsuccesdully  in 
the  name  of  the  original  defendant,  will  be  ordered  to  pay  the  costs  of  the 
]damtiff,  after  the  execution  against  the  defendant  on  the  record  has  been  re- 
toned  imsatisfied  {Formenf  Loan  and  Trtut  Co.  y.  Kurseh,  6  N.  Y.  668). 

d.  Where,  pending  an  action,  the  cause  of  it  becomes  the  property  of  an- 
other, not  a  party  to  the  action,  the  test  of  such  person's  liability  ror  costs  un- 
der §  821  is,  would  lie  haye  been  liable  if  he  had  brought  the  action  (Conger  y. 
Bidwn RRRC<^.7  Abb.  266).  Stay  of  action  by  assignee  until  costs  of 
prior  action  by  his  assiffnor  paid,  see  27  How.  166. 

«.  On  a  motion  to  (£arge  with  costs  an  assignee  not  a  party  to  the  suit, 
the movingparty  holds  the  affirmatiye  and  is  bound  to  make  out  a  satisfac- 
toiy  case  (Wokott  y.  Boleomb,  81  N.  Y.  126). 

§S99.  (hsts  <m  a  aetUement. 

Upon  the  settlement,  before  judgment,  of  any  action  men- 
tioned in  section  304,  no  greater  sum  shall  be  demajided  from 
the  defendant  as  costs,  than  at  the  rates  prescribed  by  that  sec- 
tion. 

/.  CoiU  on  Bettlemeiit.— -Excess  of  costs  paid  to  an  attorney  on  the 
settlementof  an  action,  may  be  recoyered  by  action — it  is  not  a  yoluntary  pay- 
ment (BriUm  y.  Frink,  4  How.  144). 

9-  Pftyment  after  action  commenced. — ^Afteraction commenced, 
the  defendant  cannot  oblige  the  plaintiff  to  accept  in  satisfaction,  the  demand 
without  costs  (Boei^eUow  y.  Wiadertoax,  8  How.  882).  Where  a  defendant 
sfter  suit  brought,  called  at  the  plaintiffs'  store,  and  in  their  absence  paid  to  a 
derk,  who  was  ignorant  that  a  suit  had  been  brought,  the  amount  claimed  in 
the  complaint,  but  without  costs,-— held  that  the  plaintifs  were,  notwithstand- 
rng,  entitled  to  ^coets^  and  it  seems  that  if  the  defendants  refuse  to  pay  the 
<^0>t8,  the  plaintiflb  may  proceed  in  the  action  {Bogardue  y.  Richtmeyer.  8  Abb. 
179).  [Perhaps  to  justify  proceedings  with  the  action,  the  amount  paid  should 
be  repaid  or  tendered  to  defendant!]  (See  1  Parsons,  contra.  281,  note;  and 
tee  EuU  y.  Petera,  7  Barb.  881).  A  defendant  may,  pending  the  action,  satisfy 
the  plaintiff's  daim,  and  then  set  up  such  satisfaction  in  his  answer  (WUMe  y. 
CWp,  9  How.  568). 

A.  Several  defendants* — ^In  an  action  against  seyeral  defendants  de- 
fending snmrately,  if  the  plaintiff  settles  with  one  or  some  of  the  defendants, 
without  the  concurrence  of  the  other  or  others,  he  is  liable  to  such  other  or 
othen  for  the  costs  of  the  defense  (9  Wend.  485). 

i  DIacontfnnance  of  course  on  .payment  of  costs.— It  is  a 
matter  of  course,  except  in  the  cases  after  mentioned,  to  pennit  a  plaintiff  to 
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€nter  an  order  to  diBContinae  an  paymmU  of  CMfs,  at  any  time  before  an  inter- 
locutory or  final  decree  has  been  made  (Averill  v.  Pattentm^  10  N.  T.  500; 
Schsnek  t.  Fanch&r,  14  How.  95;  Burnett  v.  WintfaU,  16  id.  4a0;  Coeiej^Bead, 
35  id.  856 ;  and  see  2  Johns.  Ch.  Rep.  478 ;  1  Yea.  ion.  401).  But  an  on^ff*  for 
the  purpose  is  necessary  in  all  cases ;  a  notice  will  not  suffice  (id, ;  Momtn 
T.  lie,  4  How.  804;  BedeU  y.  F(weUj  18  Barb.  183;  MaffM  t.  Ford,  UBub. 
677 ;  Weigan  y.  Held,  8  Abb.  462 ;  Biehop  y.  Bi^iop,  7  Bob.  194).  A  plaintiff 
cannot  haye  an  order  in  any  case  to  discontinue  wUhaut  eoete,  unlen  upon  i 
motion  on  notice  to  all  the  defondants  who  have  appeared.  An  eat  fofrteeriet 
to  discontinue  is,  therefore,  always  upon  the  condition  of  paymnt  of  ooA 
{PignoUi  y.  Iktoiivu^  2  Hilton,  584).  The  order  is  nusatory  unlesB  the  coitB 
are  paid  (AwriU  y.  Pattenan,  10  N.  Y.  500).  The  order  for  leaye  to  disooD- 
tinue  on  payment  of  costs,  is  not,  per  m,  a  stay  of  proceedings  (BeeUm  t.  ^, 
15  M  A  W.  149;  15  Law  Jour.  Ex;  120) ;  nor  is  the  action  diaccmtinoed  until 
the  costs  are  paid  (Jenninge  y.  Fay,  1  Code  Rep.  N.  S.  281^.  If  the  costs  ue 
not  paid,  defendant  may  proceed  or  ask  to  haye  the  action  dismissed  if  not 
prosecuted,  but  he  cannot  enter  a  judgment  for  costs  (Hieke  y.  ArmMs,  10 
Abb.  804,  420).  Where  the  complainant  obtains  the  usual  order  to  dieooD- 
tinue,  upon  payment  of  costs,  the  defendant  may  apply  to  the  court  to  enfoioe 
the  payment,  or  if  the  costs  are  not  paid  after  a  demand,  he  may  oonodir 
the  action  as  still  in  court,  and  may  plead  its  pendency  as  a  defense  to  a  mb> 
sequent  action,  or  apply  to  the  court  to  stay  proceedings  in  the  second  suit, 
until  the  costs  of  the  first  are  paid  (Oummine  y.  Bmnattf  8  Paige,  81 ;  ud  to 
the  like  effect  is  &mpwn  y.  Brew9ter,  9  i<2.  245 ;  aaxUm  y.  SUmdl,  U  itl 
526). 

a.  A  creditor^  suit,  by  plaintifls  on  behalf  of  themselyes  and  others,  mtjoe 
discontinued  by  plaintifb  of  course,  on  payment  of  costs  (Boueeman  t.  Bmr 
JUld,  18  Abb.  879). 

l.  SentibU,  after  a  defendant  has  been  arrested  at  the  oonunencement  of  tbe 
action  and  moyed  to  yacate  the  order  of  arrest,  the  plaintiff  cannot  diBOon- 
tinue  of  coune  without  paying  the  costs  of  the  motion  to  yacate  {CroM'^' 
Smith,  14  Abb.  62) ;  after  an  oi^er  for  a  new  trial  at  general  term,  plaintiffinll 
not  be  allowed  to  discontinue  while  the  amount  of  Sie  costs  is  in  dispate  and 
xmpaid  (Narth  y.  Sargeant,  14  Abb.  224). 

c.  Where  the  plaintiff's  attorney  procures  from  the  defendant  personally,  i 
consent  that  plaintiff  may  discontinue,  and  giyes  no  notice  of  sncn  conseptto 
the  defendant's  attorney,  and  suffers  him  to  proceed  in  the  action,  the  plaintiff 
cannot  discontinue  without  paying  the  defendant's  attorney  his  costs  8ubs^ 
quent  to  obtaining  such  consent  to  discontinue  {PUger  y.  Chre,  21  How.  155 ; 
12  Abb.  244). 

d.  If  before  the  service  of  an  order  allowing  a  party  to  discontinne  on  pay- 
ment of  costs,  the  adyerse  party  has  noticed  the  cause  for  trials  such  advene 
party  is  entitled,  as  a  part  of  the  costs  on  the  discontinuance,  to  the  fee  for  pro- 
ceedmgs  subsequent  to  notice  of  trial  (Hall  y.  Lindo,  8  Abb.  841). 

e.  Dlaconllnuaiice  before  notice  of  retainer. — ^Although  an 
attorney  has  been  actually  employed,  if  no  notice  of  retainer  has  been  aer^ 
the  plaintiff  may  discontinue  without  payment  of  costs  {Sekenek  y.  Fta^y 
14  How.  95 ;  HuU  y.  Petere,  7  Barb.  881 ;  Knight  y.  Beadi,!  Abb.  N.  a  ««; 
overruling  Foetwr  y.  Bowen,  1  Code  Rep.  N.  B.  286;  see  BedeU  y.  flwwfi,  15 
Barb.  188). 

/.  Dlaeontlnnanee '  nrltbout  eotta.— Where  one  suing  m  a^ 
droit  has  commenced  a  wrong  suit  by  mistake,  or  has  ascertained  that  it 
would  be  useless  to  proceed  in  consequence  of  facts  subsequently  disooTcred, 
he  will  be  permitted  to  discontinue  without  the  payment  of  costs  {Amum  r. 
Steivibrenner,  1  Paise,  82 ;  see  Beeder  y.  Seeley,^  Cow.  548 ;  tokdPhmiz t. SA 
8  Johns.  249 ;  6t.  John  y.  Benieon,  9  How.  845).  But  a  plaintiff  who  is  notan 
executor  or  administrator  [or  it  is  presumed  a  trusteej  will  rarely  be  allowed 
to  discontinue  without  payment  of  costs,  not  eyen  if  it  should  appear  tiiat  he 
would  be  entitled  to  a  judgment  if  he  proceeded  in  the  action  (Lmi  t.  ^ 
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mmd,  1  Paige,  300;  and  see  Hammerdey  y.  Barker^  2  id,  872;  PmneU  y.  WU- 
%Bn^  6  Bob.  661).  And  a  plaintifif  under  the  section  allowing  him  to  amend 
of  coone  (section  172),  cannot  amend  byleaying  out  the  name  of  a  defendant, 
80  as  to  discontinue  as  against  him,  without  costs  (CTuue  y.  Dunham,  1  Paige, 
573).  Plaintiff  not  allowed  to  discontinue  without  costs,  becaose  the  defense 
is  the  statute  of  limitations  (Eouaenum  y.  Bo^ei^fidd,  18  Abb.  379). 

a.  Where  plaintiff,  in  bad  fiiith,  preyented  defendant  from  making  a  tender 
before  snit,  for  which  he  was  prepuwd^ — ^held  that  defendant  was  entitled,  on 
psyment  into  court  of  the  amount  damied,  to  haye  a  discontinuance  without 
w^(ThePeopUY,N.  T,  Superior  OcuH,  10  Wend.  104). 

I.  Plaintiff  allowed  to  discontinue  without  costs  where  defendant  is  sent  to 
tiM  State  prison  or  is  insolyent  (Lackey  y.  Me  DonaM,  1  Cai.  116 ;  Hart  y.  Story ^ 
1  Johns.  148 ;  Steinback  y.  HaUett,  1  Johns.  141) ;  but  c^uery  ?  if,  on  theground 
of  iD8olyency,*unle88  defendant  has  been  discharged  m  insolyency  (Jvheaton 
T.  McQladA,  1  Wend.  84). 

t.  On  the  death  of  a  sole  plaintiff^  pendiog  an  action,  his  executors  may  be 
aQowed  to  discontinue  without  costs,  on  showing  that  the  defendant  is  insol- 
yent (Amte  y.  Mareelhti,  2  Barb.  878). 

d.  Where,  pending  an  action  to  foreclose  a  mortgage,  a  witness  was  ex- 
amiiied  de  lene  eae,  and  his  testimony  was  considered  a  defense  to  the  action, 
tiie  witness  hayinff  died,  plaintiff  was  not  i^owed  to  discontinue,  except  on 
tiie  tenns  of  paying  costs  and  stipulating  that  in  any  future  action'  for  the 
same  cause,  the  testimony  of  the  deceased  witness  might  be  read  {Young  y. 
Bnk,  86  How.  240). 

t  Where  a  consul  is  inadyertently  sued,  jointly  with  other  defendants,  the 
plaintiff  may  in  certain  cases  discontinue  without  costs  as  to  such  defendant 
(Taakt  y.  Schmidt,  19  How.  413). 

/.  In  an  action  on  two  pronussor^  notes  made  by  J.  Erause  &  Brother,  the 
parties  intended  to  be  sued  were  Isidore  Erause  and  Eenry  Erause ;  but  the 
cteCradants  were  in  fact  described  as  Isidore  Erause  and  Morite  Erause.  The 
ranimons  were  seryed  on  Isidore  Erause  only,  but  one  Moritz  Erause  appeared 
Toluntarily,  and  put  in  an  answer  denying  that  he  was  a  partner  of  Isidore 
Enose.  On  motion,  tibe  plaintiff  was  allowed  io  discontmue  as  to  Moritz 
Knose,  and  amend  tiie  summons  andproceedings,  by  substituting  the  name  of 
Henry  for  MoritE,  widiout  costs  {Waterfmry  Leather Manitf.  Co,  y.  Krauae,  9 
Abb.  175,  noU). 

g.  Where  a  plaintiff  recoyers  costs  against  one  of  seyeral  defendants,  de- 
fending jointly,  he  may  enter  a  discontmuance  as  to  the  others  without  pay- 
ment of  costs  {Stafford  Y,  Onderdonk,  8  Barb.  99). 

A^  If,  by  the  plaintiff's  own  act,  the  object  of  the  action  is  defeated,  he 
cannot  be  permitted  to  discontinue  without  costs  (HammerBley  y.  Barker^  2 
Wje,  872). 

t.  Where  a  suit  is  commenced  on  the  authority  of  a  reported  dedsion,  and 
sQch  deddon  is  afterwards  reyersed  or  oyerruled,  the  courts  will  usually,  and 
▼hare  application  is  made  promptly,  after  knowledge  of  such  reyersal  or  oyer- 
rafing,  relieye  the  party  who  rebed  on  such  reyersed  or  oyerruled  decision, 
by  pexmitting  him  to  discontinue  his  action  without  costs  (Hobinaon  y.  Roeher,. 
1  Too.  &  Col.  7).  And  in  {Sunney  y.  Boaeh,  4  Abb.  16),  the  New  York  com- 
mon pleas  permitted  an  appellant  from  a  judgment  of  the  marine  court  to 
discontinne  without  costs ;  the  court  of  appeab,  haying,  after  the  appeal  was 
taken,  decided  contrary  to  what  had  preyiously  been  held  by  the  common 
pleaa,  that  no  appeal  could  be  maintamed.  And  a  discontinuance  of  an  ap- 
peal, without  costs,  was  allowed  where  the  law  had  been  changed  by  statute 
«fter  the  appeal  taken  {OdU  y.  WeOe^  7  How.  191 ;  Porter  y.  Jones,  id,  192). 

j.  Dttcontinuance  on  ground  of  defendant's  insolyency  {Ford  y.  Btodo,  1 
BowL  Pr.  Oaa.  N.  S.  768). 

i.  IHaeoiithiiiaiice  not  a  Imr  to  a  new  action.— Where,  be- 
fore trial,  an  order  is  entered,  discontinuing  or  dismissing  an  action,  such 
discontinuance  or  dismissal  does  not  bar  a  new  action  for  the  same  cause 
(]B(Kd  y.  OampbeU,  14  How.  380). 
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a,  IMiOoiittniianee  li  a  §tep  tn  tlie  cause. — ^An  order  ibr  a  dis- 
continuance is  a  step  in  the  cause,  and  therefore  a  yiolation  of  a  rale  staying 
the  proceedings  (Murray  y.  SUmt^  1  New  Prac  Cas.  256). 

b.  Effect  of  diacontlniiance* — ^A  discontinuance  terminates  tbe  action 
for  all  purposes,  and  operates  to  dissolre  an  injunction  (Hope  y.  Acker  7  Abb. 
808).  It  is  a  final  determination  of  tbe  rights  of  the  parties  to  the  scdoD 
within  §  245  (OrocbeU  y.  SmitK,  14  Abb.  62). 

e,  Dlicontlniiance  after  coimter-claiiii  tnterpoted*— After  & 
counter-claim  has  been  set  up  and  admiUed  of  record  \i,  0.,  not  replied  to],  tiie 
superior  court  will  not  allow  the  plaintiff  to  discontinue  as  a  matter  of  conne ; 
special  grounds  must  be  shown  in  fayor  of  the  application ;  he  must  niske  & 
case,  showing  such  an  interference  proper,  to  preyent  a  plaintiff  fix>mbein^in- 
e<}uitably  prejudiced  in  his  rights  or  remedies,  and  which,  at  the  same  time, 
will  not  work  any  practical  wrong  to  the  defendant  {Qodde  y.  Undenoood^  1 
Abb.  1 ;  8  Duer,  676). 

d.  La  the  supreme  court  (1st  district),  it  has  been  held  that  tbe  li^t  of  a 
plaintiff  to  discontinue  at  any  time  before  ju<lgment,  formerly  existed,  sndis 
not  abrogated  by  the  code,  and  that  eyen  where  the  defendant  sets  up  a  coun- 
ter-claim the  plaintiff  may  discontinue  of  course,  hrfore  the  expiration  of  the 
time  limited  for  a  reply.  They  distinguish  their  decision  from  that  in  the 
superior  court ;  the  application  to  discontinue  in  that  case  not  haying  been 
made  until  tifter  the  time  to  reply  had  expired,  and  when,  by  not  re^yinSt 
the  plaintiff  had  admitted  of  record  the  counter-claim  (Seaboard  and  Btinut 
a,  R  Oo.  y.  Ward.  1  Abb.  47 ;  18  Barb.  595  ;  see  Wilton  y.  Wheeler,  6  Hoir. 
49 ;  Beeer,  Van  Patten,  18  How.  258;  Pa^  MaU  8.  8.O0.  7  Abb.  N.  a  87). 
Leaye  to  the  plaintiff  to  discontinue  should  be  refused,  where  the  defendint, 
by  a  discontinuance,  would  lose  his  remedy  on  his  counterclaim,  as  where 
such  remedy  would  be  barred  by  the  statute  of  limitations  (  Van  AUen  y.  8Aer- 
merhom,  14  How.  287). 

9.  In  the  New  York  common  pleas  it  was  held  at  general  term  (Oabmiik 
y.  Sutherland,  4  Abb.  16 ;  1  Hilton,  266),  that  the  fact  that  the  defendant  hM 
answered,  setting  up  counter-claim,  does  not  preclude  the  plaintiff  from  ^ 
continuing  brfore  reply  or  demurrer  to  the  counter-claim  or  the  expintloo 
of  the  time  to  reply.  They,  as  did  the  siroreme  court,  distinguish  we  esse 
from  that  of  Coade  y.  Unaertoood  (aupra\  by  the  fact  that  the  application  for 
leaye  to  discontinue  was  made  before  the  expiration  of  the  time  to  reply. 

/.  DIscontlnaance  In  action  to  dlisolTC  partnership.;— ^ta- 
Ue^  the  court  will  not  permit  a  suit  for  the  dissolution  of  a  partnership  and 
the  settlement  of  the  partnership  debts,  to  be  discontinued  ^  act  or  oonsent 
of  the  parties.  There  must  be  a  special  application  to  the  court,  and  notice 
to  the  partnership  creditors  (Rutter  y.  TomU,  6  Sand.  612). 

g.  DIscontlnaance  In  forecloanre  actions. — Ixl  a  foreclosure  soit, 
the  court  will  permit  the  plaintiff,  on  receiying  his  debt  and  coeta,  to  duDUS 
his  suit,  without  paying  costs  to  junior  incumbrancers,  who  haye  appeared  to 
protect  their  rights.  Bo  as  to  the  mortgagor  personally  liable  for  the  debt, 
who  has  conyeyed  the  mortgaged  premises  subject  to  its  payment  (GaJBa^ 
y.  Bgan,  2  Sand.  742).  In  an  action  to  foreclose  a  mortgage,  where  the  pm- 
cipal  has  become  due,  in  consequence  of  defrtult  in  payment  of  interest,  within 
the  time  prescribed  therefor,  the  court  has  not  the  power  to  stay  or  discontinne 
the  action  on  payment  of  the  interest  due  (Hunt  y.  Keech,  8  Ablx  204 ;  Ferrii 
y.  FerrU,  28  Barb.  29 ;  see  Lynch  y.  Cunningham,  6  Abb.  94 ;  BarUm  y.  (TZsM- 
landy  7  Abb.  889 ;  Pratt  y.  EamedeU,  16  How.  69 ;  6  Abb.  840,  noU;  Tkwr^tah 
y.  Mareh,  14  How.  572 ;  5  Abb  889). 

h,  Discontinuance  after  order  for  neur  trial. — ^After  a  new  triil 
has  been  ordered  by  the  general  term  on  payment  of  costs,  plaintiff  will  not 
be  allowed  to  discontinue  while  the  amount  of  the  costs  are  in  dispute  and 
unpaid  (North  y.  Sargeant,  14  Abb.  224). 

i.  Installment  of  bond.— Discontinuance  on  bond  payable  by  install- 
ments when  only  part  due  (The  People  y.  JV:  Z  Superior  Cfourt,  19  Wend.  104). 
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As  to  ofdering  a  discontumance  or  stay  to  prevent  injustice  (see  J<yMA  y.  Wivk- 
nM,  10  Bing.  808 ;  3  M.  <&  B.  846 ;  Ame9  y,  Bagg,  d  Oowl.  35). 

a.  Forgerjr. — ^Discontinuance  on  defense  of  forgery  {Fauoler  r.  Starr^  3 
Denio,  165 ;  Lmoerre  y.  VM,  5  Abb.  230). 

h,  ProeeetHngf  agaimt  Insurance  couifianiet. —  The  attorney- 
general  has  no  power  to  discontinue  proceedings  instituted  by  him  under  Laws 
of  1858,  eh.  466,  to  close  the  business  of  fire  insurance  companies ;  the  power 
is  with  the  State  comptroller  (fie  MechanM  Fire  In$,  Go,  5  Abb.  444). 

c.  Another  action  pending. — The  fact  of  another  action  pending  for 
the  same  cause  in  a  foreign  State  is  no  reason  for  ordering  a  discontinuance 
of  the  aotion  in  this  State  {Republic  of  Mexioo  y.  ArrcmgoUy  1  Abb.  487;  lAft- 
Md  y.  Smithj  7  Rob.  806 ;  see  anU,  p.  288,/,  217,/. 

d.  The  pendency  of  an  action  on  behalf  of  all  the  creditors  is  not  a  rea- 
son for  ordering  a  discontinuance  of  an  action  by  an  indlyidual  creditor  (La 
Ciaue  y.  Lord,  10  How.  462). 

e.  Discontinuance  after  anturer  of  action  pending  has  been 
let  up  as  a  defense  to  a  tabsequent  action  for  the  same  cause* — 
Where  the  pendency  of  a  former  action  is  pleaded,  the  plaintiff  may  sdterwards 
discontinue;  and  such  discontinuance  defeats  the  answer  (Aterilly.  Pater  son, 
10  N.  Y.  500 ;  see  anU,  p.  218,  a,  and  Bedell  y.  PioweR,  18  Barb.  183). 

/.  Discontinuance  after  a  defense  of  Infancy. — In  an  action 
against  several,  as  joint  defendants,  if  one  of  them  sets  up  the  defense  of  in- 
oiicy,  the  court,  on  motion,  will  giye  leaye  to  discontinue  as  to  such  defend- 
ant without  costs  {OuyUr  y.  Coatee,  10  How.  141;  Wellington  y.  Claeeon,  18 
How.  10 ;  9  Abb.  175) ;  provided  the  plaintiff  moves  promptly  after  the  an- 
swer ;  if  he  suffers  further  costs  to  be  mcurred,  after  he  has  knowledge  of  the 
defense,  he  must  pay  such  subsequent  costs  before  he  will  be  permitted  to 
discontinue  {8t.  John  v.  Hart,  16  How.  192).  And  where  defendants  were 
min&r$,  and  obtained  merchandise  on  credit,  and,  when  sued,  interposed  the 
pleaofin&ncy,  the  plaintiffs  were  permitted  to  discontinue  without  costs 
{Van  Burm  v.  FoH,  4  Wend.  209  ;  eeeante,  in  note  to  §  305). 

g.  nscontfnuance  of  actions  by  OTcrseers. — Overseers  of  the 
poor,  after  the  expiration  of  their  term  of  office,  and  after  others  have  been 
elected  to  their  places,  cannot  discontinue  an  action  previously  commenced 
in  their  names  as  overseers  (  Wright  v.  Smith,  18  Barb.  414). 

A.  Dtscontlnnanee  In  actions  to  recover  possession  of  per- 
lonal  property. — See  ante,  p.  806,  e. 

I  Discontinuance  as  to  one  defendant  at  the  trial.— Where, 
on  the  trial,  the  plaintiff  asks  for  leave  to  discontinue  as  to  a  defendant  who 
has  answered  separately,  he  may  be  permitted  to  do  so,  but  it  should  be  on 
the  condition  ox  paying  the  costs  of  such  defendant  {Marks  v.  Bard,  1  Abb. 
63).    See  ante,  in  note  to  §  805. 

j.  Mscontlnuance  after  supplemental  complaint. — Where  a 
plaintiff,  in  a  supplemental  complaint,  claims  the  same  relief  as  that  claimed 
in  the  original  complaint,  if  he  discontinues,  it  must  be  on -payment  of  costs 
in  both  actions  (FMer  v.  Ball,  9  How.  259). 

i.  Discontinuance  ivlthont  notice  to  attorney. — Where  after  a 
a  defendant  has  appeared  by  attorney,  and  after  issue  the  plaintiff  obtains  a 
consent  from  the  defendant  in  person  for  a  discontinuance,  and  fails  to  notify 
the  attorney,  or  to  enter  an  order  for  a  discontinuance,  a  judgment  by  default 
dismissing  the  complaint  with  costs,  taken  by  such  attorney,  will  not  be  set 
aside  except  on  payment  of  costs  {PUger  v.  Ghre,  12  Abb.  244 ;  21  How. 
155). 

I  Discontinuance  of  appeal. — An  appellant  cannot  dismiss  his 
appeal  by  serving  a  notice  of  discontinuance ;  he  must  enter  an  order  to  dis- 
continue and  pay  the  costs  {Burnett  v.  HarhnesSj  4  How.  158 ;  and  see  Oale 
y.  Welle,  7  How.  191 :  Porter  v.  Jonee,  id.  192;  Warren  v.  Eddy,  13  Abb.  28; 
82  Barb.  664). 

m.  Election  to  discontinue. — An  order  at  special  term  provided  that 

34 
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the  plaintiff  might  discontinue,  and  in  case  he  elected  to  do  so  within  twenty 
days,  and  served  notice  of  his  election  on  the  defendants,  the  defendsntB 
were  required  to  stipulate  to  answer  in  a  new  action.  The  plaintiff,  instesd 
of  serving  notice  of  his  election  to  discontinue,  appealed  to  uie  general  term, 
where,  more  than  twenty  days  after  the  order  at  special  t«rm,  the  order  was 
affirmed, — held,  (1)  that  plaintiff  was  not  required,  in  order  to  discontinne  the 
action,  to  enter  an  order  for  that  purpose,  but  service  of  a  notice  of  his  elec- 
tion to  discontinue  would  have  effected  a  discontinuance ;  and  (2)  that  it 
was  too  late,  notwithstanding  the  appeal,  to  serve  sach  notice  after  the  twenty 
days  limited  by  the  order  luid  expired  {Ferry  v.  Bank  of  CenVl  N.  York,^ 
Abb.  100). 

a,  Settliiff  aside  dlsconttamaiice* — The  court,  after  a  lapse  of  eigh- 
teeen  years,  refused  to  set  aside  a  discontinuance  entered  by  consent  {8tat€of 
Indiana  v.  TFbrom,  15  Abb.  204).  A  discontinuance  entered  on  the  consent 
of  the  clerk  of  the  attorney  set  aside  (Irvine  v.  Spring,  7  Rob.  298:  85  How. 
479). 
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§  333.    Appeals  substituted  far  writs  of  error. 

Writs  6t  error  in  civil  actions,  as  they  have  heretofore  existed, 
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are  abolished  ;  and  the  only  mode  of  reviewing  a  judgment,  or 
order,  in  a  civil  action,  shall  be  that  prescribed  by  this  title. 

a.  Writ  of  error,  nrhen  proper. — A  judgment  upon  an  award  must 
be  reyiewed  by  writ  of  error  (Isaa^cs  v.  The  Beth  Hamedraik  Society^  19  N.  Y. 
584))  and  so  must  a  determination  of  the  supreme  court  in  prohibition 
{Bedery,  The  People,  18  N.  Y.  487);  or  mandamus  prior  to  8  April,  1869; 
(id. ;  The  People  v.  Churchy  20  N.  Y.  629 ;  and  see  Laws  1869,  ch.  174,  and  note 
to  §  383,  poet) ;  and  as  to  writ  of  error  in  criminal  cases  under  act  of  1862,  see 
People  T.  Barry,  10  Abb.  226) ;  Summary  proceedings  to  dispossess  tenants 
(Freeman  v.  Odgen,  40  K  Y.  106). 

6.  Pauper  appeal. — A  party  cannot  appeal  in  forma  pauperis  (Ostran- 
der  T.  Earper,  14  How.  16 ;  and  see  3  Paige,  278;  and  in  note  to  §  471,  post), 

e.  Appeal  by  tbe  people  maybe  without  any  undertaking  or  securib^ 
irhateTer,  and  such  appeal  shall  operate  as  a  stay  of  proceedings  on  the  judg- 
ment appealed  from  (Laws  1868,  ch.  87,  §  2). 

d.  Appeals  bjr  tbe  people,  State  pflleers,  dee.,  may  be  ivlthoat 
tecvrlty,  and  such  appeal  shall  operate  as  a  stay  of  proceedings  on  the 
judgment  or  order  appealed  from  (Laws  1861,  ch.  288). 

e.  Appeato  by  munieipal  eorporatlons. shall  be  valid  to  stay  pro- 
<!eedi]i^  without  security  or  undertaking  being  given,  unless  the  court  snail 
otherwise  direct ;  and  in  such  case  an  undertaking  executed  in  their  official 
capacity,  by  either  the  mayor,  comptroller,  or  counsel  to  the  corporation,  in 
the  name  and  on  behalf  of  said  corporation,  shall  be  valid  for  the  purpose 
of  such  appeal  (Laws  1869,  ch.  262, 1 1 ;  and  see  in  note  to  §  864,  post), 

f.  WalTer  of  riyht  to  appeal. — The  right  to  appeal  is  waived  by 
acceptance  of  any  benefit,  under  the  iudraient  or  order,  as  costs  (Lewis  v. 
Irving  Ins.  Go,  14  Abb.  140,  n;  see  JvoW?  v.  PreseoU,  4  B.  D.  Smith,  189 ; 
Badisayy,  Oraham,  4  Abb.  468;  KeUey  y.  Bloom,  17  Abb.  229;  Luptonv, 
Jeioett,  19  Abb.  220 ;  1  Rob.  689) ;  but  a  plaintiff  does  not  waive  his  right  to 
appeal  from  a  judgment  by  accepting  the  amount  thereof  (Bennett  v.  Van 
l^ekd,  18  N.  Y.  481 ;  Benkard  v.  Bahcoek,  27  How.  891 ;  17  Abb.  421 ;  2  Rob. 
1T6;  see,  however,  KeUy  v.  Bloom,  17  Abb.  229;  Brownv,  IHeha/rdson,  7  Rob. 
67).    The  prosecution  to  judgment  and  execution,  of  a  limit  bond,  and  col- 
lecting a  portion  of  the  judgment,  does  not  prevent  an  appeal  from  the 
judgment  rendered  against  the  sheriff  for  the  escape  from  the  limits  for  which 
such  bond  was  given  (Lawrence  v.  Campbdl,  82  N.  Y.  466).    The  payment 
of  a  judgment,  not  being  a  compromise,  does  not  prevent  the  party  paying 
^m  appealing  (Wells  v.  Banforth,  1  Code  Rep.  N.  S.  416 ;  and  see  in  note 
to  §  868,  po9S), 

g.  The  court  of  appeals  has  the  power  to  enforce  a  mutual  stipulation, 
made  between  the  parties  in  the  court  below,  by  which  they  agreed  that  the 
decision  in  such  case  in  the  court  below  should  be  final,  and  that  no  appeal 
should  be  taken.  The  duty  of  hearing  appeals  involves  the  jurisdiction,  to 
determine  whether  a  particular  case  is  properly  before  the  court  on  appeal, 
and  to  dismiss  it  if  Drought  in  violation  of  the  agreement  of  the  parties 
(Toionsend  y.  The  MasUrson.  8tme  Dressing  Co,  16  N.  Y.  687). 

h.  Relief  on  motion,  Instead  of  appeal. — Where  facts  have 
Arisen,  since  a  judgment  was  entered  of  such  a  nature  that  it  is  clear  the 
judgment  ought  not  to  be  executed,  relief  against  the  judgment  may  be 
given  upon  a  motion  to  vacate  same,  provided  the  facts  are  undisputed 
( Wetmore  v.  Law,  84  Barb.  616 ;  and  see  The  People  v.  The  Mayor,  11  Abb.  66 ; 
onte,  p.  274,  a).  An  error  that  the  judgment  was  entered  for  more  than  the 
verdict  and  interest  and  costs,  should  be  corrected  by  motion  in  the  court 
below,  before  an  appeal  to  the  court  of  appeals ;  it  cannot  be  corrected  after 
the  decision  of  the  casein  the  court  of  appeals  (Chriswold  v.  Haven,  26  How. 
170 ;  16  Abb.  413).  Thus  where  after  judgment  for  plaintiff  defendant  ob- 
tained an  order  for  a  new  trial,  which  order  was  reversed  in  the  court  of 
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appeals  and  judgment  ordered  on  the  verdict,  the  court  below  refosed  to  go 
behind  the  judgment  and  inquire  into  its  regularity,  or  to  entertain  a  qnee- 
tion  as  to  the  verdict  haying  been  taken  subject  to  an  adjustment  {id )  The 
remedy  for  irregularity  is  not  by  appeal,  but  by  motion  to  set  aside  the  pro- 
ceedings (Pitt  T.  Daciton,  87  Barb.  97 ;  and  see  Ingenc^  y.  BotitwiA^  22  N.  T. 
425 ;  BaH  y.  MeAdam,  27  Barb.  187 ;  Bank  of  Oenesee  y.  Spencer^  15  How.  14); 
or  by  habeoB  wrpuM  ( WUe9  y.  Brown^  8  Barb.  87). 

a.  Parttny  ivIUi  interest. — ^The  objection  that  a  party  had  parted 
with  his  interest  in  the  subject-matter  of  an  action  before  or  pcntiding  an  sb- 
peal  brought  by  him  to  the  court  of  appeals,  will  not,  except  in  a  palpable 
case  of  frauds  authorize  the  supreme  court  to  set  aside  the  judgment  of  tiie 
appellate  court,  and  afterwards  made  the  judgment  of  the  supreme  court,  nor 
to  grant  a  perpetual  injunction  against  the  enforcement  or  such  judgment 
(Munn  y.  WorraU,  16  Barb.  221). 

h.  EflReet  of  appeal. — ^When  a  right  of  action  has  accrued  against  a 
sheriff  for  not  returning  an  execution,  such  right  of  action  cannot  be  digest- 
ed by  an  appeal  taken  from  the  judgment  on  which  such  execution  issoed 
{Bowman  y.  OomeU^  89  Barb.  69).  An  appeal  from  a  judnnent  suspends  the 
power  of  a  surrogate  to  entertain  a  proceeding  to  enforce  its  payment  {Oviu 
y.  StUwea,  82  Barb.  854). 

c.  8o  long  as  a  jud^ent  is  subject  to  an  appeal,  the  court  below  msj 
correct  or  modifjr  it  in  its  discretion  (JV.  T,  Ice  Co,  y.  N.  Wett  Im,  Co.  12  Abb. 
414 ;  21  How.  296) ;  and  while  an  appeal  is  pending  in  the  court  of  appeals, 
the  court  below  haye  still  control  oyer  the  judgment  in  regard  to  making 
amendments,  and  the  judgment  is,  for  aU  purposes  of  amendment,  regarded  » 
remaining  in  the  court  below  {Jvdion  y.  (jhray^  17  How.  289). 

d.  Seeond  appeal  after  first  ditmimed  or  alMindoned.— A  vol- 
untary dismissal  or  abandonment  of  an  appeal,  is  no  bar  to  a  further  appeal 
by  the  same  party,  within  the  time  prescribed  by  the  statute  {Cn{/U  y.  Jmi, 
Court  of  Appeals,  October.  1852)  ;  as  in  the  case  of  an  appeal  dismissed  for 
want  of  a  proper  undertakmg  {Martinet  y.  Qalardo,  5  Gal.  R.  155  ;  KelteifT^ 
CampbeU,  l4  Abb.  868 ;  88  Barb.  288).  Where  an  appeal  had  been  dismiaeed 
with  costs,  and  the  costs  had  not  been  paid,  and  the  appellant  entered  another 
appeal,  the  court  on  motion  of  the  respondent,  stayed  the  proceedings  on  the 
second  appeal  until  the  costs  of  the  first  were  paid  {Dresser  y.  Brooh^  S 
How.  75). 

§  334.   Orders  made  out  of  courts  how  vacated  or  modified. 

An  order,  made  out  of  court,  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified,  without  notice,  by  the  judge 
who  made  it,  or  may  be  vacated  or  modified  on  notice,  in  the 
manner  in  which  other  motions  are  made. 

e.  This  section  was  not  intended  to  giye  an  unlimited  right  to  vacate  or- 
ders granted  ex  parte^  but  only  to  allow  a  judffe  who  had  improyideotly 
granted  an  order,  to  rectify  the  error  if  applied  to  immediatdy,  ana  before  any 
subsequent  step  had  been  taken  in  the  action.  After  a  subsequent  step  in 
the  action  no  judge  can  vacate  the  order  ex  parte  {Bseky.  Yoris^  24  How.  363; 
41  Barb.  547).  An  order  of  one  judge  cannot  be  vacated  by  another  erparU 
{Swift  v.  Wylie,  5  Rob.  641). 

/.  To  ffet  rid  of  an  order  improperly  made  by  a  judge  at  chambers,  the 
remedy  is  by  motion  to  the  court  to  set  it  aside,  not  an  appeal  {B*k  of  GeM- 
see  v.  Speneer^  15  How.  14 ;  CuImt  v.  HoUister^  17  Abb.  405). 

g.  This  section  does  not  apply  to  an  order  made  out  of  court  t^)on  notiee 
(FolUtt  v.  Weedj  8  How.  860).  But  it  extends  to  an  order  to  examine  a  de> 
fendant  in  proceedings  supplementary  to  an  execution  (Lindsay  v.  Shemum,  1 
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Code  Bep.  N.  8.  25 ;  5  How.  808 ;  Blake  y.  I/>cyy  6  How.  108) ;  an  order  of  ar- 
rest (see  anUy  801  e) ;  for  an  injunction  (see  ante,  p.  827,  a;  and  see  §  27,  ante) . 

§  S9S.     Who  may  appeal. 

Any  party  aggrieved  may  appeal  in  the  cases  prescribed  in 
this  title. 

a.  Puty  aggrleTed.— Only  tlie  party  who  is  aggrieted  by  the  jnd^« 
ment  can  apply  to  reverse,  and  the  party  in  whose  favor  the  judgment  is 
giren  cannot  he  aggrieved  by  it,  and  consequently  cannot  apply  to  reverse  it 
{Firirianii  y.  OarlieSy  1  Abb.  165).  And  a  party  who  is  aggrieved  by  one 
part  of  a  judgment  only,  cannot  by  appeal  call  in  question  anotiier  part  of  the 
same  judgment  in  which  he  is  not  interested  (Cttyler  y.  MoreUmdj  6  Paige, 
373).  A  stranger  to  the  action  cannot  appeal  (see  B.  B,  v.  B,  (7.  B.  8  Abb. 
44;  Be  Brittol,  16  Abb.  897 ;  Martin  y.  Eanouse,  2  Abb.  890) ;  contra,  if  he  is 
aggrieved  by  the  judgment  (Adams  v.  Woods,  8  Cal.  R  806).  The  term 
'*  party  aggrieved  *'  embraces  the  representatives  of  a  deceased  party  to  a  suit 
(BeaehY.  Gregory,  2  Abb.  209;  MaHin  v.  Kanouse,  id,  892).  Although  a 
stranger  to  the  action  may  be  allowed  to  apply  for  relief  against  a  proceeding 
in  such  action,  yet  if  his  application  is  denied,  he  cannot  appeal  fix>m  the 
order  denyinff  his  application  {Be  Bristol,  16  Abb.  897).  A  purchaser  at  a 
foreclosure  sale  was  fufowed  to  appeal  from  an  order  setting  aside  the  sale 
{Mortimer  v.  Nash,  17  Abb.  229  »). 

h.  All  the  defendants  may  join  in  an  appeal  from  a  judgment  against  them 
on  their  joint  answer  as  Mvolous  (B'ib  of  Cooperstotm  v.  Gorlies,  1  Abb.  N.  8. 
418). 

c.  Any  one  of  several  parties  conceiving  himself  agmeved  by  the  judg- 
ment may  appeal,  whether  his  coplaintiffs  or  his  coddiendants  join  in  the 
appeal  or  not  {Mattison  v.  Jones,  9  How.  152). 

d  Where  a  party  to  an  appeal  dies  after  the  return  is  filed  in  the  court  of 
appeals,  that  court  having  thereby  obtained  jurisdiction,  has  the  power  to 
allow  the  legal  representatives  of  such  deceased  party  to  be  substituted  in  his 
place  (Bastings  v.  McKitdey,  8  How.  175). 

§  S36.    Parties^  how  designated  on  appeal. 

The  party  appealing  shall  be  known  as  the  appellant,  and  the 
adverse  party  as  the  respondent.  But  the  title  of  the  action  shall 
not  be  changed  in  consequence  of  the  appeal. 

A  In  all  proceedings  on  appeal  in  the  court  of  appeals,  the  papers  must  be 
entitled  in  Uiat  court,  and  not  in  the  court  from  the  decision  of  which  the 
appeal  is  brought  (Cliekman  v.  Olickman,  1  N.  Y.  611). 

§  897,  (Am'd  1849.)    Appeal,  how  made. 

(1.)  An  appeal  must  be  made  by  the  service  of  a  notice  in 
writing  on  the  adverse  party,  and  on  the  clerk  with  whom  the 
judgment  or  order  appealed  from  is  entered,  stating  the  appeal 
from  the  same  or  some  specified  part  thereof.  (2.)  When  a  party 
Bhall  give,  in  good  faith,  notice  of  appeal  from  a  judgment  or 
order,  and  shall  omit,  through  mistake,  to  do  any  other  act  neces- 
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Bary  to  perfect  the  appeal  or  to  stay  proceedings,  the  court  may 
permit  an  amendment  on  such  terms  as  may  be  just. 

a.  IVotice — what  ■amelent. — A  notice  of  appeal  statuig  that  the  de- 
fendant appealed  ^^  from  the  judgment  entered  in  this  action  to  the  general 
term,"  was  held  sufficient.  It  is  enough  if  the  notice  specify  what  part  of  the 
judgment  it  is  intended  to  review  upon  the  appeal "  {Wihon  v.  Alleny  3  How. 
872).  A  notice  of  appeal  from  a  judgment  at  special  term,  in  a  special  pro- 
ceeding, which  stated  that  the  appeal  is  taken  to  the  '^  supreme  court,'' 
instead  of  the  *'  general  term  of  tne  supreme  court,"-^held  sufficient  (Th0 
People  y.  Boyhton,  17  How.  120).  Serving  exceptions  or  a  case  has  been  held 
to  amount  to  notice  of  appeal  {Sherman  y.  Fe^,  14  How.  525 ;  Jaehon  y. 
F(mett,  12  Abb.  281 ;  88  Barb.  645). 

h,  8er¥l€$e  of  notice. — The  appeal  is  not  made  until  notice  is 
served  on  both  the  elerh  and  the  advene  party  ;  therefore,  the  notice  of  appeal 
must  be  served  as  well  on  the  clerk  as  on  the  respondent,  within  the  times 
respectively  prescribed  by  sections  831, 882  (  Wetteott  v.  Piatt,  1  Code  Bep.  100), 
or  the  appeal  is  a  nullity  {Morris  v.  Morange,  17  Abb.  86 ;  26  How.  247).  The 
deposit  of  a  notice  of  appeal  in  the  poet-office  on  the  last  day  for  bringing 
the  appeal,  and  when  such  notice  is  not  received  by  the  party  to  whom  sent, 
until  after  the  time  to  appeal  has  expired,  is  in  time ;  but  a  like  service  on  the 
clerk  is  not  in  time  and  is  irregular  {id.)  The  omission  of  serving  the  notioe 
of  appeal  on  the  clerk,  within  the  time  limited  therefor,  cannot  be  rectifled 
{id, ;  ElHDorth  v.  FuUon.  24  How.  20 ;  Tripp  v.  De  Bow,  5  How.  114 ;  The  Pto^ 
v.  Eldridge,  7  How.  108). 

e.  Notice  of  appeal  should  be  served  on  the  attorney  of  record  in  the  court 
below,  not  on  the  party  {Trip  v.  De  Bote,  5  How.  114 ;  Crittenden  v.  Adam, 
6  How.  110;  see  Rule  4,  Court  of  Appeals,  jM>st).  The  service  of  such  notice 
being  a  jurisdictional  question,  the  party  can  take  advantage  of  error  in  it 
any  time,  if  he  has  not  appeared  so  as  to  give  jurisdiction  in  the  case  (t(.) 
Where  service  was  made  upon  the  party  only  who  had  not  appeared  so  as  to 
fldve  the  court  jurisdiction, — ^held  that  the  appeal  was  a  nulli^  (^^If  ▼•  -f^ 
iow,  5  How.  114).  In  an  action  by  executors  for  the  construction  of  a  will 
and  judgment  in  favor  of  some  of  the  defendants,  on  an  appeal  by  the  de- 
fendants as  to  whom  the  decision  was  adverse,  notice  of  appeal  must  be 
served  on  the  defendants  who  succeeded  (Coteg  v.  Carroll,  28  How.  486). 

d.  Amendment, — Where  there  is  a  iailure  to  give,  in  good  faith,  no^of 
appeal,  there  can  be  no  amendment  allowed  {The  reopU  v.  Eldridge  7  How. 
108;  Cotes  v.  CarroU,  28  How.  486).  An  oral  notice  is  not  a  notioe  that  can 
be  amended  {The  People  v.  Eldridge,  supra),  A  notice  of  appeal,  if  in  good 
faith,  may  be  amended  in  defects  which  do  not  destroy  its  substantial  cliAnbC- 
ter  {Fry  v.  Bennett,  16  How.  885 ;  and  see  Irtfin  v.  Moore,  18  id,  410;  Woody, 
Kelly,  2  Hilton,  885).  But  a  notice  cannot  be  amended  so  as  to  include  an 
order,  or  judgment,  not  in  the  original  notice  {Fry  v.  Bennett,  16  How.  885 ; 
Bryant  v.  Bryant,  4  Abb.  N.  S.  128 ;  7  Rob.  49 ;  and  see  27  How.  878). 

e.  If  notice  of  appeal  has  been  regularly  served,  an  error  in  the  under- 
taking, or  in  failing  to  give  an  undertaking,  may  be  corrected  by  amendment 
{MiUs  V.  Thursby,  11  How.  129;  Stemhaus  v.  Sdmidt,  5  Abb.  66). 

§  338.  (Am'd  1868, 1863.)  Transmitting  papers  to  appelM^ 
court. 

If  the  appellant  shall  not,  within  twenty  days  after  his  appeal 
is  perfected,  cause  a  certified  copy  of  the  notice  of  appeal  and  of 
the  judgment-roll,  or,  if  the  appeal  be  from  an  order,  or  any  part 
thereof,  a  certified  copy  of  such  order  and  the  papers  upon  which 
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the  order  was  granted,  to  be  transmitted  to  the  appellate  court,  by 
the  clerk  with  whom  the  notice  of  appeal  is  filed,  the  respondent 
may  canse  such  certified  copy  to  be  trarismitted*by  such  clerk  to 
the  appellate  court,  and  recover  the  expenses  thereof,  as  a  dis- 
bursement on  such  appeal,  in  case  the  judgment  or  order  appealed 
from  shall  be  in  whole  or  in  part  affirmed,  and  this  provision  shall 
apply  to  all  appeals  heretofore  taken,  where  the  appeal  has  not 
been  dismissed  in  the  manner  provided  by  the  rules  of  the  appel- 
late court. 

a.  Where  the  certified  copy  of  the  notice  of  appeal  and  judgment-roll 
emitted  the  word  *'  copy,'^  and  the  name  of  the  clerk,  and  was  objed;ed  to  on 
that  gromid,  the  court  permitted  an  amendment  {Lansing  y.  BvMdl.  4  How. 
218). 

See  Comt  of  Appeals^  Rules,  Rule  2. 

§  399.    Heview  qf  intermediate  orders, 

Tpon  an  appeal  from  a  judgment,  the  court  may  review  any 
intermediate  order  involving  the  merits  and  necessarily  affecting 
the  judgment. 

h.  A  general  term  may  on  appeal  '^  modify  the  judgment  according  to  the 
justice  of  the  case,  without  rejTOrd  to  technical  errors,  and  the  court  of  ap- 
peals has  the  same  power  "  {BrowneU  v.  Winnie.  29  N.  Y.  400 ;  and  see  The 
PtopU  T.  Super,  of  Bichnumd,  28  N.  Y.  112 ;  Beach  v.  Coolk,  28  N.  Y.  609). 

e.  On  an  appeal  from  the  judgment  to  the  general  term,  the  court  may  re- 
view an  order  striking  out  a  pleading  (CowlesY.  Cowles^  9  How.  861).  On  an 
appeal  from  a  judgment  to  the  court  of  appeals,  that  court  will  not  review  an 
order  denying  a  motion  to  stay  the  proceedings  {James  v.  Chalmers^  6  N.  Y. 
209).  On  an  appeal  from  a  judgment,  the  court  will  not  review  an  order 
made  at  chambers  or  special  t^rm,  and  from  whidb  no  appeal  has  been  taken 
to  the  general  term  of  the  court  below  {Kanouse  v.  Martin^  6  How.  240 ;  Grace 
y.Piersm,  1  N.  Y.  228). 

<^.  As  to  an  order  affecting  the  merits,  see  note  to  §  849 ;  and  see  53  Barb. 
62. 

§  3S0,  (Am'd  1849.)  Judgment  on  appeal.  Restii/aticn, 
Upon  an  appeal  from  a  judgment  or  order,  the  appellate  court 
may  reverse,  affirm,  or  modify 'the  judgment  or  order  appealed 
from,  in  the  respect  mentioned  in  the  notice  of  appeal,  and  as  to 
any  or  all  of  the  parties,  and  may,  if  necessary  or  proper,  order  a 
new  trial.  When  the  judgment  is  reversed  or  modified,  the  ap- 
pellate court  may  make  complete  restitution  of  all  property  and 
rights  lost  by  the  erroneous  judgment. 

€.  Extent  of  reTlenr.—On  an  appeal,  only  such  parts  of  the  judgment 
4  IS  are  appealed  from  can  be  reviewed  {Kehey  v.  Western^  2  N.  Y.  500). 

/.  Where  a  judgment  is  reversed,  the  court  may  send  the  cause  back  to  be 
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properly  dispoaed  of  at  special  term  (Dut<^  S^^d  Ch.  of  Canajoharie  t.  Wood^ 
S  Barb.  421). 

a.  On  an  appeal  from  a  jndgment  only,  in  an  action  tried  by  a  jniy,  the 
court  will  not  reviev/the  case  npon  the  eyidenoe,  with  a  view  to  detensine 
whether  the  yerdict  is  against  eyidence.  Such  an  appeal  presents  for  the  con- 
sideration of  the  court  questions  of  law  only  {Bedstl  y.  Com.  Mut,  In$.  Co.  3 
Bosw.  148). 

J>.  *'  Where  the  only  error  in  a  judgment  is  an  excess  in  amount,  and  socb 
excess  consists  of  a  distinct  item,  or  can  be  definitely  ascertained  by  mere  com- 
putation, the  appellate  court  may  make  the  reyersal  of  the  judgment  depend 
upon  the  election  of  the  V^Lttf  to  relinquish  the  ascertained  excess,  and  in 
case  of  his  so  electing,  may  affirm  the  judgment"  {Chouteau  y.  Suydam,  21 K. 
Y.  185 ;  Boyd  y.  Foot,  5  Bosw.  111). 

e,  Menr  trial. — On  appeal  to  the  general  term  on  a  case,  if  the  judgment 
is  reyersed  on  a  question  of  law,  a  new  trial  must  be  ordered  {HaUey  y.  Fh^i^ 
15  Abb.  868).  llie  court  may  reyerse  or  affinn  the  judgment  on  a  question  of 
fact  {Qriffln  y.  Marquardt,  17  N.  T.  28 ;  EdmontUm  y.  McLoud,  16  itf^B ;  and 
see  ante,  p.  894, 1c)  \  and  it  may,  where  a  seyeral  judgment  would  hayebeen 
proper  in  the  court  below,  reyerse  a  judgment  as  to  one  defendant,  and  affinn 
It  as  to  another  (Oirard  y.  Beaeh,  4  E.  D.  Smith,  27 ;  10  How.  869).  And 
where  a  judgment  against  two  defendants  is  reversed  wholly  as  to  one  and 
affirmed  as  against  the  other,  and  no  special  circumstances  render  a  different 
disposition  proper,  the  reyersal  is  with  costs  to  the  appellant  {Montgomery  Co. 
B*h  y.  Albany  City  B*h,  7  N.  Y.  459). 

d,  Judgnieiat  on  dlmiiMal. — On  an  appeal  from  the  special  to  the 
general  term,  if  the  appeal  be  dismissed,  the  judgment  should  be :  ^*  It  is 
ordered  and  adjudged  that  the  appeal  be  dismissed,  and  judgment  afBnned 
with  costs,  and  that  the  respondent  haye  execution  for  such  costs  when  ad- 
justed and  inserted  in  the  entiy  of  the  judgment  **  {De  Agreda  y.  Mantel^  1 
Abb.  180). 

e.  ReTenal  as  to  one  defendant.— Upon  appeal  to  the  general 
term,  the  judgment  may  be  reversed  as  to  one  defendant  who  appeals,  with- 
out affecting  me  judgment  as  to  another  defendant  who  does  not  appeal,  in 
cases  where  a  seyeral  judgment  below  would  be  proper  {Geraud  y.  Staggy  10 
How.  896 ;  4  £.  D.  Smith,  27 ;  see  FarrelY,  Calkws,  10  Barb.  348,  in  Yioftf  to 
g  847,  post), 

f.  AfHrmanee  In  part. — ^A  judgment  cannot  be  affirmed  as  tea  pari 
of  the  amount  recoyered  and  reyersed  as  to  the  reddue,  where  a  new  trial  ia 
ordered  as  to  the  part  which  is  reyersed  {Story  y .  New  Tork  and  Harlem  R  R 
Co.  6  N.  Y.  86). 

g.  Judgment  on  alllrmanee.— Where  a  judgment  entered  at  special 
term  is  appealed  to  the  general  term,  and  is  there  afmned,  a  new  judgment 
should  not  be  entered  {Eno  y.  Crooke,  6  How.  460  ;  De  Agreda  y.  MtnUd,! 
Abb.  180).  Hie  simple  judgment  of  affirmance,  with  the  award  of  costs  (it 
any),  should  be  attached  to  me  original  roll  (i&.)  It  is  improper  to  eoto'  op 
two  judgments  in  the  same  court  for  the  same  demand  {id. ;  Been  t.  Bk- 
driekeon,  6  Rob.  58).  The  judgment  of  .affirmance  should  not  embrace  anj 
sum  secured  by  the  judgment  appealed  from  (Haleey  y.  Flint,  15  Abb.  868). 

h.  Judgment,  nune  pro  tune. — Where  a  party  dies  after  the  aign- 
ment  of  an  appeal,  and  before  the  decision  thereon,  the  judgment  may  be  al- 
tered nune  pro  tune  as  of  a  day  before  his  death  (Beach  y.  Gregory,  2  Abb. 
208 ;  and  see  Be  Agreda  y.  Mantel,  1  Abb.  180).  The  judgment,  if  agaiut 
the  decedent,  may  be  enforced  against  his  representatiyea  {Beach  y.  Or^orf.  i 
Abb.  208). 

i.  Judgment  on  an  appeal  to  the  general  tenn  cannot  be  rendered  as  of  a 
day  subsequent  to  the  death  of  a  party  appellant  or  respondent ;  hot  it  may 
be  rendered  as  of  a  day  prior  to  such  decease,  and  on  which  the  court  was  in 
session  and  could  haye  heard  the  appeal  {Be  Agreda  y.  Mantel,  1  Abb.  180;  see  ^ 
Beaeh  y.  Gregory,  2  Abb.  208). 
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&  Bcflitatioii. — This  proyiaion  as  to  restitution  is  not  impeiatiye,  but 
the coort  is  to  exercise  its  discretion  {Cotter  y.  Feten^  7  Bob.  886;  Eitus  y. 
Baldwin^  9  How.  80).  An  order  or  judgment  for  restitution  cannot  be  had 
a  wte  {Sheridan  v.  Mann^  5  How.  801).  An  appeal  to  the  court  of  appeals, 
m  lereraed  there,  the  court  below  may  order  restitution  (  WhiOieek  v.  ratter' 
m,  23  Barb.  87;  Safford  v.  8ttMn$,  2  Wend.  164;  see  Briiton  y.  FhiMpt,  24 
How.  Ill ;  and  cmt&y  p.  860,  and  poU^  §  869).  Where  restitution  is  directed  by 
the  court  of  appeals,  it  is  irregular  to  enter  judffment  of  restitution  «v  part6 
(Y<nmg  y.  Bruih^  18  Abb.  171).  In  general,  restitution  will  not  be  directed 
imleas  the  rendUUur  contain  such  diraction  (id), 

§  3S1.  (Am'd  185^,  1858.)  Time  foT  d^pedlmg. 
The  appeal  to  the  conrt  of  appeals,  under  Bubdivision  two,  of 
section  eleyen,  of  this  code,  must  be  taken  within  sixty  days  after 
written  notice  of  the  order  shall  have  been  given  to  the  party 
appealing ;  every  other  appeal  allowed  by  the  second  and  third 
chapters  of  this  title  (§§  333  to  347),  must  be  taken  within  two 
years  after  the  judgment  shall  be  perfected  by  filing  the  judg- 
ment-roll. 

See  {  11,  ante^  as  to  time  for  appealing  in  cases  arismg  in  justice*s  courts. 

b,  Wbeii  appeal  majr  be  taken, — ^An  appeal  cannot  be  taken  until 
after  entry  of  the  judgment  appealed  from  (BradUy  y.  Van  Zandt,  8  Code 
Bep.  217 ;  MeMahon  y.  Barruon,  5  How.  860).  But  it  may  be  taken  at  any 
time,  on  the  same  day  that  the  judgment  is  entered ;  and  in  that  case  the 
coivt  wiQ  not  inquire  which  was  the  first,  the  entry  of  the  judgment,  or  the 
taking  the  appeal  (Blydenimrg  y.  (Mheal,  6  How.  ^ ;  and  see  nhnes  y.  Porter^ 
6  How.  286).  A  stay  of  proceedings  on  the  judgment  does  not  extend  the 
time  to  appeal  {Benauil  y.  BarrU,  2  Code  Rep.  71). 

6.  The  time  to  appeal  to  court  of  appeals  from  an  order  at  general  term, 
affinning  an  order  denying  a  motion  to  set  aside  a  judicial  sale,  is  two  years 
(King  v.  PlaUy  8  Abb.  N.  8.  174 ;  84  How.  26). 

d  Compellloff  entry  of  Jadgment* — If  the  party  in  whose  fayor 
judment  is  rendered  omit  to  perfect  his  judgment,  the  other  party  may  com- 
pel him  to  do  so,  in  order  that  an  appeal  may  be  brought  {ffk  qf  Geneva  y. 
MotMim,  5  How.  478;  LentiUum  y.  Mayer  of  New  York,  1  Code  Bep.  N.  8. 
Ill ;  Piardy  y.  Peter%^  15  Abb.  160;  and  see  PeetY.  Oowenhoven,  14  Abb.  56). 

See  note  to  {  882,  ir^fra. 

§  S39.    (Am'd  1849.)    Other  appeals  within  thirty  days. 

The  appeal  allowed  by  the  fourth  chapter  of  this  title  must 
be  taken  within  thirty  days  after  written  notice  of  the  judgment 
or  order  shall  haye  been  giyen  to  the  party  appealing. 

e.  Time  to  appeal. — From  an  order  entered  on  May  27,  a  notice  of 
appeal  senred  on  June  27  is  in  time  {OaJU  y.  FiTuih,  24  How.  198).  Sembie^ 
wnere  the  notice  of  the  judgment  is  seryed  by  mul,  the  opposite  party  has 
double  time  to  appeal  (Jknrlon  y.  Levoie^  7  How.  182). 

/.  Stay  of  proeeedlnyt.— A  stay  of  plaintiff's  proceedings,  except 
en^  of  judgment,  preyents  his  giying  notice  of  the  judgment  so  as  to  limit 
the  time  to  appeal  therefix>m  (  White  y  Klinhen,  16  Abb.  109). 

Q.  WalTer  of  oliJeetioii.—Giying  an  admission  ot  due  seryice  of  a 
notice  of  appeal,  is  a  waiyer  of  llie  obje<Sion  that  it  was  not  seryed  within 
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the  time  to  appeal  {Struter  t.  Ocean  In$.  Co,  9  Abb.  28).  SembU,  a  motion  to 
dismiae  an  appeal,  as  not  brought  in  time,  may  be  waived  by  laches  in  mor- 
ing  {SteoeMon  v.  McNUt,  27  How.  886). 

a.  ExteiMllii0  time. — ^The  code  preacribes  the  time  within  which  aa 
appeal  may  be  taken  from  the  special  to  the  general  term ;  and  it  is  not  in  tbe 
power  of  the  court  to  extend  that  period,  or  to  allow  an  appeal  where  the 
tune  has  been  suffered  to  expire  (Code,  }§  882, 405 ;  Wait  y.  VanAUen,  22  K. 
Y.  819). 

5.  It  is  improper  for  the  court  to  attempt  to  effect  the  same  thing,  in- 
directly, by  ordering  a  new  date  to  the  judgment  (Sumphreff  v.  CKamberlakj 
1 1  N.  Y.  274).  And  the  supreme  court  will  not  set  aside  a  judgment  for  the 
mere  purpose  of  relieying  a  party  from  the  loss  of  the  remedy  by  appeal,  al- 
though irom  no  fault  or  neglect  on  his  part  (ManUm  v.  Jo%tulm^  18  How. 
98;  and  aee  Fry  y.  Bennett,  16  ii.  885  ;  7  Abb.  852). 

e,  Piartjr  appeallny* — The  term  **  party  appealing  '^  means  tbe  party 
in  whom  is  the  right  to  appeal  (Beach  y.  Oregory,  2  Abb.  209). 

d,  Notice  of  Jadi^ent. — This  must  mean  of  a  judgment  so  perfected 
in  form  that  on  the  yery  day  on  which  notice  is  giyen  of  its  entry,  the  appel- 
lant has  on  the  record  a  knowledge  of  all  the  matters  necessary  to  the  per- 
fection of  an  appeal,  and  of  a  stay  upon  it  One  of  these  matters  is  tbe 
amount  of  the  judgment,  and  that  depends  on  the  amount  of  the  costs.  So 
that  while  the  amount  of  the  costs  is  kept  open  [and  is  uncertain],  no  notice 
of  the  entry  of  the  jud^ent  can  be  giyen,  which  will  limit  the  time  for  an 
appeal  (Sherman  v.  Wdls,  14  How.  627).  Thus,  where  a  party  adjusted  bis 
costs,  and  entered  judgment,  and  seryed  notice  of  the  judgment  on  the  SOtb 
February,  and  afterwards  stipulated  to  resubmit  the  costs  for  a^justmeQt, 
and  that  any  deduction  made  should  be  deducted  from  the  jodsment,— beld 
that  such  stipulation  was  in  effect  a  reyocation  of  the  notice  of  tne  judgment, 
and  that  to  limit  the  time  to  appeal,  a  new  notice  of  the  judgment  shoold 
haye  been  giyen  after  the  readjustment  of  the  costs  (id.  ;  Leaifoy  y.  Bobertt,  8 
Abb.  810 ;  and  see  Bowman  y.  Earle,  8  Duer,  691),  unless  after  the  order  is 
made,  or  judgment  is  rendered  and  entered,  or  filed  and  constructiyely  entered, 
so  as  to  become  a  part  of  the  record,  or  minutes  of  the  court,  tbe  party  bas 
some  written  notifleation  thereof,  hy  act  of  the  prevailing  pctrty  or  hie  aitirnefi, 
his  time  to  appeal  continues  without  limitation.  The  adyerse  party  may  ac- 
ouire  knowledge  of  the  order  or  judgment;  he  may  examine  it  on  the  files  of 
toe  court,  or  on  its  records,  and  procure  a  copy  of  it ;  but  the  knowledge  so 
acquired  is  inoperatiye  to  limit  his  time  for  appealing  (Fry  y.  Bennett,  16 
How.  402;  7  Abb.  852;  see  Leavy  y.  EoberU,  8  Abb.  810;  The  Peoples. 
Spauldmg,  9  Paige,  607 ;  Gay  y.  Qay,  10  id,  870 ;  Sherman  y.  Po^le^,  45 
Barb.  848 ;  Champion  y.  PlymovJUh  Cong,  Soc.  42  Barb.  441). 

e.  The  time  to  appeal  from  an  order  does  not  commence  to  run  until 
written  notice  of  the  order,  after  it  hae  been  duly  entered,  A  notice  of  tbe 
order  before  it  has  been  entered  will  not  limit  the  time  to  appeal  (OaVtt. 
Finch,  24  How.  198 ;  Staring  y.  Jonee,  18  How.  428).  And  where  an  issne  of 
fact  is  tried  by  the  court  without  a  jury,  and  a  decision  rendered  thCTeupon, 
notice  of  the  decision  giyen  by  the  preyailin^  pc^rtyi  before  the  actual  entry 
of  the  judgment,  is  not  such  a  notice  of  the  judgment  as  will  limit  tbe  time 
to  appeal  (Leavy  y\  Boberts,  8  Abb.  810). 

/.  A  party  who  undertakes  to  limit  the  time  for  appeal  must  be  beld  to 
strict  practice.  A  notice  of  judgment,  not  signed  by  the  party,  or  his  attor- 
ney, and  without  any  place  of  businesa  indorsed  or  mentioned,  is  a  nnlHty, 
and  will  not  limit  the  time  to  appeal  (Yorks  y.  Peck,  17  How.  192);  so  a 
notice  of  judgment  is  defectiye  where  it  omits  to  state  the  clerk's  office  is 
which  the  judgment  is  entered,  and  such  a  notice  does  not  limit  the  time  to 
appeal  (Valton  y.  Nat,  Loan  Fund  Am,  Soc,  19  How.  515). 

g.  In  order  to  limit  the  riffht  of  appeal,  a  seryice  of  a  written  notice  on 
the  party  is  necessary,  eyen  where  the  appeal  is  from  a  judgment  or  order  en- 
tered by  the  appellant  himself  (BanUn  y.  Pine,  4  Abb.  809— general  term, 
second  district).    Thus,  where  the  cause  was  referred,  and  a  report  made  in 
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fa^-or  of  the  plaintiff,  for  a  sum  smaller  than  that  claimed,  on  July  19, 1856, 
the  plaintiff  entered  judgment  for  the  amomit  found  due  him.  On  the  19th 
of*  ifo'vejnber  following,  the  plaintiff  served  notice  of  appeal.  On  motion  to 
dismiBS  said  appeal,  on  the  ground,  amongst  others,  that  it  was  too  late,  it 
not  appearing  tna^  the  defendant  had  ever  served  the  plaintiff  with  written 
notice  of  the  judgment,  the  motion  was  denied. 


Chapteb  II. 

Appeals  to  the  Court  of  Appeals. 

Sectiok  888.  Appeal,  in  what  cases.    Judgment  on  verdict,  subject  to  the 

opinion  of  the  court. 
884.  On  appeal,  security  must  be  given,  or  deposit  made,  unless 

waived. 
335.  On  judgment  for  money ;  security  to  stay  execution.    New 

undertaking  on  sureties  in  the  first  becoming  insolvent. 

Deposit  in  lieu  of  undertaking. 
386.  If  judgment  be  to  deliver  document  or  personal  property,  it 

must  be  deposited  or  security  be  given. 
337.  If  judgment  be  to  execute  conveyance,  it  must  be  executed 

and  deposited. 
888.  Security  where  judgment  is  to  deliver  real  property,  or  for  a. 

sale  of  mortgaged  premises. 
389.  Stay  of  proceedings  upon  security  being  ^ven. 

340.  Undertakings  may  be  in  one  instrument  or  several. 

341.  Security  to  be  approved  and  sureties  to  justify. 

342.  Perishable  property  may  be  sold,  notwithstanding  appeal 

343.  Undertaking  must  be  filed. 

§  333.  (Am'd  1867.)  Appeal j  in  what  cases.  Jvdgment  on 
^e^rdict^  subject  to  the  opinion  of  the  court. 

(1.)  An  appeal  may  be  taken  to  the  court  of  appeals,  in  the 
cases  mentioned  in  section  eleven. 

(2.)  When  any  of  the  courts  mentioned  therein  shall,  at  gene- 
ral term,  render  judgment  upon  a  verdict  taken  subject  to  the 
opinion  of  the  court,  the  question  or  conclusions  of  law,  together 
iv-ith  a  concise  statement  of  the  facts  upon  which  they  arose,  shall 
l>e  prepared,  by  and  under  the  direction  of  the  court,  and  shall  be 
filed  with  the  judgment-roll,  and  be  deemed  a  part  thereof,  for  the 
purposes  of  a  review  in  the  court  of  appeals. 

The  provisions  of  the  last  preceding  [this]  section  shall  apply 
to  any  judgment  therein  mentioned,  that  has  been  heretofore  ren- 
dered, and  upon  which  an  appeal  has  been  brought,  and  is  now 
pending,  or  upon  which  an   appeal  shall  hereafter  be  brought^ 
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When  the  return  has  been  already  filed  with  the  clerk  of  the 
court  of  appeals,  8uch  statement  shall  be  'filed  with  him,  and  be 
deemed  a  part  of  such  return. 

Appeal,  in  what  ea$e$, 

a.  Appeals  to  the  court  of  appeals  are  governed  entirely  by  section  U, 
and  unless  authority  is  found  there,  the  appeal  is  not  authorized  (BaUemum 
V.  Finn,  40  N.  Y.  840). 

h,  Handamat. — The  proyisions  of  the  code  in  relation  to  appeals  to 
the  court  of  appeals  apply  to  all  judgments  in  proceedings  upon  fiumiomvi 
rendered  after  April  8,  1869  (Laws  1859,  ch.  174,  §  S\  Such  judgments 
rendered  prior  to  that  day  are  to  be  reviewed  by  writ  or  error  (Becker  t.  The 
PeopUy  18  N.  Y.  487 ;  and  as  to  such  jud^ent,  see  Laws,  1859,  ch.  174). 

e,  Aiirard. — An  appeal  does  not  lie  from  a  judgment  on  an  award ;  it 
must  be  reviewed  by  a  writ  of  error  {leaaee  y.  Beth  Mamedraeh  Society^  19  N. 
Y.  584). 

d.  Irregular  Jadgment. — ^An  irregular  judgment  is  to  be  reviewed 
by  motion,  in  the  court  below,  not  by  appeal  (IngereoU  v.  Ba^wiek,  22  N.  Y. 
425 ;  see  arUej  in  note  to  §  823). 

e.  Deftialt. — No  appeal  from  judgment  by  default  for  want  of  an  ans- 
wer (MaUbieyr*  GreenSy  1  Keyes,  548 ;  see  anUj  p.  801,^.  A  judgment  entered 
upon  the  answer  being  withdrawn,  and  an  admission  by  defendant  of  the 
facts  in  the  complaints,  is  a  judgment  by  default  (Bennett  v.  Cauchman,  48 
Barb.  74). 

/.  Contempt. — ^An  order  punishing  a  party  to  an  action  for  a  contempt, 
by  imposinff  a  fine  for  the  benefit  of  the  adverse  party,  and  by  imprisonment 
is  appealable  to  the  court  of  appeals  (Ludlow  v.  Knox,  7  Abb.  N.  8.  411 ; 
Noei  V.  Kingsland,  1  Trans.  App.  270 ;  see  N,  Haven  B,  R,  Co,  v.  Ketekum^  8 
Eeyes,  24). 

g.  Actual  determlnaUoii.^The  court  of  appeals  will  review  only 
actual  deteifninaUom  at  the  general  term,  that  is,  questions  upon  which  the 
court  below  has  cutuaUy  poMod  (Ba/ynor  v.  Olarh^  3  Code  Rep.  280)  ;  it  will 
not,  therefore,  review  a  decision  at  general  term,  on  a  default^  or  entered  by 
stipulation  (Strong  v.  Hardenhurgh^  25  How.  288).  An  appeal  lies  to  the 
court  of  appeals  from  a  judgment  of  the  general  term,  rendered  upon  aiga- 
ment,  affirming  a  final  judgment  of  any  kind,  if  the  latter  is  an  actual  deta- 
mination  and  not  merely  rendered  upon  default  (Lahene  v.  Fielder,  15  Abb. 
177;  and  see  Beeeher  v.  Gonradt,  11  How.  181),  and  where  the  supreme  oomt 
at  general  term,  on  the  request  of  a  party  moving  for  a  new  trial,  the  other 
party  not  appearing  to  oppose,  takes  the  papers  and  examines  the  questions 
involved,  its  judgment  thereon  is  an  actual  determination  from  which  an  i^ 
peal  lies  (Seneea  Indians  v.  Knight,  19  N.  Y.  587). 

h.  Where  upon  the  record  there  does  not  appear  to  have  been  any  order  of 
the  general  term  upon  which  the  judgment  was  entered,  but  only  shows  a 
trial,  verdict,  and  a  statement  that  a  new  trial  was  denied,  the  court  cannot 
review  ( Van  Bergen  v.  Bradley,  2  Trans.  App.  295).  Where  the  case,  on  the 
appeal,  fails  to  show  the  court  in  which  judgment  was  rendered,  or  to  show 
such  judgment  as  is  set  forth  in  the  notice  of  appeal,  the  appeal  will  be  dis- 
missed. It  is  not  enough  that  the  case  states  facts  which  make  it  probable, 
merely,  that  an  appealable  judgment  has  been  rendered  (Lahens  v.  Fidden^  15 
Abb.  177).  If  tne  court  can  see  that  the  defect  arises  from  a  mere  clencal 
error  or  omission,  it  ma^  allow  an  amendment  (id,)  And  where  the  record 
shows  an  actual  determination  made  at  general  term,  although  it  does  not 
affirmatively  appear  that  the  case  was  brought  there  by  appeal^  the  court  of 
appeals  will  presume  that  the  case  was  r^^uiarly  at  general  term  by  appeal 
(Beeeher  v.  Conradt,  11  How.  181). 

i.  Upon  a  trial  by  jury,  plaintiff  had  a  verdict,  and  in  the  entry  thereof 
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judgment  for  him  was  ordered.  Defendant  moved,  before  judgment  at  special 
tenn,  for  a  new  trial  upon  a  case,  and  his  motion  was  grant^.  Plaintiff  ap- 
plied from  this  order,  and  it  was  reversed  at  general  term,  the  order  there- 
upon entered  ordering  judgment  After  this,  an  order  was  entered  contain- 
ing sn  order  for  judgment  on  the  verdict,  stating  the  amount,  but  not  stating 
whether  such  (ffder  was  made  at  general  or  special  term.  The  defendant  ap- 
pealed to  the  court  of  apneals,— held,  on  motion  to  dismiss  the  appeal,  that 
the  appoU  was  well  brought,  there  having  been  an  actual  determination  at  the 
general  term,  in  a  judgment,  of  all  the  questions  capable  of  litigation,  and 
that  a  previous  appeal  to  the  general  term^  from  the  judgment  rendered  at 
special  term,  was  unnecessary  {Cook  v.  N,  i.  Floating  Dry  Dock  Co,  18  N.  Y. 


0.  The  plaintiff  in  an  action  to  foreclose  a  mortgage,  obtained  an  order  for 
judgment  at  special  term,  on  the  ground  of  the  frivolousness  of  a  demurrer 
to  the  complamt.  This  order  for  jud^ent  was  affirmed  on  appeal  to  the 
general  term.  The  plaintiff  then  obtained  a  computation  of  the  amount  due, 
and  a  judgment  at  special  term  of  foreclosure  and  sale.  From  this  judgment, 
and  the  order  at  general  term  affirming  the  order  for  judgment,  the  defendant 
appealed  to  the  court  of  appeals.  On  motion  to  dismiss,  it  was  held  that  no 
BQch  appeal  would  lie.  The  defendant,  after  the  final  judgment  at  the  special 
term,  diould  have  appealed  therefrom  to  the  general  term,  when,  in  case  of 
affinnance,  he  might  have  appealed  to  the  court  of  appeals  (Holluter  E*Jc  of 
M(^  ▼.  Fai7, 16  N.  Y.  598). 

6.  Where  a  case  is  sent  back  by  the  court  of  appeals  for  a  new  trial,  the 
practice  requires  a  new  judgment  by  the  court  below,  and  anew  formal  appeal 
to  the  general  term,  before  an  appeal  can  be  taken  to  the  court  of  appeals  (JV. 
Eatm  B.R  Ch.Y.  Schuyler^  84  N.  Y.  80). 

t.  Fbial  Jadgment. — ^The  judgment  to  be  reviewable  in  the  court 
of  appeals,  must  be  a  final  judgment  {PaMoek  v.  Springfield  Ins,  Co,  12  N,  Y. 
691). 

d.  What  la  a  final  Judi^ent. — ^The  usual  decree  for  sale  in  an 
action  of  foreclosure,  directing  a  sale  and  a  judgment  for  (deficiency,  is  a  final 
jndment  {Morris  v.  Mbrange,  4  Abb.  N.  S.  447 ;  and  see  dwarihout  v.  Curtis, 
ipi.  T.  415).  The  holder  or  a  frmd,  being  sued  by  two  parties  having  con- 
flicting claims  thereto,  brought  the  same  into  court  and  was  discharged  frt>m 
litigation,  under  section  122  of  the  code.  There  was  no  formal  substitution  of 
either  claimant,  as  defendant,  but  a  reference  was  ordered  to  ascertain  the 
fads,  and  upon  the  coming  in  of  the  report,  the  fond  was  awarded, — ^held  a 
flnal  determination,  equivfdent  to  a  judgment,  from  which  an  appeal  might  be 
taken  to  the  court  of  appeals  (Kirby  v.  FitepcOriek,  18  N.  Y.  484). 

e.  When  the  supreme  court  on  appeal  reverses  the  judgment  or  decree  of 
a  subordinate  court,  although  frirther  proceedings  were  directed  to  be  had  in 
the  comt  where  the  suit  or  proceedings  originated ;  and,  therefore,  where  a 
Burogate  dismissed  a  proceeding  instituted  before  him  to  bring  executors  to 
acconnt,  and  the  supreme  court,  on  appeal,  reversed  his  decree  with  costs,  and 
directed  him  to  proceed  with  the  account, — ^held,  that  an  appeal  would  lie  to 
the  court  of  appeals  {Messeree  v.  Sutton,  8  N.  Y.  546). 

/.  What  to  not  a  final  Judgment — ^A  judgment  on  demurrer 
to  an  answer,  where  issues  of  fact  are  undisposed  of  (I^addock  v.  Sprinffjfield 
/m.  Co.  12  N.  Y.  591 ;  and  see  Ths  People  v.  SawSy  84  Barb.  69 ;  Ford  v.  David, 
8  Abb.  886 ;  Harris  v.  Clarh,  4  How.  78).  A  decision  on  a  trial  by  the  court 
^nithout  a  jury  where  an  account  has  to  be  taken  (Lawrence  v.  Farmer^s  Loan 
Co.  15  How.  57;  and  see  Tomphins  v.  Byatt,  19  N.  Y.  684);  or  where  any 
question  is  reserved  for  friture  determiliation  (Belmont  v.  Ponvert,  8  Rob.  694 ; 
^^^inham  v.  Nicholson,  4  How.  140 ;  Cruger  v.  Douglass,  id.  215 ;  Harris  v. 
Clari,  id.  78;  Butler  v.  Lee,  8  Keyes,  70;  Clark  v.  Brooks,  2  Abb.  N.  S. 
885). 

g.  Aetion  commenced  In  Juatice's  court. — The  court  of  appeals 
has  jurisdiction  of  actions  commenced  in  justice's  courts  (Flora  v.  Carbeau, 
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88  N.  T.  Ill ;  6  Trans.  App.  286).    But  except  where  the  action  before  the. 
justice  is  discontinued  by  reason  of  title  coming  in  question,  no  appeal  lies 
to  the  court  of  appeals  in  an  action  commenced  in  a  justice's  court,  unless  an 
order  allowing  such  appeal  has  been  entered  (8mUh  v.  White,  28  N.  Y.  572; 
see  ante^  p.  17,  b.) 

a.  Where  the  record  does  not  shoW  that  the  action  was  originslly  com- 
menced in  a  justice's  court,  that  &ct  may  be  shown  by  affidayit,  on  a  motion 
to  dismiss  the  appeal  (Pugdey  v.  KtMeGmrgh,  10  N.  Y.  420). 

b.  Special  proeeedlDft. — The  ^'special  proceedings'^  mentioned  in 
subdivision  8,  of  section  11,  are  not  the  ''''profneionalremediee^^  proyidedforbj 
§§  178  to  244  (Qenin  y.  Tompkins,  1  Code.  Rep.  N.  8.  415).  An  application 
by  petition  to  compel  a  specific  performance  by  infant  heirs,  of  a  contract  for 
the  sale  of  land  made  by  the  ancestor,  is  a  special  proceeding  within  ^ecdoa. 
1 1  of  the  code,  and  an  appeal  lies  to  the  court  of  appeals  fix)m  a  final  order  at 
general  term,  made  upon  such  application  (JB^att  v.  Seeloffy  11  N.  T.  52). 

e,  Reading  the  sentence  (sub.  8  of  §  11),  m  oomieetion  with  the  other  paiti 
of  the  section,  it  is  evident  that  it  contemplates  a  proceeding  based  upon  the 
judgment,  and  which  assumes  its  validity ;  and  this  is  the  construction  which 
has  been  put  upon  it  by  the  court  of  appeals  {Sherman  v.  Feit,  8  How.  425 ; 
DufHop  V.  Edwards,  8  N.  T.  841 ;  see  16  N.  T.  296).  It  is  not  the  policy  of ' 
the  code  to  allow  a  review  in  the  court  of  appeals  of  interlocutory  orders  in 
an  action,  unless  they  are  such  as  put  an  end  to  the  suit,  and  prevent  the  ren- 
dering of  a  juc^^ent  from  which  an  appeal  will  lie,  or  unless  there  is  an  ap- 
peal fiom  the  judgment  (Humphrey  v.  uhatnberlain,  11  N.  Y.  275). 

d.  Discretion  • — Orders  m  the  following  cases  held  not  appealable  as  in^ 
volving  TDAtter  of  discretion  merely :  refusal  of  a  referee  to  acyoum  a  beaing 
(Carpenter  v.  Hayes,  1  Code  Rep.  N.  8.  414),  opening  or  refusing  to  ooen  bid- 
dings at  a  judicial  aale  (HatUton  v.  Wakeman,  8  How.  457 ;  Lord  v.  Peister,  5 
Hon.  Law  Kep.  N.  8.  809),  requiring  receiver  of  insolvent  corporation  to  giie 
security  for  costs  (Briggs  v.  Vandmburg\  22  N.  T.  467),  setting  aside  procied- 
inffs  as  a  matter  of  form  {Sherman  v.  FeU,  2  N.  Y.  186;  DunhpY.  Edwa^d;^ 
8  N.  Y.  841 ;  Humphrey  v.  Cham^lain,  11  N.  Y.  274)^  denying  a  rehearing 
at  special  term  {Marvin  v.  Seymour,  1  N.  Y.  585),  vacatmg  order  of  refereoce 
to  ascertain  damages  on  injunction  {Anon.  4  How.  80),  setting  aside  decree  of 
divorce  taken  by  defoult  {Carpenter  v.  Carpenter,  4  How.  189),  dissolving; tem- 
porary ii\junction  {VandetDcOer  v.  Kelsey,  8  How.  888),  vacating  receivers  sale 
(  Wak&man  v.  Priee^  2  N.  Y.  884),  denying  motion  to  set  aside  judgment  on 
warrant  of  attorney  {Durdop  v.  Edwards,  8  N.  Y.  841),  refusing  a  stay  of  pro- 
ceedings on  a  judgment  {Bnos  v.  I%omM,  5  How.  859),  denying  a  motion  for 
leave  to  discontinue  an  accounting  by  a  guardian  {Tompkins  v.  Souliee,  7  How. 
194),  denying  a  rehearing  of  an  interlocutory  decree  {King  v.  Merchants^  Ex.  09. 
5  K.  Y.  54),  denying  leave  to  file  exceptions  to  report  of  referee,  after  time 
to  serve  had  elapsed  (id),  denying  motion  that  amended  answer  stand  as 
part  of  the  pleadings  {Stlcketts  B^k  v.  BurweU,  9  How.  95),  vacating  a  judg- 
ment and  ordering  a  new  trial  in  ejectment  pursuant  to  2  R.  S.  8u9  (Evans  r. 
Millard,  16  N.  Y.  619),  refusing  to  set  aside  an  execution  issued  after  fire 
years  from  the  recovery  of  the  judgment  and  without  leave  (B^k  of  Genesee  v. 
Spencer,  18  N.  Y.  150),  allowance  or  refusal  of  a  coounon  law  certiorari  to 
review  proceedings  of  commissioners  of  assessment  (The  People  v.  StillweU,  19 
N.  Y.  581),  reftismg  a  preliminiary  injunction  {Hasbrottek  v.  Kingston  Rd  ^ 
Education,  8  Trans.  App.  106),  denying  motion  to  correct  a  case  (Hoe  v.  Sanborn, 
1  Trans.  App.  160),  vacating  a  judgment  as  fraudulently  entered  (Baldwin  j. 
Mayor  of  N.T.  2  Eeyes,  887),  granting  or  refusing  new  trial  for  newly  dis- 
covered evidence  {Lawrence  v.  Ely,  88  N.  Y.  42),  vacating  a  sale  and  open- 
ing judgment  in  foreclosure  (McBeynolds  v.  Munns,  2  Eeyes,  214  ;  Bows  r. 
Congdon,  28  N.  Y.  122),  amendment  on  the  trial  (Riehtmeyer  v.  Bemsen,  38 
N.  Y.  206^,  requiring  defendant  to  elect  upon  which  of  several  grounds  he 
will  base  lus  defense  (Kerr  v.  Hays,  85  K  Y.  831),  striking  a  cause  from  the 
calendar  (Cotes  v.  Smith,  81  How.  146),  granting  or  refosmg  leave  to  a  le- 
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oaver  of  an  insurance  company  to  commence  an  action  (Be  Beeves,  34  N.  Y. 
869). 

0.  iDYoliiiif  merits. — The  following  have  been  held  to  be  orders  not  in- 
TolTing  the  merits,  or  necessarily  affecting  the  judgment,  and  therefore  not 
sabject  to  reyiew :  a  denial  of  a  motion  to  stay  a  trial  until  the  decision  of 
another  cause  (James  y.  Chalmers,  6  K  Y.  209) ;  remoyfd  of  action  to  United 
States  court  (lUius  y.  N.  Eaten  J3.  ^.  18  N.  Y.  597 ;  and  see  Kanouse  y.  Martin, 
6  How.  240).  That  damages  were  assessed  against  defendant  without  any 
proof  of  his  default  to  answer  (OaUin  y.  Billings,  16  K.  Y.  622). 

h.  Costs. — Ordinarily  an  appeal  does  not  lie  from  a  decision  allowing,  or 
refhaing  to  allow,  costs  (Sherman  y.  Daggett^  3  How.  426 ;  OoUumb  y.  Bead, 
34  N.  Y.  517;  McOlure  y.  Super,  of  Niagara,  4  Trans.  App.  275 ;  Hoe  y.  San- 
fom,  id,  160;  Thompso^i^  y.  BiiUoek,  16  How.  213) ;  unless,  perhaps,  in  a  case  of 
palpable  abuse  (Barker  y.  White,  5  Abb.  N.  S.  124).  Ana  an  order  otherwise 
appealable,  is  not  the  less  so  because  it  affects  only  costs  (MeOregor  y.  Comstoek, 
19  N.  Y.  581).  An  appeal  lies  from  an  order  made  by  the  supreme  court,  re- 
quiring a  person  benencially  interested  in  a  recoyer^,  sought  to  be  had  in  the 
name  of  another,  to  pay  the  costs  of  the  defendant  m  the  action  (OHes  y.  Hal- 
lert,  12  N.  Y.  82) ;  but  no  app^l  lies  from  an  order  awarding  or  refusing 
costs  to  executors  (Fort  y.  G/ooding^s  Ex*ors,  5  Mon.  Law.  Rep.  N.  S.  899) ;  nor 
denying  a  motion  for  a  retaxation  of  costs  (Hoe  y.  Sanborn,  86  N.  Y.  93;  The 
People  y.  Lends,  28  How.  470);  granting  or  refusing  an  extra  allowance 
(McGregor  y.  McGregor,  82  N.  Y.  470;  Clarhe  y.  City  of  Boehes^r,  84  N.  Y. 
355). 

t.  Appealable  orders. — The  following  orders  held  appealable: 
order  dismissing  appeal  to  general  term,  on  the  ground  that  it  was  too  late 
[Bdes  y.  Voorhies,  20  K  Y.  525) ;  order  yacating  a  satisfaction,  and  restoring 
jadg^ment  (MeOregor  y.  Oomstoek,  19  N.  Y.  581) ;  order  affirming  an  order  at 

rcial  term,  apportioningr  debts  of  insolyent  bank  (Be  Houister  Hi,  28 
Y.  508) ;  an  order  yacatinp^  a  writ  of  assistance,  but  not  ordering  that  the 
ejected  ps^  be  restored  to  his  possession,  is  appealable  by  such  party  ( Cham- 
MutA  y.  Cnoles,  85  N.  Y.  477) ;  an  order  of  the  supreme  court,  made  at  a 
general  iemif  confirming  the  report  of  commissioners  to  appraise  the  com- 
pensation to  be  made  for  land  proposed  to  be  taken  under  the  General  Rail- 
road Act,  and  refusing  to  direct  a  new  appraisal  (Be  N,  T,  Cent,  B.  B.  Co,  y. 
11  N.  Y.  276) ;  an  order  made  after  judgment  rendered  upon  the 


striking  out  an  answer  as  sham,  where  such  order  yacates  the  judgment  u^on 
the  ground  that  after  striking  out  the  answer,  the  plaintiff's  cause  of  action 
had  ceased  to  exist  (Edson  y.  DiUaj^,  17  N.  Y.  158). 

d.  Where  the  general  term  has  entertained  an  appeal  from,  and  reyersed 
an  order  (not  properly  appealable)  the  court  of  appeals  will  reyiew  the 
order  of  the  general  term  (N,  Y,  lee  Co,  y.  N,  West,  Ins,  Co,  12  Abb.  414;  21 
How.  296). 

e.  An  order  merely  directing  the  names  of  certain  parties  plaintiff  to  be 
stricken  out,  may  not  be  renewable  in  the  court  of  appeals,  but  if  such  order 
goes  further,  and  orders  the  parties  whose  names  are  so  stricken  out  to  be 
made  defendants,  and  prescrioes  what  amendments  shall  be  made  in  the  com- 
plaint, it  is  appealable  (Lahsns  y.  Fielder,  15  Abb.  177). 

/.  Order  granting  a  neur  trial.— An  appeal  to  the  court  of  appeals, 
from  an  order  granting  a  new  trial,  lies  only  when  the  party  obtaining  the 
yerdict  is  content,  if  he  cannot  sustain  it,  to  fail  wholly  in  sis  action  or  ddfense 
(Lmman  y.  Lewiston  B  B  Co,  18  N.  Y.  498).  Where  the  order  is  for  a  new 
trial,  unless  the  pkintijff  will  remit  a  ^art  of  his  yerdict,  he  cannot  appeal 
and  retain  the  benefit  of  the  altematiye  judgment  for  a  reduced  amount. 
Accordingly,  where,  in  such  a  case,  tiie  plaintm  stipulated  that  in  case  the 
order  for  a  new  trial  should  be  affirmed,  the  judgment  should  be  reduced  as 
proposed  by  the  court  below,  his  appeal  was  dismissed  (id.) 

g.  An  appeal  to  the  court  of  appeals  from  an  order  of  the  court  below, 
granting  a  new  trial,  does  not  bring  up  for  reyiew  questions  of  fact.    If  no 
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error  of  law  is  found  in  the  decision,  it  will  be  affirmed,  and  final  judgment 
giren  against  the  appellant,  according  to  the  stipulation  required  to  accom- 
pany the  notice  of  appeal  in  such  cases  {Hoyt  v.  ThompwiCi  Bxeentnt,  19 
N.  Y.  207). 

a.  An  appeal  to  the  court  of  appeals  from  an  order  denying  a  new  trul, 
does  not  per  9e  preclude  the  opposite  party  from  proceeding  to  enter  judg- 
ment The  entry  of  judgment  m  such  a  case  does  not  affect  the  appeal  ftm 
the  order  {Valtan  v.  N<U.  Loan  Fund  Ufe  Au.  8oe,  19  How.  515 ;  MeMdum 
y.  Allen,  22  How.  198). 

h.  Where,  after  a  trial  by  jury,  a  new  trial  is  ordered  by  the  court  bdow, 
the  con*  t  of  appeals  will  affirm  the  order,  if  it  can  be  maintained  upon  sot 
yiew  of  the  evidence  {Sartford  y.  Bighth  Ave,  R  R  28  N.  Y.  34S ;  Coi 
y.  Jl^  T.  Oent.  R  R  Co.9  Trans.  App.  8;  Maey  y.  Wheder,  80  N.  Y.  281);for 
upon  an  appeal  from  an  order  grantmg  a  new  trial,  the  judgment  cannot  be 
reversed,  unless  the  case  made,  negatives  any  inference  that  the  court  below 
may  have  granted  the  new  trial,  because  it  came  to  a  different  conclusion 
upon  the  facts  from  that  found  on  the  original  trial  {Milhr  v.  Mwiier^  SO 
IH.  Y.  622).  The  party  defeated  must  ^o  down  to  a  new  trial,  unless  he  can 
show,  by  a  statement  of  the  facts  considered  as  established  at  the  geoeni 
term,  that  the  judgment  was  founded  upon  an  eironeous  conclusion  of  law  («&) 

0.  Ko  appeal  irom  order  denying  a  new  trial,  on  the  ground  of  sorprise 
and  newly  discovered  evidence  {LatcTence-^,  Ely,  88  K  Y.  42 ;  BsdeUY.  Chan, 
84  N.  Y.  886 ;  but  see  Adams  v.  Bushy  2  Abb.  N.  S.  104) ;  or  on  the  groimd 
that  the  verdict  is  against  evidence,  or  against  the  weight  of  evidence  [Ttmg 
v.  DavU,  80  N.  Y.  184). 

d.  Granting  or  reftudng  a  new  trial  of  a  special  issue  is  not  appealable  (GW 
v.  Brooke,  2  Abb.  N.  8.  885). 

Note  to  euhdioieion  2. 

e.  Statement  of  IfeMStfl.— The  only  Aicts  of  which  the  general  term  is 
authorized  to  make  a  statement  under  this  section,  are  those  uncontroveited 
or  conceded  on  the  trial  (Purchaee  v.  Mattieon,  15  Abb.  402).  The  geoeni 
term  has  no  right  of  itself  to  deduce  facts  from  evidence  in  order  to  feand  i 
judgment  This  section  has  not  varied  the  rule,  or  establi^ed  anothff,iB 
relation  to  proceedings  that  may  be  had  at  the  trial,  or  in  relation  to  the 
powers  and  duties  of  the  court  at  general  term  {Browerr.  Oreer,  2  Bosw.  865). 

/.  Where  the  court  at  general  term  establish  findings  of  &ct  diierait 
from  the  facts  found  by  the  court  at  special  term,  or  by  the  referee,  soch 
findii^  of  facts  at  general  term  should  be  made  part  of  the  record  on  appeil 
to  the  court  of  appeals  (Smith  v.  Orant^  17  How.  881).  Where  such  a  easels 
sent  back  by  the  court  of  appeals  for  resettlement,  tbe  general  tenn  cannot 
send  the  case  to  the  special  term  or  referee,  for  a  restatement  of  the  &cls. 
The  court  of  appeals  should  be  furnished  with  the  same  &cts  as  those  on 
which  the  court  at  general  term  based  its  judgment  (ulJ)  Where,  in  snch  i 
case,  the  facts  as  found  by  the  general  term,  have  not  been  stated  in  the 
record,  pursuant  to  rule  88,  the  general  term  may  allow  a  resettlement  od 
terms  (id.) 

g.  Papers  on  the  appeal. — ^Where  the  case  on  an  appeal  served  <» 
the  respondent  is  imperfect,  his  remedy  is  by  motion  on  notice.  A  respond- 
ent is  at  liberty  to  move  ex  parte  to  dismiss  the  appeal  in  the  court  of  ap- 
peals (Rule  yn.).  only  where  there  is  a  total  failure  to  serve  any  case  (B^Ben 
v.  TaUmadge,  24K.  Y.  166).  A  case  or  exceptions  cannot  form  part  of  the 
papers  on  an  appeal,  unless  filed  prior  to  entry  of  judgment,  or  unlesB  an 
oraer  be  obtained  authorizing  the  case  or  exceptions  to  b«  annexed  to  and  to 
form  part  of  the  judgment-roll  (Anderson  v.  Biekie,  26  How.  199). 

h.  Where  an  order  which  the  court  of  appeals  has  no  juiisdiGtion  to  re- 
view, and  the  papers  upon  which  such  order  was  granted  by  the  comt  be- 
low are  incorporated  in  the  appeal-book,  they  will  be  stricken  oat,  upon 
motion,  in  the  court  of  appeals  (SmiUh  v.  Grant,  15  N.  Y.  590). 
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a.  An  appeal  from  a  judgment  entered  after  a  second  trial,  brings  up  for 
review  only  the  judgment  appealed  from.  If  the  record  transmitted  to  the 
court  of  appeals  contains,  in  addition  to  the  case  and  exceptions  made  upon 
the  second  trial,  the  case  made  upon  the  first  trial,  on  a  motion  to  set  aside 
a  nonsuit,  the  latter  proceedings  may  be,  and  should  be,  stricken  out  on  mo- 
tion {Wiloax  T.  ffawliyy  81  N.  Y.  648).  The  court  only  reviews  the  questions 
ofktw.  presented  by  the  exceptions  stated  in  the  case  {id.) 

1.  Poorer  of  tbe  coart  on  appeal. — ^After  a  notice  of  appeal  is 
flerved,  and  an  undertaking  perfected,  the  court  of  appeals  is  so  &r  possessed 
of  the  case  as  to  be  competent  to  make  any  necessary  order;  e,  g.y  to  dismiss 
the  appeal,  although  no  return  has  been  filed  (Adams  v.  Fox,  27  N.  Y.  640). 

c  The  court  of  appeals  will  not,  on  an  appeal  against  the  plaintiff  in  an 
action,  review  the  judgment  below,  so  far  as  it  affects  adverse  defendants 
a^inst  whom  no  appeal  was  taken  from  the  special  to  the  general  term 
(Cotes  V.  8mUh,  31  How.  146). 

d.  This  court  cannot  review  those  parts  of  a  decree  of  a  court  below  not 
appealed  from  {BoberUan  v.  BuUians,  11  K.  Y.  248 ;  Kelsey  v.  Western,  2  N.  Y. 
600). 

e.  Where  a  referee  reported  that  the  defendant  had  received  damage  to 
the  amount  of  "from  $12  to  $16,''  but  which  he  did  not  allow  to  the  defend- 
ant, although  in  the  judgment  of  the  court  he  ought  to  have  done  so,  the 
comrt  of  appeals  on  appeal  from  the  judgment  for  the  plaintiff,  entered  on 
soch  report,  cannot  determine  the  amount  of  defendant's  damage,  but  is 
bound  to  order  a  new  trial  (Moffet  y.  Sadkett,  18  N.  Y.  522). 

/.  A  defense  not  insisted  upon  in  the  court  below  cannot  be  made  avail- 
able on  appeal  (Hcaa/rd  v.  Spears.  4  Eeyes,  469 ;  Farresit  v.  Ferret^.  38  N.  Y. 
4«9). 

g.  An  objection  that  the  verdict  was  against  evidence  not  presented  at 
the  circuit  or  general  term,  cannot  be  raised  in  the  court  of  appeals  {Buck  v. 
iifflum,  84  N.  Y.  383),  nor  can  an  objection  that  the  judgment  is  erroneous 
in  form  (ii.) 

A  On  an  appeal  from  the  superior  court  of  Buffalo,  where  no  (question  as 
to  its  jurisdiction  was  raised,  jurisdiction  was  assumed  to  have  existed  {Bid- 
wB  V.  Artor  Mut,  Ins.  Co.  16  N.  Y.  263). 

i.  Where  the  only  exceptions  taken  at  special  term  were  to  the  refusal  of 
tbe  court  to  nonsuit  the  plaintiff^  on  appeal,  the  only  question  before  the 
court  is,  whether  there  was  sufficient  evidence  to  send  the  case  to  the  jury 
{Magee  v.  Osbam,  82  N.  Y.  669). 

j.  The  court  of  appeals  has  no  power  to  review  a  judgment  where  the 
judge,  on  a  trial  without  a  jury,  aner  hearing  the  evidence  on  both  sides, 
orders  judgment  for  defendant  on  the  ground  that  the  plaintiff  has  miscon- 
ceived his  remedy,  and  is  not  entitled  to  the  relief  claimed,  even  if  his  alle- 
gations were  all  true ;  but  there  is  no  finding  of  facts  by  the  judge  {Bridger 
T.  Weeis,  80  N.  Y.  828). 

k  Where  there  has  been  a  reference  under  subd.  8  of  section  271,  every 
4]ue8tion  depending  not  on  the  facts  found,  but  on  error  in  the  proceedings 
on  the  trial,  or  in  Uie  determination  of  the  mcts,  must  be  raised  by  exception. 
There  can  be  no  review  in  the  court  of  appeals  of  the  correctness  of  the  de- 
tomination  of  the  facts  {MarshoR  v.  BmitX,  20  K.  Y.  251). 

2.  Where  there  are  no  exceptions  contained  in  the  case  as  settled,  nor 
«ny  allusion  to  any  as  having  been  taken  at  any  time,  there  is  nothing  for  the 
court  of  appeals  to  review.  Where  the  only  exceptions  taken,  relate  ex- 
•clusivdy  to  the  finding  of  the  referee  upon  matters  of  fact,  no  exception 
being  taken  to  the  decision  upon  the  law,  they  present  no  question  whicn  the 
court  of  appeals  can  review  (  Weed  y.K  T.  db  Harlem  BaUroad,  29  N.  Y.  616 ; 
andaee  Enoe  v.  Mgeribradt,  82  N.  Y.  444). 

nk  Where  a  judgment,  on  trial  by  the  court,  comes  up  for  review  without 
any  finding  of  racts,  nothing  can  be  presumed  against  the  correctness  of  the 
judge's  decision  (Ftefa  v.  Tray  and  Boston  B.  R  Co.  20  N.  Y.  184).    The 
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court  never  presume  any  thing  affainst  the  judgment ;  but  if  compelled  by  the 
imperfection  in  the  etatements  of  £Eu:t8  to  resort  to  presumptions,  will  adopt 
BUOD  only  as  will  sustain  the  judgment  {Cwnnan  y.  PulU^  21  N.  Y.  547 ;  eee 
City  Building  Co,  y.  Fatty,  4  Trans.  App.  811 ;  Stratton  y.  Ccn^ldi,  2  Keytt, 
66j. 

a.  The  court  of  appeals  cannot  look  beyond  the  findings  of  &ct  contained 
in  the  case,  in  order  to  draw  any  inference  of  fact  bearing  on  the  appeal 
{Stevfart  y.  Smith,  14  Abb.  75). 

b.  The  reyiew  in  the  court  of  appeals  must  be  upon  the  same  case  as  tint 
upon  which  the  cause  was  decided  below,  and  therefore,  except  under  pecu- 
liar circumstances,  there  cannot  be  a  resettlement  of  the  case  for  the  pur- 
poses of  the  appeal  to  the  court  of  appeals  (see  Catlin  y.  Cole,  10  Abb.  887). 

c.  The  findmg  of  a  referee  upon  a  question  of  fact  cannot  be  reviewed  {Eaiirfi 
y.  WilkeSj  6  Trans.  App.  205 ;  and  see  Macy  y .  Wheeler,  80  N.  Y,  231 ;  Yw^g  t. 
Davis,  id.  134 ;  Sandford  y.  Eighth  Ate,  R  R  Co,  28  N.  Y.  848 ;  Btfyty.  Thmp- 
ion,  19  N.  Y  207 ;  O^field  y.  ffarlmn  B.  R,  Co,  14  N.  Y.  810 ;  NewUmY,  Bnm^ 
9on,  13  N.  Y.  687 ;  BarJcer  y.  White,  8  Keyes,  495  ;  Beed  y,  B'd  of  EdueatMi, 
33  How.  237  ;  Marco  y.  Liverpool  Ins.  Co.  35  N.  Y.  664 ;  Thompmm  y.  EenA,  80 
N.  Y.  383  ;  Maey  y.  Wheeler,  id.  231).  A  findmg  of  a  material  feet,  wholly 
without  evidence  to  sustain  it,  is  an  error  of  law  which  may  be  reviewed 
{Mason  v.  Lord,  40  N.  Y.  477).  Thus  a  finding  of  fact  of  an  indoreemait 
being  an  accommodation  indorsement,  based  on  possession  of  the  notee  by 
the  maker,  and  his  delivery  of  them  for  his  own  benefit,  was  held  to  be  ft 
conclusion  of  law  reviewable  in  court  of  appeals  {Bieldefi  v.  Lahens,  6  Abb. 
N.  8.  841). 

d.  A  judgment  affirming  a  judgment  of  a  referee  on  a  question  of  &ct 
cannot  be  reviewed  {WiUsie  v.  Eaddie,  4  Abb.  N.  S.  898).  But  where  the 
judgment  of  the  referee  is  reversed  at  general  term,  on  a  question  of  fact,  the 
whole  case  is  presented  to  the  court  oi  appeals  for  reyiew,  as  well  upon  the 
facts  as  the  law  {Peterson  v.  Bawson,  34  IN.  Y.  370). 

e.  If  the  facts  found  support  the  judgment,  the  court  do  not  look  fiuther 
(Gadyy.  Allen,  18  N.  Y.  574;  Cohcell  v.  Foulhes,  86  How.  806;  Bergei^y. 
Wemple,  30  N.  Y.  319).  The  court  may  refer  to  the  evidence  in  the  case,  for 
the  purpose  of  giving  a  construction  to  a  finding  of  feet,  which  will  sappoit 
the  judfirment  {8pencer  v.  BiUcu,  18  N.  Y.  827). 

/.  Errors  in  the  finding  of  a  jury  cannot  be  conected  in  the  conrt  of 
appeals  {Godfrey  v.  Johnston,  1  Eeyes,  556 ;  Parker  v.  JeroiSy  8  id.  271). 

g.  A  judgment  will  not  be  reversed  for  a  defect  in  the  pleadings  whid 
did  not  mislead,  or  afiect,  substantial  rights  {Johnson  v.  JEbUhom,  4  Keyes, 
477),  or  which  might  have  been  rectified  on  the  trial  {Lounsberry  y.  Purdy,  18  H. 
Y.  615  ;  MeCormieh  y. Pickering, 4N.  Y.  21^ ; Lake  Ontario R  R  Co.T.Marvi^ 
18  N.  Y.  685),  If  the  judgment  is  substantially  correct,  subject  to  sQcb 
modification  as  the  court  can  make,  the  modification  will  be  made,  and  the 
judgment  affirmed  {Cosier  v.  Shipman,  86  N.  Y.  538).  Thus  where  the  only 
error  is  excessive  damages,  the  court  may  affirm  the  judgment  on  the  con- 
dition that  the  plaintiff  remit  the  excess  {Sears  y.  Comner,  8  Keyes,  118).  ^ 
jud^eut  for  the  plaintiff  on  demurrer  was  modified  on  ap})eal  {Farnkam  t. 
Mallofy,  8  Eeyes,  627). 

h.  Remittitur* — ^Afber  a  return  has  been  ffied,  and  an  order  nude 
which  finally  disposes  of  the  appeal,  whether  upon  the  merits  or  not,  it  is 
proper  to  remit  the  proceedings  to  the  court  below  (4  How.  184).  After  & 
cause  has  been  regularly  remitted  to  the  court  below,  the  court  of  appeaishtf 
no  jurisdiction  to  grant  relief  against  any  irregularity  {Burde  y.  Jmcs,  1 N. 
Y.  239).  The  only  remedy  is  a  new  appeal  {Newton  v.  Harris,  8  Barb.  806). 
Where  too  much  costs  are  charged  on  the  dismissal  of  an  appeal,  the  lemedy 
is  hj  motion  to  the  court  below  {Dresser  v.  Brooks,  4  How.  207). 

1.  A  remittitur  cannot  be  made  on  the  dismissal  of  an  appeal,  under  rale 
2  of  the  court  of  appeals,  for  the  reason  that  no  return  has  Men  filed;  for  if 
no  return  be  ffied,  there  is  nothing  to  remit  (4  How.  211). 
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a.  After  a  remittitur  filed  in  the  court  below,  a  motion  in  such  a  case  for 
an  amendment  of  the  judgment,  should  be  made  in  the  court  below  {Frazer 
y.  WmUrn,  3  How.  285 ;  M<trUn  v.  WiUon,  1  N.  Y.  24Cr) ;  but  the  court  does 
not  lose  jurisdiction  until  the  remittitur  is  actually  filed,  as,  until  that  be 
done,  the  court  can  order  the  remittitur  to  be  sent  back  so  as  to  restore  juris- 
diction {Burkle  v.  Luee^  8  How.  280 ;  see  also  Dresser  y.  Brooks,  4  How.  207). 

&.  If  the  judgment  of  the  court  of  appeals  fails  to  determine  any  part  of 
the  subject  of  the  appeal,  the  defect  cannot  be  supplied  by  the  court  below 
(McQtegar  y.  Buell,  1  Eeyes,  163;  83  How.  450).  And  where  the  order 
entered  on  the  decision  of  a  cause  in  the  court  of  appeals  does  not  correctly 
state  the  judgment  pronounced  by  the  court,  it  will  be  amended  on  motion, 
notwithstanding  the  remittitur  may  haye  been  sent  to  the  court  below  and 
filed  there  (PaHmer  y.  Lawrence^  5  N.  Y.  465).  After  the  action  has  been  re* 
mitted  to  the  court  below,  and  the  remittutur  filed,  the  court  below  will  not, 
and  cannot,  entertain  a  motion  to  re-remit  the  remittitur  to  the  appellate 
coort,  in  order  that  a  motion  may  be  there  made  to  amend  alleged  errors  of 
that  court  {Selden  y.  VermHyea,  8  Sand.  683 ;  6  How.  41).  Although  where  an 
appeal  is  regularly  dismissed,  and  the  remittitur  sent  down,  the  appellate 
court  loses  all  control  oyer  the  cause ;  yet,  where  an  order  dismissing  an  ap- 
peal is  irregulurly  obtained,  or  entered  upon  a  false  or  garbled  affidayit,  the 
appellate  court  will  doubtless  grant  relief  by  yacatin^  the  order  of  dismissal ; 
but,  80  long  as  the  order  of  the  appellate  court  dismissing  the  appeal  stands, 
the  court  below  is  bound  by  it,  and  has  no  power  to  make  an  order  impair- 
ing its  force  (Neicton  y.  Harris^  8  Barb.  306). 

e.  Proceedlnyf  after  declilon  of  the  conrt  of  appeals, — [After 
an  appeal  to  the  court  of  appeals  has  been  dismisssed,  or  the  judgment 
affiraied  or  reversed,  the  party  m  whose  favor  the  decision  is,  obtains  the  re- 
mittitur firom  the  clerk,  and  his  next  step  is  to  obtain  an  order  of  the  court 
from  which  the  appeal  was  taken,  and  the  decision  or  judgment  of  the  court 
of  appeals  shall  be  and  become  the  decision,  or  judgment,  of  the  court  below. 
This  order  is  usually  obtained  ex  parte,  the  remittitur  filed,  a  copy  of  the 
order  or  judgment  of  the  court  of  appeals  served  on  the  opposite  party,  with 
a  copy  of  the  costs  and  notice  of  adjustment ;  see  6  Rob.  497.] 

a.  The  judgment  of  the  court  of  appeals  is  to  be  remitted  to  the  court  be- 
low to  be  enforced  according  to  law.  It  must  therefore  be  brought /twwoBy 
to  the  notice  of  the  court  below,  and  be  made  one  of  its  judgments.  There 
is  no  other  means  of  enforcing  the  judgment  of  the  court  of  appeals,  and,  un- 
til the  court  below  orders  the  judgment  of  the  appellate  court  to  become  a 
judgment  of  the  court  below,  no  proceedings  can  be  taken  to  enforce  the 
judgment  Filing  the  remittitur  with  the  clerk,  and  his  adjustment  of  costs 
thereupon,  will  not  suffice  {Seacord  y.  Morgan,  17  How.  894 ;  id.  898).  But 
where  the  court  of  appeals  had  reversed  the  judgment  below,  and  ordered  a 
new  trial,  and  the  party  who  had  obtained  the  reversal,  and  to  whom  the  re- 
mittitur had  been  delivered,  brought  the  cause  to  trial  without  filing  the 
remittitur, — held  that  he  could  not  insist  that  the  court  below  had  no  jurisdic- 
tion to  try,  by  reason  of  the  remittitur  not  having  been  filed  {Judwn  v.  Qray, 
17  How.  289 ;  see  4  Abb.  N.  8.  257). 

e.  After  an  appeal  has  been  determined  in  the  court  of  appeals,  the  court 
below  will  not  order  a  stay  of  filing  the  remittitur,  to  enaole  the  applicant 
to  move  for  a  re-argument  of  the  appeal  {Jarvis  v.  Shaw,  16  Abb.  415).  But 
mch  a  stay  will  be  ordered,  after  an  order  has  been  obtained  from  a  judge  of 
the  court  of  appeals,  for  the  opposite  party  to  show  cause  why  a  re-argument 
should  not  be  had  {id,) 

/.  The  costs  of  an  appeal  to  the  court  of  appeals  should  be  adjusted  by  the 
clerk  of  the  court  below,  and  inserted  in  the  entry  of  judgment  m  that  court 
{XJwon.  India  Rubber  Co.  v.  Babeock,  1  Abb.  262). 

g.  Where  an  appeal  is  dismissed  with  costs,  general  costs  follow,  whether 
the  appeal  be  firom  an  order  or  a  judgment  ( White  v.  Anthony,  28  N.  Y.  164). 
The  court  below  cannot  make  any  direction  as  to  the  costs  in  the  court  of  ap- 
peals {Whi^beck  V.  Patterson,  22  Barb.  86). 
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a.  As  to  entering  judgment  on  remittitur,  and  for  form  of  judgBient,  see 
Union  India  Bubber  Co.  y.  Babcoek^  1  Abb.  262. 

5.  Upon  a  remittitur  from  the  court  of  appeals  being  filed  in  the  court  be- 
low, the  latter  court  has  no  power  to  render  any  other  judgment  than  one 
simply  adopting  that  of  the  court  of  appeals  as  its  own  {Maegregor  y.  Bud^  17 
Abb.  81). 

<;.  The  order  making  the  judgment  of  the  court  of  appeals  the  judgment  of 
the  court  below,  is  an  order  of  course,  and  the  omission  to  enter  it  is  a  fonnal 
irregularity,  which  the  court  below  may  amend,  and  which  will  not  be  no- 
ticed in  the  court  of  appeals  {Chautauque  Co.  B'h  y.  White^  28  K  T.  947). 
The  better  practice  is  to'  moye,  on  notice  in  the  court  below,  on  filine  the  re- 
mittitur, to  make  the  judgment  of  the  court  of  appeals  that  of  me  court 
below  {id.;  Toung  y.  BnJk^  18  Abb.  171). 

d.  Restitution. — Where  the  court  of  appeals  directs  a  new  trial,  restita- 
tion  will  not  be  directed  unless  the  remittitur  contain  an  order  to  that  efifect, 
or  the  reyersal  is  upon  grounds  which  necessarily  preclude  the  plaintiff  from 
succeeding  on  a  new  trial  (  Young  y.  Brtuh,  18  Abb.  171). 

§  334.  (Am'di865.)  Security  or  deposit  on  appeal^  unless 
waived. 

To  render  an  appeal  effectaal  for  any  purpose,  a  written  un- 
dertaking must  be  executed  on  the  part  of  the  appellant,  by  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him  on  the  appeal, 
not  exceeding  five  hundred  dollars,  or  that  sum  must  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  was  entered,  to 
abide  the  event  of  the  appeal.  Such  undertaking  or  deposit  maj 
be  waived  by  a  written  consent  on  the  part  of  the  respondent 

e.  An  appeal  without  an  undertaking  is  a  nullity.  It  makes  no  change  in 
the  proceedmgs  (KeUoy  y.  Campbell,  88  Barb.  288 ;  14  Abb.  868). 

/.  After  an  appeal  which  is  a  nullity,  the  party  may,  if  the  time  to  appeal 
has  not  expired,  disregard  such  appeial,  and  prosecute  another  {Kemjf  t. 
CampbeUf  88  Barb.  288 ;  14  Abb.  868 ;  and  see  ante,  p.  524,  d). 

g.  A  purchaser  at  a  judicial  sale,  who  appeals  to  the  court  of  appeals  from 
an  order  rej^uiring  him  to  complete  his  purchase,  cannot  be  required  to  file  anj 
other  security  than  that  prescribed  by  this  section.  Buch  security  is  also  suffi- 
cient, in  such  a  case,  to  stay  the  proceedings  {Orinoold  y.  Fotclery  15  Abb.  86S, 
note). 

K  The  objection  that  an  undertaking  to  stay  proceedings  on  appeal  is  vor 
suflicient,  may  be  waived  (HaUey  y.  Flint,  15  Abb.  868). 

ft.  The  affirmance  mentioned  in  an  undertaking  on  an  appeal,  means  an 
affirmance  by  any  tribunal  haying  cognizance  of  the  cause.  So  that  on  an 
undertaking,  upon  an  appeal  from  the  special  to  the  general  term,  if  the  judg- 
ment is  reversed  at  the  general  term,  but  subsequently  the  decision  at  genenu 
term  is  reversed,  and  the  judgment  at  the  special  term  affinned,  the  snretiei 
on  the  undertaking  on  the  appeal  to  the  general  term  are  liable  (Oardnery. 
Barney,  24  How.  467 ;  BoUnson  v.  Plimpton,  25  N.  Y.  484). 

j.  Where  in  an  action  against  several  defendants  who  defended  separately, 
the  judgment  of  the  court  below  was  that  one  defendant  {Lynet)  reoofer 
against  the  plaintiff  $2,008.98,  and  that  the  other  defendants  recoyer  against 
the  plaintiff  $412.98.  There  was  but  one  judgment  record.  The  plaintiff 
appealed  to  the  court  of  appeals,  and  gave  one  undertaking  to  cover  the  tfro 
sums  acQudged  to  the  defendants,  and  another  undertaking  to  pay  all  costs 
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and  damages  on  the  appeal.  On  motion  to  dismiss  the  appeal  on  the  gromid 
that  there  shoald  have  been  two  undertakings  in  the  sum  of  $500  each,  one  to 
Lyncs,  and  one  to  the  other  defendants,  the  court  denied  the  motion,  and 
held,  that  as  there  was  but  one  judgment,  though  it  was  for  two  sums,  and  as 
the  appellant  had  given  security  for  both  those  sums,  and  an  undertaking  for 
costs,  &c.,  there  had  been  a  full  compliance  with  the  statute  {Smith  v.  Lynes^ 
3  N.  Y.  569 ;  and  see  note  to  section  388). 

a.  On  an  appeal  from  two  orders,  an  undertaking  in  the  sum  of  $600  is 
not  sufficient ;  but  the  undertaking  may  be  amended  {Sehermerhom  y.  Ander- 
m,  1  N.  Y.  430). 

h.  Where  an  appellant  from  a  judgment,  directing  the  payment  of  money, 
gave  an  undertalong  to  pay  tbe  amount  or  the  judgment  and  ^^  all  damages 
awarded  against  the  appellant  upon  the  appeal,^' but  made  no  mention  of 
"awf«,^^  it  was  held,  on  motion  to  dismiss  the  appeal,  that  the  undertaking  did 
not  comply  with  the  requirement  of  this  section  (334),  and  that  the  appeal  was 
not  effectual  for  any  purpose  {Langley  v.  Warner^  1  N.  Y.  606 ;  Wilson  v. 
AUm,  8  How.  869). 

c.  If  the  undertaking  substantially  complies  with  the  statute,  and  secures 
to  the  respondent  all  that  the  law  designed  for  him,  it  is  sufficient  (Colman  t. 
Bme,  4  Sme,  &  M.  747 ;  Smith  v.  Norval,  2  Code  Rep.  14 ;  see  31  N.  Y.  860, 
446).  It  is  no  objection  to  the  undertaking  that  it  is  for  a  larger  sum  than 
is  neceasarr  (He  Est^brooh,  5  Cow.  27).  The  undertaking  should  state  the 
amount  o^  the  judgment  (Harris  v.  Bennett^  2  Code  Rep.  28),  and  the  resi- 
dences of  the  sureties  {Blood  v.  Wilder,  6  How.  446).  Wnere  the  undertaking 
is  pursuant  to  the  statute,  it  need  not  express  any  consideration  on  its  face 
{Thompion  v.  Blanchard,  3  N.  Y.  385 ;  Seacord  v.  Morgan,  17  How.  394).  The 
undertaking  is  binding  whether  the  judgment  be  affirmed  in  whole  or  in  part, 
and  the  obligors  are  liable  to  pay  a  judgment  of  affirmance  as  to  one  of  seyeral 
parties,  although  there  is  a  reversal  as  to  the  others  {jd, ;  Gardner  y.  Barney^ 
24  How.  467;  Btcuwrd  v.  Morgan,  4  Trans.  App.  819;  85  How.  487).  The 
undertaking  may  be  good  for  the  purpose  of  sustaining  the  appeal,  although 
it  \&  wholly  insufficient  to  stay  the  proceedings  {Coithe  y.  Crane,  1  Barb.  Ch, 
R.  21). 

d.  An  affidavit  of  justification  made  by  the  sureties  upon  an  appeal  to  the 
court  of  appeals,  will  be  sufficient  to  render  the  appeal  effectual,  if  it  states 
that  the  sureties  are  each  worth  double  the  amount  of  the  judgment ;  but  in 
order  to  stay  the  proceedings  upon  the  judgment,  the  sureties  must  also  jus- 
tify in  double  the  amount  ($500),  required  to  be  inserted  in  the  undertakinff  to 
coyer  the  costs  of  the  appeal  {Newton  y.  Harris,  8  Barb.  806 ;  Hoppock  y.  Vot- 
treU,  18  How.  461). 

e.  The  undertaking  only  extends  to  the  case  of  an  affirmance  of  the  judg- 
ment, and  the  sureties  are  not  liable  on  the  dismissal  of  the  appeal  {Drum' 
mtmd  y.  Hvsson,  14  N.  Y.  60 ;  see  Poppenhusen  y.  Seeley,  8  Eeyes,  160). 

/.  "  Perfecting  an  appeal  from  a  judgment  at  special  term  to  the  general 
term,  or  from  a  judgment  of  affirmance  by  the  general  term  to  the  court  of 
appalls,  by  giving  such  an  undertaking  as  stays  aS  further  proceedings  in  the 
court  below  upon  the  judgment  appealed  from,  neither  divests  the  lien  of 
either  of  the  judgments  appealed  from,  nor  discharges  the  sureties  on  the  ap- 
peal first  taken  Srom  the  special  to  the  general  term  '^  {Parsons  v.  Travis,  2 
Dner,  662).  Therefore,  where,  on  an  appeal  from  a  judj^ent  at  special  term 
to  the  general  term,  a  sum  of  money  was  deposited  m  beu  of  an  undertaking 
to  stay  proceedings  on  the  judgment,  the  judgment  was  affirmed  at  the 
general  term,  and  an  appeal  was  taken  to  the  court  of  appeals,  and  perfected 
by  giving  an  undertakmg  to  stay  proceedings  on  the  judgment,  the  appel- 
Umt  will  not  be  allowed  to  withdraw  the  sum  deposited  on  the  appeal  to  the 
general  term  (i&.)  And  where,  pending  the  appeal,  the  money  deposited  is 
lost  without  any  act  of  the  respondent,  the  loss  as  between  the  respondent 
and  appellant  &lls  on  the  latter  {Parsons  v.  Tracis,  6  Duer,  660). 

g,  A  defendant  appealed  to  the  court  of  appeals  from  a  decision  of  the 
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general  term,  affinning  an  order  denying  bis  motion  to  vacate  a  jadgment 
against  him.  He  filed  an  undertaking  in  the  som  of  $500  for  costs  and  dama- 
fes, — ^held  that  the  appeal  was  not,  per  m^  a  stay  of  proceedings,  but  that  it  was 
in  the  discretion  of  the  court  below  to  ffrant  a  stay  in  such  a  case  (Tien  t. 
Camahariy  3  Abb.  69;  F^n-d  v.  Davidy  8  Abb.  885). 

§  S3A.  (Am'd  1859, 1862, 1868.)  On  judgmejvt  for  money;  ie- 
curity  to  stay  execution.  Sureties  hecoming  insolvent.  Depmi 
in  lieu  of  undertaking. 

If  the  appeal  be  from  a  judgment  directing  a  payment  of 
money,  it  fihall  not  stay  the  execution  of  the  judgment,  unless  a 
written  undertaking  be  executed  on  the  part  of  the  appellant,  bj 
at  least  two  sureties,  to  the  effect,  that  if  the  judgment  appealed 
from,  or  any  part  thereof,  be  affirmed,  or  the  appeal  be  dismissed, 
the  appellant  will  pay  the  amount  directed  to  be  paid  by  the  judg- 
ment, or  the  part  of  such  amount  as  to  which  the  judgment  shall 
be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  which 
shall  be  awarded  against  the  appellant  upon  the  appeal.  When- 
ever  it  shall  be  made  satisfactorily  to  appear  to  the  court,  that 
since  the  execution  of  the  undertaking,  the  sureties  have  become 
insolvent,  the  court  may,  by  rule  or  order,  require  the  appellant 
to  execute,  file  and  serve  a  new  undertaking  as  above;  and  in  case 
of  neglect  to  execute  such  undertaking  within  twenty  days  after 
the  service  of  a  copy  of  the  rule,  or  order,  requiring  such  new  un- 
dertaking, the  appeal  may,  on  motion  of  the  court,  be  dismissed 
with  costs.  "Whenever  it  shall  be  necessary  for  a  party  to  any 
action  or  proceeding,  to  give  a  bond  or  an  undertaking,  with 
surety  or  sureties,  he  may  in  lieu  thereof  deposit  with  the  officer, 
or  into  court,  as  the  case  may  require,  money,  to  the  amount  for 
which  such  bond  or  undertaking  is  to  be  given.  The  court,  in 
which  such  action  or  proceeding  is  pending,  may  direct  what  dis- 
position shall  be  made  of  such  money,  pending  the  action  or 
proceeding.  In  any  case,  where,  by  this  section,  the  money  is  to 
be  deposited  with  an  officer,  a  judge  of  the  court  at  special  term 
or  at  chambers,  upon  the  application  of  either  party,  may,  before 
such  deposit  is  made,  order  it  to  be  deposited  in  court  instead  of 
with  such  officer;  and  a  deposit  made  pursuant  to  such  order,  shall 
be  of  the  same  effect  as  if  made  with  such  officer. 

a.  Stay  of  proeeedtngs. — ^The  undertaking  required  by  this  section 
must  be  filed  and  served  with  the  notice  of  appeal  and  not  afterwards.  An 
undertaking  pursuant  to  this  section  filed  after  the  appeal  has  been  perfected, 
will  not  operate  as  a  stay  of  proceedings  {N.  F.  Cent.  Ins.  Co.  v.  S^ord,  10 
How.  844).    Bee  §  840,  and  noU,    Where  the  undertaking  to  stay  proceedings 
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18  imgolar,  bat  not  roid,  the  respondent  cannot  disregard  the  stay,  but  should 
move  to  set  aside  the  undertaking  (Pav^fiU  v.  Wam^,  13  Abb.  471). 

a.  An  appellant  who  has  ffiyen  an  undertaking  intending  to  stay  the  pro- 
ceedings, but  insufficient  for  Siat  purpose,  may,  under  §  327,  be  allowed  time 
to  file  a  further  undertaking  {SternAmu  y.  Schmidt^  5  Abb.  66). 

5.  On  an  appeal  to  the  court  of  appeals  from  an  order  of  the  general  term 
{[ranting  a  new  trial,  an  undertaking,  under  §  334,  does  not  stay  proceedings 
in  the  order  in  the  court  below.  To  obtain  a  stay  a  motion  must  be  made  m 
the  court  below  (McMdhon  v.  Aden,  22  How.  193 ;   VaUon  v.  Nat,  Loan  Fund, 

19  uL  615 ;  Tien  y.  Ocmahan,  2  Abb.  69). 

e.  All  proceedings  on  a  judgment  ordering  a  new  trial  and  awarding  resti- 
tution are  stayed  by  an  appeal,  and  the  giying  an  undertaking  as  prescribed 
by  {{  834,  335,  for  an  amount  sufficient  to  coyer  the  amount  adjudged  to  be 
nstored,  and  costs  [BriUon  y.  Philttpt,  17  Abb.  83) ;  but  where  the  restitution 
is  ordered  by  order  apart  from  and  subsequent  to  the  judgment,  then  an  ap- 
peal from  the  judgment  would  not  stay  proceedings  on  such  order  {id.) 

d,  A  judgment  directing  the  payment  of  money  out  of  a  fund  in  court,  is 
not  a  juqg^ent  directing  the  payment  of  money  within  this  section  {CurtisB 
▼.  Leavitt,  1  Abb.  274 ;  10  How.  481).  The  liability  of  the  sureties  extends 
to  any  penalty  awarded  for  delay  {Homer  y.  Lyman^  4  Eeyes,  237). 

«.  The  undertaking  should  state  the  amount  of  the  judgment  appealed 
from  {HearTi9  y.  Bennett,  2  Code  Rep.  23).    See  section  339. 

/.  Surelles  beeomlny  lntol¥ent. — ^The  proyision  as  to  sureties  be- 
coming insolyent  does  not  apply  to  the  case  of  sureties  in  an  undertaking 
given  to  secure  a  judgment  as  a  condition  of  opening  a  default  {Mseman  y. 
Siean,  11  Abb.  112).  Before  the  power  was  conferred  by  this  section  the 
court  could  not  order  a  new  undertaking  because  the  sureties  in  the  first  had 
become  insolyent  {Willett  y.  Stringer,  15  How.  310). 

g.  Action  on  undertaking.— -On  affirmance  of  a  judgment  the  sure- 
ties on  the  appeal  become  liable,  and  no  leaye  of  the  court  is  necessary  before 
Ming  on  the  undertoking  (if.  F.  Cent  In%,  Go,  y.  Nat,  Pro,  Ins,  Co,  10  How. 
344) ;  nor  is  it  necessary  to  take  the  undertaMng  off  the  ffie  of  the  court  {id), 

h.  An  order  to  execute  a  new  undertaking  not  complied  with  does  not  ex- 
onerate the  sureties  in  the  undertaking  already  executed  {Jewett  y.  Crane,  13 
Abb.  97). 

i.  Lettlnif  In  tureUef  to  defend. — Sureties  may  be  let  in  to  defend 
on  the  merits  in  the  place  of  their  principal,  eyen  after  a  judgment  against 
him  {JeweU  y.  Ortme,  13  Abb.  97). 

§  336*  (Am'd  1849.)  If  jvdgTYhent  he  to  deliver  documents j  <&c,y 
they  must  he  deposited. 

If  the  judgment  appealed  fipom  direct  the  assignment  or  de- 
livery of  documents,  or  personal  property,  the  execution  of  the 
judgment  shall  not  be  stayed  by  appeal,  unless  the  things  required 
to  be  assigned  or  delivered  be  brought  into  court,  or  placed  in  the 
custody  of  such  officer  or  receiver  as  the  court  shall  appoint,  or 
unleae  an  undertaking  be  entered  into,  on  the  part  of  the  appellant, 
by  at  least  two  sureties,  and  in  such  amount  as  the  court,  or  a 
judge  thereof,  or  county  judge,  shall  direct,  to  the  effect  that  the 
appellant  wDl  obey  the  order  of  the  appellate  court  upon  the 
appeal. 

j.  In  an  action  of  claim  and  delivery,  where  judgment  is  rendered  for 
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plaintiff,  on  appeal  from  such  judgment  by  tbe  defendant,  he  must,  to  stay 
the  proceedings,  give  the  undertaking  required  by  §§  884,  885,  and  88i( 
{EUtot  V.  Budklandy  37  How.  71). 

§  337.  J^to  execute  conveyance,  it  munt  he  eocecuted  and 
deposited. 

If  the  judgment  appealed  from  direct  the  execution  of  a  con- 
veyance  or  other  instrument,  the  execution  of  the  judgment  shall 
not  be  stayed  by  the  appeal  until  the  instrument  shall  have  been 
executed,  and  deposited  with  the  clerk  with  whom  the  judgment 
is  entered,  to  abide  the  judgment  of  the  appellate  court. 

a.  Upon  an  appeal  from  a  judgment  directing  the  execution  of  an  instm- 
ment,  the  proceedings  can  be  stayed  only  by  the  execution  and  deposit  of 
such  instrument,  and  by  giving  the  security  required  by  section  834  (Wamg 
V.  Ayrei,  12  Abb.  112). 

b.  A  deed  of  land  was  deposited  with  a  clerk  in  chancery,  for  the  purpose 
of  staying  proceedings  on  a  decree  for  specific  performance,  and  was  lost. 
The  decree  was  afterward  affirmed, — ^held  that  the  appellant  was  bound  to 
execute  a  new  deed  ( Worrall  v.  J/vnn,  17  N.  Y.  475). 

§  338.  Security  where  judgment  is  to  deliver  real  prcp&rty 
or  for  a  sale  of  mortgaged  premises. 

If  the  judgment  appealed  from  direct  the  sale  or  delivery  of 
possession  of  real  property,  the  execution  of  the  same  shall  not  be 
stayed,  unless  a  written  undertaking  be  executed  on  the  part  of 
the  appellant,  with  two  sureties,  to  the  effect,  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not  commit, 
nor  suffer  to  be  committed,  any  waste  thereon,  and  that  if  the 
judgment  be  confirmed,  he  will  pay  the  value  of  the  use  and  oo- 
cupation  of  the  property,  from  the  time  of  the  appeal  until  the 
delivery  of  possession  thereof,  pursuant  to  the  judgment,  not 
exceeding  a  sum  to  be  fixed  by  a  judge  of  the  court  by  which 
judgment  was  rendered,  and  which  shall  be  specified  in  the 
undertaking.  When  the  judgment  is  for  the  sale  of  mortgaged 
premises,  and  the  payment  of  a  deficiency  arising  upon  the  sale, 
the  undertaking  shall  also  provide  for  the  payment  of  such  defi- 
ciency. 

c  Where  the  judgment  directs  the  sale  of  real  estate,  the  court  has  no  dis- 
cretionary power,  unless  the  appellant  be  an  ex^utor,  administrator,  trustee, 
or  other  person  acting  in  another's  right,  to  limit  the  amount  of  security 
{WaU  V.  WaU,  15  Abb.  867,  noU).    See  §  889. 

d.  On  an  appeal  from  a  judgment  for  a  sale  of  mortgaged  premises,  the 
appellant  gave  an  undertaking  pursuant  to  section  884,  and  it  was  held  eiSect- 
ual  to  permit  the  appeal,  but  not  to  stay  proceediogs  (Fireman'a  In$.  Co.  of 
Albany  v.  Bay,  2  Code  Rep.  8).    Bee  section  839. 
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§  339.  (Am'd  1849, 1851.)  Stay  of  proceedinga  upon  securUy 
given.     When  court  may  dispense  with  security. 

Whenever  an  appeal  is  perfected  as  provided  by  sections  336, 
336, 337,  and  338,  it  stays  all  further  proceedings  in  the  court  below, 
npon  the  judgment  appealed  from,  or  upon  the  matter  embraced 
therein  ;  but  the  court  below  may  proceed  upon  any  other  matter 
included  in  the  action,  and  not  affected  by  the  judgment  appealed 
from.  And  the  court  below  may,  in  its  discretion,  dispense  with 
or  limit  the  security  required  by  sections  three  hundred  and 
thirty-tive,  three  hundred  and  thirty-six,  and  three  hundred  and 
thirty-eight,  when  the  appellant  is  an  executor,  administrator, 
truBtee,  or  other  person  acting  in  another's  right ;  and  may  also 
limit  such  security  to  an  amount  not  less  than  fifty  thousand 
dollars,  in  the  cases  mentioned  in  sections  three  hundred  and 
thirty-six,  three  hundred  and  thirty-seven,  and  three  hundred  and 
thirty-eight,  where  it  would  otherwise,  according  to  those  sections, 
exceed  that  sum. 

a.  An  appeal  is  **  perfected  ^^  when  the  proper  undertaking,  with  an  affidar 
Tit  of  the  snieties,  has  been  executed,  and  notice  of  the  appeal  has  been  served 
on  the  adverse  party,  and  on  the  clerk  with  whom  the  judgment  or  order  is 
entiled;  and  the  twenty  days  nnder  Rule  2,  and  the  forty  days  mider  Rule  7, 
commence  running  from  that  time  {Thompson  v.  Blanchard,  4  How.  210>. 

&.  On  an  appeal  by  executors  a  statement  of  the  want  of  assets  sufficient  to 
pay  the  judgment,  would  no  doubt  be  regarded  as  a  good  reason  why  the 
security  should  be  limited,  at  least  to  the  amount  of  assets  disclosed  applicable 
to  the  payment  of  the  judgment  appealed  from  (MiUa  v.  Forbes,  12  How.  466) ; 
and  this  would  be  the  case  as  well  on  an  appeal  to  the  general  term  as  on  an 
appeal  to  the  court  of  appeals  (id.) 

c  Where,  ailer  an  execution  has  been  levied  the  defendant  appeals  to  the 
court  of  appeals,  and  gives  the  security  required  for  a  stay  of  execution  on  the 
judgment,  it  does  not  remove  the  lien  of  the  execution.  The  proceedinff  on 
the  execution  is  suspended  until  the  decision  of  the  appellate  court.  If  the 
appeal  is  dismissed  or  the  judgment  affirmed,  the  respondent  is  entitled  to 
Ksome  proceedings  on  his  execution,  and  will  have  priority  over  a  subsequent 
execution  {Be  Berry,  26  Barb.  65).     See  note  to  §  857. 

d.  The  effect  of  giving  security  is  merely  to  ^y  proceedings  on  the  judg- 
ment;  it  discharges  nothing,  but  merely  stops  the  judgment  creditor  where  he 
was  at  the  time  of  giving  security.  It  gives  the  court  no  authority  to  vacate 
any  proceeding,  or  release  any  right  previously  acquired,  and  therdbre  where 
an  execution  had  been  levied  before  the  requisite  undertaking  to  stay  proceed- 
ings had  been  given,  the  court  refused  to  supersede  such  execution  (MaUhhone 
T.  Jf(MTu,  9  Abb.  218). 

e.  The  taking  an  appeal  and  giving  security  to  stajr,  do  not,  per  m,  operate 
to  discharge  a  previous  levy,  nor  supersede  an  execution  issued  before  tne  ap- 
peal was  taken  {Cook  v.  Dicisersony  1  Duer,  679 ;  Strieker  v.  Wakemm,  18  Abb. 
85).  But  where  such  an  appeal  is  taken  in  good  faith  and  ample  security  given, 
the  court  will  ordinarily  supersede  a  previous  execution  and  discharge  a  pre- 
vious levy  {id.) 

/.  Where  proceedings  are  stayed  on  appeal,  the  stay  continues  until  judg- 
ment on  the  appeal  is  perfected.    And  where  proceedings  have  been  stayed  on 
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appeal/ the  issue  of  execation  on  the  judgment  below  before  the  entry  of  the 
juc^ment  on  the  appeal,  is  irregular  {B)u>man  v.  TaUman^  19  Abb.  8i;  88 
How.  482 ;  2  Rob.  6B2  ;  8  id,  688). 
See  note  to  §  888. 

§  340.  (Am'd  1849.)  UndertOtkmgs  may  be  in  one  instrumefU  or 
several. 

The  undertakings  prescribed  by  sections  334,  335, 336  and  338, 
may  be  in  one  instrument  or  several,  at  the  option  of  the  appel- 
lant ;  and  a  copy,  including  the  names  and  residence  of  the  sareties, 
must  be  served  on  the  adverse  party  with  the  notice  of  appeal, 
unless  a  deposit  is  made  as  provided  in  section  334,  and  notice 
thereof  given. 

a.  This  section  in  terms  requires  copies  of  all  undertakings  necessary;  and 
which  the  appellant  intends  to  give,  to  be  senred  with  the  notice  of  appal, 
and,  therefore,  where  the  notice  of  appeal  was  given  on  the  7th  of  Angnst, 
and  an  undertaking  under  section  884  nled  at  the  same  time,  and  on  the  4t]i 
of  September  following,  an  undertaking,  pursuant  to  section  885,  was  filed,  it 
was  held,  that  it  shomd  have  been  filed  with  the  notice  of  appeal,  and  m  it 
was  not,  it  did  not  stay  the  proceedings  (N.  T.  Central  In$.  Co,  v.  Sqfford,  10 
How.  844;  Cushman  y.  Martine,  18  id,  402 ;  Smith  v.  HBermanee,  18  i(i  261; 
and  see  MUls  v.  Thurd^,  11  id.  129). 

b.  But  if  it  be  shown  that  the  omitting  to  file  the  undertaking  when  nodee 
of  appeal  was  served,  was  the  result  of  accident,  the  court  has  power  to  rectify 
the  mistake  and  stay  the  proceedings,  under  section  827  (if.  T,  Centrd  M 
Co.  V.  Saffardf  supra), 

§  341.  (Am'di849.)  Sureties  to  jvstify. 

An  undertaking  upon  an  appeal  shall  be  of  no  effect,  unless 
it  be  accompanied  by  the  affidavit  of  the  sureties,  that  they  are 
each  worth  double  the  amount  specified  therein.  The  respondent 
may,  however,  except  to  the  sufficiency  of  the  sureties,  within  ten 
days  after  notice  of  the  appeal ;  and  unless  they  or  other  sureties 
justify  before  a  judge  of  the  court  below,  or  a  county  judge,  aa 
prescribed  by  sections  195  and  196,  within  ten  days  thereafter, 
the  appeal  shall  be  regarded  as  if  no  undertaking  had  been  given. 
The  justification  shall  be  upon  a  notice  of  not  less  than  five  days. 

c.  Where  the  notice  of  justifying  is  served  by  mail,  it  must  be  double  time, 
or  ten  days  (Dresser  v.  Brooks,  5  How.  76).  Thus,  where  the  respondent  on 
the  6th  of  June  served  by  mail  a  notice  of  exception,  which  was  recciyed  by 
the  appellant  on  the  10th  of  June,  the  appellant  on  the  same  day  (the  10th) 
gave  notice  by  mail  that  the  sureties  woula  justi^  on  the  17th ;  and  the  sore- 
ties  did  justify  on  that  day.  The  court,  on  motion,  held  that  the  appeflant 
was  irregular,  but,  on  ground  being  shown  therefor,  extended  the  time  for  the 
sureties  to  justify  (id.) 

d  The  exception  should  be  the  "  sureties,"  not  to  the  undertaking  (Fewoi^v 
Colby,  2  Code  Rep.  68). 

e.  A  notice  of  exception  to  sureties  served  within  ten  days  after  the  under 
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taking  iaJUed,  is  in  time,  although  more  than  ten  days  hare  elapsed  since  ser- 
yioe  of  a  copy  of  the  midertakins  and  notice  of  appeal  on  the  respondent 
( Webtter  v.  8tecem,  8  Abb.  227 ;  5  Duer,  690).  Thus,  where  the  notice  of  ap- 
peal and  copy  undertaking  was  served  on  August  18,  but  the  undertaking 
was  not  filed  until  September  18,  and  on  September  16  the  respondent  served 
notice  of  exception,— ^eld  that  he  was  in  time  {id.) 

a.  Where  sureties  on  appeal  justified  on  notice  to  the  respondents  attor- 
neys, who  refaaed  to  attend  the  justification,  because  the  hour  for  which  notice 
was  given  was  gone  by  (the  delay  being  excused), — ^held,  on  an  afl&davit  of  the 
respondent  that  the  sureties  were  irresponsible,  that  he  was  entitled  to  an 
order  of  dismissal  of  the  appeal,  unless  the  appellant  served  a  new  notice  of 
jnstification,  and  the  sureties  justified  anew  m  pursuance  of  such  notice,  or 
nnleaa  new  sureties  should  be  substituted  who  should  justify  (See»  v.  Snetly  8 
How.  185), 

h.  The  benefit  of  an  exception,  duly  taken  to  sureties  on  an  appeal,  is 
▼aived  by  the  fidlure  of  the  respondent  to  attend  the  officer  before  whom  the 
notice  of  justification  is  given,  although  the  sureties  also  fail  to  attend.  The 
party  excepting  is  tiie  actor  in  the  proceeding,  and  no  step  is  necessary  to  be 
taken  except  on  his  requisition  {Ballard  v.  Sallard,  18  K.  Y.  491). 

e.  When  the  sureties  in  an  imdertaking  fail  to  justify  the  notice  of  appeal, 
and  all  proceedings  on  the  appeal  fall  through,  and  the  parties  are  m  the 
same  condition  as  though  no  appeal  had  been  taken  (KeUey  v.  Campbell,  88 
Barb.  838 ;  14  Abb.  868 ;  Chamb&rlain  v.  Demmey,  13  Abb.  421 ;  22  How.  856). 

d.  Under  an  order  made  on  the  rejection  of  proposed  sureties,  granting  the 
appellant  ten  days*  time  to  file  a  new  undertaking  with  new  sureties,  and  stay- 
ing aU  proceedings  on  the  part  of  the  respondent  during  said  ten  days,  the 
appellant  must  not  only  file  a  new  undertaking,  but  procure  the  justification 
of  his  sureties  within  said  ten  days.  The  respondent  need  not  accept  to  such 
new  sureties.  Such  new  undertaking  does  not  operate  as  a  stay  until  the 
sureties  justify  (C7Aam^2ai7t  y.  Dtmipwy,  18  Abb.  421 ;  22  How.'^Sfi). 

§  343,  (Am'd  1849.)  PeruhahU  property  may  he  sold^  not- 
vnthstandinff  appeal. 

In  the  cases  not  provided  for  in  sections  335,  336,  337,  338, 
and  339,  the  perfecting  of  an  appeal,  bj  giving  the  undertaking 
mentioned  in  section  334,  shall  stay  proceedings  in  the  court  be- 
low upon  the  jadgment  appealed  from,  except  that  where  it  directs 
the  Bade  of  perishable  property,  the  court  below  may  order  the 
property  to  be  sold,  and  the  proceeds  thereof  to  be  deposited  or 
invested,  to  abide  the  judgment  of  the  appellate  court. 

e.  Where  a  surrogate's  decree  is  appealed  from  to  the  supreme  court,  and 
the  decision  of  the  supreme  court  is  appealed  from  to  the  court  of  appeals, 
the  BDirogate's  court  is  the  court  below,  within  the  meaning  of  this  section 
(iljiofi.  3  Code  Rep.  69). 

See  anU,  p.  889,  g. 

/.  On  an  appeal  from  a  judgment  awarding  plaintiff  a  perpetual  injunction 
against  oertun  acts  by  the  defendant,  an  undertaking  pursuant  to  section  884 
operates  as  a  stay  of  all  proceedings  upon  the  judgment  {Eato  y.  SeaHng^  6 
BoBw.684). 

g.  An  application  to  punish  the  defendant  for  a  violation  of  said  Injunc- 
tion is  a  proceeding  on  tne  judgment,  and  is  stayed  by  such  an  appeal  {id,); 
hat  the  injunction  is  not  vacated  {id.) 

h.  On  appeal  from  a  judgment  directing  the  delivery  of  personal  property, 
snch  as  will  depreciate  by  tune  and  use,  the  court  will  not  order  a  stay  of  pro- 
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ceedinffs  or  an  undertaking  to  obey  the  order  of  the  cotut  npon  the  appal, 
but  will  require  the  respondent  to  be  indemnified  against  loss  by  the  depiwia- 
tion  of  the  property  {Bead  v.  Potter,  11  Abb.  413 ;  see  riote  to  §  238,  ante). 

§  343.  (Am'd  1866.)  Undertaking  to  he  filed.  Appeals frm 
orders. 

The  undertakiDg  must  be  filed  with  the  clerk  with  whom  tie 
judgment  or  order  appealed  from  was  entered.  The  provisions  of 
this  chapter  as  to  the  security  to  be  given  upon  appeals,  and  as  to 
the  stay  of  proceedings,  shall  apply  to  appeals  taken  under  sub- 
division three  of  section  eleven. 


Chapter  III. 

Appeal  to  the  Svpreme  Court  from  an  inferior  Court. 

Section  344.  Appeal,  in  what  cases. 

345.  Security  must  be  given  as  upon  appeal  to  court  of  appeals. 

846.  Appeals,  where  heard. 

847.  Judgment  on  appeal,  where  entered  and  docketed. 

§  344.  (Am'd  1849, 1858, 1860.)    Appeal^  in  what  cases. 

An  appeal  may  be  taken  to  the  supreme  court,  from  the  jndg- 
ment  rendered  by  a  county  court,  or  by  the  mayors'  courts  or  the 
recorders'  courts  of  cities. 

An  appeal  may  also  be  taken  to  the  supreme  court  from  any 
order  aflFecting  a  substantial  right,  made  by  a  county  court,  or  % 
county  judge,  in  any  action  or  proceeding,  and  such  appeal  shall 
be  heard  on  a  copy  of  the  papers  on  which  the  order  appealed 
from  was  made. 

a.  Pofirer  on  appeal. — Upon  an  appeal  from  an  inferior  court  to  tbe 
supreme  court  under  this  section,  Uie  supreme  court  possesses  no  other  powers 
than  fonnerly  upon  writ  of  error.  Accordingly,  upon  an  appeal  from  a  majoi^ 
court  to  the  supreme  court,  the  latter  cannot  reverse  the  judgment,  becftov 
the  jury  have  given  excessive  damages ;  such  errors  are  to  be  corrected  in  the 
court  below  01mrber  v.  Townund^  22  N.  Y.  517 ;  and  see  Lynch  v.  MtB^  ^ 
How.  113;  Dorrr.Birge,  6  How.  328;  8  Barb.  351).  An  appeal  to  the  su- 
preme court  from  a  judgment  of  the  county  court  does  not  authorize  the  su- 
preme court  to  reverse  the  judgment  and  grant  a  new  trial  upon  except 
taken  upon  the  trial  in  the  county  court.  A  new  trial  must  be  moved  for  m 
the  county  court  before  an  appeal  can  be  taken  on  a  case  or  bill  of  ezceptiov 
in  that  cotut  to  the  supreme  court  {Carter  v.  Werner,  27  How.  885;  ««^ 
see  Mcnroe  v.  Monroe,  id.  208;  DuBon  v.  Buck,  42  Barb.  70 ;  and  sec  Wki^ 
V.  WeUs,  28  How.  150;  Boughton  v.  MUckeO,  19  Abb.  163;  29  How.  68;  8mr 
mom  V.  Sherman,  80  How.  4). 

I.  An  order  of  a  coun^  court  diflmiflfling  an  appeal  taken  from  a  jad^ment 
of  a  justice  of  the  peace  in  summary  proceedings  to  recover  the  possession  of 
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lands  18  appealable  to  the  supreme  court  (Bammond  y.  Carpenter,  29  How. 
43). 

a.  Brooklyn  city  court. — Appeal  lies  to  the  supreme  court  from 
orders  made  before  judgment  in  actions  in  the  dty  court  of  Brooklyn,  when 
sach  orders  inyolve  the  merits  and  will  necessarily  affect  the  judgment  to 
be  rendered  (MxMre  y.  Wood,  19  How.  405) ;  and  m>m  an  order  denying  a 
motion  for  a  new  trial  (Suydam  y.  Qramd  Street  B,  R,  Co.  17  Abb.  804). 

6.  On  an  appeal  from  the  city  court  of  Brooklyn,  the  supreme  court  may 
order  a  new  trial  ( Von  Lathctm  y.  Bowcm,  17  Abb.  238). 

c.  New  trial. — The  granting  a  new  trial  in  a  suit  before  a  justice  of  the 
peice,  under  section  866  of  the  code,  is  a  matter  of  discretion,  and  where  the 
coanty  court  has  denied  a  new  trial  except  upon  terms,  the  supreme  court 
cumot reyiew  the  order  {Watel  y.  WUes,  24  How.  685). 

i.  What  can  be  reFlenred. — ^The  supreme  court  can  reyiew  only 
jndgmoitB  actually  made  after  hearing  the  parties  in  the  county  court  {LynA 
V.  ikBUk,  7  How.  118);  and  cannot  reyiew  a  judgment  by  de&ult  (Dorr  y. 
Bffdffe,  8  Barb.  851 ;  5  How.  828 ;  nor  a  judgment  entered  by  stipulation,  and 
to  aiable  the  party  to  appeal,  before  the  disposal  of  aU  tiie  issues  on  the 
record  (P^hins  y.  Farf^um,  10  How.  120). 

A  This  section  authorizes  an  appeal  from  an  order  of  a  county  judffe  in 
nipplementary  proceedings  {Orounae  y.  Whipple,  84  How.  888),  but  doubtM 
whether  an  appeal  can  be  taken  to  supreme  court  from  an  order  of  a  county 
JQdge  granting  a  new  trial  {Taylor  y.  SeoviUe,  54  Barb.  84). 

§  S4«l.  Security  mvst  he  given^  as  upoii  appeal  to  court  of  ap- 

Secnrity  mast  be  given  upon  such  appeal,  in  the  same  man- 
ner, and  to  the  same  extent,  as  upon  an  appeal  to  the  court  of  ap- 
peals. 

/.  Unless  security  be  giyen  as  reauired  by  section  884,  the  appeal  is  in- 
effectual for  any  purpose  {JonM  y.  Decider,  14  Abb.  891). 

§  346.    Appeals^  where  heard. 

Adpeals  in  the  supreme  court  shall  be  heard  at  a  general  term, 
either  in  the  district  embracing  the  county  where  the  judgment 
or  order  appealed  from  was  entered,  or  in  a  county  adjoining  that 
county,  except  that  where  the  judgment  or  order  was  entered  in 
the  city  and  county  of  New  York,  the  appeal  shall  be  heard  in 
the  first  district. 

g.  An  appeal  from  a  surrogate's  court  admitting,  or  refruing  to  admit,  a  will 
to  probate  should,  in  tiie  flrot  instance,  be  heard  at  general  term  (  Watte  y. 
ASen,  4  How.  489;. 

h.  On  an  appeal  frt>m  an  inferior  court  to  the  supreme  court,  the  date  of  is- 
Boe  is  the  day  of  filing  the  judgment-roll  in  the  appellate  court  {Anon,  2  Code 
Rep.  41). 

See  Laws  1870,  ch.  408,  s.  10,  note  to  }  18,  ante. 

%  S47.  (Am*d  1849.)    JudgTMnt  on  appeal. 

Judgment  upon  the  appeal  shall  be  entered  and  docketed 
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with  the  derk  in  whose  office  the  judgment-roll  is  filed.  When 
the  appeal  is  heard  in  a  county  other  than  that  where  the  jodg- 
ment-roU  is  filed,  or  is  not  from  a  judgment  of  a  county  court,  the 
judgment  upon  the  appeal  shall  be  certified  to  the  clerk  with 
whom  the  roll  is  filed,  to  be  there  entered  and  docketed. 

a.  This  section  authorizes  the  entry  of  a  new  judgment  on  the  vpfol  to 
the  supreme  court  (Eno  y.  Croohe^  6  How.  462). 

h,  ui  aU  cases  of  appeal  fimn  the  dit^t,  the  judgment  on  tibe  appeal  diodd 
be  certified  by  the  clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and 
docketed  (Andrewi  y.  Durant,  6  How.  191).  Where  the  defendants  enteied 
judgment  as  of  a  nonsuit,  and  filed  the  roll  in  Ulster  comity,  where  the  yam 
was  laid,  and  on  appeal  to  the  general  term  at  Albany,  judgment  was  ^Brmed, 
and  the  defendant  entered  judgment,  and  filed  another  roU  in  Albany  countj, 
it  was  held  that  the  latter  judj^ent  was  irregolar  (ib.) 


Chapter  FV. 

Appeals  in  the  Supreme  Caurtj  and  the  Svperior  Court  and  Ciwrf 
of  Common  Pleas  of  the  city  of  New  Yorh^  from  a  m^ 
judge  to  the  general  term. 

Section  348.    Appeals  from  circuit  and  special  term  to  same  court  in 

general  term.    Secmity  on  appeals.    Action  on  imder- 
taking. 

849.  Appeals  from  orders  at  special  term. 

850.  Appeals  from  orders  at  chambers. 

§  S48.  (AmM  1849, 1861, 1862, 1869, 1862.)  AppecHs  fromdrcw^ 
and  special  term  to  sa/me  court  in  general  term.  Security  on  ap- 
peal.   Action  on  undertaking. 

In  the  supreme  court,  the  superior  court  of  the  city  of  Ifew 
York,  and  the  court  of  common  pleas  for  the  city  and  countj  of 
New  York,  an  appeal  upon  the  law  may  be  taken  to  the  general 
term  from  a  judgment  entered  upon  the  report  of  referees  or  tbe 
direction  of  a  single  judge  of  the  same  court,  in  all  cases,  and 
upon  the  fact  when  the  trial  is  by  the  court  or  referees.  Such  an 
appeal,  however,  does  not  stay  the  proceedings,  unless  security  be 
given  as  upon  an  appeal  to  the  court  of  appeals,  and  such  secu- 
rity be  renewed  as  in  cases  required  by  section  335,  on  motion  to 
the  court  at  special  term,  or  unless  the  court,  or  a  judge  thereof, 
so  order,  which  order  may  be  made  upon  such  terms,  as  to  secu- 
rity, or  otherwise,  as  may  be  just,  such  security  not  to  exceed  the 
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amonnt  required  on  an  appeal  to  the  court  of  appeals.  In  the 
supreme  court  the  appeal  must  be  heard  in  the  same  manner  as 
if  it  were  an  appeal  from  an  inferior  court. 

No  action  shall  be  commenced  upon  any  undertaking  given 
or  to  be  given  in  pursuance  of  the  provisions  of  this  section,  until 
ten  days  after  the  service  of  notice  on  the  adverse  party  of  the 
entry  of  the  order  or  judgment  affirming  the  judgment  appealed 
from.  And  in  case  an  appeal  has  been  or  shall  be  taken  to  the 
court  of  appeals  from  such  order  or  judgment  of  affirmance,  and 
security  given  according  to  law  so  as  to  stay  the  issuing  of  exe- 
cution, no  action  shall  be  commenced  or  recovery  had  upon  any 
undertaking  given,  or  to  be  given,  in  pursuance  of  the  provisions 
of  this  section,  until  after  the  final  determination  of  such  appeal. 

a.  Appeal  from  Jodgment  on  MtoIous  demurrer. — ^When  a 
jiukment  is  ordered  for  the  plaintiff  on  a  frivolous  demnirer  to  the  complaint, 
and  sach  order  is  affirmed  at  general  term,  and  then  the  plaintiff  enters  his 
judgment,  such  jndament  may  be  appealed  from  to  the  general  term,  and  it 
must  be  in  order  to  nave  a  review  in  the  court  of  appeals  (HoUister  E^h  v. 
Fai7,  15  N.  Y.  698 ;  see  cmU^  p.  865,  g). 

I,  Stay  of  pr€»eeedl]ii^t.~Seearlty. — On  an  appeal  to  the  general  term, 
from  a  judgment  entered  on  the  report  of  a  referee,  or  at  special  term,  no  secu- 
rity is  required  unless  the  appellant  desires  a  stay  of  proceedings  {Pcvrsom  y. 
8uydam,A  Abb.  134 ;  MUs  v.  BaUerthaU,  26  How.  08  ;  18  Abb.  161 ;  Omter  v. 
Fitdt,  1  Eeyes,  488 ;  HoLU&y  v.  Flint,  15  Abb.  867 ;  Kitehing  v.  l>iehl,  40  Barb. 
488 ;  Ten  Bnnusk  v.  Hudson  RR  H.7  How.  187).  If  he  would  have  proceed- 
ings stayed  upon  the  judgment,  he  must  eitiier  give  with  his  notice  ot  appeal 
the  security  reqnired  on  an  appeal  to  the  court  of  appe^s,  or  obtain  an  order 
for  a  stay  of  proceedings  from  the  court  or  a  judge  (Mies  v.  BaUershcdl,  26 
How.  98;  Stnith  v.  Hesrmanee,  18  How.  261 ;  Staring  v.  Jmes,  18  How.  428 ; 
ArmouxY.  Eomans,  82  How.  882) ;  a  stay  may  be  ordered,  although  no  under- 
taking has  been  filed  (MiUs  v.  Thursby,  11  How.  129 ;  and  see  Wright  v.  Dela- 
fiM,  11  How.  465 ;  Staring  v.  Jones.  18  How.  428 ;  Polhamus  v.  Moser,  7  Rob. 
448).  The  court  refused  a  stay  of  proceediDgs  on  appeal  without  security, 
where  i^pellant  had  consented  to  accept  respondent's  bond  to  return  the 
amonnt  collected  on  the  judgment,  if  the  juc^^ent  should  be  reversed  (MiUs 
T.  Tkwnby,  11  How.  124). 

&  If  an  appellant  has  eiven  security  on  appeal  to  the  general  term,  and 
the  soretieB  becoming  insmvent,  he  is  ordered  to  give  new  sureties,  his  failing 
to  comply  with  such  order  is  not  ground  for  dismissing  his  appeal  {Qenter  v. 
Bdds,  1  Eeyes,  488). 

d,  Ajnoiint  of  seeiuity^  to  itay  proceedings. — On  an  appeal 
under  this  section,  the  underta^dng,  in  order  to  stay  proceedings,  in  the  ab- 
MDoe  of  any  order  on  the  subject,  must  provide  for  uie  payment  of  all  the 
oosts,  0$  weU  as  the  damages  which  may  be  awarded  against  the  appellant  on 
the  appeal,  not  exceeding  |500 ;  if  the  undertaking  omit  to  provide  for  the 
damages  on  the  appeal,  it  is  good  so  far  as  it  goes,  hut  does  not  stay  the  pro- 
ceedings {Chemwng  Canal  Bank  v.  Judson,  10  How.  188;  Halsey  v.  Flint,  15 
Abb.  867). 

e.  Wkat  Jadgments  are  appealable. — The  judgment  frt>m  which 
an  appeal  may  be  taken  to  the  general  term  means  the  same  thing  as  a  judg- 
ment from  which  an  appeed  may  be  taken  to  the  court  of  appeals — a  final 
judgment  (Lawrence  v.  Farmers'  Loan  and  Trust  Co.  15  How.  57 ;  D*Itemois  v. 
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Leavitt,  8  Abb.  59 ;  MeMahon  y.  AUen,  T  id.l;  Ths  People  y.  ib«f  34  Barb. 
69 ;   Griffin  t.  Cranston,  5  Bosw.  668).    Bee  ante,  p.  533,  d, 

a.  Ajadgment  is  to  be  deemed  entered  by  the  direction  of  a  single  judge 
T?ben  it  is  entered  by  the  clerk  at  the  circuit  upon  the  verdict  of  a  jniy  under 
section  964 ;  from  such  a  judgment  an  appeal  upon  the  law  as  presented  by 
exceptions  may  be  taken  to  the  ^neral  term  without*  any  motion  preTioosly 
made  at  special  term  for  a  new  trial  {Morrioon  v.  N.  F.  A  Harlem  R  R  Co.^ 
Barb.  568  ;  Morange  t.  Morrie,  12  Abb.  164 ;  82  Barb.  650 ;  Jaekaon  t.  Fimdt, 
12  Abb.  281). 

5.  If  the  general  term,  without  objection  from  either  party,  entertain  an 
appeal  in  a  case  not  properly  appealable,  their  decision  on  such  appeal  is 
bmding  on  the  parties  {iXlvemoie  y.  Leamtty  8  Abb.  69 ;  Griffin  y.  QranOeh^ 
6  Bosw.  668). 

c.  There  can  be  no  appeal  in  the  first  instance  to  the  general  term  on  a 
question  of  fact  only.  A  motion  for  a  new  trial  must  first  be  made  at  the  spe- 
cial term  (OoUina  y.  Albany,  dc.  R  R,  Oo,  5  How.  485 ;  Lobach  y.  HotMm,  17 

Abb.  88). 

d.  A  judgment  is  deemed  entered  by  the  direction  of  a  single  judge  when 
it  is  entered  by  the  clerk  at  the  circuit,  upon  the  yeidict  of  a  jnry,  parBuant 
to  section  264  (Morrieon  y.  Noie  Eaven  R,  R  Go,  82  Barb.  568 ;  Moran^  t. 
Morris,  82  Barb.  650). 

e.  Notlelni^  appeal  tor  warguwaenU — Semble,  the  respondent  may 
notice  the  appeal  for  aivument  immediately  after  the  case  or  exoeptioos  are 
settled  (Anderson  y.  DieGe,  26  How.  199;  see  Rule  XX.  of  Superior  Gonrt  of 
N.  Y.,  and  21  How.  438). 

f.  Order  of  appeal  on  calendar. — ^An  appeal  cannot  be  heard  out 
of  its  order  on  the  ^endar,on  the  ground  that  it  is  friyolous  {WUdsrj. 
Lane,  84  Barb.  64 ;  12  Abb.  861). 

g.  Motion  to  ditniits  appeal. — ^A  motion  to  dismiss  an  appeal  f» 
irregularity  must  be  made  at  the  general  term  (Bamum  y.  Seneca  Co.  B*h,t 
How.  82),  before  the  appeal  is  cidled  for  argument ;  and  where  a  party,  isateid 
of  moying  to  dismiss  an  appeal  immediately  on  its  being  brought,  waits  ontfl 
the  hearing,  before  taking  the  objection,  he  will  not  be  fdlowed  his  costs  (IF3> 
liams  y.  Mteh,  15  Barb.  654). 

h.  FaUlng  to  make  a  ease. — ^A  party  may  appeal  upon  the  judg- 
ment-roll alone.  The  only  effect  of  omitting  to  make  a  case  is  to  compel  the 
party  to  argue  his  appeal  on  the  judgment-roll  alone  (Burger  y.  Dulimd,  7 
Rob.  1).  Any  irregularities  in  the  case  should  be  corrected  on  motion  at  8p^ 
cial  term,  or  by  motion  at  general  term,  to  strike  the  case  from  the  calendar; 
they  cannot  be  insisted  upon  when  the  appeal  is  reached  ( Orters  y.  Groupe,  16 
Abb.  268 ;  Frost  y.  Smith,  7  Bosw.  108 ;  Seeley  y.  Chittenden,  4  How.  265 ;  see, 
howeyer,  Warren  y.  Eddy,  18  Abb.  28). 

i.  What  qaettions  may  be  raised  on  tlie  appeal. — On  an  appeal 
from  a  judgment,  the  appellant  cannot  insist  that  the  yerdict  was  against  efi- 
dence ;  that  question  could  only  be  raised  on  a  motion  for  anew  trial  {Antksif 
y.  Smith,  4  Bo8w,  608;  and  see  Hoxie  y.  Green,  87  How.  97 ;  bat  seeXHtmiUT. 
Einstein,  6  Rob.  424 ;  FooU  y.  RoberU,  7  Rob.  17). 

j.  A  question  as  to  the  jurisdiction  of  the  court  cannot  be  raised  for  the 
first  time  on  appeal  (Mosselman  y.  Caen,  21  How.  248;  and  see  16  N.  T.  263). 

h.  Where,  on  appeal  from  a  judgment,  the  case  states  that  the  cause  was 
submitted,  ^'  counsel  for  the  defendant  admitting  that  the  defendants  are  liable 
for  payment  of  a  bill,"  being  one  of  the  bills  on  which  plaintiff  sought  to  re- 
coyer,  the  defendants  on  appeal  cannot  question  the  correctness  of  the  decis- 
ion {KoUer  y.  Wright,  7  Bosw.  818). 

I,  The  court  at  general  term  cannot  find  the  fects  on  which  to  base  a  ftul 
judgment.  The  facts  must  either  be  conceded  on  the  trial  or  haye  been  found 
by  a  jury  {Purehase  y.  Matteson,  25  N.  Y.  211^. 

m.  The  court  at  general  term,  on  an  appeal  from  a  judgment  at  special  tenn, 
cannot  look  into  the  question  whether  an  order  of  arrest  was  jjMoperly  granted 
(Ross  y.  West,  2  Bosw.  860). 
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a.  Where  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  defect  is  not  cured  by  proof  on  the  trial,  in  that  case,  al- 
though the  objection  is  not  taken  by  demurrer,  or  on  the  trial,  it  may  be  taken 
on  appeal  from  the  judgment  {Cole  y,  Munt,  2  Bosw.  117 ;  cont/ra^  see  Pope  v. 
Dinmore^  8  Abb.  429 ;  29  Barb.  367) ;  and  semble,  the  court  cannot  review 
errors  appearing  on  the  face  of  the  record,  where  no  exceptions  haye  been  taken 
(Brewer  v.  Irish,  12  How.  481). 

h.  The  appellate  court  may  and  ought  to  take  an  objection  apparent  on  the 
record,  and  which  goes  to  the  merits,  although  not  taken  in  the  court  below ; 
especially,  where  infants  are  concerned  {San^ford  v.  Granger,  12  Barb.  892). 
An  objection  which  was  not  raised  at  the  trial,  and  which  if  it  had  been, 
mi^t  probably  haye  been  obyiated,  cannot  be  urged  on  appeal  {Stewart  y. 
Smith,  14  Abb.  75;  Crooked,  Mali,  11  Barb.  205;  see  Pepper  y.  Haight,  20 
Barb.  429 ;  Snell  y.  8nell,  3  Abb.  430 ;  Jackson  y.  Smith,  16  Abb.  201 ;  Smith 
7.  Floyd,  18  Barb.  523;  ColtoeU  y.  Lawrence,  24  How.  324) ;  and  where  the 
court  is  satisfied,  from  the  general  scope  and  tenor  of  the  proceedings  on  the 
trial,  that  a  particular  fact  was  not  a  matter  of  contest,  nor  ground  of  objection 
there,  but  was  assumed  or  taken  for  granted  in  the  conduct  of  the  cause,  the 
appellate  court  will  conclude  the  fact  was  as  it  was  assumed  to  be  {Paige  y. 
Fasakerly,  36  Barb.  892).  For  what  is  assumed  as  true  on  the  trial  cannot  be 
questioned  on  the  appeal  {Munson  y.  Hegeman,  13  Barb.  213) ;  and  any  fact 
assumed  on  the  trial  is  as  much  in  the  case  as  if  it  were  properly  proyed 
(Paige  v.  Famkerly,  36  Barb.  395 ;  FaJce  y.  Whifjple,  89  Barb.  339)  Where  no 
request  is  made  at  the  trial  to  submit  a  particular  question  of  fact  to  the  jury 
it  u  too  late  to  raise  the  objection  on  appeal  {Shafer  y.  Quest,  6  Rob.  264). 

e.  The  authority  of  the  general  term  upon  appeals,  is  not  confined  to  a 
simple  reyersal  or  affirmance,  it  may  make  such  order  as  the  special  term 
should  haye  made  (Howard  y.  Freeman,  7  Rob.  25 ;  3  Abb.  N.  S.  292 ;  and  see 
29  N.  T.  400) ;  may  examine  the  eyidence  at  large,  and  upon  the  whole  case, 
including  the  law  and  the  facts,  set  aside  the  yerdict,  and  grant  a  new  trial 
(Ma^  V.  Wheeler,  30  N.  T.  231).  A  reyersal  on  a  question  of  fact  must  be 
consistent  with  the  rules  of  law  {Ball  y.  Loomis,  29  N.  Y.  412). 

d.  Where  special  questions  of  fact  are  submitted  to  a  jury  and  the  charge 
of  the  judge  in  submitting  them  is  not  stated  in  the  case,  it  will  be  presumed 
on  appeal,  nothing  appearing  on  the  contrary,  that  such  instructions  were 
correct  {Marine  Bank  y.  Clements,  6  Bosw.  166 ;  see  Parsons  y.  Brown,  15  Barb. 
590 ;  Wintersm  v.  Eighth  Ave,  R  B.  Co,  2  Hilton,  389 ;  Carries  y.  Piatt,  6  Rob. 
270 ;  Eogm  y.  Oregan,  id.  1 37). 

e.  On  appeal  the  respondents  are  entitled  to  the  benefit  of  any  presumption 
which  will  uphold  their  judgment,  in  the  absence  of  eyidence  properly  in  the 
case,  upon  the  point  in  question  {Lee  Rk  y.  Saiterlee,  17  Abb.  6). 

/•  A  judCTient  cannot  be  reyersed  because  some  counts  in  the  complaint 
are  had^  if  ^e  complaint  contains  good  counts  to  which  all  the  eyidence  ap- 
pUes  {SneU  y.  SneU,  8  Abb.  426). 

g,  A  judgment  which  is  authorized  by  the  facts,  found  by  the  court  or  ref- 
»ee,  will  not  be  reyersed,  for  the  reason  that  the  court  below,  or  the  referee, 
has  found  erroneous  conclusions  of  law  {Scott  y.  PilMngton,  15  Abb.  280). 

h.  Admission  of  illegal  or  irreleyant  testimony  is  error,  entitling  to  a  reyersal, 
unless  it  be  shown  that  no  harm  was  done  ( Ward  y.  Wash.  Ins.  Co.  6  Bosw. 


i'  Jadgment  on  appeal. — The  judgment  on  appeal  should  be  certi- 
fied to  the  clerk  with  whom  the  roll  is  ffied,  and  the  judgment  is  to  be  there 
entered  (Andrews  v.  Durant,  6  How.  191). 

j.  The  court  on  reyersing  a  judgment  cannot  render  judgment  in  fayor  of 
the  appellant.  It  should  order  a  new  trial  (Meyer  y.  City  of  Louisville,  26 
Barb.  609 ;  7  Abb.  6). 

I.  The  court,  on  reyersing  a  judgment,  has  no  power  to  order  a  retrial, 
either  wholly  or  in  part,  on  the  eyidence  giyen  on  the  preyious  trial  (Bissell  y. 
Bamlin,  13  Abb.  22). 

36 
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a.  Death  of  party  pending  on  appeal. — An  order  of  affirmance 
by  default,  founded  upon  a  notice  of  argument,  addressed  to  and  served  upon 
the  attorney  of  an  appellant,  after  the  death  of  the  latter,  and  after  such  it- 
tomey  had  been  notified  of  the  death,  is  irregular  (  Warren  v.  Eddy^  32  Barb. 
664 ;  13  Abb.  28). 

h.  Where  a  party  dies  after  the  argument  of  an  appeal,  and  before  the 
decision  and  judgment  against  him  is  entered  nunc  pro  <t£n<;  asof  a  daybefore 
his  death,  the  prevailihg  party  may  proceed  to  collect  his  judgment,  and  the 
representatives  of  the  deceased  party  must,  at  their  peril,  cause  themselres  to 
be  made  parties,  or  the  judgment  may  be  enforced  against  them  {Beaek  t. 
Gregory,  2  Abb.  203). 

e.  If  the  personal  representative  of  a  deceased  appellant  is  a  nonreaideDt, 
so  that  the  action  cannot  be  revived  in  his  name,  the  proper  course  for  the 
respondent  if  he  desires  to  prosecute  the  appeal,  after  notice  of  the  death  of 
the  appellant,  and  that  his  representative  abandons  the  appeal,  is  to  have  an 
administrator  appointed,  and  then  apply  to  have  the  action  revived  in  the 
name  of  such  administrator  (Warren  v.  Sddyy  82  Barb.  664 ;  13  Abb.  28). 

d.  Foreign  executors  or  administrators  cannot  either  continue  or  dismis 
an  appeal  by  their  testator  or  intestate,  pending  at  his  decease  in  a  court  io 
this  State  {Id) 

e.  Opening  Jndgment  taken  for  defllialt. — A  motion  to  opoi  i 
default  at  general  term  should  be  made  at  special  term,  but  the  court  at  gen- 
eral term  also  has  jurisdiction  of  such  a  motion  {Strong  v.  Hardenburgk,  25 
How.  438).  It  is  no  objection  to  such  a  motion,  that  a  nbtice  of  appeal  to  die 
court  of  appeals,  from  such  judgment,  has  been  served  {id.)  It  is  the  practice 
of  the  superior  court  of  New  York,  at  general  term  where  a  default  is  takeo 
on  the  first  day  of  the  term,  to  open  such  default  and  permit  the  same  to  he 
argued  upon  terms,  if  the  application  is  made  without  oielay  at  the  same  term, 
unless  some  bad  fiaith  appears,  or  there  is  reason  to  believe  the  appeal  is  friTO- 
loufl,  or  that  the  purpose  is  delay  {Bratfford  v.  Greenwich  Ins,  Co,  8  Abb.  261: 
see  Whiting  v.  KiwJbaU,  6  Bosw.  690). 

§  349,  (Am'd  1849, 1861, 1852, 1862.)  Orders  hy  a  single  judgt 
may  he  appealed  from  in  certain  cases. 

An  appeal  may  in  like  maDDer,  and  within  the  same  time,  be 
taken  from  an  order  made  at  a  special  term,  bj  a  single  judge  of 
the  same  court  or  county,  or  a  special  county  judge,  or  by  » 
recorder,  or  by  any  recorder's  court  of  any  city,  in  any  stage  of 
the  action,  including  proceedings  supplementary  to  the  execution; 
and  may  be  thereupon  reviewed  in  the  following  cases : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies,  a 
provisional  remedy. 

2.-  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains 
or  overrules  a  demurrer. 

3.  When  it  involves  the  merits  of  the  action,  or  some  part 
thereof,  or  affects  a  substantial  right. 

4.  When  the  order  in  effect  determines  the  action,  and  pre- 
vents a  judgment  from  which  an  appeal  may  be  taken. 

5.  When  the  order  is  made  upon  a  summary  application,  in 
an  action  after  judgment,  and  affects  a  substantial  right. 
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a.  Appeal  in  special  proceedings. — The  849th  section  of  the  code 
does  not  apply  to  appeals  in  special  proceedings  (Re  Coopergtown  Plank  Road 
Co.  3  Code  Rep.  148 ;  Beddl  v.  Stickles,  4  How.  483).  But  an  appeal  may  be 
taken  to  the  general  t^rm  from  any  judgment,  order,  or  final  determination 
made  at  a  special  term,  in  any  special  proceeding;  such  an  appeal,  however, 
shall  not  stay  the  proceedings,  unless  the  court  or  a  judge  thereof  so  order, 
which  order  may  be  upon  such  terms,  as  to  security  or  otherwise,  as  may  be 
JQst ;  such  security  not  to  exceed  the  amount  required  on  an  appeal  to  the 
court  of  appeals  (Laws  of  1854,  p.  952,  §  1).  Sections  827,  829,  880,  and 
382  of  the  code  apply  to  appeals  m  special  proceedings  {ib.  §  2).  In  s|)ecial 
proceedings,  and  on  appe^s  therefrom,  costs  may  be  allowed  in  the  discre- 
tion of  the  court,  and  when  allowed  shall  be  at  the  rate  allowed  for  similar 
flemces  in  civil  actions ;  and  all  appeals  heretofore  had  or  taken  and  undeter- 
mined in  special  proceedings,  shall  be  as  valid  and  effectual  as  though  had 
or  taken  under  the  provisions  of  this  act  {ib,  %  3)  ;  see  Code  $  318,  ante. 

I.  This  act  authorizes  the  review,  by  an  appeal  to  the  general  term  of  the 
«ipreme  court,  of  an  order  at  special  term  connrming  the  report  of  commis- 
sioners of  appraisal  for  lands  taken  for  a  railroad  {Rochester^  dc,  R,  R,  Co,  v. 
Beckwith,  10  How.  168).  It  also  authorizes  an  appeal  from  an  order  direct- 
ing a  mandamus  to  issue  {The  People  v.  Sehoonmaker,  19  Barb.  657).  And  an 
appeal  from  an  order  at  special  term,  denving  a  motion  to  set  aside  a  report 
of  a  referee  on  a  reference  of  a  claim  against  executors  {Boyd  v.  Bigelow,  14 
How.  511) ;  from  order  on  motion  to  vacate  assessment  for  fraud  {Pinekney^s 
Case,  18  Abb.  867 ;  Re  Thayer,  80  How.  276 ;  Re  Dodd,  27  N.  T.  629) ;  in  cases 
of  prohibition  ( The  People  v.  K  Y.  C(m,  Pleas,  48  Barb.  280).  Removal  of 
tnutee  {Re  Livingston,  2  Abb.  N.  S.  1).  In  proceedings  to  charge  stock- 
holders of  a  bank  {Re  Empire  City  B%  8  Abb.  192),  in  proceedings  to 
change  location  of  a  toll  gate  {McAllister  v.  Albion  Plmk  Kd  Co,  11  Barb. 
610),  or  an  order  of  the  supreme  court,  reversing  a  final  decree  of  a  surro- 
gate in  a  proceeding  for  an  account  {Wagener  v.  ReUey,  4  How.  195) ;  or 
re?eiBing  a  surrogate's  decree  admitting  a  will  to  probate  for  error  in  law 
(TaOtdt  V.  TaUiot,  28  N.  Y.  17) ;  or  an  order  removing  the  committee  of  a 
lunatic  is  not  appealable  {Re  Griffin,  5  Abb.  N.  8.  96).  As  to  appeals  in 
<a8e8  of  street-openings  in  New  York  city,  see  Re  the  Bowery,  12  How.  96 ; 
2  Abb.  368 ;  Pryor's  Appeal,  5  Abb.  272 ;  Re  Sixty-fifth  Street,  28  How.  256 ; 
Be  Semty-sirth  Street,  12  Abb.  817 ;  Re  Seventh  Ave,  29  How.  180. 

c.  No  appeal  lies — From  an  order — Granting  or  refusing  an  ex  parte 
order  {Savage  v.  Rd/yea,  8  How.  276 ;  Nicholson  v.  Dunham,  1  Code  Rep. 
119 ;  Lindsay  v.  Sherman,  5  How.  808) ;  or,  refusing  leave  to  reply,  after  the 
time  for  replying  had  passed  {Thompson  v.  Starkweather,  2  Code  Rep.  41); 
or,  refusing  to  strike  out  immaterial  or  redundant  averments  ( Whitney  v. 
Waterman,  4  How.  818 ;  BedeU  v.  Stickles,  4  How.  483) ;  or,  directing  a  bond 
of  trustees  appointed  by  the  late  court  of  chancery  to  be  prosecuted  {Re 
White^  8  Code  Rep.  141) ;  or,  granting  a  new  trial  and  assessment  of  damages 
nnder  the  act  relating  to  plank  roads  {Re  Cooperstown,  dkc.  Plank  Road  Co,  8 
Code  Rep,  148)  ;  or,  granting  a  new  trial  on  the  ground  of  newly  discovered 
evidence  {SeeUy  v.  UhittenSm,  10  Barb.  803) ;  or,  for  temporary  alimony 
{Albey  v.  Abbey,  6  How.  840,  n)  ;  or,  for  an  attachment  for  disobedience  to  an 
^rder  granting  temporary  alimony  {ib,)  ;  or,  for  a  reference  {Gray  v.  Fox,  1 
Code  Rep.  N.  8.  884 ;  Bryan  v.  Bremum,  7  How.  859 ;  Bean  v.  Empire  Mut, 
Ins,  Co,  9 1&.  69 ;  UbsdeU  v.  R^t,  8  Abb.  142 ;  1  Hilton,  178 ;  Smith  v.  Dodd, 
8  E.  D.  Smith,  848 ;  Cram  v.  Bradford,  4  id.  198) ;  or,  denying  a  motion  to 
enter  on  the  docket  of  a  judgment  the  words  "  secured  by  appeal "  {FHtch  v. 
Livkigston,  4  Sand.  712)  ;  or,  granting  or  refusing  an  extra  allowance  {Dick- 
on V.  MeElwain,  7  How.  188 ;  Cook  v.  Dickinson,  5  Sand.  668 ;  Darwi  v. 
fidder,  1  Code  Rep.  N.  8.  224 ;  Wilkinson  v.  Tiffany,  4  Abb.  98) ;  or,  deny- 
ing a  motion  to  set  aside  a  judgment  for  irregularity,  on  the  ground  that  no 
court  is  named  in  the  summons  {Tauman  v.  Minman,  10  How.  89) ;  or,  grant- 
ing a  commission  with  a  stay  of  proceedings  {Thatcher  v.  Benn^,  MS. ;  The 
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People  V.  BtUman^  7  Cal.  R.  117)  ;  or,  allowing  or  deDjiBg  costs  of  amotion 
(DennUon  v.  Dtnnuon,  9  How.  ^6  ;  Perry  v.  Moore,  2  E.  D.  Smith,  82 ;  Joyce 
V.  Mayor  of  If,  T,  20  How.  489) ;  or,  imposing  terms  as  a  condition  of  relief 
fipom  a  default  {GdU  v.  Vemm,  4  Sand.  790 ;  Merchant  B'h  v.  MilU,  3  E.  D. 
Smith,  210 ;  Jacohs  v.  MarthaU,  6  Duer,  689) ;  or,  denying  a  motion  to  remove 
a  referee  after  trial  had  before  him,  and  the  cause  referred  back  for  fhrther 
testimony  {Perry  v.  Moore,  2  E.  D.  Smith,  32;  8  Code  Rep.  221) ;  or,  giving 
time  to  a  party  to  make  a  motion,  and  staying  proceedings  in  the  meantime 
{Hunt  Y.  Bennett,  2  E.  D.  Smith,  58) ;  or,  denymg  an  application  of  an  u- 
signee  of  an  interest,  pendente  lite,  to  be  made  a  party  to  the  action  {McChwi 
Y.  Leavenworth,  2  id.  24);  or,  made  by  a  county  judge  in  proceedings  supple- 
mentary to  execution  in  a  cause  originating  in  a  justice*s  or  county  court 
(Smith  Y.  Hart,  11  How,  203);  or,  order  appomting  an  appraiser  to  ascertun 
Yalue  of  property  attached  (Lvpton  y.  Jewett,  19  Abb.  320  ;  or,  appointing  a 
receiYcr  \Siney  y.  N.  T.  Conml,  Stage  Co.  28  How.  481) ;  or,  to  tihov!  catue  ( Watt 
Y.  Watt,  80  How.  845)  ;  or,  a  decision  at  the  trial  on  an  application  to  amead 
(BaUey  y.  Johnson,  1  Daly,  62) ;  or,  for  a  reference  (Diekiueon  y.  Mii4iheU,  19  Abb. 
286) ;  or,  requiring  plaintiff  to  give  security  for  costs  (BolUs  y.  Duff,  17  Abb. 
448)  ;  or,  a  mere  opinion  of  the  court  given  upon  deciding  a  motion  to  determine 
a  party's  right  to  costs  upon  a  verdict  (Sneyder  v.  Bey^f,  id.  285).  On  a  motion 
for  a  receiver  (Sheldon  v.  Weeks,  2  Barb.  582).  On  a  motion  to  open  a  sale 
under  a  judgment,  on  the  ground  of  misapprehension  or  any  other  circnmnitan- 
ces  not  affecting  the  reg^arity  of  the  proceedings  (Eiugsland  v.  Bartlett,  28 
Barb.  480).  On  a  motion  to  open  a  default  ( Wh'taker  v.  Berfosse,  7  Bobw. 
678 ;  Millard  v.  Van  Banst,  17  Abb.  819,  note;  see,  however,  Leightin^  v.  Wooi, 
17  Abb.  177 ;  ante,  p.  376,  d).  Setting  aside  a  sale  in  foreclosure  (Buffalo  Bta- 
ings  Bh  v.  Newton,  28  N.  T.  160) ;  or,  striking  out  an  answer  as  sham  or  ir- 
relevant (Briggs  v.  Bergen,  28  N.  Y.  162)  ;  or,  denying  leave  to  amend  a  plead- 
ing (Macqueen  v.  Bahooek,  13  Abb.  268 ;  Saltus  v.  Oentn,  19  How.  288 ;  10  Abbi 
478 ;  Hatfield  v.  Seeor,  1  Hilton,  585).  unless  the  leave  be  denied  on  the  gromid 
of  want  of  power  to  grant  it  (ilcElmn  y.  Coming,  22  Abb.  16 ;  Artisaki  Ki 
V.  Treadwelt,  84  Barb.  558;  BusseU  v.  Conn,  20  N.  Y.  81) ;  or,  amending  a 
judgment,  by  granting  leave  to  a  party  to  amend  his  pleading  and  proceed  in 
the  action  (N.  Y,  Ice  Co.  v.  N.  West  Ins.  Co.  21  How.  296 ;  12  Abb.  414);  or, 
for  production  and  discovery  of  books  and  papers  (  White  v.  Munroe,  38  Baiti 
650 ;  12  Abb.  857) ;  or,  granting  defendants  sued  as  bail,  further  time  to 
render  their  principal  (Barik  of  Sen^eta  v.  Beytiolds,  20  How.  19) ;  or,  denjfing 
or  allowing  a  motion  to  open  default  and  set  aside  an  inquest  (Muldenor  v.  Ue- 
Donogh,  2  Hilton,  46 ;  Boltcm  v.  Depeyster,  3  Code  Rep.  141 ;  ChurehiU  v.  JArf- 
lison,  2  Hilton,  70 ;  Foshay  v.  Drost,  4  Bosw.  664 ;  Leighton  v.  Wood,  17  Abh. 
177;  Lewis  v.  Graham,  16  Abb.  126;  Mead  v.  Mead,  2  B,  D.  Smith,  233; 
and  see  Clark  v.  Lyon,  2  Hilton,  91 ;  Quinn  v.  Case,  2  Hilton,  467) ;  or,  fiff 
judgment  debtor  to  apply  property  to  the  discharge  of  the  judgment  {Joyce  t. 
Hotorook,  2  Hilton,  94) ;  7  Abb.  888 ;  or,  on  an  application  to  commit  a  judg- 
ment debtor  as  for  a  contempt  (id.) ;  but  see  HoUtein  v.  ^ee,  15  Abb.  807 ;  U^ 
ingstony.  Swift,  28  How.  1  ;  Ackroyd  v.  Aekroyd,  2  Abb.  N.  S.  380 ;  TkePxpU 
v.  Healy,  88  How.  172)  ;  or,  reducing  amount  of  bail  (Hart  v.  Kennedy,  15  Abb. 
290) ;  or,  made  on  motion  of  bail  for  leave  to  surrender  their  principal  after 
the  time  allowed  by  law  therefor  had  expired  (B^k  of  Geneva  v.  Beynolds,  13 
Abb.  81) ;  or,  denymg  a  motion  for  resale  on  a  foreclosure,  on  the  ground  of 
inadequate  price  (Youn^  v.  Bloomer,  22  How.  888) ;  or,  refusing  leave  to  amend 
at  circuit  (MeCarty  v.  Edwards,  24  How.  286) ;  or,  ac(judging  a  witness  examined 
before  the  trial  to  be  in  contempt  (The  People  v.  Dyel^nan,  24  How.  233) ;  or, 
denying  a  motion  to  dismiss  the  complaint  on  the  ground  that  the  plaintiff,  a 
foreign  corporation,  had  omitted  to  file  security  for  cos>\a  (Tyronecmd Lode Bne^ 
B.  B.  Co.  v.  Sehenck,  18  How.  275) ;  or  refusing  to  allow  a  party  to  serve  a  bill 
of  particulars  after  his  time  to  do  so  had  expired  (Goings  v.  Patten,  17  Abb. 
889) ;  or,  for  leave  to  amend  (Haffield  v.  Seeor,  1  Hilton,  585 ;  Bownan  v.  Ik 
Peyster,  2  Daly,  208)  ;  or  settling  issues  ( Wood  v.  Mayor  of  N.  Y.  4  Abb  N.  8. 
162).    There  cannot  be  an  appealfrom  an  order  entered  by  default  or  by  consent 
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(Bo^y.  Bigdow,  14  How.  511 ;  but  see  4  Abb.  98 ;  84  How.  168).  An  order 
is  not  final,  so  as  to  authorize  an  appeal,  where  there  is  an  order  of  reference 
outstanding  and  undetermined  {The  People  y.  Hawe^  21  How.  178). 

0.  An  appeal  lie§ — Pram  an  order — ^allowing  an  attachment  {Rh  of 
LaoMrnQburg  v.  MeKie^  7  How.  864 ;  Conklin  v.  Dutcher,  1  Code  Rep.  N.  B. 
49) ;  or,  for  the  plaintiff  to  pay  the  defendant's  costs,  in  an  action  where  an 
offer  has  been  made,  and  the  plaintiff  has  recovered  less  than  the  sum  men- 
tioned in  the  offer  (MeOrath  v.  Van  Wyek,  1  Code  Rep.  N.  8.  157) ;  or,  for  a 
reference  after  judgment  by  default,  in  an  action  to  recover  personal  proi>erty, 
to  ascertain  the  plaintiff's  damages  occasioned  by  the  taking  and  detaining 
{Emer9o/i  v.  Barney,  1  Code  Rep.  N.  8.  189) ;  or,  directing  a  defendant  to  pay 
the  amount  admitt^  due  by  the  answer  {Merritt  v.  Thompson,  1  Abb  228) ; 
or,  striking  out  portions  of  a  pleading,  if  the  x)ortion  stricken  out  may  affect 
the  lights  of  the  party  (Whitney  v.  Waterman,  4  How.  818 ;  Otis  v.  Boss,  8  tb, 
11>5) ;  or,  in  supplemental  proceedings  (Hatch  v.  Weyburn,  8  How.  163) ;  or, 
denying  a  motion  to  set  aside  proceedmffs  on  the  ground  that  no  summons  had 
senred  (Van  lUnsselaer  y.  Chadwiek,  7  How.  297);  or,  denying  a  motion  to 
enter  an  ejconerc^ur  of  bail  (Col.  Ins.  Co,  t.  Force,  8  How.  868);  or,  directing 
a  reference,  in  a  case  not  authorized  by  law  (Whitaker  v.  Desfosse,  7  Bosw.  678 ; 
Kenedy  t.  ShUton,  1  Hilton,  546)  ;  or,  opening  a  judgment  against  the  city  of 
New  York,  on  motion  pursuant  to  the  hiw  of  1859  (Joyce  v.  Mayor  ofN,  7".  20 
How.  439 ;  12  Abb.  809) ;  or,  denying  motion  to  open  judgment  for  default 
of  an  answer,  defendant  swearing  to  a  defense  on  the  merits  (Quinn  y.  Case, 
2  Hilton,  467) ;  it  is  otherwise  where  the  order  is  made  as  a  mere  favor 
{FosKay  v.  Drost,  4  Bosw.  664),  or,  allowing  an  amendment  of  the  complaint, 
hy  the  insertion  of  an  additional  and  inconsistent  cause  of  action  (Sheldon  v. 
Adam,  27  How.  179;  41  Barb.  54;  Union  Bank  y  Mott,  19  How.  267;  11 
Abb.  42;  see  SaUers  v.  Genin,  10  Abb.  478;  19  How.  238);  or,  denying  a 
motion  to  set  aside  a  report  of  referees  (Matthews  v.  Jones,  1 E.  D.  Smith,  429) ; 
or,  denying  a  motion  to  enter  satisfaction  of  a  judgment,  so  as  to  enforce  the 
lien  of  an  attorney  (Wardy.  Wordsworth,  1  E.  D.  Smith,  699) ;  or,  allowing  an 
action  to  be  entertained  in  the  name  of  surviving  plaintiffs,  and  admitting 
others  in  place  of  a  deceased  plaintiff  (8t.  John  v.  Croel,  10  How.  258) ;  or, 
denying  a  motion  to  set  aside  a  judgment  on  the  ground,  amongst  others, 
that  the  defendant,  the  moving  party,  had  not  been  served  with  notice  of 
trial  {Tracy  v.  N,  F.  Steam  Faucet  Co,  1  E.  D.  Smith,  857) ;  or,  denying  a  mo- 
tion to  set  aside  a  judgment,  on  the  ground  that  it  was  entered  after  a  settler 
ment  and  satisfaction  of  the  cause  of  action  (Marquat  v.  Muky,  9  How.  460) ; 
or,  denying  a  motion  for  leave  to  examine  an  adverse  party  before  the  trial 
{Qreen  v.  Wood,  7  Abb.  277) ;  or,  granting  alimony  (Leslie  v.  Leslie,  6  Abb. 
N.  8. 193;  see,  however,  Oriffln  v.  Griffin,  28  How.  189 ;  Moncriefy.^  Moncrirf, 
10  Abb.  815) ;  or,  allowing  amendments  by  adding  a  cause  of  action  or  ^^ 
fense  (5*«W<m  v.  Adams,  27  How.  179;  18  Abb.  405).  And  from  an  order 
denying  a  motion  to  make  a  pleading  definite  (Arrietta  v.  Morriss&y,  1  Abb. 
N.  8. 439) ;  or,  refusing  to  postpone  a  trial  (Howard  v.  Freeman,  7  Rob.  26)  ; 
or,  refusing  to  set  aside  execution  for  costs  against  executors  personally 
i^ocum  y,  Barry,  84  How.  820) ;  or,  opening  an  inquest  (Leighton  v.  Wood, 
17  Abb.  177 ;  but  see  7  Bosw.  678 ;  17  Abb.  819,  noU). 

h.  A  purchaser  at  a  foreclosure  sale  may  appeal  to  the  general  term  ft'om 
an  order  setting  aside  the  sale  (Mortimer  v.  Nash,  17  Abb.  299,  n/>te).  An 
order  refusing  an  attachment  against  a  witness  disobeying  a  subpoena  duces 
teaun,  is  appealable  (so  said  in  La  Forge  v.  La  Fa/rge  Fire  Ins,  Co,  14  How. 
p9).  An  order  denying  a  motion  to  set  aside  for  irregularity  and  as  a  favor,  a 
judgment  taken  by  de&ult  upon  the  answer  as  sham,  was  held  to  be  appeal- 
able {Fassett  v.  TaUmadge,  15  Abb.  205). 

^.  Watrer  of  appeal. — ^If  a  parW  to  an  action  proceeds  upon  an  order 
niade  in  the  cause,  or  accepts  any  benent  or  advantage  under  it,  he  will  be 
precluded  from  asking  its  review.  Therefore,  where  an  order  was  granted 
that  the  defendant  be  allowed  to  answer  on  payment  of  costs,  and  plaintiff 
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accepted  the  costs  and  received  the  answer, — ^held  that  the  acceptance  of  the 
costs,  if  they  were  received  h^ore  the  appeal,  was  a  waiver  of  the  right  of  ap- 
peal ;  and  if  received  ofter^  it  was  a  waiver  of  the  appeal  {Badway  v.  Grahaay 
4  Abb.  468 ;  and  see  Letois  v.  Irving  Ins,  Co,  15  Abb.  140,  n  ;  LupUm  v.  Jewdtt^ 
1  Rob.  639). 

a.  A  moving  party  cannot  appeal  from  an  order  denying  his  motioii, 
where  he  has  availed  himself  of  a  provision  of  the  order  giving  him  leave  to 
renew  the  application  {Noble  v.  Preseott,  4  E.  D.  Smith,  139). 

h.  Where,  after  an  appeal  taken  from  an  order  denying  a  motion,  an  order 
is  obtained  for  leave  to  renew  such  motion,  the  court  will  not  hear  the  appeal 
while  such  order  giving  leave  to  renew  remains  in  force  (Peel  v.  Elliott,  16 
How.  483). 

e.  Order  most  be  entered. — No  appeal  can  be  had  from  an  order 
until  it  is  entered  and  the  moving  papers  filed  with  the  clerk  (Sniith  v.  Dodd, 
8  E.  D.  Smith,  215  ;  McCunn  v.  Bamett,  2  id,  521 ;  Marshally.  Francuoo,  10 
How.  147 ;  Plato  v.  Kelly,  16  Abb.  188 ;  Gam  v.  Finth,  24  How.  193).  That 
there  is  at  the  foot  of  the  order  a  written  direction  of  the  judge  to  enter  it, 
makes  no  difference  ( Whitaker  v.  Denfosee,  7  Bosw.  678).  But  where  an  ap- 
peal has  been  argued  without  any  objection  or  suggestion  that  the  order  baa 
not  been  entered,  the  court  will  not  assume  that  it  has  not  been  entered,  but 
will  decide  the  appeal  on  its  merits  (id,)    See  note  to  f  350  post, 

d.  Order  on  demurrer. — The  provision  allowing  an  appeal  from  an 
order  when  it  sustains  or  overrules  a  demurrer,  is  applicable  to  all  cases 
where  leave  to  amend  is  given  in  connection  with  a  decision  on  a  demuner, 
and  also  to  decisions  on  demurrer  to  part  of  a  pleading  (Bauman  v.  N,  T. 
Central  R.  R,  Co,  10  How.  208 ;  Cooh  v.  Pomeroy,  &.  221),  and  to  every  caae  of 
a  decision  on  a  demurrer  where  the  appeal  is  taken  before  any  jadgment  is 
actually  entered  (JVblton  v.  The  Western  R  R  Co,  10  How.  97 ;  NeUis  v.  Be- 
Forest,  6  ib.  413  ;  Lee  v.  Ainslie,  1  Hilton,  277 ;  Reynolds  v.  Freeman.  4  Band 
702 ;  Phipps  V.  Van  CoU,  4  Abb.  90 ;  /dm  v.  MUer,  19  Barb.  197 ;  Sutkerhutd 
V.  Tyler,  11  How.  251 ;  MaUoon  v.  Baher,  24  How.  829). 

e.  Merits. — An  order  ^^  involves  the  merits  ^  means  all  orders  in  tlie 
progress  of  a  cause,  except  such  as  relate  merely  to  matters  resting  in  the  db- 
cretion  of  the  court,  or  to  mere  matters  of  practice  or  form  of  proceeding. 
An  application  for  the  necessary  process  to  enforce  the  judgment  of  the 
court,  mvolyes  the  merits  (Cruger  v.  Douglas,  2  Code  Rep.  123;  and  see  8L 
John  V.  West,  4  How.  381 ;  Tallman  v.  Einman,  10  ii.  90 :  see  Tracy  v.  Nm 
Torh  Steam  Faucet  Co,  1  E.  D.  Smith,  857 ;  Burhans  v.  TUMtU,  7  How.  78; 
Seldon  V.  Delaware  Canal  Co,  29  N.  Y.  634). 

/.  Sabstantlal  right* — A  party  cannot  be  said  to  have  a  right  to  whit 
a  court  has  a  discretion  to  grant  or  withhold.  The  legislature  must  have  in- 
tended by  a  substantial  right  a  fixed,  determined  ri^nt,  independ^t  of  the 
discretion  of  the  court,  and  of  some  value.  Such  a  nght  mast  exist  and  be- 
iiguriously  affected  by  an  order,  to  bring  a  case  within  the  %rd  sub.  of  sect 
849  (TaUman  y.  Einman,  10  How.  90).  An  order  admitting,  or  refusing  to 
admit,  an  action  to  be  continued  in  the  name  of  a  surviving  plaintiff,  or  in  the 
names  of  the  representatives  in  interest  of  a  deceased  plaintiff^  afi^  a  w^ 
stantial  right  (8t,  John  y,  Croel,  id,  858).  An  order  denying  a  puty  the  exdo- 
sive  riffht  to  a  larse  sum  of  money,  affects  a  substantial  right,  and  is  appeal- 
able (Artisans'  Bk  v.  TreadweU,  84  Barb.  558).  So  of  an  order  for  an  extra 
allowance  (The  People  v.  N,  T.  Cent,  R  R  Co,  29  N.  T.  418;  WiOcinson  v. 
Tiffany,  4  Abb.  98 ;  Unim  Bk  v.  MoU,  13  Abb.  247)  ;  or  for  costs  not  allowed 
by  law  (Sluyter  v.  Smith,  2  Bosw.  673). 

g,  ReFleur  of  order  granting  or  reftialng  a  new  trial.— 
The  decision  on  a  motion  for  a  new  trial,  can  be  reviewed  only  on  an  appeal 
from  the  order  denying  the  new  trial  (Morange  v.  Morris^  12  Abb.  164 ;  8S 
.Barb.  650 ;  Morrison  y.  N,  Y,  Jb  Earlem  R  R.  Co,  82  Barb.  668).  An  appeal 
may  be  taken  from  an  order  denying  a  motion  for  a  new  trial,  although  judg- 
ment has  been  entered  (Lane  y.  Bauey,  1  Abb.  N.  S.  407);  where  it  was  en- 
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t«red  before  the  appeal  taken,  but  after  the  order  appealed  from  was  made 
{PumpeUy  t.  Vtllrtge  of  Owego,  13  Abb.  887;  23  How.  885;  ^eSoterhUlY, 
Po$t,  32  How.  386)  ;  and  an  appeal  lies  to  the  supreme  court  from  an  order  of 
the  dty  court  of  Brooklyn,  denying  a  motion  for  ^  new  trial  (Suydam  v. 
Grand  Street  dt  Newtown  B.  i?.  17  Abb.  805 ;  Bennett  v.  City  of  Brooklyn^  19 
How.  310).  Where  an  appeal  is  taken  from  the  judgment,  and  also  from  the 
order  denying  a  new  trial,  the  fact  that  the  party  had  no  right  to  move  for  a 
new  trial  does  not  prejudice  his  appeal  from  the  judgment  Jackson  y.  Fassett, 

12  Abb.  281).  To  present  a  question  of  fact  upon  the  evidence,  or  to  obtain 
a  new  trial  on  the  ground  of  surprise,  newly  discovered  evidence,  or  the  like, 
a  motion  must  be  made  at  special  term  before  judgment  (Morrison  y,  N.  T,  4b 
Harlem  R  R  Co,  32  Barb.  568;  Morange  v.  Morris^  12  Abb.  164;  82  Barb. 
6oO). 

a.  An  appeal  to  the  court  of  appeals  from  an  order  denying  a  motion  for  a 
new  trial,  does  not,  per  se,  prevent  the  respondent  entering  judgment  in  the 
court  below.  Such  judgment  does  not  affect  the  appeal.  The  court  below 
cannot  stay  the  proceedings  on  the  appeal  from  the  order  ( Valton  v.  Nat.  Loan 
Fund  A8$.  Soc.  19  How.  515 ;  see  McMahm  v.  Allen,  22  How.  198). 

ft.  Seeurlty  on  appeal. — On  appeals  from  orders  no  security  is  re- 
quired (Beach  v.  So^ithworth,  6  Barb.  178 ;  NichoUon  v.  DunTutm,  1  Code  R. 
119;  Allen  y.  Johnson,  2  Sand.  629;  Emerson  v.  Bumey,  6  How.  82;  Cook  v. 
Pameroy,  10  ^,  103) ;  unless  a  stay  of  proceedings  is  desired  (Bacon  v.  Beading, 
1  Dner,  622);  in  which  case  the  court  may  grant  a  stay  (Genin  v.  Chadsey,  12 
Abb.  69;  Belm<mt  v.  Erie  E,  R,  Co,  6  Abb.  N.  S.  442 ;  Clark  v.  Brooks,  2  Daly, 
159,  and  now  see  §  350,  post), 

c.  Where  an  undertaking  is  required  as  a  condition  of  granting  a  stay  of 
proceedings,  pending  an  appeal  from  an  order,  such  undertaking  is  an  availa- 
ble securitv  to  the  respondent  if  the  order  be  affirmed  (Winterhoff  v.  Siegert, 

13  Abb.  182). 

d.  An  appeal  from  an  order  to  the  general  term  is  not,  per  se,  a  stay  of  pro- 
ceeding (Story  v.  I>uffy,  8  How.  487;  Forbes  v.  Oaks,  2  Abb.  120;  Bacon 
T.  Beaamg,  1  Duer,  622 ;  Eicks  v.  Smith,  4  Abb.  285 ;  Johnson  v.  Striven,  8 
Abb.  208;  ValUm  v.  Nat.  Loan  Fund  Asso,  19  How.  615;  Christy  v.  IMy,  8 
Abb.  N.  8.  428). 

e.  An  appeal  from  an  order  which  grants  a  favor  to  the  appellant,  '^  pro- 
vided he  complies  with  the  terms  within  a  certain  specified  tmie,"  does  not 
operate  to  enlarge  the  time  for  complying  with  such  terms  (Ferry  v.  B^k  of 
Cent.  N.  r.  9  Abb.  100). 

/.  Hearinif. — Where  the  necessary  papers  upon  the  appeal  are  not  sub- 
mitted to  the  court,  the  appeal  will  be  dismissed.  So  held  where  the  papers 
did  not  show  whether  the  appeal  was  taken  from  a  judgment  upon  a  demur- 
rer, or  from  an  order  striMng  oat  a  demurrer  as  frivolous  (Sun  Mut,  Ins,  Co.  v. 
I>vnght,  1  Hilton,  50). 

g.  Formal  and  preliminary  objections,  not  involving  the  merits  of  a  mo- 
tion, will  not  be  considered  upon  appeal,  unless  it  affirmatively  appears  that 
they  were  taken  and  overruled  when  the  motion  was  brought  on  for  hearing 
{MerriU  v.  Thompson,  1  Hilton,  551). 

A.  Objection  to  motion  papers  which  might  have  been  remedied  at  special 
term  by  amendment,  if  the  objection  had  bsen  there  made,  cannot  be  urged 
on  the  argument  of  the  appeal  (Jackson  v.  Smith,  16  Abb.  201). 

t.  On  an  appeal  from  an  order  on  a  motion  where  no  affidavits  were  read 
in  oppodtion  to  those  in  support  of  the  motion,  every  intendment  is  in  favor 
of  the  statements  in  those  amdavits  (Jackson  y.  Smith,  16  Abb.  201). 

j.  On  an  appeal  from  an  order  proper  to  be  granted  only  as  a  matter  of 
&vor,  the  court  at  general  term  in  support  of  the  order  will  presume,  till  the 
contTHyappears,  that  it  was  so  granted  (Leighton  v.  Wood,  17  Abb.  177). 

i.  Where  on  a  motion  to  set  aside  proceedings  for  irregul&rity,  the  irregu- 
larity is  not  stated  in  the  notice  of  motion,  and  the  niotion  is  denied,  the 
ooTut  at  general  term,  on  an  app^  from  the  order  denying  such  motion,  may 
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presume  the  denial  was  for  the  defect  in  the  notice  (Lewes  y.  Oraham,  16  Abb. 
126;  and  see  14  Abb  449). 

a.  On  an  appeal  from  an  order,  the  objection  that  the  order  does  not 
conform  in  its  terms  to  the  decision  actually  made  cannot  be  considered 
(Ehle  T.  naUer,  6  Bosw.  661). 

b.  The  principle  that  the  finding  of  fact  of  an  inferior  tribunal  is  not  to  be 
reversed  by  the  appellate  court,  merely  because  it  is  against  the  weigbt  of 
evidence,  has  no  application  to  appeals  to  the  general  term  from  orden  made 
in  the  progress  of  the  action,  upon  afidayits  (Brodeky  y.  i^tiu,  16  Abb.  251: 
25  How.  474). 

c.  When  an  appeal  is  taken  from  a  judgment,  and  there  has  been  an  appeal 
also  from  an  order  denying  a  motion  for  a  new  trial  on  the  judge^s  minotes, 
the  better  course  is  to  hear  both  appeals  on  the  argument  of  the  tqnpeal 
from  the  indgment  (Lane  Y,  Bailey y4t6  Barb.  119;  80  How.  76;  lAbb.l}.S. 
407). 

§  S50.  (Am*d  1870.)  Chamber  order  to  he  entered  hefore  ap- 
peal.   Stay  of  proceedings. 

The  last  section  shall  inclade  an  order  made  out  of  court,  upon 
notice ;  but  in  such  case,  the  order  must  be  first  entered  with  the 
clerk.  And  for  the  purpose  of  an  appeal,  an  j  party  affected  bj 
such  order  may  require  it  to  be  entered  with  the  clerk,  and  it  shall 
be  entered  accordingly. 

And  proceedings  under  an  order  appealed  from  may  be  Btajed 
by  an  order  of  the  court,  or  a  judge  thereof,  on  such  terms  as  may 
be  just. 

d.  Orders  granted  by  a  justice  at  chambers,  ex  parte^  under  $  405,  need 
not  be  entered  with  the  clerk  (Sa/mge  v.  Belyea,  8  How.  276.  But  upon  mo- 
tions made  upon  notice  under  f  401,  the  affidavits,  &c.,  used  on  the 
motion  must  be  filed  with  the  clerk  of  the  county  where  the  yenae  is  bid 
(id, ;  and  Nichdeon  v.  Dwnham,  1  Code  Rep.  119) ;  or  if  the  place  of  trial  h« 
been  changed,  then  with  the  clerk  of  the  county  to  which  the  other  papers 
in  the  cause  are  transferred.  And  the  order  or  decision  in  such  cases  most  be 
entered  with  the  clerk  of  the  county  in  which  such  papers  are  filed  (i^)  ^ 
order  improperly  entered  may  be  struck  out  on  motion  (Bedell  t.  F&^  ^ 
Code  Rep.  61 ;  see  anU^  p.  658,  e,  wndEdly  y.  Thayer^  84  How.  168). 
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Chaptee  v. 

Appeal  to  ifCe  Court  of  Common  Pleas  for  the  city  and  county  of 
New  YorJc^  or  to  a  county  courts  from  an  inferior  court. 

Section  851.  Existing  laws  repealed,  and  this  chapter  substituted. 
352.  By  what  courts  judgments  to  be  reviewed.    New  trial. 
858.  Ap}>eal,  when  to  be  taken. 

854.  Notice  of  appeal  to  be  served  on  justice,  and  costs  of  return 

to  be  paid.    Appeals  in  New  York  city.    Security. 

855.  Security  to  stay  execution. 

356.  Form  of  undertaking. 

357.  Execution,  how  staged. 

858.  In  case  of  death  of  justice,  undertaking  to  be  filed. 

859.  Filing  in  lieu  of  service  of  notice  of  appeal. 

860.  Betum,  when  and  how  made  and  compelled. 

861.  How  made  if  justice  be  out  of  oflSce. 

862.  Further  return. 

868.  Justice  dead,  insane,  or  absent 

364.  Hearing  upon  return.    Dismissing  appeal,  if  not  brought  on. 

865.  Appeal  to  oe  heard  on  the  ori^al  papers. 

866.  Judgment  on  appeal.    New  trial. 
367.  Judgment-roll. 

868.  Coste,  how  awarded. 

869.  Restitution. 

870.  Setting  off  costs  and  recovery. 

871.  The  costs  on  appeal. 

§  8S1«    (Am'd  1849.)    Mdstmg  laws  repealed. 

All  statntes  now  in  force,  proyiding  for  the  review  of  judg- 
ments in  civil  cases,  rendered  bj  courts  of  justices  of  the  peace, 
by  the  marine  court  of  the  city  of  New  York,  by  the  justices' 
courts  in  the  city  of  New  York,  by  the  municipal  court  of  the  city 
of  Brooklyn,  and  by  the  justices'  courts  of  cities,  and  regulating 
the  practice  in  relation  to  such  review,  are  repealed ;  and,  here- 
after, the  only  mode  of  reviewing  such  jadgment  shall  be  an  ap- 
peal, as  prescribed  by  this  chapter. 

a.  Marine  eonrt. — Proceedings  in  the  marine  court  cannot  be  reviewed 
in  the  New  York  common  pleas  by  motion.  After  a  transcript  filed  with  the 
county  clerk,  a  motion  to  set  aside  a  judgment  of  the  marine  court  must  be 
made  in  that  court,  but,  after  entry  of  an  order  in  that  court,  setting  aside  the 
jud^ent,  a  motion  may  be  made  in  the  common  pleas  to  set  aside  the  ex- 
ecution on  such  judgment  (MeCunn  v.  Bamett,  2  £  .D.  Smith,  621). 

h.  The  New  York  common  pleas  has  no  power  on  motion  to  reverse  or 
Tacate  a  judgment  of  the  marine  or  district  court  {Martin  v.  Mayor  of  JV.  Y. 
20  How.  87).  It  may,  however,  where  a  transcript  has  been  filed,  perpetually 
enjoin  the  enforcement  of  such  a  judgment  (id.) 

e.  Laws  of  1870^  ch.  582,  extend  the  jurisdiction  of  the  marine  court  to 
dainui  not  ezceedmg  one  thousand  dollars,  and  provide  that  any  court  of 
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record  in  the  city  of  New  York,  may  trangfer  any  action  of  libel,  assault,  bat- 
tery or  false  imprisonment,  pending  therein,  to  said  marine  comt  for  trisL  The 
number  of  justices  of  said  court  is  increased  to  six,  the  said  justices  are  pro- 
hibited from  receivinff  any  fees  to  their  own  use,  or  from  practising  in  any 
court,  or  acting  as  reieree,  and  their  jurisdiction  in  summary  proceedings  to 
dispossess  tenants  is  taken  away.  , 

a.  Dittrlet  courts. — ^In  any  action  commenced  in  a  district  court  of  tbe 
city  of  New  York,  where  the  claim  or  demand  exceeds  $100,  upon  the  ap- 
plication of  the  defendant,  the  justice  may  make  an  ord^  remorinff  the 
same  at  any  time  after  issue  joined  and  before  th^  trial,  into  the  New  York 
common  pleas,  upon  the  defendant  executing  to  the  plaintiff  an  undertakmg 
with  one  or  more  sufficient  sureties,  to  be  approved  oy  the  justice  in  wfaoee 
court  the  action  is  commenced,  to  pay  to  the  plaintiff  the  amount  of  any  jadg- 
ment  that  may  be  awarded  against  the  defendant  by  the  said  court  of  commoii 
pleas  (Laws  1857,  ch.  844) ;  after  a  defendant  has  presented  an  undertaking  to 
remove  under  the  above-mentioned  statute,  the  justice  has  no  power  to  allov 
the  plaintiff  to  reduce  his  claim  below  $100,  so  as  to  prevent  a  removal  {Bsgsh 
V.  Dwlin,  8  Daly,  184). 

h.  dtj  of  Bulllilo. — ^In  cases  arising  in  justices'  courts  in  the  city  of 
Buffalo,  an  appeal  lies  from  the  county  court  to  &e  superior  court  of  thatdtj 
only,  and  the  decision  of  the  latter  court  is  final  {Burgart  v.  8to^^  13  Hov. 
659). 

§  S53«  (Am'd  1867, 1862, 1868, 1864, 1866.)  Hevieto  of  judgmen^^ 
New  trial. 

When  a  judgment  shall  have  been  rendered  by  the  general 
term  of  the  marine  court  of  the  city  of  New  York,  or  by  a  justice 
of  a  justices'  court  of  that  city,  the  appeal  shall  be  to  the  court 
of  common  pleas  for  the  city  and  county  of  New  York. 

The  appeal  from  the  general  term  of  the  marine  court,  pre- 
scribed herein,  shall  be  from  an  actual  determination  at  such  gen- 
eral term  only,  and  shall  be  taken  within  twenty  days  after  judg- 
ment by  such  general  term.  In  the  city  of  Buffalo,  the  appeals 
from  the  courts  of  justices  of  said  city  shall  be  to  the  superior 
court  of  said  city.  When  rendered  by  any  of  the  other  courts 
enumerated,  in  section  three  hundred  arid  fifty  one,  the  appeal 
shall  be  to  the  county  court  of  the  county  where  the  judgment  was 
rendered.  On  such  appeal,  when  the  amount  of  the  claim  or 
claims  for  which  judgment  was  demanded  by  either  party  in  his 
pleadings  in  the  court  below  shall  exceed  fifty  dollars,  or  when, 
in  an  action  to  recover  the  possession  of  personal  property,  the 
value  of  the  property  as  assessed  and  the  damages  recovered  shall 
exceed  fifty  dollars  exclusive  of  costs,  a  new  trial  shall  be  had  in 
the  county  court  in  the  following  appellate  cases ; 

1.  When  the  judgment  was  rendered  upon  an  issue  of  law, 
joined  between  the  parties. 

2.  When  it  was  rendered  upon  an  issue  of  fact  joined  between 
the  parties,  whether  the  defendant  was  present  at  the  trial  or  not 
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And  when  the  appeal  is  to  the  superior  court  of  Buffalo,  in  the 
cases  in  which  by  the  terms  of  this  section,  a  new  trial  may  be 
had,  such  now  trial  shall  be  had  in  the  said  superior  court. 

Provided,  however,  that  the  appellant  may,  in  cases  where  the 
amount  for  which  judgment  is  demanded  by  either  party  in  his 
pleadings  exceeds  fifty  dollars,  or  where,  in  an  action  to  recover 
the  possession  of  personal  property,  the  value  of  the  property  as 
assessed  and  the  damages  recovered  shall  exceed  fifty  dollars,  ex- 
clnsive-of  costs,  state  in  the  notice  of  appeal  that  such  appeal  is 
taken  upon  questions  of  law  only,  in  which  case  a  new  trial  shall 
not  be  had  in  the  appellate  court,  but  the  appeal  shall  be  heard 
and  determined  in  the  same  manner  as  if  such  amount,  or  said 
value  and  damages, 'were  fifty  dollars  or  under.  Provided,  how- 
ever, that  in  the  city  and  county  of  New  York  appeals  from  the 
marine  and  district  courts  shall  be  taken  and  heard,  and  returns 
made  in  the  same  manner  as  heretofore. 

a.  Jie'w  trial. — The  new  trial  is  a  matter  of  right,  of  which  the  appellant 
cumot  he  deprived,  on  the  ground  of  any  particularity  in  the  statement  in  his 
notice  of  appeal  of  the  ground  of  appeal  (Fowler  v.  WeHertelty  17  Abb.  59). 
Where  there  is  an  application  for  a  new  trial,  the  county  court  must  hear 
and  decide  upon  all  the  questions  raised  by  the  appellant,  as  well  those  upon 
which  the  judgment  is  alleged  to  be  erroneous,  as  those  on  which  the  appel- 
lant seeks  a  new  trial  (Cook  v.  Swift,  10  Abb.  212). 

I.  The  provision  for  retrial  of  cases  tried  in  justices^  courts  does  not  apply 
to  the  city  of  New  York  (Mcllhenny  v.  Wtmon,  1  Daly,  285). 

t.  It  is  the  amount  claimed  in  the  pleadings,  and  not  the  amount  of  the 
recoyeiy,  which  gives  the  right  to  a  retrial  (ODeMhire  v.  Adee,  27  How.  868). 

A^ppeal  by  infcmU,  see  ante,  p.  101,  e. 

§  333.  (Am'd  1851, 1862.)    Appeal. 

The  appellant  shall,  v^ithin  twenty  days  after  judgment,  serve 
a  notice  of  appeal,  stating  the  gronnds  upon  which  the  appeal  is 
founded.  K  the  judgment  is  rendered  upon  process  not  person- 
ally served,  and  the  defendant  did  not  appear,  he  shall  have 
twenty  days,  after  personal  notice  of  the  judgment,  to  serve  the 
notice  of  appeal  provided  for  in  this  and  the  next  section. 

<2.  The  notice  of  the  judgment  in  cases  where  the  process  is  not  personaUy 
Berred,  must  be  in  writing,  and  must  proceed  from  the  judgment  creditor 
iPeartm  v.  Lo^tjoy,  58  Barb  407).  The  time  to  appeal,  where  the  process 
was  personaUy  served^  is  computed  from  the  date  of  the  actml  entry  of  the 
judgment,  and  not  from  the  date  of  the  decision  upon  which  the  judgment  is 
atered  (Fache  v.  PohJman,  2  Daly,  210).  Judgment  entered  14th  of  Novem- 
ber, notice  of  appeal  served  5th  of  December,— held  too  late  (Young  v.  Whit- 
«w*,  46  Barb.  616). 

,    «.  A  general  appearance  by  the  respondent  in  the  appellate  court  and  notic- 
ing the  appeal  for  argument,  amount  to  a  waiver  of  the  right  to  have  the  ap- 
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peal  difimissed  on  the  ground  that  motion  of  appeal  was  not  served  in  time 
{PearBon  y.  Lotejay^  58  Barb.  407)  ;  and  giving  an  admission  of  due  service  of 
a  notice  of  app^  is  a  waiver  of  the  objection  that  it  was  not  served  in  time 
{Struver  v.  Ocean  In$,  Co.  9  Abb.  28). 
Bee  note  to  §  854. 


§  3A4.    (Am'd  1849,  1851,  1852,  1857,  1808.)      Notice  of  aj^cH  iO  k 

served  and  coats  paid.    Appeals  in  New  York  city.    Security, 

The  notice  of  appeal  must,  within  the  same  time,  be  served  on 
the  justice  personally,  if  living  and  Within  the  county,  or  on  his 
clerk,  if  there  be  one,  and  on  the  respondent  personally,  or  by 
leaving  it  at  his  residence,  with  some  person  of  suitable  age  and 
discretion  ;  or  in  *  case  the  respondent  is  not  a  resident  of  sncli 
county,  or  cannot,  after  due  diligence,  be  found  therein,  in  the 
same  manner  on  the  attorney  or  agent,  if  any,  who  is  a  resident 
of  such  county,  who  appeared  for  the  respondent  on  the  trial ; 
and  if  neither  the  respondent  nor  such  agent  or  attorney  can  be 
found  in  the  county,  the  notice  may  be  served  on  the  respondent 
by  leaving  it  with  the  clerk  of  the  appellate  court,  and  the  ap- 
pellant must,  at  the  time  of  the  service  of  the  notice  of  appeal  on 
the  justice,  or  on  his  clerk,  as  herein  provided  (except  in  cases  of 
appeals  from  the  district  courts  in  the  city  of  New  York,  and  the 
general  term  of  the  marine  court  of  the  city  of  New  York),  pay 
to  such  justice  or  clerk  the  costs  of  the  action,  included  in  the 
judgment,  together  with  two  dollars,  costs  of  the  return,  which 
shall  be  included  in  the  judgment  for  costs  on  reversal.  In  all 
cases  of  appeal  from  the  general  term  of  the  marine  court  of  the 
city  of  New  York,  and  from  the  district  courts  of  the  city  of  New 
York,  to  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  the  appellant  shall,  at  the  time  of  the  service  of  the 
notice  of  appeal,  pay  to  the  clerk  of  the  marine  court,  or  to  the 
justice  or  clerk  of  the  district  court,  two  dollars,  as  costs  of  the 
return  to  such  court  of  common  pleas,  which  costs,  so  paid,  shall 
be  included  in  the  judgment  for  costs,  in  case  the  judgment  of  the 
court  below  shall  be  reversed ;  and  the  appellant  shall  also  exe- 
cute, on  the  appeal,  a  written  undertaking  on  his  part,  with  one 
or  more  sufficient  sureties,  to  the  effect  that  the  appellant  will  pay 
all  costs,  disbursements,  and  extra  costs,  awarded  against  him  in 
the  court  below,  if  such  judgment  shall  be  affirmed  by  the  appel- 
late court,  on  such  appeal,  together  with  all  costs  and  damages 
which  may  be  awarded  against  him  thereon  ;  such  sureties  to  jus- 
tify, in  double  the  amount  specified  in  the  undertaking ;  soch 
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nndertaking,  and  the  snfficlencj  of  the  sureties,  to  be  approved  by 
the  justice  of  the  court  below,  or  one  of  the  judges  of  the  court 
of  common  pleas ;  or,  the  appellant  may  deposit  with  the  clerk  of 
the  court  of  common  pleas  the  costs,  disbursements,  and  extra 
costs,  included  in  the  judgment  in  the  court  below,  and  the  sum 
of  fifteen  dollars  to  meet  any  costs  that  may  be  awarded  against 
him  in  such  appeal ;  and  such  appeal  from  the  general  term  of 
the  marine  court  and  the  district  court  shall  be  ineiFectual,  unless^ 
within  the  time  specified  for  bringing  the  appeal,  the  appellant 
execute  such  undertaking  or  make  such  deposit ;  the  undertaking, 
when  executed  and  approved,  to  be  filed  with  the  clerk  of  the 
court  of  common  pleas  ;  the  amount  so  deposited  shall  be  repaid 
by  said  clerk  to  the  appellant,  if  he  succeed  on  the  appeal ;  and, 
in  case  the  judgment  be  affirmed,  the  said  clerk  shall,  after  execu- 
tion is  issued,  pay  over  the  amount  so  deposited  to  the  respondent, 
which  shall  be  credited  on  the  execution,  issued  on  the  judgment 
of  affirmance,  to  the  extent  thereof,  and  the  balance,  if  any,  on 
the  execution  issued  on  the  judgment  appealed  from. 

a.  Appeal  ft*oiii  JndfnmenU  in  tlie  marine  and  dlstiiet  eourto 
in  the  eUj  of  ]Vei¥  York,  in  actions  against  the  mayor,  See*,  of 
■aid  eitjr. — On  appeals  by  the  mayor,  &c.,  of  New  York,  from  judgments  in 
the  marine  and  district  courts  of  said  city  against  said  mayor,  &c.,  the  service 
of  the  notice  of  appeal,  without  more  and  without  any  security,  stays  the 
proceedings  on  the  judgment ;  and  the  said  mayor,  &c.,  is  not  required,  in 
order  to  appeal,  either  to  pay  the  costs  of  judgment  or  the  fee  for  the  return 
(Laws  1858,  ch.  834). 

b.  Mnnieipai  Corporations. — ^Appeals  by,  see  note  to  §  828,  ante, 
e.  The  People* — Appeals  by,  see  note  to  g  828,  ante. 

d.  Who  may  appeal. — ^Both  parties  may  appeal  from  one  and  the 
same  judgment  (Glasmer  v.  Wheaton,  2  E.  D.  Smith,  852 ;  Botidns  y.  Codman, 
4  £.  D.  Smith,  816).  A  party  may  appeal  from  a  judgment  in  his  favor 
{Bimll  Y,  MarshaU,  6  Johns.  100 ;  Slaman  y.  Buckley,  29  Barb.  290). 

«.  What  Judgments  are  appealable. — The  remedy  by  appeal,  ap- 
plies as  well  to  jurisdictional  defects  as  to  irregularities  (PUeh  y.  Leolin,  15 
Barb.  47).  There  can  be  no  appeal  to  the  New  York  common  pleas,  from  a 
judgment  of  a  single  judge  of  the  marine  court  (The  People  y.  Marine  Court, 
3  Abb.  67 ;  22  Barb.  502 ;  l^e  People  y.  Marine  Court,  8  Abb.  5 ;  The  People 
y.  Marine  Court^  2  Abb.  126).  Nor  from  a  judgment  at  the  general  term  of 
the  marine  court,  reyersing  a  judgment  of  a  single  justice  without  ordering  a 
new  trial,  or  a  final  judgment,  or  otherwise  determining  the  rights  of  the 
parties  {Hone  y.  Juliefn,  9  Abb.  198 ;  Hiwe  y.  Julien,  2  Hilton,  453).  An  order 
of  the  general  term  of  the  marine  court,  dismissing  an  appeal  thereto  for 
want  of  prosecution,  is  not  appealable  to  the  common  pleas  (Harper  y.  HaU, 
1  Daly,  498).  An  order  at  general  term  of  the  marine  court  reyersinffa  iudg- 
ment  and  ordering  a  new  trial,  is  appealable  to  the  common  pleas  ^wiame 
V.  Tradetman^B  Fire  Ine.  Co.  1  Daly,  487).  There  can  be  no  appeal  to  the 
county  court  from  the  yerdict  of  a  jury,  giyen  upon  the  laying  out  a  priyate 
road  (Tftd  Piwpfo  y.  Bobineon,  17  How.  534;  29  Barb.  77).  Where  a  justice 
dismijBses  an  action  before  him  without  awarded  costs  against  plaintin,  it  is 
not  a  case  in  which  an  appeal  can  be  brought ;  there  is  no  judgment  capa- 
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ble  of  being  affirmed  or  reyersed  (ffaulenbeek  t.  ChiUies,  7  Abb.  421 ;  2  Hilton, 
239 ;  see,  however,  Gregory  y.  Trainar,  4  E.  D.  Smitb,  68,  where  such  an  tp- 

Seal  was  allowed).  A  judgment  in  a  proceeding  to  foreclose  a  mechanic's 
en  is  appealable  (The  People  y.  Bent$elaer  Co.  Judge,  13  How.  3d8).  An 
order  of  a  county  court,  dismissing  an  appeal  from  a  justice^s  judgment 
as  too  late,  is  a  judgment,  and  is  appealaole  (Pearson  v.  X<7fi^,  53  Barb. 
407). 

a,  DitmiMnff  appeal. — The  appellate  court,  may,  at  special  term, 
dismiss  an  appeal  for  irregidarUy,  but  eyery  other  question  as  to  the  appeil 
must  be  decioed  at  general  term  (WiUiaim  y.  Trttdesmayi's  FireBu,  C».  1  Dalj, 
822;  and  see  Irwin  y.  Muir,  18  How.  409;  4  Abb.  18S;  Qritwold  t.  Fm 
Detuen,  2  E.  D.  Smith,  178). 

h.  Notice  of  appeal. — ^The  notice  of  appeal  must  be  in  writing— a 
eerbal  notice  is  not  sufficient  (The  People  y.  Sldriage,  7  How.  108).  It  should 
point  out  clearly  the  error  complained  of  (Gray  y.  Hannah,  1  Abb.  N.  8. 48; 
80  How.  155 ;  Saunders  v.  Keough,  27  How.  477 ;  and  see  §  871),  whether 
in  the  process,  the  pleading,  the  proceedings  at  the  trial,  or  in  the  giving  of 
judgment,  so  that  the  adyerse  party,  as  well  as  the  justice,  may  be  fairly  ap- 
prised of  the  ground  on  which  a  reyersal  of  the  judgment  is  sought  (Lu  r. 
Schmidt,  6  AM,  188  ;  Kelty  y.  Jenkins,  1  Hilton,  78 ;  Irmn  y.  Muir,  13  How. 
409 ;  4  Abb.  188 ;  Williams  y.  Ounninghem,  2  Sand.  682;  Thompson  y.  Hooftr, 
1  Code  R.  108).  This  is  necessary  to  enable  the  justice  to  make  a  proper  R- 
turn  (W^>ster  y.  Hopkins,  11  How.  140),  and  to  enable  the  respondent  to  pie- 
pare  for  argument,  or  procure  an  amended  return,  if  the  original  retnn  is 
aefectiye  as  to  any  ground  of  appeal  (Morton  y.  Clark,  11  How.  498).  Where 
the  grounds  stated  were,  ^^  that  the  judgment  is  excessiye  and  should  not 
haye  exceeded  |10  in  any  eyent ''  (Hotchktss  y.  Bonis,  86  How.  61),  or  '*that 
material  testimony  offered  on  the  trial  was  excluded ;  '^  that ''  material  testi- 
mony was  admitted  which  ought  to  haye  been  excluded ;  *'  that  ^^  the  evi- 
dence was  insufficient  on  the  question  of  damages ;  and  that  the  judgment 
was  against  the  law  of  the  case,'' — ^held  too  yague,  and  presented  no  points 
for  reyiew  (Deuehars  y.  WhetUon,  16  How.  471).  A  statement  that  '*the 
judgment  is  clearly  against  the  law  and  the  eyidence  of  the  case,"  is  not 
sufficient  (Derby  y.  Hannin,  2  Abb.  150 ;  15  How.  82).  And  a  general  state- 
ment ^*  that  the  judgment  is  unsustained  by,  and  contrary  to  law  and  eri- 
dence,''is  insufficient  (ITt^/i^^  y.  Jenkins,  1  Hilton,  78).  The  notice  most  i^ 
self  specify  the  grounds  of  objection  to  the  judgment  A  reference  to  the 
proceedings  on  the  trial,  as  the  place  where  the  grounds  of  appeal  will  be 
round,  is  not  sufficient  (Mayor  of  New   York  y.  wreen,  1  Hilton,  893). 

c,  Ell^t  of  notice  not  stating  tlie  tronnds  of  appeal.— A  notke 
of  appeal  not  stating  any  grounds  of  appeal  would  prolnbly  be  a  nullit; 
(Ghrutman  y.  Paul,  16  How.  17 ;  Bush  y.  Dennison,  14  How.  807).  Where 
the  errors  are  not  distinctly  pointed  out  in  the  notice,  or  where  the  notice 
states  generally,  as  a  ground  of  appeal,  that  the  judgment  is  against  law  and 
eyidence,  specific  objections  will  not  be  heard  on  the  argument,  but  the  judg- 
ment will  be  summarily  affirmed  (Lee  y.  Schmidt,  1  Hilton,  537 ;  Useuy.  Biu 
B.  R  Co.  1  Hilton,  548).  For  only  the  defects  set  out  in  the  notice  can  he 
considered  on  the  appeal  (Lee  y.  Schmidt,  6  Abb.  188;  Duffy  y.  Thow^sff^^ 
E.  D.  Smith,  178 ;  Bush  y.  Dennison,  14  How.  807 ;  Damh  y.  Hoffman,  8  E.D. 
fimith,  861 ;  Derby  y.  Hannin,  5  Abb.  150 ;  Stem  y.  Drinker,  2  E.  D.  Smith, 
402;  Heim  y.  Wolf,  1  id.  72 ;  Moore  y.  Somarindyke,  1  Hilton,  199).  A  stat^ 
ment  in  the  notice  that  the  judgment  is  against  the  weight  of  eyidence,  » 
not  sufficient  to  justify  a  reyiew  of  the  juogment  as  being  contrary  to^^* 
dence,  or  against  eyidence,  each  being  a  distinct  ground  of  error,  and,  if  k- 
lied  on,  must  be  stated  (Lee  y.  Sehmi&,  1  Hilton,  587).  But  as  upon  an  ap- 
peal to  the  county  court,  where  the  amount  litigated  exceeds  mly  dollais, 
the  appellant  is  entitled  to  a  new  trial  as  a  matter  of  right ;  there  is  no  leuon 
[except  §  871  of  the  code]  for  requiring  particularity  in  the  statement  of  the 
grounds  of  appeal  in  the  notice  of  appeal ;  hence,  in  such  a  case,  a  notice  that 
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thejadgment  was  against  law  and  evidence,  was  held  sufficient  (i^en^^  y. 
Wedenelt,  40  Barb.  874). 

a.  Must  the  notice  of  appeal  state  "  manifest  injustice  ^'  has  been  done,  to 
entitle  the  appellant  to  relief  on  tiliat  account  (Silkman  y.  Boiger,  4  E.  D. 
Smith,  486 ;  sioaU  y.  Bendall,  2  E.  D.  Smith,  128 ;  Oriswold  y.  Van  Deusen,id. 
178;  BuUivan  y.  McDonald^  2  Sand.  682,  note;  Derby  y.  Hannin,  15  How.  82) ; 
nnless  the  court,  as  it  ma^,  giye  the  appellant  leave  to  amend  his  notice  of 
appeal  by  inserting  therein  the  grounds  of  appeal  (Irwin  v.  Ifuir^  18  How. 
400 ;  4  Abb.  188). 

h.  Objections  to  regularity  of  notice,  or  tbat  it  iras  not  in 
time. — ^An  objection  to  the  regularity  of  the  notice  of  appeal  will  not  be 
considered  on  the  argument  of  appeal.  The  remedy  for  any  irregularity  in 
that  respect  is  by  motion,  upon  notice  to  the  appellant  to  dismiss  the  appeal 
(KyeY,  Ayres,  1  E.  D.  Smith,  688 ;  Partridge  v.  Thayer^  2  Sand.  228 ;  Irmn  v. 
JTtftr,  18  How.  409;  4  Abb.  188;  Orinooldy.  Van  Beusen,  2  E.  D.  Smith, 
178;  WiUiams  v  Tradema//C»  Ins,  Co.  1  Daly,  822). 

e.  An  objection  that  a  notice  of  appeal  has  been  served  after  the  time 
prescribed  by  the  statute,  can  be  taken  advantage  of  only  by  a  motion  to 
dismiss  the  appeal,  when  tlie  fact  of  the  service  being  too  late  does  not  ap- 
pear from  the  return  (MIU  v.  8huU,  2  E.  D.  Smith,  189). 

See  §  871,  past. 

d.  §er¥tee  of  tbe  notice* — ^The  notice  of  appeal  may  be  served  im- 
mediately after  the  justice  renders  judgment,  without  waiting  for  its  being 
docketed  {Qriswold  y.  Van  Deuseny  2  E.  D.  Smith,  178).  Notice  cannot  regu- 
larly be  served  on  the  attorney,  if  the  respondent  is  in  fact  a  resident  [or  can 
with  due  dilisence  be  found  within  the  country]  {Ea/rl  v.  ChapTnany  8  E.  D. 
Smith,  216 ;  JPhuihs  v.  PoMman^  2  Daly,  210 ;  WiUiams  v.  Tradesman's  Ins- 
Co.  1  Daly,  822).  Personal  service  of  the  notice  on  the  respondent  may  be 
made  any  where,  either  in  or  out  of  the  county  where  the  justice  resides ;  and 
if  the  reroondent  be  a  nonresident,  service  of  the  notice  may  be  made  by 
leaving  the  notice  at  his  residence  out  of  the  county  {Daniels  v.  Sogers^  86 
How.  230).  Where  the  appeal  has  been  taken  in  due  faith  and  in  the  city  of 
Kew  York,  notice  duly  served  on  the  clerk  of  the  court  below,  the  court  may 
coirect  any  error  m  the  service  upon  the  respondent,  or  failure  to  serve  the 
respondent,  by  allowing  him  to  be  served  nun^  pro  tunc  {WiUiams  v.  Trades- 
man's Ins.  Co.  1  Daily,  822). 

e.  The  notice  of  appeal  may  be  served  on  the  clerk  of  the  court,  and  in 
that  case  need  not  be  served  on  the  justice  {Irwin  v.  Muir^  18  How.  409 ;  4 
Abb.  188) ;  and  the  costs  of  the  action  and  costs  of  the  return  may  also  be 
paid  to  the  clerk  {Loeseher  v.  Nordmeyer^  18  How.  146 ;  8  Abb.  244^. 

/.  Payment  of  fee  for  return. — If  the  fee  for  the  return  is  not  paid 
on  the  service  of  the  notice  of  appeal,  the  justice  is  not  bound  to  make  a  re- 
tain ;  nor  is  it  in  the  power  of  the  appellate  court,  either  to  compel  a  return, 
or  to  hear  the  appeal  in  the  absence  of  any  return "  ( Va/n  Heusen  v.  Kirh- 
patriBk.  5  How.  422).  But  if  the  pustice  makes  his  return,  the  nonpayment 
of  his  fee  is  no  ground  for  dismissmg  the  appeal  {Bray  v.  kedman^  6  Cal.  R. 
287). 

g.  Appeal,  ivben  perfected, — ^An  appeal  ftom  a  justice's  court  is 
perfected  by  the  service  of  notice  of  appeal  on  the  justice,  and  on  the  re- 
spondent, or  on  his  attorney,  if  the  respondent  is  a  nonresident,  or  cannot 
after  due  diligence  be  found,  and  where  notice  of  appeal  had  been  served  on 
the  justice,  and  no  notice  had  been  served  on  the  respondent  or  his  attorney, 
it  was  held  that  no  appeal  had  been  perfected,  and  that  the  plaintiff  ^ould 
treat  the  service  made  as  a  nullity  and  issue  execution  on  the  judgment ;  and 
a  motion  to  set  aside  the  appeal  was  dismissed  {8chermerhorn  v.  wliefy  1  Code 
Rq>.  K.  8.  290 ;  The  People  v.  Eldridge,  7  How.  108).  The  appeal  to  the 
county  court  is  not  perfected  until  the  apx>ellant  pays  the  costs  of  the  action 
{OnswM  V.  Van  Deusen,  2  E.  D.  Smith,  178). 

h.  ]>eposit  or  nndertaklny.— The  deposit  or  undertaking  required 


568  APPEAL  TO  COMMON  PLEAS,  OR      [§§  355,  356. 

by  this  section  is  necessary  to  make  an  appeal  effectual,  but  snch  undertaking 
or  deposit  does  not  stay  the  execution  on  the  judgment ;  to  obtain  sach  a  stay, 
an  undertaking  must  be  given  pursuant  to  §  &6  {Onderdonk  v.  Bmnmt^t 
Hilton,  504;  9  Abb.  187 ;  17  How.  545j.  The  undertaking  on  appeal  from 
the  marine  or  district  court,  New  York,  must  be  executed  by  the  appeOant 
(  Williams  y.  Tradesman's  Ins,  Co.  1  Daly,  822).  Where  the  appeal  has  been 
taken  in  good  £aith,  but  the  appellimt  has  failed  to  file  an  undertaking,  or 
filed  a  dc^ectiye  undertaking,  the  court  may  order  an  undertaking  filed  ahm 
pro  tunc  (id,  ;    Wood  y.  Kelly,  1  Hilton,  884 ;  Irwin  y.  Muir,  13  How.  410). 

a.  An  undertaking  pursuant  to  this  section  does  not  bind  the  soretieB  ibr 
the  payment  of  the  cUtmages  recoyered  by  the  judgment  appealed  from.  Tie 
^<  damages  ^'  mentioned  in  this  section  applies  to  those  cases  where,  on  an  ap- 
peal, a  recoyery  is  had  by  one  party  and  costs  are  awarded  to  the  other  ({  870), 
and  a  set  off  is  ordered  and  a  judgment  is  giyen  for  the  balance,  such  Ulanoe, 
if  against  the  appellant,  would  be  *^  damages ''  (Onderdonk  y.  EmmoM,  tupni 

b.  The  appellant  is  not  required  to  serye  a  copy  of  the  undertaking  on  the 
respondent  or  his  attorney  {Jackson  y.  Smith,  25  How.  476  ;  16  Abb.  201). 

e.  The  liability  of  sureties  on  an  undertaking  under  this  section  is  fixed 
the  moment  the  judgment  is  affirmed  (Onderdonk  y.  S/nmons,  2  Hilton,  504; 
9  Abb.  187 ;  17  How.  545). 

§  3A5.    (Am'd  1849, 1863.)    Stay  of  execiUion. 

When  bj  the  terms  of  sectioD  three  hundred  and  fifty-two, 
the  appellant  is  entitled  to  a  new  trial,  in  the  appellate  coart,  be 
shall,  at  the  time  of  taking  his  appeal,  and  in  all  other  cases,  if  he 
desires  a  stay  of  execution  of  the  judgment,  give  secnritj  as 
provided  in  the  next  section. 

d.  Staying  proceeding  on  the  Jadfrment. — ^The  appellate  oonitis 
not  justified  in  staying  proceedings  on  the  judgment  appealed  from^iipoB 
any  other  grounds  than  diose  prescribed  by  statute  (Bdwhins  v.  Mayor  ofS. 
Y,  5  Abb.  344). 

e.  An  appeal  from  the  judgment  of  a  justice  of  the  peace,  not  followed 
up  by  the  giving  of  the  undertaking  required  hj  the  code  (§§  355,  356, 357), 
will  not  operate  as  a  stay  of  any  further  proceedings  which  the  plaintiff  my 
elect  to  pursue  in  order  to  enforce  the  collection  of  the  judgment  (CSntw^v- 
mtehins,  9  Barb.  878). 

/.  The  appeal  to  the  county  court  does  not  supersede  the  justice's  jadgment 
(Ptuyn  y.  Tyler,  18  How.  881). 
See  note  to  §  357,  post 

§  3«S6.     (Am'di849.)     Undertaking, 

The  security  shall  be  a  written  undertaking,  executed  by  one  or 
more  sufficient  sureties,  approved  by  the  county  judge,  or  by  the 
court  below,  to  the  effect  that  if  judgment  be  rendered  against 
the  appellant,  and  execution  thereon  be  returned  unsatisfied,  in 
whole  or  in  part,  the  sureties  will  pay  the  amount  unsatisfied. 

g.  The  undertaking,  under  this  section,  need  not  embrace  the  nndertakii^^ 
required  by  section  854  {Sperling  v.  Xecy,  1  Daly,  95 ;  contra,  see  Brw^  ▼•  ^> 
18  Abb.  399).    Action  on  undertaking,  see  31  N.  T.  850;  1  Daly,  95. 

h.  Where  proceedings  haye  been  stayed  by  an  undertaking  giyen  purrow* 
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to  tfais  section,  on  the  judgment  being  affinned,  the  stay  ceases,  and  the  re- 
flpondent  may  proceed  to  collect  his  judgment  {JOrtdirdMnk  v.  EmnwM,  2 
HiltQiL504). 

a.  Where  the  county  court  reyerBed  the  judgment  of  the  justice,  and  the 
BOpreme  court  reyersed  the  judgment  of  the  county  court  and  aflirmed  that 
of  Uie  JQBtioe  with  costs,— held  &at  the  sureties  in  an  undertaking  ^yen  pur- 
Nunt  to  that  section,  were  liable,  not  merely  for  the  amount  of  the  judgment 
in  tile  county  court,  but  for  the  amount  recoyered  in  the  supreme  court  (SmUh 
T.  Qnme,  24  Barb.  488). 

I.  The  liability  of  sureties,  on  an  undertaking  under  this  section,  does  not 
ariie  until  the  judgment  is  affirmed,  and  execution  therein  returned  un- 
satisfied (Onderdank  y.  EmmaiUy  2  Hilton,  504). 

e.  An  action  will  not  lie  against  a  jud^,  for  an  error  in  judgment,  in 
qyproying  an  invalid  undertaking  (Ohickmng  y.  RMnson,  8  Cu^^ing,  548). 

§  987  •    (Am'd  1849.)    Stay  of  execvition. 

The  delivery  of  the  nndertd^ing  to  the  court  below  shall  stay 
the  issuing  of  execution ;  or,  if  it  have  been  issued,  the  service  of 
a  copy  of  the  undertaking,  certified  by  the  court  below,  upon 
the  officer  holding  the  execution,  shall  stay  further  proceedings 
thereon. 

d  On  appeal  ih>m  the  judgment  of  the  marine,  or  one  of  the  justice's  courts 
of  the  city  of  New  York,  u  an  execution  has  been  issued  from  mat  court,  and 
tke  officer  has  levied  u]>on  the  defendant's  goods,  the  giving  of  an  undertak- 
ing on  ftPpeaL  pursuant  to  §  857  of  the  ^e,  and  the  seryice  of  a  certified 
copy  on  the  officer,  arrest  the  proceedings  in  the  condition  in  wluch  they  are 
•t  the  time  of  such  service.  But  the  levy  is  not  thereby  discharged,  nor  can 
the  appellant  require  the  goods  levied  upon  to  be  returned  to  him,  before  the 
appeal  is  disposed  of  {Smith  v.  AUen,  2  E.  D.  Smith,  259).  But  where  an 
aecotion  was  handed  to  a  constable  on  the  4th,  and  on  the  5th  the  defendant 
perfected  an  appeal  and  served  a  copy  of  the  undertaking  on  the  plaintiff  in 
the  forenoon  of  the  same  day,  and  the  plaintiff,  on  tiiie  same  day,  and  before 
the  constable  was  seryed  with  a  copy  of  the  undertaking,  directed  him  to  levy 
on  a  horse  of  the  defendant,  the  court  refused  to  sanction  such  a  proceeding, 
and  set  aside  the  levy  (Janei  v.  MeCa/rl,  7  Abb.  418). 

§  St(8.  (Am'd  1849.)  Death  of  jusdoe. 

Where,  by  reason  of  the  death  of  a  justice  of  the  peace,  or  his 
removal  irom  the  county,  or  any  other  cause,  the  undertaking  on 
the  appeal  cannot  be  delivered  to  him,  it  shall  be  filed  with  the 
clerk  of  the  appellate  court,  and  notice  thereof  given  to  the  re- 
spondent, or  his  attorney,  or  agent,  as  provided  in  section  three 
hundred  and  fifty-four ;  it  shall,  thereupon,  have  the  same  effect 
as  if  delivered  to  the  justice. 

§  S99.  (Am'd  1S49, 1852.)  SuistUt^d  service  of  notice  of  appeal. 

When,  by  reason  of  the  death  of  a  justice  of  the  peace,  or  his 

absence  from  the  county,  or  any  other  cause,  the  notice  of  appeal 
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canDot  be  served  as  provided  by  section  three  hundred  and  fifty- 
three,  it  may  be  served  by  leaving  the  same  with  the  clerk  of  the 
county. 

§  360.   (Am'd  18S2,  1862, 1866, 1866.)  Retum, 

The  court  below  shall  thereupon,  after  ten  days,  and  within 
thirty  days  after  service  of  the  notice  of  appeal,  make  a  retnm  to 
the  appellate  court  of  the  testimony,  proceedings  and  judgment, 
and  file  the  same  Id  the  appellate  court.  The  return  may  be  com- 
pelled by  attachment.  Bat  no  justice  of  the  peace  shall  be  bound 
to  make  a  return,  unless  the  fees,  prescribed  by  the  last  section  of 
this  chapter,  be  paid  on  the  service  of  the  notice  of  appeal ;  pro- 
vided, however,  that  in  cases  where  the  amount  for  which  judg- 
ment is  demanded,  by  either  party  in  his  pleadings  in  the  court 
below,  exceeds  fifty  dollars,  or  where  the  value  of  the  property  re- 
covered, as  appears  from  the  verdict  or  judgment,  shall  exceed 
fifty  dollars,  the  testimony  need  not  be  returned  ;  but  in  such  case 
the  court  below  shall  return  the  process  by  which  the  action  v»b 
commenced,  with  the  proof  of  service  thereof,  and  the  pleadings 
or  copies  thereof,  the  proceedings  and  judgment,  together  with  a 
brief  statement  of  the  amount  and  nature  of  the  claim  or  claims 
litigated  by  the  respective  parties,  and  in  all  cases  the  notice  of 
appeal  shall  be  annexed  to  t^e  return  ;  but  in  cases  where  the  ap- 
pellant shall,  in  accordance  with  the  provisions  of  section  three 
hundred  and  fifty-two  of  this  act,  state  in  the  notice  of  appeal  that 
such  appeal  is  taken  upon  questions  of  law  only,  the  court  below 
shall  return  to  the  appellate  court  the  testimony,  proceedings  and 
judgment. 

a.  The  retom. — The  justice,  in  making  his  retum,  acts  ministeriallj 
{McDoweU  V.  Buffum^  81  How.  154),  and  is  reBponsible  to  the  party  ii^jmed 
for  any  errors  therein  {Houghton  v.  Swarthoitty  1  Denio,  509).  Unless  in  the  ex- 
cepted cases,  the  return  should  contain  all  the  evidence  used  on  the  trial, 
documentary  and  oral  (Ogden  v.  Sandtrton^  8  E.  D.  Smith,  167 ;  OrcuUy.  €»• 
hiUy  24  N.  Y.  678),  and  the  pleadings ;  a  statementof  the  testimony  and  judg- 
ment is  not  sufficient.  It  should  also  state  when  the  process  was  retunialde, 
the  day  issue  was  joined,  the  adjournments,  if  any,  the  date  of  the  trial,  wad 
the  day  whereon  ludgment  was  rendered  (Feten  v.  Diony^  8  E.  D.  ftnith,  115: 
BouUton  V.  McCleUand^  2  id.  60) ;  all  the  proceedings  (Belakaw  v.  OoHey  S 
Code  R.  184 ;  see  Dennison  y.  Oamahatiy  1  £.  D.  Smith,  144,  147,  note;  Mt- 
Cafferty  v.  Keliy^  2  Sand.  687) ;  and  the  notice  of  appeal  {Bu9h  y.  Jkmm^ 
14  How.  807).  If  the  notice  of  appeal  is  not  returned,  the  appellate  court  irill 
dismiss  the  appeal  {id. ;  Cabre  v.  JSturgis,  1  Hilton,  160).  Yfhere  the  retnn 
fails  to  show  what  judgment,  if  anj,  has  been  rendered,  the  court  will  on  tbat 

f round  alone  disnuss  an  appeal  with  costs {Waodnde v.  Pender,  2  £. D.  Smithy 
90 ;  contra,  see  Klenck  v.  De  Forest^  3  Code  Rep.  185).    Where  the  retuin  does 
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not  state  that  it  contains  all  the  evidence,  the  court  \vill  not  presume  there 
was  evidence,  not  in  the  return,  sufficient  to  warrant  the  judgment  {CaUigan 
T.  Mky  12  How.  495  ;  see  13  How.  96 ;  see,  howeyer,  Prosssr  v.  Seeor,  5  Barb. 
^07).  This  section  by  providing,  that  in  certain  cases  the  justice  need  not 
letnm  the  evidence,  does  not  mean  that  in  such  cases  the  appellate  court  is  to 
determine  an  issue  of  law  on  parol  testimony  of  what  took  place  in  'the  court  be- 
low (Baija  V.  Bawl&y^  87  How.  120).  Where  the  amount  claimed  exceeds  $50, 
the  justice  cannot  be  compelled  to  make  a  return  of  the  Ustinumy  (HMs  v. 
Wethentax,  88  How.  885). 

a.  If  the  return  is  defective,  an  amendment  should  be  procured  by  applica- 
tion to  the  appellate  court,  for  an  order  upon  the  court  below  to  make  a  fur- 
ther or  full  return  in  relation  to  the  matters  alleged  to  be  omitted  or  defect- 
iyely  set  forth  therein  (BawBon  v.  Grow,  4  E.  D.  Smith,  18 ;  Fairbanks  v.  Cor- 
lie^,  8  id.  588 ;  Smith  v.  John&tan^  80  How.  874).  The  motion  may  be  on  affi- 
davit, or  other  proof  (Capmoell  v.  Waterman,  2  E.  D.  Smith,  180;  Lynshy  v. 
Pendegroit,  id.  48).  Parties  should  not  bring  on  the  appeal  for  argument  until 
the  return  is  complete  (McAUigter  v.  Sextan,  4  id,  41) ;  tor  on  the  argument  the 
retora  is  conclusive  as  to  what  transpired  in  the  court  below,  and  affidavits 
cannot  be  read  to  contradict  or  add  to  it  {BawMn  v.  Grew,  id.  18 ;  Trust  v. 
Ikhplaine,  3  id.  216;  Spencer  y.  Beck,  1  Hilton,276;  Kelly  v.  Brewer,  id.  514 ; 
Miiekea  v.  MenkU,  id.  142;  Kilpatrich  v.  Carr,  8  Abb.  117) ;  and  this  ap- 
plies to  the  charge  of  the  justice  to  the  jury  ( Garrison  v.  Fearee,  8  E.  D.  Smith, 
255).  Whether  an  allegation,  that  the  amount  of  recovery  as  certified  in  the 
retom  is  erroneous  by  reason  of  a  clerical  error  of  the  justice,  will  be  inquired 
into  and  determined  upon  affidavits  produced  on  the  appeal,  without  any  pre- 
liminary movement  to  obtain  a  fnrther  or  amended  return,  query  ?  (Althause 
V.  Sice,  4  id.  847 ;  CapeweU  v.  Ormeby,  2  id.  1.80 ;  Kilpatriek  v.  Carr,  8  Abb. 
117;  Lynsky  v.  Fendegrast,  2  E.  D.  Smith,  48 ;  Francois  v.  Oecks.  id.) 

5.  The  return  must  be  submitted  on  the  argument  {Smith  v.  Van  Brunt,  2 
E.  D.  Smith,  584 ;  see  section  862,  and  note). 

e.  Where  judgment  is  rendered  in  a  justice's  court  without  proof,  and  on 
default  upon  a  constable's  return  of  the  personal  service  of  a  summons  and 
<»mplaint,  the  statute  must  be  strictly  complied  with.  The  justice's  return  in 
Buch  a  case  should  show  that  a  copy  of  the  complaint  was  served,  verified  by 
the  party  pleading,  or  his  agent  or  attorney,  as  the  case  may  be.  A  return 
which  stated  ^^  that  the  summons  was,  by  the  return  duly  made  thereon  by 
R.  G.,  one  of  the  constables  of  the  city  and  county  of  New  York^  certified  to 
have  been  served  with  the  complaint  verified,  on  the  defendant  in  person  in 
the  dty  of  New  "York,  on,"  &c.,  that  on  the  return-day  plaintiff  appeared,  but 
defendant  did  not,  whereupon  judgment  was  rendered  for  plamtiff  for  the 
amount  specified  in  the  summons,  was  held  to  be  insufficient,  although  a  veri- 
fled  complaint  was  annexed  to  the  return.  The  return  did  "  not  show  that 
the  complaint  upon  which  the  judgment  was  rendered  was  served  with  the 
sununons,  or  upon  what  complaint  the  judgment  was  given ;"  and  the  judg- 
ment was  reversed  (Spring  v.  Baker,  1  Hilton,  526). 

d.  An  original  summons  in  a  district  court,  made  returnable  at  9  a.  h.  and 
having  been  returned,  personally  served,  a  judgment  rendered  thereon  by  de- 
fault, 18  regular,  and  cannot  be  impeached  upon  appeal  to  the  court  of  com- 
mon pleas  by  affidavits  showing  the  copy  summons,  served  upon  the  defend- 
ant, to  have  been  made  returnable  at  10  a.  h.  If  the  constable  did  not  serve 
a  copy  of  the  summons  upon  him  (the  defendant)  he  must  seek  his  remedy 
by  an  action  for  a  false  return.  The  return  cannot  be  impeached  on  an  appeal 
from  the  judgment  {Ha/ughey  v.  Wilson,  1  Hilton,  259). 

§  361  •  Justice  out  of  office. 

When  a  justice  of  the  peace,  by  whom  a  judgment  appealed 
from  was  rendered,  shall  have  gone  out  of  office  before  a  return 
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is  ordered,  be  shall  nevertheleds,  make  a  return  in  the  same  man- 
ner, and  with  the  like  effect,  as  if  he  were  still  in  ofiSce. 

§S69.   (Ani'dissY.)    Fvrtiier  retu/m. 

If  the  return  be  defective,  the  appellate  court  may  direct  a 
further  or  amended  return  as  often  as  may  be  necessary,  and  mnj 
compel  a  compliance  with  its  order,  by  attachment.  And  the 
court  shall  always  be  deemed  open  for  these  purposes. 

a.  Where  an  order  for  an  amended  return  from  a  jostice^s  court  is  granted 
at  the  first  term  of  the  county  court  after  the  filing  of  the  original,  it  is  im- 
proper to  place  the  appeal  upon  the  calendar  of  the  county  court  untQ  tbe 
return  of  the  jueticeMS  court  nas  been  perfected  by  the  filing  of  the  amended 
return.  Where  the  county  court,  before  the  filing  of  the  amended  retom,  ds- 
miseea  the  appeal  under  |  864  of  the  code,  it  ad»  ministeriaUy,  and  the  dis- 
miaaal  is  a  nuuUy,  and  a  mandamus  may  issue  in  like  manner  as  if  the  appeal 
had  not  been  dismissed,  requiring  the  county  court  to  proceed  to  judgSment 
(ThePeopU\.  ClinUm  Oounty  Judge^  18  How.  277). 

K  Exceptions  and  rulings  of  the  court  below,  not  appearing  in  the  letnnif 
cannot  be  brought  to  the  notice  of  the  appellate  court,  except  by  compeDing  a 
ibrther  or  amended  retom  {Hyland  y.  merman^  2  £.  D.  Smith,  285). 

e.  Where  the  return  of  a  justice  on  appeal  fiailed  to  show  in  what  rnioner 
he  had  disposed  of  a  material  question  touching  the  admissibility  of  eyidence, 
the  case  was  ordered  to  stana  oyer  for  a  further  return,  upon  the  conung 
in  of  which  a  final  decision  was  rendered  {Matthews  y.  FieeteL  2  £.  D.  &nith, 
91). 

See  note  to  §  801,  and  rule  68. 

§  S63*    Justice  dead^  msanej  or  absent 

If  a  justice  of  the  peace^  whose  judgment  is  appealed  from^ 
shall  die,  become  insane,  or  remove  from  the  State,  Uie  appellate 
court  may  examine  witnesses  on  oath,  to  the  facts  and  circum- 
stances of  the  trial  or  judgment,  and  determine  the  appeal,  as  if 
the  facts  had  been  returned  by  the  justice.  Tf  he  shall  have  re- 
moved to  another  county  within  the  State,  the  appellate  court 
may  compel  him  to  make  the  return,  as  if  he  were  still  within  the 
the  county  where  the  judgment  was  rendered. 

d,  A  return  to  a  certiorari  made  by  a  judge  who  was  out  of  office  before 
the  service  of  the  certiorari  upon  him, — ^held  valid  {Conof>er  y.  DefMn^  15  How. 
470 ;  The  People  y.  Conover,  6  Abb.  228 ;  Harris  v.  Whitney,  6  How.  175). 

§  364.  (Am'd  1852, 1863.)  I^oticing  ajfjfpeol  foT  hearing.  DU- 
missing  appeal  if  not  brought  on.    New  trial. 

If  a  return  be  made,  and  the  appeal  is  from  a  judgment  where 
a  new  trial  may  not  be  had  as  provided  by  this  chapter,  it  may 
be  brought  to  a  hearing  at  a  general  term  of  the  appellate  court, 
upon  notice  by  either  party  of  not  less  than  eight  days.    It  shall 
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be  placed  upon  the  calendar,  and  continues  thereon  without  fur- 
ther notice  until  finally  disposed  of.  But  if  neither  party  bring 
it  to  a  hearing  before  the  end  of  the  second  term,  the  court  shall 
dismiss  the  appeal,  unless  it  continue  the  same  by  special  order 
for  cause  shown.  If  the  appeal  is  from  a  judgment  where  a  new 
trial  may  be  had,  it  may  be  brought  to  a  hearing  or  trial  at  any 
term  of  the  county  court  at  which  a  petit  jury  shall  be  summoned 
to  attend,  upon  the  same  notice  as  provided  for  actions  in  the 
supreme  court ;  at  least  eight  days  before  the  court,  the  party 
desiring  to  bring  on  the  appeal  shall  serve  a  note  of  issue  on  the 
clerk,  and  the  clerk  shall  thereupon  enter  the  cause  on  the  calen- 
dar according  to  the  date  of  the  return.  And  the  provisions  of 
this  chapter  for  a  new  trial  shall  apply  as  well  to  appeals  hereto- 
fore taken  and  now  pending,  as  those  hereafter  to  be  brought. 

a.  Proceeding  on  hearing  of  appeal. — On  appeal  from  a  justice^s 
court,  under  sections  858  and  866,  the  appellate  court  must  hear  at  the  same 
time  and  pass  upon  all  the  questions,  botn  those  of  error  in  law  and  of  error 
in  fact,  and  of  a  motion  for  a  new  trial  (Cook  v.  Swift,  10  Abb.  212 ;  18  How. 
454).  Where  the  county  court  refused  to  hear  argument  upon  the  whole 
case,  at  the  same  time  requiring  the  appellant  to  argue  his  motion  for  a  new 
trial  before  proceeding  with  the  case,  or  lose  the  benefit  of  it,  the  supreme 
court  reyeraed  the  judgment,  and  left  the  cause  pending  upon  the  appeal,  in 
the  county  court,  to  be  proceeded  with  anew  (id.) 

h.  The  judgment  appealed  from  will  be  reversed  by  default,  if  the  respond- 
ent does  not  appear  to  argue  the  appeal  (  Whitney  v.  Bayard,  2  Sand.  684). 

e.  Where  notice  of  hearing  has  been  giyen  by  the  appellant,  the  respond- 
ent may  moye  for  an  affirmance  of  the  judgment,  ex  parts,  although  he  has 
given  no  notice  of  argument  {Constant  y.  Ward,  1  CaL  R.  388;  Tavmshend 
V.  Keenan,  per  Hilton,  J.,  16  March,  1859). 

§  309.    (Am'd  1849, 1869.)    Papers  an  appeal. 

The  appeal  shall  be  heard  on  the  original  papers^  pr  certified 
copy,  and  no  copies  thereof  need  be  furnished  for  the  ne^  of  the 
court. 

• 

§  366.  (Am'd  1849, 1851, 1862, 1866.)  Searing  on  appeal.  Judg- 
ment on  appeal.  Error  infant.  Judgment  hy  default.  New 
trial. 

Upon  the  hearing  of  the  appeal,  the  appellate  court  shall  give 
Judgment  according  to  the  justice  of  the  case,  without  regard  to 
technical  errors  and  defects  which  do  not  aiFect  the  merits. 

In  giving  judgment,  the  court  may  affirm  or  reverse  the  judg- 
ment of  the  court  below,  in  whole  or  in  part,  and  as  to  any  or  all 
the  parties,  and  for  errors  of  law  or  fact. 

If  the  appeal  is  founded  on  an  error  in  fact  in  the  proceedings, 
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not  affecting  the  merits  of  the  action,  and  not  within  the  know- 
ledge of  the  justice,  the  court  may  determine  the  alleged  error  in 
fact  on  affidavits,  and  may  in  its  discretion  inquire  into  and  de- 
termine the  same  upon  examination  of  the  witnesses. 

If  the  defendant  failed  to  appear  before  the  justice,  and  it  is 
shown  by  the  affidavits  served,  by  the  appellant  or  otherwise,  that 
manifest  injustice  has  been  done,  and  he  satisfactorily  excuses  his 
default,  the  court  may,  in  its  discretion,  set  aside  or  suspend 
judgment,  and  order  a  new  trial  before  the  same  or  any  other 
justice  in  the  same  county,  at  such  time  and  place,  and  on  snch 
.terms  as  the  court  may  deem  proper. 

Where  a  new  trial  shall  be  ordered  before  a  justice,  the  parties 
must  appear  before  him  according  to  the  order  of  the  court,  and 
the  same  proceedings  must  thereupon  be  had  in  the  action  as  on 
the  return  of  a  summons  personally  served.  If  the  appeal  shall 
be  from  a  judgment  in  which  a  new  trial  may  be  had  as  in  this 
chapter  provided,  the  court  shall  proceed  to  the  hearing  of  the 
cause,  if  the  issue  joined  before  the  justice  was  an  issue  of  law,  or 
to  the  trial  thereof  by  jury,  if  such  issue  was  upon  a  question  of 
fact. 

1.  If  the  issue  joined  before  the  justice  was  an  issue  of  law,  the 
court  shall  render  judgment  thereon  according  to  the  law  of  the 
case ;  and  if  such  judgment  be  against  the  pleadings  of  either 
party,  an  amendment  of  such  pleading  may  be  allowed  on  the 
same  terms  and  in  like  case  as  pleadings  in  actions  in  the  supreme 
court,  and  the  court  may  thereupon  require  the  opposite  party  to 
answer  such  amended  pleading,  or  join  issue  thereon,  as  the  cage 
may  require,  summarily. 

2.  If,  upon  an  appeal  in  an  issue  of  law,  the  court  should  ad- 
judge the  pleading  complained  of  to  be  valid,  it  shall,  in  like 
manner,  require  the  opposite  party,  summarily  to  answer  such 
pleading,  or  join  issue  thereon,  as  the  case  may  require. 

3.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall  pro- 
ceed to  hear  the  same  tried  by  a  jury  in  the  same  manner  as 
issues  joined  in  the  supreme  court. 

4.  Every  issue  of  fact  so  joined,  or  brought  upon  an  appeal, 
shall  be  tried  in  the  same  manner  as  in  actions  commenced  in  the 
supreme  court. 

5.  The  court  shall  have  the  same  power  over  its  own  determi- 
jiations,  and  the  verdict  of  the  jury,  and  shall  render  judgment 
thereon  in  the  same  manner  as  the  supreme  court,  in  actions  pend- 
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ing  therein ;  and  may  allow  either  party  to  amend  his  pleadings 
upon  sach  terms  as  shall  be  just,  in  cases  where  a  new  trial  may 
be  had,  as  in  this  chapter  provided ;  and  in  any  such  appeal  on 
which  a  new  trial  is  to  be  had,  either  party  may,  at  any  time  be- 
fore trial,  serve  upon  the  opposite  party  an  oflfer,  in  writing,  to 
allow  judgment  to  be  taken  against  him  for  the  sum  or  property, 
or  to  the  effect  in  such  offer  specified,  and  with  or  without  costs, 
as  said  offer  shall  specify.  If  the  party  receiving  such  offer  accept 
the  same,  and  give  notice  thereof  in  writing  within  ten  days,  he 
may  file  the  return  and  offer,  with  an  affidavit  of  service  of  notice 
of  acceptance  thereof,  and  the  clerk  shall  thereupon  enter  judg- 
ment according  to  said  offer.  And  if  the  party  making  such 
offer  shall  have  given  an  undertaking  upqn  the  appeal,  the  parties 
executing  such  undertaking  shall  be  liable  thereon  for  the  payment 
of  the  judgment  entered  by  virtue  of  said  offer.  If  the  notice  of 
acceptance  be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and 
cannot  be  given  in  evidence.  And  if  the  party  to  whom  such 
offer  is  made  fail  to  obtain  a  judgment  more  favorable  to  him 
than  that  specified  in  said  offer,  then  he  shall  not  recover  costs, 
but  must  pay  the  other  party's  costs  from  the  date  of  the  service 
of  the  offer. 

6.  Either  party  may  move  for  a  new  trial,  in  said  court,  on  a 
case  or  exception,  or  otherwise,  and  such  motion  may  be  made  be- 
fore or  after  judgment  has  been  entered ;  and  the  provisions  of 
this  act  in  relation  to  the  proceedings  on  receiving  the  verdict  of 
a  jury,  exceptions  to  the  decisions  of  the  court,  making  and 
settling  case  and  exceptions,  motions  for  new  trials,  and  making 
tip  the  judgment-roll  in  the  supreme  court,  are  hereby  made 
appUcable  to  all  appeals  brought  up  for  trial  as  in  this  chapter 
provided. 

a.  Exception  not  necessary. — In  a  justice's  court  no  exception  is 
necessary  to  secure  the  right  to  appeal,  objection  is  sufficient  {Meeeh  y.  Brauniy 
4  Abb.  19).  And  where  evidence  offered  on  a  trial  before  a  justice  is  objected 
to  and  excluded,  and  neither  the  gprounds  of  the  objection,  nor  the  object  of 
the  proof  is  stated,  and  the  court  on  appeal  can  see  that  a  good  objection 
niiffnt  have  been  taken,  it  will  presume  that  the  proper  objection  was  taken 
and  the  decision  below  made  upon  that  ground  (BeUows  v.  Saekett,  15  Barb,  96). 

b.  What  questions  are  reiieivable  on  appeal. — ^The  appellate 
court  will  review  only  the  defects  stated  in  the  notice  of  appeal  (see  ante,  in 
note  to  §  854),  and  is  restricted  to  the  issues  framed  in  the  court  below  (Boss 
T.  BamUUm,  3  Barb.  609) ;  and,  as  a  general  rule,  the  court,  upon  appeals  from 
inferior  courts,  disregards  all  objections  not  taken  at  the  trial  (Desmond  v. 
Biee,  1  Hilton,  631 ;  WiUard  v.  Bridge,  4  Barb.  361 ;  Atutin  v.  Burm,  16  id, 
843;  WesUnwk  v.  Douglas,  21  id.  602 ;  Bice  v.  HoUmbeek,  19  id.  664 ;  Smith 
T.  mU,  22  id.  656).    But  where  the  plaintiff,  without  giving  the  bond  re- 
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quired  by  the  reyised  statutes,  recovered  judgment  on  two  n^^tiable  nota 
which  had  been  lost,  and  no  objection  to  his  recovery  on  that  ground  wu 
made  at  the  trial, — held,  neverdieless,  that  the  giving  a  bond  was  a  piv- 
requidte  to  any  recovery,  and  the  return  not  showing  affibrmatively  that  a  bond 
was  given,  the  judgment  was  reversed  {id,)    And  the  common  pleas  will 
review  the  decision  of  a  justice  of  a  district  court,  denying  a  jmy  trial 
although  no  exception  to  the  decision  was  taken  {Meech  v.  Brown^  1  Hiltoo, 
207),  and  the  appellant  may  show  the  court  below  had  not  juriadictiom 
although  the  point  was  not  raised  below  (  WiOmt  v.  WheeUr,  28  Barb.  669). 
But  an  appellant  cannot  object  for  the  first  time,  on  appeal,  that  a  qneetioii 
put  to  a  witness  was  leading  (PoUach  v.  ffoag^  4  E.  D.  Smith,  478 ;  Pioarm  t. 
Jiske^  7  Abb.  419) ;  or,  that  when  the  alleged  liability  arose,  she  was  a 
feme  covert  (Caetree  v.  OaeeUe.  4  E.  D.  Smith,  425) ;  or,  that  there  was  no 
formal  proof  of  the  issuing  of  letters  of  administration  to  the  plaintiff  somg 
as  an  administrator  (Donohue  v.  Henry,  4  E.  B.  Smith,  162) ;  that  ootun 
evidence  was  incompetent  or  inadmissible  {BotMier  v.  Wemieki,  3  t<L  810: 
Banney  v.  (heynnej  8  id,  59) ;  that  there  was  a  misjoinder  of  parties  plaintiff 
(TibfntU  V.  Percy,  24  Barb.  39)  ;  or  a  nonjoinder  of  defendants  (AwjfafdoJ. 
BuU,  4  E.  D.  Smith,  884) ;  or,  that  after  the  jury  was  sworn,  the  justice  per 
mitted  some  of  them  to  withdraw  and  others  to  be  substituted  (CoohY.BUter, 
4  E.  D.  Smith,  258) ;  or,  to  the  competency  of  a  witness  {Ferm  v.  Timpm, 
id.  276).    And  generally,  a  party  cannot,  on  appeal,  insist  on  an  oljectioe 
which  might  have  been  ana  was  not  taken  in  the  court  below  {D^ffif  ^• 
Thompeon,  4  E.  D.  Smith,  178),  which,  if  taken  at  the  trial,  might  have  been 
obviated  bv  the  respondent  (jSunt  v.  Hobohen  Land  Co.  1  Hilton,  161 ;  Lt$i. 
Schmidt,  id.  587).    Thus,  the  appellant  cannot  insist  for  the  Jini  time,  on  aa 
appeal  from  judgment,  that  a  question  to  a  witness  was  improper  becaoae  he 
was  not  shoi^n  to  be  an  expert  (HunJt  v.  Hobohen  Land  Co.  1  Hilton,  161). 
Nor,  in  an  action  by  several  plaintiffs  as  partners,  for  goods  sold  and  defir- 
ered,  can  the  defendant  on  the  appeal  avail  himself  of  the  objection  that  the 
plaintiflb  omitted  to  prove  their  partnership  {Wkithcky.Bueno^  1  Hilton, 7)> 
On  the  appeal  the  appellant  cannot  olject  to  the  fonn  of  the  complaint  (S^ 
V.  Chite,  12  Barb.  466).    The  appellate  court  may  presume  a  party  has  waited 
any  defense,  he  may  waive,  where  the  point  is  not  taken  either  by  the  plead- 
ings or  at  the  trial  (GaePree  v.  GaveUe,  4  E.  D.  Smith,  425).     And  where  floefa 
point  is  not  specified  in  the  notice  of  appeal  {Duffy  v.  Thomptan,  0. 178). 
The  appellant  may  waive  the  defense  of  coverture  ( Caetree  y.  GateJie,  4  £.  1). 
Smith,  425),  or  that  plaintiff'  suing  as  administrator  has  not  proved  any  srast 
of  letters  to  him  {thnohue  v.  Henry,  4  E.  D.  Smith,  162) ;   or  that  plaintiff 
suing  as  assignee  has  not  proved  the  assi^ment  to  him  (Austin  v.  AffM, 
16  Barb.  643)  ;  that  an  instrument  was  admitted  without  calling  tJie  attestmg 
witness  {Banney^.  Ottinn,  8E.  D.  Smith,  59) ;  and  an  appellant,  by  notraiong 
the  question  by  his  pleading,  waives  an  objection  that  the  cause  of  action  is 
the  summons  and  complaint  vary  from  each  other  {Bandman  y.  ChuMe,  4  £.  D- 
Smith,  468 ;  Andrews  v.  Thorp,  1  id.  615 ;  Miln  v.  BueseOy  8  id.  808,  and  mU; 
OoasUng  v.  Broach,  1  Hilton,  49 ;  Broum  v.  Jones,  8  Abb.  80 ;  see,  however. 
ffwcet  V.  Tidtle,  14  N.  Y.  465) ;  that  defendant  was  improperly  sued  by  a  short 
summons  {IngersoU  v.  OiUies,  8  E.  D.  Smith,  119),  or  by  warrant  {Dempseff  T. 
Paiye,  4  id,  218) ;  that  there  is  a  variance  between  the  summons  served  and 
that  returned  (Awgardo  v.  Bull,  id.  884) ;  or  a  noi\)oinder  of  defendants  («L> 
or  a  mi^oinder  of  plaintifb  {id.;  Tibldtts  v.  Percy,  24  Barb.  89),   or  a  defect 
in  the  process  {Aldrieh  v.  Ketcham,  8  E.  D.  Smith,  577). 

a.  The  court  will  not  review,  on  appeal,  the  propriety  of  an  amendment 
granted^  on  the  appellant^s  motion  {wrsser  v.  Orossman,  4  E.  D.  Snuth,  448). 
A  decision  on  the  relative  credibility  of  two  opposing  witnesses  {MeL(ni^^ 
V.  Barnard,  2  E.  D.  Smith,  872 ;  Heim  v.  Wolf,  1  id.  72).  Or  on  the  compe- 
tency of  a  witness  to  testifiy  as  an  expert  (  Wiggins  v.  WaUaee,  19  Barb.  388). 
Or  a  question  on  the  form  of  the  complaint  in  the  court  below  (iV^T.  (Wt, 
12  Barb.  466 ;  see,  Cushinham\.  Phillips,  1  E.  D.  Smith,  416).     Or  a  decision 
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on  a  motion  to  dismiss  the  Bnmmons  for  variance  between  that  and  the  com- 
plaint {Brown  y.  Joneg,  8  Abb.  80). 

a.  The  decisions  of  the  marine  court  upon  questions  respecting  its  practice, 
and  not  affecting  the  merits  of  the  action,  are  not  the  subject  of  review  in  the 
common  pleas  {Bttnon  t.  Janes,  1  Hilton,  204).  Nor  are  matters  resting  in  the 
discretion  of  the  court  below  reviewable,  unless  they  affect  the  sul]itantial 
rights  of  the  parties,  although  returned  by  the  justice  as  part  of  the  proceed- 
ings in  the  cause  {MUehdl  v.  MenhU,  1  Hilton,  142). 

I.  The  refusal  of  a  justice  to  allow  an  amendment  of  a  pleading,  if  in  any 
case  a  ground  of  appeal,  can  only  be  so  when  no  injustice  would  result  from 
granting  the  application  {TaUeriM  v.  Hau,  1  Hilton,  56 ;  Waldheim  v.  JSiehelj 

1  Hilton,  45). 

e,  Rerersal  forivant  of  eiidenee  to  support Jadflnment«~>The 
appellate  court  will  order  a  reversed  where  there  is  no  evidence  to  support  the 
inogment  whether  defendant  appeared  on  the  trial  or  not,  in  actions  in  which 
the  plaintiff  has  to  nrove  his  case  (Moore  v.  IfMe,  58  Barb.  425 ;  KasBon  v. 
MUUy  8  How.  877 ;  Varter  v.  DaUimare,  2  Sand.  222 ;  AHwrtus  v.  McCready, 

2  £.  D.  Smith,  40 ;  WUey  v.  Slater,  22  Barb.  506 ;  CaUigan  v.  Hhf,  18  How. 
M ;  12  kf.  496 ;  Jones  v.  Pridham,  8  £.  D.  Smith,  155  ;  Fox  v.  Decker,  id.  150; 
^  V.  (PLeary,  2  id.  855 ;  Hunt  v.  Wettervett,  4  i(2.  225 ;  Sterp  v.  Bdi^U,  id. 
4(M).  But  where  the  defendant  does  not  appear  in  the  court  below,  the  court 
will  not  be  astute  to  discover  defects  in  evidence,  where  it  appears  no  injust- 
ice has  been  done  {Mayor  of  N.  T.  v.  Hyatt,  8  E.  D.  Smith,  156). 

d.  Reversal  for  admitting  iUegal  te§timony. — ^The  court  will 
reverse  a  jud^ent  for  the  cause  that  illegal  testimony  influencing  the  decision 
has  been  admitted,  except  in  a  verv  clear  case  that  no  injustice  has  been  occa- 
ooned  {Main  v.  Eagle,  1  E.  D.  Smith,  619).  Where  evidence,  erroneously  ad- 
mitted, tends  directly  to  establish  the  plainti£f 's  case,  although  the  issue  might 
have  been  determined  in  the  same  way  upon  the  other  testimony,  the  error  is 
not  a  teeknioal  one,  but  affects  the  merits,  and  cannot  be  disregarded  in  review- 
ing the  judgment  {Hahn  v.  Van  Doren,  1  E.  D.  Smith,  411).  But  for  admit- 
ting, or  rejecting,  testimony  which  the  court  can  see  could  not  affect  the 
reault,  the  court  will  not  reverse  {Harper  v.  Leal,  10  How.  276 ;  Persee  v.  Cole, 
1  CaL  R.  869) ;  nor  will  it  reverse  where  the  return  shows  a  special  finding  of 
ftct  upon  sufficient  evidence,  exclusive  of  testimony  objected  to  and  improp- 
erly received  {Martin  v.  Garrett,  4  £.  D.  Smith,  846).  Although,  on  appeal, 
the  court  may  be  of  opinion  that  evidence  which  has  been  improperly  re- 
jected in  the  court  below  would  not  have  chan^d  the  verdict  of  tne  jury,  yet, 
if  it  might  have  influenced  their  minds  in  considering  the  facts,  and  was  com- 
petent, the  conrt  is  not  at  liberty  to  overlook  the  erroneous  rejecHon,  and 
affirm  the  judgment  {MeAUiiter  v.  Sexton,  4  E.  D.  Smith,  41).  And  where 
improper  testimony  is  received  in  the  court  below,  which  not  only  may  have 
influenced  the  judgment,  but  which  the  return  in  terms  states  was  taken  into 
consideration  in  finding  the  facts,  the  appellate  court  cannot  disregard  the 
error,  although  there  appears  to  be  evidence  in  the  cause  whidi  would  have 
been  sufllcient  to  sustam  the  same  finding,  had  the  illegal  testimony  been  re- 
jected (Belden  v.  Nioolay,  4  E.  D.  Smith,  14). 

e.  HeTerMil  in  o&er  cases* — ^A  judgment  will  be  reversed  for  an 
error  in  excluding  proper  and  material  evidence  {Baynumd  v.  Richardson,  4  E. 
B.  Smith,  171)  ;  or  where  the  damages  are  obviously  excessive  {Althouse  v. 
-Bice,  id.  847) ;  or  for  improperly  nonsuiting  a  plaintiff  (G^ory  v.  Trainer,  4 
£.D.  Smithy  58 ;  see,  however,  Haidenbeek  v.  OiRies,  7  Abb.  421) ;  or  for  not 
nonsuiting  a  plaintifT  suing  by  a  short  summons,  without  ^ving  security 
{AUen  V.  Stone,  9  Barb.  60) ;  or  for  the  justice  omitting  to  wait  an  hour  after 
the  time  when  the  summons  was  returnable,  before  proceeding  in  the  cause 
(uL;  see  Beach  Y.MeCann,  1  Hilton,  256);  or  when  the  judgment  is  against 
the  dear  weight  of  evidence  {Heim  v.  Wolf,  1  E.  D.  Smith,  72 ;  Searlee  v. 
Cronk,  88  How.  820).  And,  where  the  testimony  is  direct,  unequivocal,  and 
oouflostent,  and  the  witnesses  stand  unimpeached  and  uncontradicted,  the 
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court  below  cannot  unreasonably  discredit  them ;  and  if  it  does,  the  judgment 
will  be  reyersed  for  that  cause  (Jacks  y.  Darrin,  3  £.  D.  Smith,  558;  BSut  t. 
Bonesteel,  2  Hilton,  897) ;  or  the  judgment  will  be  treated  as  founded  on  some 
erroneous  view  of  the  law  applicable  to  it,  and  reversed  on  that  ground 
(GokUmith  y.  Obermeier,  3E.  D.  Smith,  121). 

a.  When  tbe  Jadfnment  urill  not  be  reverted* — ^A  judgmmt 
will  not  be  disturbed  on  the  ground  of  the  reception  of  inunaterial  testimony, 
where  the  ground  of  the  alleged  immateriality  is  that  the  fact  intended  to  be 
proyed  thereby  is  already  sufficiently  established  by  other  eyidenoe  {CfaMS. 
nardman^  4  £.  D.  Smith,  448) ;  nor  for  permitting  an  improper  answer  to  be 
giyen  by  a  witness,  there  being  enough  to  sustain  the  judgment  without  sodi 
answer  {Btuk  v.  Waterbury,  13  Barb.  116) ;  nor  on  tbe  ground  that  it  should  be 
more  fayorable  than  it  is  to  the  party  who  has  not  appealed  (Rchim  y.  Coimai^ 
4  E.  D.  Smith,  316  ;  QUmner  y.  Wheatan,  2  id.  352) ;  nor  for  a  yariancc  be- 
tween the  pleading  and  proof  where  no  iniustice  has  been  done  {Brigp"^. 
EtanSy  1  id.  196);  nor  for  disregarding  testimony;  for  it  is  competent  for  a 
justice  to  entirely  disregard  the  testimony  of  a  witness,  if  his  manner  of  tes- 
tifyimr,  and  other  circumstances  deyeloped  in  the  case,  render  him,  in  the  o^ 
ion  of  the  court  below,  unworthy  of  bcdief  {Donahue  y.  Henry,  4  E.  D.  Smith, 
162) ;  nor  where  there  is  a  conflict  of  testimony,  except  in  cases  of  erident 
mistake,  prejudice,  passion,  or  partiality  {DempMy  y.  Paige,  4  E.  D.  Smith. 
218 ;  Pearson  y.  Fiske,  7  Abb.  419 ;  Oaloupeau  y.  Ketehum,  8  E.  D.  Smith,  175; 
WOson  y.  Cool,  id.  252;  Boston  y.  Smith,  I  id.  319;  Kasson  y.  MiUs,  8  How. 
367;  Carter  y.  DaUimore,  2  Sand.  222;  BenneU  y.  8cuU,  18  Barb.  847;  Jfts- 
deUy.  French,  2  Hilton,  178 ;  Pearson  y.  Fishe,  id.  146 ;  Justison  y.  Crwfurd, 
25  How.  465) ;  although  the  appellate  court  may  consider  that  a  different 
finding  would  haye  been  warranted  {Poaoni  y.  Henderson,  2  E.  D.  Smith,  146; 
Blghw  y.  Sandert,  22  Barb.  147 ;  Wiley  y.  Slater,  id.  506) ;  nor  for  admittiB^ 
irreleyant  testimony  (Spencer  y.  Saratoga  B.  B.  Co,  12  Barb.  882 ;  Harper  r. 
Leal,  10  How.  276 ;  Persee  y.  Cole,  1  Cal.  R.  869).  Nor,  is  it  ground  for  revenal 
that  there  is  an  error  to  the  prejudice  of  a  party  who  has  not  appealed  (B^ 
Uns  y.  Codman,  4  E.  D.  Smith,  316 ;  Qlassner  y.  Wheaton,  2  »(2.  352 ;  Oner  v. 
Grossman,  4  id.  443) ;  or  that  additional  eyidence  was  admitted  aft<^  the  par- 
ties had  once  rested,  but  before  the  case  had  heenflnally  submitted,  and  wmk 
the  parties  and  their  witnesses  were  all  present  (Harpel  y.  Curtis,  1 E.  B.  Smith, 
78;  Lambert  Y.  SeeHy,  2  Hilton,  429);  or  that  the  justice  refused  to  allow  id- 
ditional  eyidence  to  be  giyen  after  a  motion  for  a  nonsuit  (Beedy,  Barber,  t 
Code  Rep.  160) ;  or  refused  a  motion  to  adjourn  (Irroy  y.  Nathan,  4  £.  D. 
Smith,  68).  And  the  mere  fact  that  it  was  proyed  that  a  former  trial  had 
been  had  between  the  same  parties,  when  the  return  does  not  show  how  sodi 
trial  terminated,  will  not  warrant  the  reyersal  of  a  lud^ent  for  a  plaintiff 
upon  an  issue,  on  a  plea  of  *'*'  former  judgment  '*  (Morrill  y.  Whiteheai,  id^ 
239J. 

0,  A  judgment  will  not  be  reyersed  because  of  the  admission  of  immateriil 
eyidence  at  t^e  trial,  when  it  can  be  seen  that  no  harm  resulted  from  the  admifr 
sion  (Moore  y.  SomerindyJke,  1  Hilton,  199)  ;  nor  for  a  defect  in  the  complaint 
although  such  as  would  haye  been  good  ground  of  demurrer,  when  such  d^ 
fects  were  supplied  by  the  eyidence,  and  no  harm  has  been  occasioned  by  snch 
defect  (Mayor  of  N.  Y.  y.  Green^  1  Hilton,  898) ;  nor  where  the  cause  was  tried 
upon  the  assumption  of  the  existence  of  a  fact  which  was  not  proyen,  but 
wnich  was  incumbent  on  the  plaintiff  to  haye  shown,  and  might  hare  been 
established,  if  objection  had  been  taken  at  the  trial  (Lee  y.  Schmidt,  1  Hilton. 
587) ;  nor  for  defect  of  proof,  when,  if  objection  had  been  taken  at  the  trial, 
it  could  or  might  haye  been  obyiated  (id. ;  see  Paige  y.  Faxackery,  86  Barb. 
392). 

e.  The  cotirt  will  not,  on  appeal^  interfere  with  the  finding  of  a  jorticf, 
unless  for  such  an  obyious  disregard  of  the  weight  of  eyidence,  as  to  oeate  a 
conyiction  that  it  must  haye  proceeded  from  passion,  prejudice,  conraption,  or 
palpable  mistake  (Traey  y.  Hartman,  1  Hilton,  350).    Where  the  justics  re- 


§  366.]  TO  A  COUNTY  COURT.  57d 

turned  that  the  testimony  of  two  of  the  defendant's  witnesses  was  ^ren  in  a 
manner  to  deprive  it  of  any  weight,  the  appellate  court  refused  to  disturb  the 
jndgment,  although,  from  the  testimony  returned,  it  probably  would  have 
come  to  adiffsrent  conclusion  as  to  the  facts,  from  that  arrived  at  by  the  jus- 
tice (id.)  The  court  refused  to  reverse  a  judgment  in  an  action  for  damages, 
lostained  by  a  nuisance,  on  the  ground  that  the  damages  were  excessive  (Crop- 
tey  V.  Murjphy,  1  Hilton,  126). 

a.  The  judgment  of  a  district  court  will  not  be  reversed  on  the  ground  that 
the  court  below  allowed  an  amendment  of  the  complaint,  from  breach  of  con- 
tract to  tort  {Doughty  v.  CThwwr,  9  Abb.  411). 

I.  When  Uie  Judgment  nill  be  reversed. — Where,  afb^r  a  mo- 
tion for  a  nonsuit,  the  defendant  supplies  the  omission  of  proof,  only  in  part, 
the  judgment  will  be  reveraed  {Lambert  v.  Seely^  17  How.  482). 

e.  The  failure  of  a  justice  of  a  district  court  to  give  judgment  within  four 
[now  eight]  days  after  the  cause  is  submitted  to  him,  deprives  him  of  jurisdic- 
tion, and  renders  the  judgment  a  nullity  {Wlaemcm  v.  Panama  R,  B.  Co.  1 
Hilton,  300).  Whether  the  conseht  of  the  parties  to  the  cause  extending  the 
time  forgiving  judgment  relieves  the  difficulty,  query  ?  (id,) 

d  A  judgment  of  the  marine  court  will  be  reversed  when  the  action  has 
been  conmienced  by  a  short  summons,  and  there  is  no  proof  returned  to  the 
common  pleas  of  the  defendant's  nonresidence  (Davidson  v.  Ruthmore^  1  Hil- 
ton, 128). 

e.  Where,  after  the  justice  had  disposed  of  the  business  before  him,  and  a 
defendant  who  was  in  attendance  asked  him  for  the  cause  in  which  he  had  been 
summoned,  and  was  informed  by  the  justice  that  he  had  no  such  cause,  and 
the  defendant  thereupon  left  the  court, — ^held  that  the  plaintiff  could  not 
afterwards  proceed  in  the  cause  in  the  defendant's  absence  (Murling  v.  Ghote, 
1  miton,  116). 

/.  A  judgment  was  reversed  because  it  was  rendered  whUe  counsel  was 
summing  up  and  before  he  had  concluded  {Prentice  v.  Sprague,  1  Hilton,  428). 

g.  When  tlie  eourt  ean  only  affirm  tbe  Judgment,— Where 
the  grounds  of  an  appeal,  prosecuted  by  one  party,  are  insufficient,  the  appel- 
late court,  unless  the  other  party  has  also  appealed,  can  only  affirm  the  judg- 
ment, althouffh  the  case  would  have  justified  a  recovery  for  a  larger  amount 
than  is  awarded  in  the  judgment  {Glassner  v.  Wheaton,  2  E.  D.  Smith,  352). 
Thiu,  where  the  plaintm  had  judgment  for  $80,  from  which  judgment  the 
defendant  alone  appealed,  the  appellate  court  thought  the  judgment  should 
haye  been  for  $70  instead  of  $80 ;  but  as  the  plaintiff  had  not  appealed,  it 
was  held  that  the  appellate  could  do  no  more  than  affirm  the  judgment.  And 
see  Benian  v.  OlmOead,  (4  id.  279). 

A.  nistakes  ean  only  be  eorreeled  by  a  reversal  of  the 
JadfHtent* — ^Where  a  justice,  by  mistake,  entered  judgment  for  $13  instead 
of  $96,  and  the  defendant  would  not  consent  to  have  it  amended,  the  plaintiff 
appealed.  It  was  held  that  the  appellate  court  could  not  correct  the  error ; 
they  had  power  only  to  reverse  the  judgment  (Hardy  v.  Sedye^  8  Abb.  103 ; 

1  Hilton,  90 ;  and  see  Bunker  v.  LaUon^  1  E.  D.  Smith,  410  ;  Edwards  v.  DreWy 

2  it/.  56;  emtra,  Fieldi  v.  Mole,  15  Abb.  7 ;  Lmis  v.  Fox,  11  Abb.  184,  281  ; 
19  How.  561 ;  20  How.  90).  Where  both  parties  appear,  and  a  trial  is  had, 
the  court  cannot  reverse,  except  for  error  (Skyry  v.  Buhop^  4  E.  D.  Smith,  423). 
Where  the  judgment  appeared  to  be  plaixily  erroneous,  being  in  form  a^inst 
two  defendants,  when  the  return  showed  that  the  plaintiff  at  the  trial  discon- 
tinaed  as  to  one  of  them,  the  court  doubting  its  power  to  correct  the  error, 
reyerBed  the  judgment  (Fanning  v.  Lent,  8  td.  206).  If  the  appellate  court 
think  the  jud^ent  is  for  the  right  party,  but  for  too  large  an  amount,  semble, 
it  cannot  reduce  the  amount  (Kawm  v.  MUU,  8  How.  877).  But  where  the 
evidence  wholly  fails  to  support  a  judgment  for  the  damages  awarded,  but 
would  sustain  a  judgment  for  a  less  amount,  the  court  on  appeal  may  suffer 
the  plaintiff  to  retain  the  judgment  for  such  sum  as  appears  just,  and  may 
reverse  as  to  the  excess,  if  the  plaintiff  so  elect  (La  MotU  v.  Archer,  4  £.  D. 
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Smith,  46).  Where  a  judgment  of  one  of  the  lower  coortB  ib  rerened  on  ajp- 
peal,  the  court  has  the  power  to  go  farther  than  a  mere  rerersal,  and  giTe  the 
judgment  which  should  haye  b^n  awarded  below  {Fnuer  y.  ChM^  4  E.  D. 
Snutb,  248 ;  BroumeU  v.  Winnie,  29  N.  Y.  400). 

a,  IVemr  trial. — ^Ponrer  of  the  court  to  order,  ^wtaere  deft»4- 
ant  appeared. — The  New  York  common  pleas  has  not  a  general  discre- 
tionary power  to  order  a  new  trial  upon  append  firom  one  of  the  lower  conrtB, 
merely  because  it  seems  that  the  ends  of  justice  would  be  thereby  promoted 
(Story  T.  Biakopy  4  E.  D.  Smith,  428) ;  nor  for  newly-discoyered  eTidence 
(SchitarU  y.  Bmdall,  2  E.  D.  SmitJi,  128) ;  nor  because  the  defendant  n^ect- 
ed  to  produce  eyidence.  but  did  not  at  the  trial  think  it  necessary  {Bvxier  t. 
LaUan,  1  E.  D.  Smith,  410 ;  Edwards  y.  Ihew,  2  id.  55). 

h.  The  giyine  a  new  trial,  where  the  claim,  by  either  party,  exceeds  &tj 
dollars,  means  a  oonaJkU  claim,  and  not  a  claim  set  up  merely  to  secure  a  new 
trial  (B^ughton  y.  Kenyan,  88  How.  107 ;  and  see  l^ei>em  y.  Benton,  89  How. 
18).  Orders  granting  a  new  trial  not  appealable  {Wavd  y.  TTiZn,  24  K.  Y. 
686). 

6.  IVemr  trial. — Poorer  of  the  court  to  order,  ^where  defend- 
ant did  not  appear^  and  manifest  liOnstlce  has  been  done.— 
This  proyision  only  applies  to  cases  where  the  defendant  does  not  appear  <» 
the  trial  {Banker  y.  iMtean,  1  E.  D.  Smith,  410;  Edwards  y.  Drew,  2  id,  55; 
Bawson  y.  Orow,  4  id,  18;  Hunt  y.  Westervelt,  id.  225),  on  the  return  ia^ 
(Wilde  y.  N.  Y.  d  Harlem  B.  R  Co.  1  Hilton,  47;  WiUiams  y.  McA^,  $£. 
D.  Smith,  120 ;  but  see  Bet^  y.  Roberts,  id.  104 ;  Armstrong  y.  Craig,  18  Barb. 
887;  Mixy.  WhUe,  1  id.  614  j  see  Tanner  y.  Marsh,  53  Barb.  488). 

d.  The  defendant,  to  entitle  himself  to  relief,  must  not  only  satisfactonly 
excuse  his  default,  but  he  must  go  further.  He  must  show  that  manifest  m- 
justice  has  been  done.  A  bare  affidayit  of  merits  is  not  sufficient  Fads 
must  be  stated,  and  not  conclusions,  to  enable  the  court  to  see  that  such  injost- 
ice  exists  (Armstrong  y.  Craig.  18  Biurb.  887 ;  Fowler  y.  Colyer,  2  £.  D.  Smitfaf 
125).  And  the  appellant's  (defendant's)  affidayit  merely  will  not  be  suffideit, 
when  contradicted  by  the  affidayit  of  the  plaintiff,  and  of  a  witness  wbo 
proyed  the  claim  on  the  trial  (GhtU^rger  y.  Earned,  2  E.  D.  Smith,  128). 
Where  a  party  seeks  to  procure  a  new  trial  under  such  circumstances,  Ik 
should  furnish,  in  addition  to  his  own  affidayit,  the  testimony  of  a  witnea  to 
establish  his  defense  (id. ;  and  see  Van  Wyeh  y.  KeUy,  id.  note  K;  Cktrdner  t. 
Wight,  8  i(2.  884 ;  BUhman  y.  Boiger,  4  id.  286 ;  I^ent  y.  Jones,  id.  52;  dampy. 
Stewart,  2  id.  88). 

e.  The  fact  that  the  defendant  mistooir  the  return-day  of  the  summons  may 
form  sufficient  gn)und  for  directing  a  new  trial  (Gottsberger  y.  Hamed,  2  &  D. 
Smith,  128 ;  Oirrdner  y.  Wight,  3  »£.  384).  But  the  mere  fact  that  the  defend- 
ant "  forgot  the  time  of  trial,'^  unaccompanied  by  any  circumstsnoes  exphdn- 
ing  or  excusing  his  forgetfulness,  is  not  satisfactorily  excusing  his  de&ult  (uf.; 
'BaU  y.  Mander,  19  How.  468 ;  Bed>e  y.  Boberts,  3  E.  D.  Smith,  104).  De&olt, 
satisfactorily  excused  by  reason  of  the  '^  mistake,'*  or  ^'  neglect  -*  of  the  attor- 
ney or  agent  (Seymour  y.  Blmer,  4  E.  D.  Smith,  199 ;  1  Abb.  412 ;  Ctfwp  t. 
Stewart,  2  E.  D.  Smith,  88).  Default,  not ''  satisfactorily  excused ''  (Trans  t. 
Baesett,  8  E.  D.  Smith,  171;  Bissel  y.  Dean,  id.  172;  Fowler  y.  Colyer,  %  id. 
125;  MuCheamy.  Hyde,  8  ia.  177;  Forstery.  Capewell,  1  Hilton,  47;  Jfofw 
of  If.  T.  y.  Chreen^  id.  898) ;  "  manifest  injustice  "  not  shown  (Travis  y.  Baidi 
3  E.  D.  Smith,  177 ;  Haughey  y.  Wilson,  1  Hilton,  260). 

/.  Appeal  upon  error  In  fhet. — On  an^  appeal  founded  on  error  in 
fact,  the  appellant  should  serye,  before  or  with  the  notice  of  the  aignment  of 
the  appeal,  the  affidayits  of  the  facts  relied  on  as  constituting  the  error 
(Hurd  y.  Beeman,  8  How.  254 ;  approyed,  Cooh  y.  Swift,  10  How.  215). 
Where  there  are  conflicting  affidayits  as  to  an  alleged  error  in  fact,  the 
return  of  the  justice  will  in  certain  cases  govern  (KeUy  y.  Brower,  1  Hilton, 
514). 

g.  The  words  errors  of  fact,  as  used  in  this  section,  haye  no  reference  to 
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an  eiToneous  finding  of  the  court  or  lary  upon  the  evidence,  but  they  refer 
to  thofle  errors  of  &ct  not  appearing  nrom  the  record  or  evidence,  such  as  the 
infancy,  coverture,  &c,  of  some  of  the  parties  who  have  not  properly  appeared 
(Kamn  v.  MUIb,  8  How.  877 ;  Bigtimo  v.  Sanderty  22  Barb.  147 ;  and  see 
AdtU  V.  WiUon,  7  How.  64 ;  Hurd  v.  BeemaUy  8  id,  256^.  On  such  appeals 
affidayits  are  necessarily  received  to  *^  show  the  commission  of  the  error  in 
&ct,  not  affecting  the  merits  and  not  within  the  knowledge  of  the  justice  " 
{Beebe  v.  BoherU,  8  E.  D.  Smith,  195). 

0.  Where  a  summons  was,  during  the  absence  of  the  defendant  from  home, 
served  upon  his  son,  and  returned  by  the  constable  personally  served,  and 
the  justice,  without  any  appearance  by  the  defendant,  rendered  judgment  for 
the  plaintiff, — ^held  that  the  judgment  might  be  reversed  on  appeal,  on  the 
error  as  to  the  service  being  clearly  shown  to  the  appellate  court  (JPHtch  v. 
DaUtiy  15  Barb.  47;  see,  however,  OarroU  v.  Gadin,  2  E.  D.  Smith,  876 ; 
Tanner  v.  Marah,  86  How.  140 ;  58  Barb.  488).  Where  a  nonresident  was 
soed  by  a  lon^  summons,  on  the  return-day  he  appeared  before  the  justice 
and  stated  he  did  not  appear  in  the  action,  but  attended  only  to  inform  the 
court  he  was  a  nonresident;  he  did  nothing  more,  and  left  the  court.  The 
plaintiff  took  judgment  On  the  appeal  to  the  county  court,  defendant 
offered  affidavits  to  show  his  nonresidency ;  that  court  rejected  them,  and 
affirmed  the  judgment  On  appeal,  the  supreme  court  held  that  the  affidavits 
should  have  been  received,  and  reversed  the  judgment  of  the  county  court 
and  of  the  justice  (WiUins  v.  Wheder,  8  Abb.  116 ;  17  How.  98). 

h,  Argument  of  appeal, — ^Appeals  to  the  New  York  common  pleas 
are  heard  orally,  at  the  general  term  appointed  for  the  submission  thereof. 
The  court  requires  both  parties  to  be  ready  when  the  appeal  is  called.  En- 
gagement of  counsel  elsewhere  is  not  a  sumcient  grouna  for  a  postponement 
{fijfm  V.  Jmninffty  12  Abb.  88 ;  32  How.  421).  The  parties  will  be  confined 
on  tiie  aigument  to  a  brief  statement  of  the  facts  and  points  involved  and 
authorities  reUed  on,  unless  the  court  shall  otherwise  direct  (Rule  Oct  1857). 
The  return  must  be  submitted  (Smith  v.  Van  Brunt,  2  E.  D.  Smith,  178),  and 
Stable  points  should  be  furnished  by  counsel  on  the  submission  of  an  ap- 
peal {De  Affreda  v.  FaulJberg,  8  E.  D.  Smith,  178 ;  Suydam  v.  MmsaUy  2  id, 
198). 

e.  Jodgment  of  alllniianee* — On  affirmance  of  a  judgment,  judg- 
ment is  to  be  entered  of  affirmance  and  for  the  costs  of  the  appeal,  nothing 
more.  These  costs  may  be  collected  by  execution  (Onderdonk  v.  ShnmonSy  2 
Hilton,  504). 

d,  OpeniniT  Jadgment  of  afflnnanee  by  delimit* — On  an  applica- 
tion to  open  a  judgment  of  affirmi^ce  taken  by  default,  the  court  requires  the 
appellant  to  show  a  meritorious  ground  of  appeal,  and  this  ascertained  by  the 
statement  of  the  case  without  argument,  or  by  inspection  of  the  return  (Tryon 
T.  Jenningg,  12  Abb.  88 ;  22  How.  421). 

«.  Reversal  In  part. — The  appellate  court  may  reverse  a  justice's 
judgment  as  to  one  defendant  and  amrm  it  as  to  another  {Fields  v.  Jf<mZ,  15 
Ahb.  6). 

/.  Conditions  on  reversal. — The  appellate  court  cannot  engraft  on 
a  jadgment  of  reversal  any  provision  for  preserving  the  testimony  of  a  wit- 
ness taken  on  the  trial,  although  such  witness  has  left  the  State,  and  his  testi- 
mony cannot  be  procured  on  a  new  trial  (Norris  v.  BUdldeyy  3  Abb.  107  ;  1 
Hilton,  90). 

^  g'  BfCeet  of  reversal. — Where  a  judgment  for  the  plaintiff  is  reversed 
without  an  award  of  judgment  for  the  de^ndant  upon  the  merits,  such  re- 
venal  is  not  conclusive  of  the  rights  of  the  parties  {Ellert  v.  KeUy,  4  E.  D. 
Smith,  12 ;  10  How.  892).  A  judgment  reversed  on  technical  grounds  is  not 
a  bar  to  a  subsequent  action  {Ow&rdonk  v.  BanLett,  8  Hill,  823),  nor  is  a  judg- 
ment in  a  case  in  which  the  justice  had  no  jurisdiction  (Blin  v.  Campbell^  14 
Johns.  432 ;  KLntz  v.  McNealy  1  Denio,  486).  After  reversal  of  a  judgment  of 
nonsuit,  plaintiff  ^s  course  is  to  proceed  de  now  (Anon,  9  Wend.  508). 

K  Amending  Judgment. — ^The  New  York  court  of  common  pleas 
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has  power  to  allow  an  amendment  of  the  entry  of  judgment  of  affiimance, 
ordered  on  appeal  from  the  inferior  courts,  where  erroneoual^r  entered  through 
mistake;  and  the  power  will  be  exercised  when  no  injustice  is  caused  thereby 
{Baglsy  y.  Brown^  3  E.  D.  Smith,  66 ;  and  see  Field*  y.  Moul^  15  Abb.  7). 

a,  Rehearlni^  of  appeal. — A  rehearing  of  appeal  will  not  be  mjA- 
ed,  where  no  adyantage  could  result  from  it,  and  where  the  court  is  sa&fied 
that  a  rehearing  would  lead  to  the  same  result  as  had  been  already  amyed  at 
{Teae  y.  Chrygtie,  2  Abb.  259 ;  2  Hilton,  185). 

§  S67«    (Am'd  1862,  1865,  1869.)    Jvdgment-TcS,. 

To  every  judgment  npon  appeal  there  Bhall  be  aoDexed  the 
return  upon  which  it  was  heard,  or  a  certified  copj  thereof,  the 
notice  of  appeal,  with  any  offer,  verdict,  decision  of  the  court, 
exceptions,  case,  and  all  orders  and  papers  in  any  way  involying 
the  merits  and  necessarily  affecting  tibe  judgment,  which  shall  be 
filed  with  the  clerk  of  the  court,  and  shall  constitute  the  jadg- 
ment-roll. 

§  S68.    (Am'd  1849.)    Aword  of  casts. 

If  the  judgment  be  affirmed,  costs  shall  be  awarded  to  the 
respondent.  If  it  be  reversed,  costs  shall  bo  awarded  to  the  ap- 
pellant. If  it  be  affirmed  in  part,  the  costs,  or  such  part  as  to 
the  court  shall  seem  just,  may  be  awarded  to  either  party. 

I.  Costs  on  partial  affirmance. — Where  a  judgment  was  affinned 
in  part  and  reyersed  in  part,  the  respondent  was  allowed  his  costs  in  the 
court  below,  but  was  required  to  pay  the  costs  of  the  appeal  {CoU  y.  SvsaiMSlffh^ 

I  Cal.  R.  51). 

c.  l¥taen  the  court  must  airard  costs* — ^In  affirming  a  judg- 
ment, the  appellate  court  is  compeUed  by  statute  to  award  co^  to  the 
respondent,  and  has  no  power  to  relieye  from  the  payment  of  thoae  ooeis 
(Lague  y.  CHMek,  1  E.  D.  Smith,  898) ;  and  on  reyersin^  a  judgment  the  oout 
has  no  discretion  as  to  costs.  The  reyersai  must  be  with  costs  {Hahn  y.  For 
JDoren,  id.  All;  Main  y.  Eagle,  ib.  621 ;  Cluynn  y.  ChurchiU,  12  How. 367; 
Snyder  y.  Ghodrich,  2  E.  D.  Smith,  85 ;  see  now,  howeyer,  §  871,  jxmQ. 

d.  Costs  of  court  bclow^* — Where  a  judgment  for  plaintiff  is  le- 
yersed,  without  an  award  of  judgment  for  the  defendant,  the  defendant's  cost 
in  the  court  below  cannot  be  allowed  ta  him  and  included  in  the  judgment  of 
reyersai  {EHert  y.  Kelly,  4  E.  D.  Smith,  12).  Whether  such  costs  ahoold  be 
allowed  to  the  appellant,  where  the  appellate  court  not  only  reyerses  tbe 
jud^ent  below,  out  also  orders  judgment  final  for  the  appellant  upon  ^ 
merits,  query?  (id.;  see  L&wis  y.  Fbx,  19  How.  561,  281 ;  20  How.  96,  nfiU; 

II  Abb.  184). 

e.  A  respondent  who  succeeds  on  an  appeal  is  entitled  to  the  jndgmeat  of 
the  appellate  court  in  affirmance  of  his  judgment.  Whether  the  whole  jadg- 
ment,  with  the  costs  of  appeal,  can  be  collected  by  execution  issued  oat  of 
the  appellate  court,  when  tne  transcript  of  the  original  judgment  has  not  beeo 
filed  with  the  county  clerk,  query  ?  It  seems  that  the  respondent,  on  aflSnn- 
ance,  is  not  required  to  issue  execution  out  of  this  court  to  collect  the  amoont 
of  the  original  judgment,  and  that  there  is  no  difierence  between  the  marine 
and  justices'  courts  and  any  other,  in  respect  to  the  efiect  of  an  appeal  upon  tbe 

Eower  of  the  court  below,  to  enforce  its  own  judgment  (l^ith  y.  Alien,  2  E. 
L  Smith,  259 ;  see  Onderdonk  y.  Emmons,  2  Hilton,  504). 

f.  Payment  of  Judgment  pending   tbe  appeal, — Pending  an 


§§  369-371.]  TO  A  COUNTY  COURT.  583 

appeal  from  a  judgment  obtained  in  a  justice^s  court  in  favor  of  the  plaintiff, 
toe  defendant  paid  the  judgment  without  costs  of  appeal,  to  a  son  of  the 
plaintiff,  who  was  not  shown  to  have  had  any  authority  to  receive  the  pay- 
ment The  judgment  was  afterward  affirmed  by  default,  the  defendant  not 
appearing ;  and  the  plaintiff  issued  execution  directing  a  levy  simply  for  the 
€06t  of  appeal, — ^hela  regular  and  proper.  If  a  party  who  has  appealed  from 
a  judgment  relies  upon  a  payment  thereof  as  a  reason  for  a  stay  of  proceed- 
ings, be  should  appear  and  apply  for  an  order  accordingly,  before  judgment 
of  affirmance  is  entered  (Adams  v.  Kearney,  2  E.  D.  Smith,  42 ;  see  Ohampion 
T.  Plymouth  Cong.  8oe.  42  Barb.  441). 

§  369.  (Am'd  1849, 1867.)    Restitution. 

If  the  judgment  below,  or  any  part  thereof,  be  paid  or  col- 
lected, and  the  judgment  be  afterward  reversed,  the  appeUate 
court  shall  order  the  amount  paid  or  collected  to  be  restored  with 
interest  from  the  time  of  such  payment  or  collection.  The  order 
may  be  obtained  on  proof  of  the  facts  made  at  or  after  the  hear- 
ing, upon  a  previous  notice  of  six  days ;  and  if  the  order  shall  be 
made  before  the  judgment  is  entered,  the  amount  may  be  included 
in  the  judgment. 

a.  When  restitation  nill  be  ordered* — Where,  npon  a  reversal, 
it  appears  by  a  transcript  from  the  docket,  that  the  judgment  has  been  satis- 
fied, restitution  will  be  ordered  (Hunt  v.  Westenelt,  4  £.  D.  Smith,  225). 

h.  Where  a  judgment  of  the  court  below  has  been  paid  before  writ 
of  error  brought,  but  not  satisfied  of  record,  on  reversal  thereof  the  plaint- 
iff in  error  cannot  enter  a  suggestion  and  award  of  restitution  of  pay- 
ment in  his  record  of  reversal,  without  leave  of  the  court.  It  is  otherwise 
where  the  judgment  below  is  satisfied  of  record.  There  the  evidence  of  pay- 
ment comes  up  with  the  record,  and  restitution  is  a  matter  of  course  (Sheri- 
dan  V.  Manny  5  How.  201). 

c  The  proper  course,  where  a  party  appealing  is  entitled  to  a  restoration, 
is  a  motion  in  the  appellate  court  for  restoration ;  and  on  that  motion  being 
granted,  it  becomes  a  part  of  the  judgment  in  the  appellate  court,  and  the 
amount  can  be  collected  by  execution  with  the  costs  (Kennedy  v.  &Bnen,  3 
B.  D.  Smith,  41). 

See  ante,  p.  860,  a. 

§  370.     Setting  off  costs  and  recovery. 

If,  upon  an  appeal,  a  recovery  be  had  by  one  party,  and  costs 
be  awarded  to  the  other,  the  appellate  court  shall  set  off  the  one 
against  the  other,  and  render  judgment  for  the  balance. 

§  371,  (Am'd  1849, 1851,  1862,  1868,  1864,  1866.)      NotAce  of  appeal. 

Offer  to  ciUow  judgment  to  he  corrected.    Costs  on  appeal.    Set-off 
of  costs. 

Costs  shall  be  allowed  to  the  prevailing  party  in  judgments 
rendered  on  appeal  in  all  cases,  with  the  following  exceptions  and 
limitations :  In  the  notice  of  appeal,  the  appellant  shall  state  in 
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what  particular,  or  particulars,  he  claims  the  judgment  should 
have  been  more  favorable  to  him.    If  he  claims  that  the  amonnt 
of  judgment  is  less  favorable  to  him  than  it  should  have  been,  he 
shall  state  what  should  have  been  its  amount.  Within  fifteen  dajs 
after  the  service  of  the  notice  of  appeal,  the  respondent  may  aen'C 
upon  the  appellant  and  justice  an  offer,  in  writing,  to  allow  the 
judgment  to  be  corrected  in  any  of  the  particulars  mentioned  in 
the  notice  of  appeal.    The  appellant  maj^  thereupon,  and  within 
five  days  thereafter,  file  with  the  jnstice  a  written  acceptance  of 
such  offer,  who  shall,  thereupon,  make  a  minute  thereof  in  his 
docket,  and  correct  such  judgment  accordingly,  and  the  same,  so 
corrected,  shall  stand  as  his  judgment,  and  be  enforced  accord- 
ingly ;  and  any  execution  which  has  been  issued  upon  the  judg- 
ment appealed  from  shall  be  amended  by  the  justice  to  correspond 
with  the  amended  judgment ;  and  no  undertaking,  given  to  stay 
execution,  shall  be  enforced  for  more  than  the  amount  of  the  cor- 
rected judgment.    If  such  offer  be  not  made,  and  the  judgment 
in  the  appellate  court  be  more  favorable  to  the  appellant  than  the 
judgment  in  the  court  below,  or  if  such  offer  be  made  and  not  ac- 
cepted, and  the  judgment  in  the  appellate  court  be  more  favorable 
to  the  appellant  than  the  offer  of  the  respondent,  the  appellant 
shall  recover  costs ;  provided,  however,  that  the  appellant  shall 
not  recover  costs  unless  the  judgment  appealed  from  shall  be  re 
versed,  on  such  appeal,  or  be  made  more  favorable  to  him,  to  the 
amount  of  at  least  ten  dollars.    If  the  offer  be  made,  and  accepted 
by  the  appellant,  the  appellant  shall  recover  all  his  disbursements 
on  appeal,  and  all  his  costs  in  the  court  below.   But  the  appellant 
shall  not  recover  costs  except  as  provided  in  this  chapter.    The 
respondent  shall  be  entitled  to  recover  costs  where  the  appellant 
is  not.    Whenever  costs  are  awarded  to  the  appellant,  he  shall  be 
allowed  to  tax,  as  part  thereof,  the  costs  and  fees  paid  to  the  justice 
on  making  the  appeal,  as  disbursements,  in  addition  to  the  costs 
in  the  appellate  court ;  and  when  the  judgment  in  the  suit  before 
the  justice  was  against  such  appellant,  he  shall  further  be  allowed 
to  tax  the  costs  incurred  by  him,  which  he  would  have  been  en- 
titled to  recover,  in  case  the  judgment  below  had  been  rendered  in 
his  favor.    If,  upon  an  appeal,  a  recovery  for  any  debt  or  damages 
be  had  by  one  party,  and  costs  be  awarded  to  the  other  party,  the 
court  shall  set  off  such  costs  against  such  debt  or  damages,  and 
render  judgment  for  the  balance.    The  following  fees  and  costs, 
and  no  other,  except  fees  of  officers,  disbursements,  and  witneBses' 
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fees,  shall  be  allowed  on  appeal,  to  the  party  entitled  to  costs  as 
herein  provided,  when  the  new  trial  is  in  the  county  court.  For 
proceedings  before  notice  of  trial,  ten  dollars ;  for  all  subsequent 
proceedings  before  trial,  seven  dollars ;  for  trial  of  an  issue  of  law, 
ten  dollars ;  for  every  trial  of  an  issue  of  fact,  fifteen  dollars ;  for 
argument  of  a  motion  for  a  new  trial  on  a  case  or  a  bill  of  excep- 
tions, ten  dollars ;  in  all  cases,  to  either  party,  for  every  term  not 
exceeding  five,  at  which  the  appeal  is  necessarily  on  the  calendar 
and  is  not  tried  or  is  not  postponed  by  the  court,  seven  dollars. 
In  other  appeals  the  costs  shall  be  as  follows :  To  the  appellant, 
on  reversal,  fifteen  dollars ;  to  the  respondent,  on  the  afSrmance, 
twelve  dollars.  If  the  judgment  appealed  from  be  reversed  in 
part,  and  affirmed  as  to  the  residue,  the  amount  of  costs  allowed 
to  either  party  shall  be  such  sum  as  the  appellate  court  may 
Award,  not  exceeding  ten  dollars.  If  the  appeal  be  dismissed  for 
want  of  prosecution,  as  provided  by  section  three  hundred  and 
sixty-four,  no  costs  shall  be  allowed  to  either  party.  In  every 
appeal,  the  justice  of  the  peace  before  whom  the  judgment  ap- 
pealed firom  was  rendered,  shall  receive  two  dollars  for  his  return. 
If  the  judgment  be  reversed  for  an  error  of  fact  in  the  proceedings, 
not  affecting  the  merits,  costs  shall  be  in  the  discretion  of  the 
court.  If,  in  the  notice  of  appeal,  the  appellant  shall  not  state  in 
what  particular  or  particulars  he  claims  the  judgment  should 
have  been  more  favorable  to  him,  he  shall  not  be  entitled  to  costs 
nnless  the  judgment  appealed  from  shall  be  wholly  reversed. 

a.  Notice  of  appeal. — ^When  the  appeal  is  brought  for  the  sole  pur- 
poee  of  reversiiig  the  judgment,  the  notice  or  appeal  ne^  not  state  in  what 
particalar  the  judgment  should  have  been  more  favorable  (WdUaee  v.  Paiter- 
«m,  39  How.  170).  A  notice  that  judgment  for  damages  is  for  too  large  a  sum, 
and  ought  not  to  have  been  given  for  more  than  $33  damages  and  $5  costs, 
and  if  not  so  amended,  should  be  reversed,— held  sufficient  {Myers  v.  White^ 
87  How.  893 ;  but  see  Lowland  v.  Atwood^  81  How.  467). 

h.  A  notice  of  appeal  which  stated  the  judgment  should  have  been  in  favor 
of  defendant  and  against  the  plaintiff  for  costs,  is  not  sufficient  to  entitle  the 
appellant  to  costs  on  recovermg  a  more  favorable  judgment  in  the  county 
court  (LoamiB  v.  JBigbie,  29  How.  383 ;  Besd  v.  Moare^  31  How.  364) ;  other- 
wise, or  a  statement  "  That  the  judgment  should  have  been  for  a  less  amount 
of  damages  asainst  the  defendant  '*  (id, ;  see  note  39  How.  388) ;  and  a  notice 
that  ^'  the  judgment  is  for  too  much,"— held  not  sufficient  (Barnard  v.  Pierce^ 
28  How.  233). 

c,  Oflfer. — ^If  the  appellant  appears  in  person,  the  offer  to  allow  the  judg- 
ment to  be  amended  as  claimed  m  the  notice  of  appeal,  should  be  served  on 
the  appellant  and  on  the  justice  (Smith  v.  Hinds^  30  How.  187) ;  but  if  the 
appellant  appears  by  attorney,  the  offer  should  be  served  on  such  attorney 
(FwvU  V.  (fray,  89  How.  1). 

d.  The  offer  cannot  be  given  in  evidence  on  the  araument  of  the  appeal 
(Finney  v.  Veeder,  45  Barb.  888 ;  1  Abb.  N.  S.  366;  31  How.  14). 

88 
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a.  More  flATorable  verdict. — ^WhereplaintiffrecoTered  judgment  for 
$50  damages  and  $8  05  costs,  and  defendant  appealed,  spedfying  that  tiie 
damages  should  have  been  $5  and  the  costs  of  the  justice,  the  defendant 
seired  an  offer  to  allow  judgment  to  be  reduced  to  $85  damages,  defendant 
did  not  accept  the  offer,  and  on  the  trial  in  the  coun^  court  reco?ered  t^ 
damages, — held  that  plaintiff  had  recoyered  a  more  favorable  verdict,  and 
was  entitled  to  costs  (Baldtoin  v.  Broum,  87  How.  885).  In  estunating  whether 
or  not  the  verdict  in  the  county  court  is  more  favorable,  interest  is  not t« 
be  calculated ;  thus,  where  ^e  plaintiff  recovered  $80  in  the  justice's  comt> 
and  $75  in  the  county  court,  he  is  entitled  to  costs ;  although,  if  interest  had 
been  added,  it  would  have  made  the  second  verdict  more  than  $10  less  than 
-the  first  (Humiaon  v.  Ballard,  89  How.  98 ;  see  Smith  r.  May,  82  Hov.  2i2; 
2  Abb.  N.  S.  227). 

ft.  Plaintiff  recovered  judgment  for  $140 ;  the  defendant  appealed,  and 
claimed  that  judgment  should  have  been  in  his  favor.  On  a  new  trial  in  the 
county  court  plaintiff  recovered  $68.59, — ^held  that  the  plaintiff  was  entitled 
to  costs  of  appeal  {Wynkoop  v.  Holbert,  25  How.  158;  48  Barb.  266). 

e.  The  plaintiff  recovered  judgment  for  $159.50 ;  defendant  apx>ealed,  and 
stated  that  judgment  at  most  should  have  been  only  for  $5 ;  the  plaintiff  did 
not  offer  to  allow  the  judgment  to  be  corrected,  and  on  a  new  trial  in  the 
county  court  recovered  judgment  for  $130, — held  that  defendant  was  entitled 
to  costs  (Fox  V.  NeUU,  25  How.  144 ;  see  Myers  v.  WhUe,  87  How.  398). 

d.  Costs* — Where  an  offer  to  allow  the  judgment  to  be  amended  was 
served,  and  was  accepted,  and  the  judgment  was  corrected  accordingly,— hdd 
that  the  appellant  was  entitled  to  an  order,  or  judgment,  from  the  appellate 
court  forlus  disbursements  on  appeal,  and  his  costs  m  the  court  below  (1W« 
V.  Phdp%,  86  How.  19). 

e,  Th»  costs  to  the  apnellant,  on  a  new  trial,  do  not  depend  solely  on  the 
fact  that  he  has  recovered  a  more  favorable  judgment,  but  on  the  fact  whether 
his  notice  of  appeal  was  sufficient  (^Fortyth  v.  Fergwouy  27  How.  67). 

/.  Set-off  of  costs  against  recovery  {Ecan%  v.  Vance,  2  Barb.  598 ;  John»n  r. 
FarreU,  10  Abb.  884). 

g.  Costs  on  appeal  in  the  marine  court  {Lewis  v.  Fox,  11  Abb.  184,  281;  19 
How.  561 ;  20  How.  96,  noU). 

A.  Costs  nrhen  appeal  heard  In  tlie  sopreme  court.— Wheie 
an  appeal  from  a  judgment  rendered  by  a  justice  of  the  peace  is  heard  by  the 
supreme  court,  because  of  the  incompetency  of  the  county  judge  to  hear  tbe 
appeal,  the  successful  party  will  recover  the  same  costs  as  if  the  appeal  had 
been  decided  by  the  county  judge  {Taylor  Y,J9eeley,  4  How.  814 ;  O'CaUagha 
V.  Carroll,  16  How.  827). 
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TITLE  Xn. 

Of  the  MisoeUane&us  Proceedings  in  CwU  Actions^  and  Oeneral 

Provisions. 

Chafteb    I.  SiTBicrrriNO  a  gontboyebst  without  action. 

n.  Pbogeedinos  against  joint  dbbtobs,  heirs,  lbgatesb, 

DEVISEBB  AND  TENANTS  HOLDING  DNDEB  A  JUDGMENT 
DEBTOB. 

in.  Confession  of  judgment  without  action. 

lY.  Offebs  of  the  defendant  to  comfbomisb  the  whole 

OB  A  FABT  OF  THE  ACTION. 

Y.  Admission  ob  inspection  of  wbttings. 
YI.  Examination  of  fabties. 
Yn.  Examination  of  witnesses. 
Yin.  Motions  and  obdebs. 
IX.  Entitling  affidavits. 
X.  Computation  of  time. 

XL  Notices,  and  filing  and  sebyice  of  papbbs. 
XII.  Duties  of  shebiffs  and  cobonebs. 
2LL1L  Accountability  of  guardians. 

JLIV.  POWEBS  OF  BEFEBEES. 

XY.  Miscellaneous  fboyisions. 


Chapter  I. 

Submitting  a  corvtroversy  without  action. 

Section  873.  Controversy,  how  submitted  without  action. 
373.  Judgment,  how  entered. 
874.  Judgment,  how  enforced  or  appealed  from. 

§  379.    Controversy^  how  stthmitted  without  auction. 

Parties  to  a  question  in  difference,  which  might  be  the  subject 
of  a  civil  action,  may,  without  action,  agree  upon  a  case  contain- 
ing the  facts  upon  which  the  controversy  depends,  and  present  a 
submission  of  the  same  to  any  court  which  would  have  jurisdic- 
tion if  an  action  had  been  brought.  But  it  must  appear,  by  affi- 
davit, that  the  controversy  is  real,  and  the  proceeding  in  good 
faith  to  determine  the  rights  of  the  parties.  The  court  shall 
thereupon  hear  and  determine  the  case,  at  a  general  term,  and 
render  judgment  thereon,  as  if  an  action  were  depending. 

a.  A  proceeding  under  this  section  is  not  an  action  (Lang  v.  Bopke,  1  Duer, 
702).     Ko  authority  is  contained  in  this  section  for  the  submission  of  actions; 
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it  relates  solely  to  the  subnuBsion  of  questions  of  Afference  without  sction; 
and  where  an  action  was  commenced,  and  a  case,  containing^  tiie  £M;tB  opon 
which  the  controyersy  depended^  was  agreed  upon  and  submitted,  it  wu  neld 
that  if  the  action  was  not  thereby  <y8Continaed,  it  must  be  when  a  Babmianoii 
is  followed  hj  a  judgment  (  Van  Sickle  v.  Van  SiekU,  8  How.  265). 

a.  There  is  no  authority  for  the  appointment  of  a  guardian  for  an  inftnt, 
for  tiie  purpose  of  submitting  a  controyersy  wi&out  action;  andanin&nt 
cannot  consent  to  sach  submission  (JFHt^ar  y.  SUlaon,  9  Abb.  88). 

(.  The  court  can  only  determine  the  questions  of  law  that  arise  upon  the 
fiicts  agreed  upon,  and  has  no  power  to  send  the  cause  to  a  jury  for  the  deter- 
mination of  questions  of  &ct,  that,  upon  the  £ftce  of  the  submission,  may  ap- 
pear to  be  doubtftiL  The  court  must  itself  construe  the  submission  {Snm 
y.  Com.  liut.  Ins,  Co,  8  Duer,  405). 

0.  On  judgment  at  general  term  in  &yor  of  defendant,  he  is  not  entitled  to 
costs  for  any  prooeedinff  before  notice  of  trial,  nor  to  a  fee  before  aigmnent, 
nor  for  argument ;  but  ne  is  entitled  to  a  trial  fee  {id,  683). 

d.  The  plaintuBT  must  ftimiah  the  necessary  papers  for  argument.    Buie  43. 

§  S7S,    JudffmerU. 

Judgment  shall  be  entered  in  the  judgment-book,  as  in  other 
cafiee,  but  without  costs,  for  any  proceeding  prior  to  notice  of  trial. 
The  case,  the  submission,  and  a  copy  of  the  judgment  shall  con- 
stitute the  judgment-roll. 

§  S74«    Judffmenty  how  enforced  or  appealed  from. 

The  judgment  may  be  enforced  in  the  same  manner  as  if  it 
had  been  rendered  in  an  action,  and  shall  be  subject  to  appeal  in 
like  manner. 


Chafteb  II. 

Proceedings  against   Joint  Debtors^  Heirs,  DeviseeSj  Legatees, 
o/nd  Tenants  holding  under  a  judgment  debtor. 

Section.  875.  Parties  not  summoned  in  action  on  joint  contract  may  be 

summoned  after  jud^ent. 

876.  If  judgment  debtor  die,  his  representatiyes  may  be  sum- 

moned. 

877.  Form  of  summons. 

878.  Summons  to  be  accompanied  by  affidayit  of  amount  due. 

879.  Party  summoned  may  answer  and  defend. 

880.  Subsequent  pleadings  and  proceedings  the  same  as  in  an 

action. 
381.  Answer  and  reply  to  be  yerified  as  in  an  action. 

§  S75.    (Am'di849.)   Parties  not  summoned  in  oction  onjoitU 
contract  may  be  sum/moned  after  judgment. 

When  judgment  shall  be  recovered  against  one  or  more  of 
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seyeral  persons  jointly  indebted  upon  a  contract,  by  proceeding  as 
provided  in  section  136,  those  who  were  not  originally  summoned 
to  answer  the  complaint  may  be  summoned  to  show  cause  why 
they  should  not  be  bound  by  the  judgment,  in  the  same  manner 
as  if  they  had  been  originally  summoned. 

a.  Where  the  plaintifr  recoTera  judgment  on  contract  against  three  out  of 
fonr  joint  debtors,  the  action  bein^  against  all  four,  but  the  summons  having 
been  served  only  on  the  three  agamst  whom  the  recovery  was  had,  he  may 
proceed,  under  this  section,  aeainst  the  defendant  not  served  (Harper  v. 
Am^,  18  How.  457) ;  or  where  judgment  has  been  obtained  against  two  de- 
fendants on  a  joint  contract,  the  process  beinff  served  on  one  of  the  defend- 
ants only,  and  the  judgment  to  be  coUected  of  the  joint  property  of  both,  or 
of  the  separate  property  of  the  defendant  served,  a  second  action  may  be 
brought  against  both  defendants,  alleging  the  former  recovery,  the  joint 
obtigation,  the  proofs  being  served  on  the  defendant  not  previously  served^ 
and  a  like  judgment  taken  as  in  the  first  action  (Dean  v.  Sldridge^  29  How. 
218) ;  such  a  course  seems  unnecessary  and  improper  {Lane  v.  8dUer.  4  Rob. 
289). 

0.  This  section  does  not  apply  to  a  judgment  in  a  justice's  court  of  which 
a  transcript  has  been  filed  with  the  county  clerk  {Ticknor  v.  Keimedy^  4  Abb. 
N.  8.  417  ;  Prince  v.  Cwj<M,  7  Rob.  76 ;  Joim%nh  v.  BmUh,  14  Abb.  428). 

e.  A  proceeding  under  this  section  is  not  a  new  action,  and  the  party 
served  cannot  have  the  action  removed  into  a  federal  court  {FaitchUd,  v.  Bu- 
rand,  8  Abb.  805). 


§376.  (Am'd  1849.)  If  jiidgment  debtor  die j  his  repreeerU- 
atives  may  be  summoned. 

In  case  of  the  death  of  a  judgment  debtor  after  judgment,  the 
heirs,  devisees,  or  legatees  of  the  judgment  debtor,  or  the  tenants 
of  real  property  owned  by  him  and  affected  by  the  judgment,  may, 
after  the  expiration  of  three  years  from  the  time  of  granting  letters 
testamentary,  or  of  administration  upon  the  estate  of  the  testator 
or  intestate,  be  summoned  to  show  cause  why  the  judgment 
should  not  be  enforced  against  the  estate  of  the  judgment  debtor 
in  their  hands  respectively ;  and  the  personal  representatives  of  a 
deceased  judgment  debtor  may  be  so  summoned,  at  any  time  with- 
in one  year  after  their  appointment 

d.  Where  a  joint  debtor  has  not  been  served  with  process,  but  judgpient 
in  form  is  entered  against  him  pursuant  to  section  186  of  the  code,  he  is  not 
to  be  considered  a  '*  judgment  debtor"  within  the  meaning  of  section  876 
(FMter  V.  Woodj  1  Abb.  N.  8. 160 ;  80  How.  284). 

e.  The  provisions  of  this,  and  the  following  sections  to  section  881  in- 
clugive,  do  not  authorize  proceedings  against  executors  personally  (MiUs  v. 
Tkunby,  11  How.  181 ;  12  id.  886 ;  3  Abb.  482). 

/.  The  heirs,  &c.,  must  be  proceeded  against  jointly,  and  not  separately, 
but  that  does  not  make  them  jointly  liable  as  joint  debtors  {Kellogg  v.  Olm- 
iUd,  6  How.  487). 

if.  No  suit  can  be  brought  against  heirs  to  charge  them  with  the  debt  of 
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their  ancestors,  within  three  years  from  the  granting  letters  testamentarj  or 
of  administration  upon  the  estate  of  their  ancestor  {Boe  y.  dweeey,  10  Bkrb. 
247). 

a.  In  proceedings  by  scire  /ados  to  reyive  a  judgment,  remainder  men 
must  be  parties  or  they  are  not  bound  (Campbell  y.  Bawdam^  18  N.  Y.  412). 

As  to  suits  against  heirs,  see  Laws  1859,  ch.  110. 

§  Syy.    Farms  of  summons. 

The  summons  provided  in  the  last  two  sections  shall  be  sub- 
scribed by  the  judgment  creditor,  his  representatives  or  at- 
torney ;  shall  describe  the  judgment,  and  require  the  person 
summoned  to  show  cause  within  twenty  days  after  the  serrice 
of  the  summons ;  and  shall  be  served  in  like  manner  as  the 
original  summons. 

h.  The  defendant,  against  whom  judgment  has  already  been  obtained,  need 
not  be  named  as  a  defendant  in  the  summons  issued  pursuant  to  this  section 
{Johnson  y.  Bmith,  14  Abb.  4121). 

c.  The  summons  need  not  specify  any  time  or  place  to  show  cause,  lim 
specifying  a  time  and  place  would  not  vitiate  the  summons  (roioiMuiT. 
Newea,\lKhh.U(S), 

§  378.    Affidavit  of  amount  due. 

The  summons  shall  be  accompanied  by  an  affidavit  of  the  per- 
son subscribing  it,  that  the  judgment  has  not  been  satisfied,  to  his 
knowledge,  or  information  and  belief,  and  shall  specify  the  amouDt 
due  thereon. 

§  S79,  (Am'd  1849, 1866.)  Party  summ,oned  may  atiswer. 
Upon  such  summons  any  party  summoned  may  answer,  within 
the  time  specified  therein,  denying  the  judgment,  or  setting  up 
any  defense  thereto  which  may  have  arisen  subsequently  to  snch 
judgment ;  and  in  addition  thereto,  if  the  party  be  proceeded 
against  according  to  section  three  hundred  and  seventy-five,  he 
may  make  any  defense  which  he  might  have  made  to  the  action 
if  the  summons  had  been  served  on  him  at  the  time  when  the 
same  was  originally  commenced  and  such  defense  had  been  then 
interposed  to  such  action. 

§  380.     (Am'd  1849.)    Subsequent  proceedings. 

The  party  issuing  the  summons  may  demur  or  reply  to  the 

answer,  and  the  pacty  summoned  may  demur  to  the  reply ;  and 

the  issues  may  be  tried,  and  judgment  may  be  given  in  the  same 

manner  as  in  an  action,  and  enforced  by  execution,  or  the  appli- 
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nation  of  the  property,  charged  to  the  payment  of  the  judgment, 
may  be  compelled  by  attachment,  if  necessary. 

As  to  costs,  see  $  807,  sabd.  7,  ante. 

§  881.    (Am'd  1849.)     Answer  and  reply  to  be  verified. 

The  answer  and  reply  shall  be  verified  in  the  like  cases  and 
manner,  and  be  subject  to  the  same  rules,  as  the  answer  and  reply 
in  an  action. 


Chaptee   III. 
Confession  of  judgment  without  action.. 

•Sbctkht  882.    Judgment  may  be  confessed  for  debt  due,  or  for  contin- 
gent liability. 
888.    Statement  in  writing,  and  form  thereof 
384.    Judgment  and  execution. 

§  389.  Judgment  may  be  confessed  for  debt  due,  or  for  con- 
HngsfU  liability. 

A  judgment  by  confession  may  be  entered,  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  any  person 
against  contingent  liability  on  behalf  of  the  defendant,  or  both, 
in  the  manner  prescribed  by  this  chapter. 

a.  Confession  ont  of  court. — A  confession  ofjudgment  in  an  action 
of  tort  is  not  witiiin  this  section  (Bauttstte  y.  Owen^  2  Sand.  625).  A  confes- 
sion of  judgment  by  a  defendant  in  custody,  at  the  suit  of  the  person  in 
whose  &vor  the  judgment  is  confessed,  made  without  the  presence  of  counsel 
or  the  advice  of  some  attorney  named  by  the  defendant,  and  attending  at  his 
request,  will  be  set  aside  on  motion  (ib. ;  see  Merrill  y.  Baker ^  11  How.  456). 
There  is  notbins  in  this  chapter  limiting  it  to  cases  of  disputed  or  unsettled 
demand,  or  indicating  an  intention  that  it  should  be  thus  restricted  in  its 
operation.  It  applies  to  all  cases  to  which  its  language  b  applicable,  and  this 
mode  of  obtaining  judgment  may  be  pursued  in  all  cases  wnere  the  parties 
choose  to  resort  to  it  {Hill  y.  Narthrup,  9  How.  526). 

h.  Future  adYances. — ^A  judgment  may  be  confessed  as  security  for 
future  adyances  (TrtueoU  y.  King^  6  N.  Y.  147 ;  Marks  y.  Reynolds,  12  Abb.  408 ; 
AveriU  y  Loueks,  6  Barb.  19). 

c,  Joint  debtors* — A  judgment  by  confession,  without  action,  can  only 
be  entered  against  the  person  who  signs  the  confession.  One  of  two  persons 
or  joint  debtors  cannot  confess  judgment  for  both  (Stattghtenburg  y.  Vanden- 
hurg^  7  How.  229).  Where  the  confession  was  to  bind  the  defendant  "  as  one 
of  the  firm,'^ — ^held  that  it  not  only  meant  to  bind  the  defendant  indiyidually, 
but  the  partnership  ]^roperty,  and  that  on  such  a  confession  judgment  was 
properly  entered  agamst both  partners  {Von  Keller  y.  ift^^,  8 Abb.  875,  note; 
see  araser  y.  SteUwagen,  25  N.  Y.  815). 
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a,  Poblic  officer* — ^A  pnblic  officer,  who  is  liable  to  be  sued  for  eer- 
yioes  rendered  for  the  public  at  his  request,  may  confees  a  judgmeDt  in  his 
indiyidaal  capacity  for  the  amount  {Gere  v.  8upervi$on  of  Cayu^a^  7  How. 
265}. 

0.  Married  ITomen.— -Prior  to  the  law  of  1860,  a  confeasion  of  judg- 
ment by  husband  and  wife,  for  tbe  debt  of  the  husband,  and  the  judpieDt 
entered  thereon  inpenonam^  was  Toid  as  to  the  wife  (WatkyM  y.  Abnhamty 
24  N.  T.  72) ;  but  the  court  was  not  bound  to  set  aside  such  a  judgment  (see 
Knickerbaehar  y.  Smith,  16  Abb.  241 ;  Bor^Aack  y.  St^Ofiru,  88  How.  278;  3 
Keyes,  62 ;  Palmer  y.  Dcme^  28  N.  Y.  242).  A  married  woman  may  confeBB  % 
judgment  for  a  debt  in  her  separate  business  {First  Nat,  ffh  of  Canandaigua 
y.  Garlinghouse,  68  Barb.  616 ;  86  How.  869). 

e.  Trustee. — ^A  trustee  cannot  confess  a  judgment  without  action  so  as  to 
bind  tbe  trust  estate  {MaLlory  y.  Clarh^  20  How.  418 ;  9  Abb.  868;  and  see 
MarU  y.  Reynolds,  12  Abb.  408). 

d.  Partners. — Confession  by  partners  {Acerill  y.  Louekg,  6  Baib.  19; 
Leakey  y.  Kingon,  22  How.  209 ;  18  Abb.  192 ;  Lambert  y.  Cowersi,  22  How. 
266).    See  Joint  debtors,  supra, 

e.  Confession  of  persons  of  unsound  mind.— A  oon&saon  by  a 
person  of  unsound  mind  may  be  set  adde,  on  terms  in  the  discretion  of  ^ 
court  {Person  y.  Warren,  14  Barb.  488). 

/.  Not  a  disposing  of  property. — A  mere  confession  of  judgment  is 
not  a  yiolation  of  an  injunction  restraining  the  defendant  from  disposing  o( 
or  in  any  manner  interfering  with,  his  property,  unless  accompanied  hj  acta 
of  the  defendant  showing  an  intent  to  dispose  of  his  property  {Boss  y.  Clv»- 
man,  1  Code  Rep.  N.  S.  91 ;  see  Ireland  y.  Smith,  1  Barb.  419). 

g,  Irreipniarlty.— The  proyiaion  of  the  reyised  statutes,  forbidding  the 
setting  aside  a  judgment  for  irregularity  after  one  year  (2  R.  8.  282,  §  2),  doo 
not  preyent  the  setting  aside  a  judgment  by  confession  after  that  poriod,  for 
the  want  of  a  sufficient  statement  {Mamlfac,  B^k  y.  St.  Johns,  6  Hill,  497; 
Manu/ac,  B^k  y.  Boyd,  8  Denio,  267;  BonneU  y.  Henry,  18  How.  142;  bntaee 
Park  y.  Church,  1  Code  Rep.  N.  B.  47). 

See  sec.  68,  sub.  8. 

§  S8S«  Si<Uement  in  vrntrng^  and  form  thereof. 
A  statement  in  writing  mnst  be  made,  signed  by  the  defend- 
ant and  verified  by  his  oath,  to  the  following  effect : 

1.  It  must  state  the  amount  for  which  judgment  maybe 
entered,  and  authorize  the  entry  of  judgment  therefor. 

2.  If  it  be  for  money  due  or  to  become  due,  it  must  state  con- 
cisely the  facts  out  of  which  it  arose,  and  must  show  that  the  sum 
confessed  therefor  is  justly  due,  or  to  become  due. 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a 
contingent  liability,  it  must  state  concisely  the  facts  constituting 
the  liability,  and  must  show  that  the  sum  confessed  therefor  does 
not  exceed  the  same. 

h.  The  foUonring  statements  have  been  held  sofllcleBt^-' 

^^  The  aboye  indebtedness  has  arisen  for  goods,  wares,  and  merchandise  sold 
and  deliyered  to  me  by  the  said  plaintiff  in  the  month  of  May,  1868  ^  (i^- 
naare  y.  JShisign,  21  Barb.  86). 

i,  '*  One  promissory  note  giyen  by  me  to  said  Z.,  on  the  8th  of  Dec  1854, 
for  $100  borrowed  money,  on  which  is  endorsed  $11,  said  note  due  when. 
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giren;  also,  one  promissory  note  of  |840,  made  by  me,  and  dated  Oct  17, 
1858,  dae  when  giyen,  and  now  owned  by  said  X.,  the  same  being  giyen  for 
borrowed  money ;  also,  for  said  X.  assnminff  the  payment  of  the  snm  of  $1,000 
at  the  Bank  of  Hayana,  on  14th  July,  1856,  by  whicn  a  note  of  $1,000  made  by 
me,  payable  to  the  order  of  S.  C.  at  said  bank,  dated  81st  May,  1855,  and 
mdoraed  by  said  8,  0,^  was  paid  an.d  taken  np ''  (Lanning  y.  CarpenteTy  20  N. 
Y.  448). 

a,  "■  The  aboye  indebtedness  arose  on  a  promissory  note,  made  by  the  defend- 
ant to  the  plaintiflf,  dated  Jmie  21st,  1854,  in  the  sum  of  $700,  with  interest, 
that  amount  of  money  being  had  by  the  defendants  of  the  plaintiff^  and 
upon  which  there  is  this  day  due  the  snm  of  $782,  with  $90  now  dae  firom 
defendants  to  plaintiff,  as  costs  in  an  action  on  said  note  ^'  (Frdigh  y.  Brinks 
22  N.  Y.  418). 

I.  ^  The  plaintiff  has  this  day  indorsed  my  notes,  payable  at  bank,  for  $6,000 
in  all,  for  my  accommodation,  and  to  enable  me  to  negotiate  said  notes  ;'^ 
without  any  further  description  of  the  notes  {Hopkins  y.  jyeltan,  24  N.  T.  518). 

€,  ^'On  or  about  the  18th  of  December,  1858,  the  plaintiff  lent  or  ad- 
vanced to  the  defendant,  in  cash,  the  sum  of  $2,000,  which  said  sum,  with 
interest  thereon  from  the  said  18th  day  of  December,  1858,  amounting  to 
t^JM,  18  now  justly  due  by  the  defendant  to  the  plaintiff''  {Johniton  y. 
MeAuOand,  9  Abb.  214). 

d.  For  money  adyanced  by  plaintiff  for  defendant,  at  a  time  mentioned,  in- 
cluding interest  thereon  to  date  {Lytm  y.  Sherman,  14  Abb.  898). 

«.  Plaintiff  sold  the  defendant  a  quantity  of  meat  in  the  years  1854  and 
1855,  and  that  there  was  justly  due  to  the  plaintiff,  upon  such  sale,  a  certain 
specified  balance,  is  sufficient  {Neutbaum  y.  Keim,  24  N.  Y.  825 ;  and  see 
CwtUY,  CorHU,  25  How.  58.) 

/.  The  statement  is  sufficient  if  it  sets  forth  that  the  judgment  is  confessed 
to  secure  the  plaintiff  for  a  debt  justly  to  become  due  upon  his  indorsement  aa 
the  surety  of  the  defendant,  and  for  his  benefit,  of  bills  and  notes  which  are 
My  described,  as  to  names,  dates,  amounts,  and  times  of  p^ment  {Dow 
Y.  Plainer,  16  N.  T.  568 ;  see  Marks  y.  Bsynolds,  12  Abb.  408 ;  Winnetyrmner 
T.  EAgertoi^  8  Abb.  419 ;  17  How.  868 ;  80  Barb.  185 ;  Manchester  y.  Pre$t<my 
14  How.  21). 

g,  '^  The  aboye  indebtedness  arose  on  account  for  goods  sold  and  deliyered 
to  me  by  the  plaintiffs,  for  which  I  haye  not  paid,  and  the  sum  aboye  con- 
feued  is  justly  due  to  the  plaintiffs,  without  any  fraud  whateyer," — ^was  held 
safficient  Also,  a  statement  as  follows :  ^*  The  aboye  indebtedness  arose  on 
account  of  goods  sold  and  deliyered  by  said  plaintiff  to  me  since  the  first  day 
t>f  January,  1855,  and  the  sum  aboye  confessed  is  justly  due  to  the  said  plain- 
tiil^  without  any  fraud  whateyer "  {GandaU  y.  Finn,  1  Eeyes,  217 ;  88  How. 
444).  This  is  the  opinion  of  the  court  as  published ;  but  the  reiK>rt  concludes : 
"judgment  affirmed,'^  and  below  these  statements  were  held  insufficient  (28 
Barb.  652). 

h.  That  *'  the  indebtedness  arose  on  the  sale  and  conyeyance,  by  plaintiff 
to  defendant,  of  his  interest''  in  certain  partnership  property,  but  not  show- 
ing how  the  plaintiff  was  connected  with  the  firm,  nor  his  interest  {TTiampson 
y  Van  Vtchten,  27  N.  Y.  668). 

i.  The  sum  of  $1,500,  for  cash  borrowed  of  plaintiff  from  time  to  time,  for 
which  he  held  the  note  of  the  defendant,  dated,  &c.  That  plaintiff  had  as- 
Bomed  for  defendant  payment  of  $2,000,  for  which  the  latter  had  giyen  the 
former  his  two  notes  for  $1,000  each,  payable,  &c.  {Ely  y.  Cook,  28  N.  Y.  865). 

j.  '*  1852,  December  1.  Money  lent  by  plaintiff  to  defendant  to  aid  in  pur- 
chasing a  lot,  at  &c,  to  the  amount  of  $200.  1858,  August  1.  A  balance 
was  due  plaintiff  1^  defendants  on  purchase  of  lot,  at,  &c.,  $800.  1854,  May 
1.  Money  was  lent  by  plaintiff  to  ddendant  to  aid  m  purchase  of  lot,^at,  Ac, 
$800 ;  and  cash  was  lent  by  plaintiff  to  defendant  at  aifferent  times  since  the 
aboye,  to  $175."    The  last  item  was  not  sufficient  {Frost  y.  Koon,  80  N.  Y.  428) . 

k.  That  plaintiff  had  purchased  of  defendant  a  certain  indebtedness  (de- 
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flc  ribing  it),  due  to  plaintifr,  for  which  he  had  given  plaintiff  the  promkBOTj 
notes  (describing  them),  upon  which,  and  for  uie  amount  of  which,  he  con- 
feesed  judgment  (Kirby  v.  Fitzgerald,  81  N.  Y.  417). 

a.  *'*'  For  a  debt  justly  to  become  due  from  me  to  plaintiff  on,  &c.  And  the 
following  are  the  facts  upon  which  such  indebtedness  arises :  Plaintiff  hid 
been  in  employ  of  defendant  several  years  on  salary.  From  year  to  year  de- 
fendant settled  with  plaintiff,  allowing^  him  interest  on  amount  remamiog  im- 
paid.  On  15th  December,  1857,  plaintiff  and  defendant  settled,  and  there 
was  then  due  plaintiff  $4,800;  for  which  defendant  then  gave  his  note  pty- 
able,  &c. ;  that  the  amount  of  said  note,  on,  &c.,  will  be  $4,902,  and  do  pty- 
ments  have  been  made  thereon  "  (Kellogg  v.  Cowing,  88  N.  Y.  408). 

b.  *'  Defendants  are  indebted  to  pUintiff  in  the  sum  of  $8,800,  which  in- 
debtedness arose  on  account  of  goods  purchased  in  185H ;  the  whole  amount  of 
the  purchases  was  $8,500,  and  the  amount  remaining  due  is  $8,800 ;  thntthe 
goods  consisted  of  cloths,  Ac ,  were  purchased  at  P.,  where  plaintiff  resideB"* 
(Bead  v.  French,  28  N.  Y.  285). 

c.  The  indebtedness  is  twofold,  first  on  a  promissory  note  (describing  it) 
'*  being  for  money  loaned  me  by  plaintiff,  to  conmience  business  as  a  merchant  f 
and  second,  on  a  promissory  note  (describing  it),  ^^  being  for  money  paid, 
by  plaintiff  for  me,  on  the  real  estate  I  now  own  at  Irving  "  (Aeker  v.  iekr, 
1  Eeyes,  291 ;  and  see  Mbtt  v.  Davii,  15  How.  67 ;  McKee  v.  Tyton,  10  Abb. 
895). 

d.  For  *^  a  debt  justly  due  plaintiff,  arising  out  of  the  following  fiw^:  ibr 
money  lent  by  plaintiff  to  me  on  Ist  April,  1856,  and  interest  thereon  from  Ist 
April,  1857  "  {ClemenU  v.  Oeraw,  1  Eeyes,  297). 

€  For  a  ^'  debt  justly  owing  by  me,  and  due  plaintiff,  arising  from  the  fd- 
lowinff  facts :  for  money  borrowed  by  me  of  him  in  June,  1855,  for  which  I 
gave  him  my  note,  and  one  yearns  interest  thereon  ^*  {id.) 

/.  For  '^  a  debt  justly  due  from  me  to  plaintiffs,  for  goods  sold  and  ddiT* 
ered  by  them  to  me,  at  various  times  within  the  last  two  years,  (u  per  $ehMe 
annexed  "  (id.)  In  fact,  no  schedule  was  annexed,  but  held  that  statement 
sufficient  notwithstanding  (id.) 

g.  The  facts  must  be  set  fordi  in  such  a  manner  as  to  show  a  just  debt,  and 
the  amount  thereof,  but  where  tiie  creation  of  a  just  debt  is  averred,  it  ia  un- 
necessary in  terms  to  negative  that  it  has  been  paid  or  otherwise  dischaiged 
(Lanning  v.  Carpenter,  20  N.  Y.  447). 

h.  The  statement  need  not  in  terms  state  that  the  sum  confessed  is  justly 
due,  or  to  become  due  (id. ) ;  nor  expressly  authorize  the  entry  of  judgment 
(Park  V.  Church,  5  How.  881).  • 

i.  The  follonrtng  ttatementt  irere  held  Insufflcienti-^'n^e 
following  decisions  must  be  viewed  in  connection  with  subsequent  decisions, 
by  which  thev  may  have  been  overruled.  The  recent  decisions  require  far  k» 
particularity  m  the  statement  than  was  formerly  considered  to  be  nec^saiy. 

j.  Since  the  10th  day  of  December,  1845,  the  sai<}  A —  B —  (plaintiff)  has 
lent  and  advanced  to  tne  said  defendant  the  sum  of  two  thousand  one  hun- 
dred and  thirty  dollars,  to  pay  off  and  discharge  the  debts  of  said  defendant 
and  which  has  been  used  for  the  purpose  of  paying  off  said  debts,  nojMitof 
which  has  since  been  repaid  to  the  said  A —  B — ;  and  the  defendant  is  now 
justly  indebted  to  said  A —  B  —  in  that  sum  (Stebbine  v.  M,  E.  Church,  Roekei- 
ter,  12  How.  410). 

k.  ^^  This  confession  is  for  a  debt,  justly  due  to  the  said  plaintiff,  vising 
upon  the  following  facts,  viz. :  a  promissory  note,  payable  to  the  said  plaintiff 
or  bearer,  for  $825,  dated  April  16th,  1849,  and  payable  one  day  from  date, 
with  use ;  and  a  promissory  note,  payable  to  the  said  plaintiff  or  bear^,  f<v 
$75,  dated  May  16, 1849.  The  said  sum  of  $1,088,  bein^  the  amount  of  said 
notes,  principid,  and  interest,  up  to  this  date,  and  is  justly  due  to  the  said 
plaintiff  from  the  said  defendant  ^^  ( Chappel  v.  Chappel,  12  N.  Y.  215). 

I.  "  For  a  debt  justly  owing,  and  now  due  to  the  plaintiff,  upon  the  follow- 
ing facts :  that  we,  A.  H.  H.  and  A.  H.,  are  indebted  to  the  said  A  B.  apon  a 
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certain  promissory  note,  of  which  the  following  is  a  copy  " — then  followed  a 
copy  of  the  note  {BormeU  v.  Henry^  18  How.  142 ;  and  see  Park  v.  Churchy  5 
How.  381 ;  Kendall  y.  Hodgins^  1  Bosw.  669  ;  Norru  v.  Denton,  80  Barb.  117; 
Murray  v.  Jwhon,  9  N.  Y.  78.) 

a.  Where  the  statement  was  in  general  terms  that  money  *'  was  lent  and  ad- 
Taoced,  at  divers  times,  from  the  Ist  December,  1858,  to  date,"— held  not 
sufficient  {Datis  y.  Morris,  21  Barb.  152 ;  and  see  Moody  y.  Tovmsend,  8  Abb. 
376).  So  where  the  indebtedness  was  stated  to  be  ^*  for  goods  sold  and  deliv- 
ered, and  npon  an  accounting  had  on  the  day  when  the  confession  was  made  " 
{Boyden  v.  BrckUtreetj  11  How.  508 ;  and  see  Winnebrenner  v.  Edgerton.  80 
Barb.  185 ;  18  Abb.  419 ;  17  How.  861). 

h.  "For  lumber  and  bnilding  materials  furnished  by  the  plaintiff  to  the  de- 
fendant "  (Purdy  y.  UpUmy  10  How.  494). 

e.  Where  the  statement  was  for  "  goods  and  groceries,  and  for  one  horse 
and  one  cow,  delivered  to  the  said  George  Upton  [the  defendant],  the  payment 
of  which,  to  the  amount  of  $800,  is  now  due  to  said  Marshall ''  [the  plaintiff  J 
{ManhaUy.  Upton,  10  How.  497). 

d,  "  A  promissory  note  made  by  me,  bearing  date  the  22d  day  of  Auffust, 
1S51,  was  given  by  me  to  said  plaintiff,  on  settlement  of  account  between  mem 
and  me,  on  the  32d  day  of  that  month ;  whereon,  for  value  received,  Ipromised' 
to  pay  to  the  order  of  said  plaintifls  said  sum  of,"  &c.  {Dunham  v.  Waterman, 
17  N.  Y.  9). 

e,  **For  a  debt  justly  and  leeally  due  to  the  plaintiff,  arising  upon  the 
foDowing  facts :  1.  A  note  for  $400  and  interest  and  protest  fees,  dated  Feb- 
roaiy  28, 1855,  discounted  by  said  bank,  and  now  owned  by  them  "  {B^k  of 
Kwderhooh  v.  JennUon,  15  How.  41). 

/.  "  The  indebtedness  arose  on  a  judgment  in  the  supreme  court,  in  favor 
^  W.  B.  against  W.  E.,  and  assigned  to  plaintiff;  and  also  on  a  bond,  exe- 
cuted by  T^E.  to  W.  B,  dated,  &c.,  for  the  sum  of  $2,000,  both  of  which 
Mcnrities  were  given  for  money  borrowed  by  the  defendant ;  and  the  sum  con- 
fessed is  justly  due  to  the  plaintiff,  without  any  fraud  "  (Beekman  v.  Kirk,  15 
How.  228). 

g.  Amount  due  from  defendant  to  plaintiff^  for  plaintiff's  liability  and 
guarantee,  now  past  due,  to  R.  S.  W.»  as  president  of  the  M.  Bank,  $8,000  ; 
amount  of  one  promissory  note  indorsed  by  plaintiff  for  defendant,  due  July 
10, 1858,  and  held  by  C.  D.,  $2,000  (WinnSrmner  v.  Edgerton,  8  Abb.  419 ; 
17  How.  863;  80  Barb.  185). 

A.  Statement  good  In  part  and  bad  In  part. — ^A  statement  may  be 
set  aside  as  to  part,  and  upheld  as  to  the  residue  (Hoppoek  v.  Donaldson,  12 
How.  141 ;  and  see  Marks  v.  Beynolds,  12  Abb.  408;  Frost  v.  Koon,  80  N.  Y. 

».  Statement  majr  be  tnillclent  at  to  Judgment  debtor,  al- 
thoagh  Insufllelent  as  to  creditors. — A  statement  for  judgment  may 
be  sufficient  as  against  the  defendant  himself,  which  would  not  be  sufScient 
as  against  a  creditor  (  Von  KeOar  v.  MuOer,  8  Abb.  875  ;  Ely  v.  Cook,  2  Hilton, 
406 ;  see  Purdy  v.  Upton  10  How.  497 ;  MiUer  v.  Ea/rle,  24  N.  Y.  110 ;  Neus- 
ftavTO  V.  Keim,  24  N.  Y.  8^ :  Seed  v.  French,  28  N.  Y.  285  ;  Kirby  v.  Fitzgerald, 
31N.Y.417). 

j.  Amendment  ot  statement. — Where  the  statement  was  held  in- 
sufficient, but  the  good  taith  of  the  indebtedness  was  not  questioned,  and  no 
superior  equities  existed  in  favor  of  other  creditors,  an  amendment  was 
p^mitted,  "  in  order  to  preserve  the  lien  and  priority  of  the  judgment " 
{Dms  V.  Motris,  21  Barb.  152 ;  Johnson  v.  Fdlerman,  18  How.  21 ;  Hammond 
V.  Bush,  8  Abb.  152 ;  and  see  McKee  v.  Tyson,  10  Abb.  892 ;  McDowell  v. 
Baniels,  88  Barb.  148).  The  court  of  appeals  have  held  that  the  court  below 
baa  the  jpower  to  amend ;  but,  allowing  or  refusing  the  amendment  is  a  mat- 
ter of  discretion,  not  reviewable  in  the  court  of  appeals  {Union  B*k  v.  Bu^,  8 
Trans.  App.  239 ;  Mitchell  v.  Van  Buren,  27  N.  Y.  800). 

k.  Verification  ot  statement. — ^As  to  facts  within  the  party's  knowl- 
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edge,  he  most  affirm  them  'to  be  trae  (Ingram  v.  Bobbitu,  38  N.  Y.  409); 
swearing  that  he  **  belieres  the  above  statement  of  confession  is  trae  ^*  is  not 
sufficient  (id. ;  Ddatpare  y.  BMigtiy  21  Barb.  82).  A  verification  in  terms  that 
*^  the  facts  stoted  in  the  above  confession  are  true  '^  is  sufficient  (Mo$her  t. 
ffeydrick,  1  Abb.  N.  8.  258 ;  45  Barb.  459 ;  80  How.  161).  The  verification 
may,  it  seems,  be  made  before  one  of  the  plaintifi^s  attorneys  (Post  v.  Coleman^ 
9  How.  64). 

a.  Siifnature  to  statement* — Where  the  affidavit  and  statement  were 
written  on  the  same  page,  and  the  signature  of  the  defendant  was  to  the 
affidavit  only,  it  was  held  to  be  a  substantial  compliance  with  the  require- 
ments of  the  statute  (Purdy  v.  TJpton^  10  How.  494 ;  Pott  v.  Coleman^  9  id.  64; 
Mosher  v.  Heydrick,  45  Barb.  459). 

5.  Time  of  entering  Judgment  after  confeasion.— There  is 
nothing  in  the  code  requiring  the  judgment  to  be  entered  at  any  particular 
time  after  the  confession  and  statement  are  made.  It  was  held  to  he  no  ob- 
jection to  the  judgment,  that  the  statement  was  verified  nearly  one  year  before 
the  entry  of  the  judgment  (Curtis  v.  Corbitt^  25  How.  66). 

c.  C^onttruetlon  of  confetaf on. — ^A  judgment  confessed  to  serenl 
persons,  to  secure  an  actual  indebtedness,  is  presumed  to  be  in  favor  of  all 
parties  equally  (Sathbone  v.  Stocking^  2  Barb.  135).  This  presumption  maybe 
rebutted  (id,) 

d.  Hoiv  Judgment  majr  be  set  aside. — Judgment  entered  wifhont 
action  may  be  set  aside  for  defect  in  the  statement  upon  which  it  is  entered, 
at  the  instance  of  a  junior  judgment  creditor,  on  motion  (Chqppd  v.  Chappd^ 
12  N.  Y.  215 ;  Bae  v.  Laws&ry  9  Abb.  880,  note;  18  How.  28).  And  this,  too» 
althoujB^h  the  judgment  is  on  a  bond  secured  by  mortgage  of  all  the  real  estate 
on  which  the  judgment  is  a  lien  (BonneU  v.  Henry ^  1 8  How.  145).  So  it  may 
be  set  aside  on  the  motion  of  a  subsequent  lona  fide  purchaser  of  real  estate, 
against  which  estate  the  judgment  is  an  apparent  lien  (KendM  v.  Modgim,  1 
Bosw.  659) ;  or  on  the  motion  of  an  assignee  for  the  benefit  of  creditois 
(Beekman  v.  Kirk,  15  How.  228) ;  or  it  may  be  set  aside  by  a  decree  in  an  ac- 
tion in  the  nature  of  a  creditor's  bill,  at  the  suit  of  a  subsequent  judgment 
creditor  (Dunham  v.  Waterman^  6  Abb.  357 ;  17  N,  Y.  9) ;  or  by  any  party  in- 
terested in  impeaching  it  (DalyY,  Matthews,  12  Abb.  408,  note;  see,  howerer, 
Ncrris  v  Benton,  80  Barb.  117).  Where  a  jud^ent  is  confe»9ed  directly  to 
a  third  par^,  who  takes  the  same  in  good  faith  and  for  value,  it  cannot  be 
impeached  for  fraud  existing  between  the  other  parties ;  but  otherwise,  if 
after  the  judgment  is  confessed,  a  third  party  takes  the  judgment  as  collatenl 
security  (Ki^  v.  FUggerald,  81  N.  Y.  417). 

e.  A  creditor  at  larse  has  no  right  to  move  to  set  the  judgment  aside  (Xm^ 
h&r  V.  Mayor  of  K  T,  15  How.  128;  Beehman  v.  Kirh^  id,  281 ;  and  see  MUler 
V.  JRjrfo,  24  N.  Y.  110). 

/.  One  claiming  to  be  a  judgment  creditor,  on  a  judgment  by  confeaeioa 
entered  on  a  defective  statement,  cannot  be  heard  to  set  aside  a  judgment  by 
confession  subsequently  entered  (Bae  v.  Lawser,  18  How.  28 ;  6  Abb.  880,  n), 

g.  A  judgment  by  confession,  although  voidable,  cannot  be  impeached 
collaterally  (Sheldon  v.  Stryker^  84  Barb.  116 ;  21  How.  829). 

h.  A  motion  by  a  creditor  to  vacate  a  judgment  ent^«d  bj  confeseiaB 
against  his  debtor,  on  the  ^und  that  the  statement  is  insufficient,  is  not  a 
motion  for  irregularity^  withm  the  rule,  requiring  the  notice  or  order  to  show 
cause,  to  specify  the  irregularity  complained  of  (Winnebrenner  v.  Edgerton,  S 
Abb.  419;  17  How.  868;  80  Barb.  185). 

«.  Compelling  debtor  to  gtTe  a  neur  confession.— Whether 
the  court  has  power,  in  any  case,  to  compel  one  who  has  confessed  judgment 
upon  an  insufficient  statement  to  sign  and  verify  an  amended  one  (Bammejid 
V.  Bushy  8  Abb,  152).  [Is  it  not  well  to  insert  m  the  statement  a  stipnlatioa 
in  the  nature  of  a  covenant  for  further  assurance,  and  to  the  effect  that  the 
debtor  will  on  request  make  and  execute  such  other  document  as  may  be  nec- 
essary to  give  efifeict  to  the  confession  ?] 
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§  S84.  (Am'd  1849, 1861.)    Jvdgment  and  eosecutian. 

The  statement  may  be  filed  with  a  county  clerk,  or  with  a 
clerk  of  the  superior  court  of  the  city  of  New  York,  who  shall  in- 
dorse upon  it^  and  enter  in  the  judgment-book,  a  judgment  of  the 
supreme  or  said  superior  court,  for  the  amount  confessed,  with 
five  dollars  costs,  together  with  disbursements.  The  statement 
and  affidavit,  with  the  judgment  indorsed,  shall  thenceforth  be- 
come the  judgment-roll.  Executions  may  be  issued  and  enforced 
thereon,  in  the  same  manner  as  upon  judgments  in  other  cases  in 
such  courts.  When  the  debt  for  which  the  judgment  is  recovered 
is  not  all  due,  or  is  payable  in  installments,  and  the  installments 
are  not  all  due,  the  execution  may  issue  upon  such  judgment  for 
the  collection  of  such  installments  as  have  become  due,  and  shall 
be  in  the  usual  form,  but  shall  have  indorsed  thereon,  by  the  at- 
torney or  person  issuing  the  same,  a  direction  to  the  sheriff  to  col- 
lect the  amount  due  on  such  judgment,  with  interest  and  costs, 
which  amount  ahall  be  stated,  with  interest  thereon,  and  the  costs 
of  said  judgment.  Notwithstanding  the  issue  and  collection  of 
ench  execution,  the  judgment  shall  remain  as  security  for  the  in- 
stallments thereafter  to  become  due ;  and  whenever  any  further 
installments  become  due,  execution  may,  in  like  manner,  be  is- 
sued for  the  collection  and  enforcement  of  the  same. 

A  Jodgmemt. — The  judgment  may  be  entered  in  any  county  {Mother  y. 
Beffdrid,  45  Barb.  459 ;  1  Abb.  N.  S.  358 ;  80  How.  161).  Until  the  clerk 
enten  and  records  the  judgment,  there  is  no  judgment,  nothing  of  the  exist- 
ence of  which  a  notice  can  be  given,  so  as  to  affect  a  subsequent  mortgagee 
or  grantee.  There  is  not  onl^r  no  lien,  because  that  is  in  all  respects  the  crea- 
tion of  the  statute,  but  there  is  no  judgment  at  all  (Blydenburgh  y.  Northtufy 
18  How.  390 ;  see  4  How.  16 ;  30  id,  367). 


Chafteb  IV. 

C^er  of  the  defendant  to  comjpromise  the  whole  or  a  part  of  the 

action. 

Section  885.    Offer  of  compromise. 

886.  Befendant  may  offer  to  liquidate  damages  conditionally. 

887.  Effect  of  acceptance  or  renisal  of  offer. 

§  38S.    {Am'd  1861, 1866.)    Offer  of  compromue. 

The  defendant  may,  at  any  time  before  the  trial  or  verdict, 
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serve  upon  the  plaintiff  an  offer,  in  writing,  to  allow  jadgment  to 
be  taken  against  him  for  the  Bum  or  property,  or  to  the  effect 
therein  specified,  with  costs.  If  the  plaintiff  accept  the  offer,  and 
give  notice  thereof  in  writing  within  ten  days,  he  may  file  the 
summons,  complaint  and  offer,  with  an  affidavit  of  notice  of  ac- 
ceptance, and  the  clerk  mnst  thereupon  enter  judgment  accord- 
ingly. If  the  notice  of  acceptance  be  not  given,  the  offer  ia  to  be 
deemed  withdrawn,  and  cannot  be  given  in  evidence;  and,  if  the 
plaintiff  fail  to  obtain  a  more  favorable  judgment,  he  cannot  re- 
cover costs,  but  must  pay  the  defendant's  costs  from  the  time  of 
the  offer ;  and  in  case  the  defendant  shall  set  up  a  counter-claim 
in  his  answer,  to  an  amount  greater  than  the  plaintiff's  claim,  or 
sufficient  to  reduce  the  plaintiff 's  recovery  below  fifty  dollars,  then 
the  plaintiff  may  serve  upon  the  defendant  an  offer,  in  writing,  to 
allow  judgment  to  be  taken  against  him  for  the  amount  specified, 
or  to  allow  said  counter-claim  to  the  amount  specified  with  costs. 
If  the  defendant  accept  the  offer,  and  give  notice  thereof  in  writ- 
ing within  ten  days,  he  may  enter  judgment  as  above,  for  the 
amount  specified,  if  the  offer  entitle  him  to  judgment,  or  the 
amount  specified  in  said  offer  shall  be  allowed  him  in  the  trial  of 
the  action.  If  the  notice  of  acceptance  be  not  given,  the  offer  is 
to  be  deemed  withdrawn,  and  cannot  be  given  in  evidence ;  and 
if  the  defendant  fail  to  recover  a  more  favorable  judgment,  or  to 
establish  his  counter-claim  for  a  greater  amount  than  is  specified 
in  said  offer,  he  cannot  recover  costs,  but  must  pay  the  plaintiff's 
costs  from  the  time  of  the  offer. 

a.  Tender. — ^It  seems  that  the  code  has  not  repealed  the  provisioDS  of  tiie 
revised  statutes  relative  to  a  tender  after  suit  brought  (2  R  S.  558,  §§  30, 21, 
22).    Bee  note  to  §  822. 

b.  Payment  into  eourt. — ^Where  a  plaintiff  in  bad  faith,  and  to  make 
costs,  prevented  a  tender  before  action,  for  which  defendant  was  prepared, 
defendant  was  allowed  to  pay  money  into  court  and  haye  a  diaoontmnance 
without  costs  (The  PwpU  v.  N.  T.  Superior  Cowrt^  19  Wend.  104). 

e.  Payment  into  court  is  a  payment  pro  tatUo  (Murray  y.  Bethune^  1  WeDd. 
191);  it  admits  plaintiff  ^s  cause  of  action  to  the  amount  of  the  pajmeot 
(Spalding  y.  Vandsrcooh,  2  Wend.  481 ;  JoknMon  y.  Columbian  Im.  Co,  7  Jo1ibs> 
815) ;  and  plaintiff  is  entitled  to  that  amount  in  any  eyent  (Slack  t.  Bro^ 
13  Wend.  890).  If  the  amount  is  sufficient  to  carry  costs,  defendant  mffit 
pay  costs  to  the  time  of  payment  (AtkiraY.  CoUon^  8  Wend.  826);  if  tl^ 
plaintiff  does  not  proye  a  cause  of  action  for  more  than  the  sum  paid  iot  tbe 
yerdict  should  be  for  the  defendant  (Dakin  y.  Dunning^  7  Hill,  80),  and  be  s 
entitled  to  costs  (Logan  y.  OillMk,  1  E.  D.  Sndth,  898).  Eyen  if  plaintiff  does 
not  proye  a  cause  of  action  for  as  much  as  the  sum  paid  into  court,  he  cannot 
be  made  to  refund  (Bead  y.  Mut,  Safety  Ine,  Co.  8  Sand.  54^.    Where  the 

Elaintiff  proyes  a  cause  of  action  for  more  than  the  amount  paid  into  oooit, 
e  is  entitled  to  a  yerdict  and  judgment  for  the  whole  amount,  but  mo^ 
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credit  the  amount  paid  into  court  on  bis  execution  (Dakin  v.  Dunning,  7  Hill, 
30).  Money  cannot  be  paid  into  court  without  an  order  {Baker  y.  Sunt,  1 
Wend  108). 

a.  Bond  conditioned  for  paTment  of  money  by  installments  is  not  within  2  R. 
&  853, }  12,  permitting  defendant  to  discontinue  on  bringing  the  amount  due 
into  court,  with  costs  (see  The  P^l^  v.  i^.  T>  Superior  Court,  19  Wend.  104). 

h.  In  what  cases. — ^The  offer  may  be  made  in  any  and  eyery  action 
{Bridenbeeher  y.  Mason,  13  How.  208;  Keese  y.  Wpman,  Sid.  09]  HiU  y.  Nor- 
tkrwp,  0  id,  525 ;  Marble  y.  Lewu,  58  Barb.  432).  If  made  to  avoid  the  pro- 
Tisions  of  §  882,  the  court  may  set  it  aside  {Boss  y.  Bridge,  15  Abb.  160). 

«.  Joint  debtors, — One  defendant,  a  joint  debtor,  seryed  with  process, 
may,  \(j  an  offer  under  {  885,  bind  his  codefendant  {Emery  y.  Emery,  9  How. 
180) ;  and  in  an  action  against  two,  to  recoyer  a  joint  demand,  an  offer  by  one  of 
the  defendants,  the  other  defendant  not  making  any  defense,  will  subject  the 
plaintiff  to  costs  if  he  proceed  and  fail  to  recoyer  more  than  the  amount  men- 
tioned in  the  offer  {La  Forge  y.  Chilson,  1  Code  Rep.  N.  B.  159).  Where  A,  B, 
and  ( >  were  sued  jointly,  as  joint  debtors,  and  A  was  the  only  defendant  seryed, 
and  he  made  an  offer  under  §  885,  for  plaintiff  to  take  judgment  for  $410  and 
costs,  the  plaintiff  accepted  the  offer,  and  entered  judgment  against  ^^  all "  the 
defendants  as  joint  debtors.  It  was  held  that  theplaintiff  was  regular  {Lipman 
T.  Jodson,  1  Code  Rep.  K  8.  160,  n;  Emery  y.  Emery,  9  How.  130) ;  and  that 
he  might  enforce  his  judgment  against  the  joint  property  of  all  the  defend- 
ants, and  the  separate  property  of  the  defendant  who  made  the  offer  {Emery 
T.  Emery,  9  How.  180).  Where  two  defendants  were  regularly  seryed  with 
smnmons,  and  one  defendant,  without  the  authority  of  the  other,  authorized 
an  attorney  to  appear  for  both,  and  he  appeared  and  seryed  an  offer  which  the 
plaintiff  accepted,  and  took  judgment,  the  court,  on  motion  of  the  defendant 
who  had  not  authorized  the  employment  of  the  attorney,  let  such  defendant 
in  to  defend,  the  judgment  standing  as  security  {Bhdgett  y.  Conklin,  9  How. 
442;  see  Tates  y.  Horanson  7  Rob.  12). 

d.  Partners. — One  partner  has  no  general  authority  to  make  an  offer  of 
judgment  against  the  firm,  in  an  action  against  the  firm ;  and  if  one  partner 
makes  such  an  offer,  and  it  is  accepted  and  judgment  entered,  the  judgment 
will  he  irregular  as  to  all  the  defendants  but  the  one  making  the  offer  {Emt- 
•on  V.  Oehrman,  1  A  >b.  167 ;  10  How.  801 ;  Biwiey  y.  Le  Gal,  1  Abb.  283). 
But  where  an  attomty  appears  for  both  partners,  and  there  is  no  contriyance 
in  employing  him  to  appear,  his  appearance  on  the  record  may  make  the  judg- 
ment regular  (19  Barb.  694;  Bridenbeeker  y.  Mason,  16  How.  208).  One  part- 
ner of  a  firm  in  failing  circumstances,  for  the  purpose  of  securing  a  honajlde 
partnership  creditor,  admitted  seryice  of  a  summons  and  complaint,  and  served 
an  offer  on  which  judgment  was  entered,  and  execution  entered  against,  and 
leyy  made  on,  the  partnership  property ;  and  on  motion  to  set  aside  the  judg- 
ment and  execution,  by  the  other  member  of  the  firm,  who  was  not  cognizant 
of,  nor  consenting  to  the  proceedings,  it  was  held  that  the  judgment  and  pro- 
ceedings were  regular  {Olwell  y.  McLaugMin,  10  N.  Y.  Leg.  Obs.  816). 

tf.  Form. — 'Hie  offer  need  not  be  signed  by  the  defendant  in  person,  the 
signature  of  his  attorney  is  sufiScient  (Sterne  y.  Bently,  8  How.  831).  If  the 
defendant  has  appeared  by  an  attorney,  the  offer  should  be  made  and  sub- 
scribed by  such  attorney  ( W^  y.  DiU,  18  Abb.  264).  If,  in  such  a  case,  an 
off<^  is  made  by  the  defendant  in  person,  judgment  should  not  be  entered 
upon  it  without  leaye  of  the  court  {id,)  The  offer  should  be  so  distinctly 
made  as  to  leaye  no  doubt  as  to  its  meaning  or  its  extent  (Pod  y.  N,  T,  Cent, 
B,  B.  Co.  12  How.  552).  An  offer  seryed  with  a  copy  of  the  answer  (which 
Answer  claimed  a  set-off  in  respect  of  two  promissory  notes),  stating  that  the 
defendant  offered  to  allow  the  plaintiff  to  take  judgment  for  the  amount 
claimed  in  the  summons,  less  the  amount  of  the  two  notes  set  up  in  the  third 
uid  fourth  defenses  in  the  answer,  with  costs,  was  held  sufficient.  The  balance, 
between  the  amount  claimed  and  the  amount  of  the  notes,  was  ascertainable 
by  computation  (Burnett  y.  Westfalf,  15  How.  420).    It  must  expressly  state 
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that  judgment  for  the  sum  offered  may  be  taken  with  coets,  or  it  wiU  be  of  no 
avail  whatever  {Banney  v.  BtuseU,  8  Dner,  689).  It  must  be  unconditiozul 
and  leave  nothing  to  be  ascertained  or  determined  before  the  entry  of  the 
judgment  {Pinkney  v.  ChUdi,  7  Bosw.  660 ;  15  Abb.  187,  note).  Thus  an  offer 
for  a  certain  sum  "  without  costs,  this  offer  being  subject  to  ^e  covenant  for 
a  sta^  of  proceedings  entered  into  between  the  parties,"  was  held  not  to  be 
within  the  statute  (id. ;  and  see  Banna  v.  DceUr^  15  Abb.  137),  and  see  offer 
in  a  foreclosure  action  {Bettu  v.  ChodwiH,  82  How.  187 ;  and  see  Mik^  t. 
LewiB,  58  Barb.  482). 

a.  The  offer  may  be  for  the  fW  amount  demanded  by  the  complaint  {Bm 
V.  Bridge,  15  Abb.  150 ;  24  How.  168).  It  should  be  in  behalf  of  aU  the  de- 
lendants,  or  at  least  in  behalf  of  all  as  to  whom  the  plaintiff  is  in  a  sitoatioD, 
on  filing  the  offer,  to  perfect  judgment  {Qriffith*  v.  De  Fore&t^  16  Abb.  298;  85 
How.  886 ;  and  see  wpra^  J<nnt  aeUon-^Paitnen). 

h.  When  aerred. — ^The  offer  may  be  served  immediately  after  theacti(m 
is  commenced  and  before  any  complaint  is  served  (KiUi  v.  6eeb&r,  10  How. 
270).  It  should  be  served  more  than  ten  days  before  the  trial ;  if  served  wiAm 
ten  days  of  the  trial,  the  plaintiff  may  proceed ;  and  if  tJie  trial  is  actually  htd 
before  the  expiration  of  the  ten  days  in  which  the  plaintiff  may  cdect  to  ac- 
cept or  reject  it,  the  defendant  can  have  no  benefit  from  it  {Pomeroy  v.  EM&^y 
7  How.  161 ;  Walker  v.  JohMon,  8  id.  240). 

e.  Amendment  by  plafntlfll— An  amendment  by  plaintiff  of  his 
pleadings  after  an  offer,  in  nowise  affects  such  offer  {KilU  v.  Sefi^er^  10  How. 
270). 

d.  More  fliTorable  Jodcment* — ^Where  the  amount  offered,  with'in- 
terest  to  the  date  of  the  judgment,  would  exceed  the  amount  recovered,  tiu 
judgment  is  not  ^*  more  favorable,"  and  the  defendant  is  entitled  to  costs  (TiH- 
mem  V.  Keane^  1  Abb.  N.  S.  28).  When  the  amount  recovered,  added  to  any 
amount  of  counter-claim  extinguished  by  the  judgment,  exceeds  the  amount 
offered,  the  judgment  is  ^'  more  favorable,"  the  plaintiff  is  endtled  to  coate 
{Tomphind  v.  Iveiy  86  N.  Y.  76 ;  1  Trans.  App.  266 ;  8  Abb.  N.  S.  267;  12^- 
iflei  V.  Fogg,  7  How.  824 ;  Melding  v.  MiUSy  2  Bosw.  489;  but  see  Sehneidari. 
Jaoobi,  2  Duer,  694 ;  KiUe  v.  Berber,  10  How.  270 ;  Budd  v.  Jaekwi,  26  How. 
889 ;  Turner  v.  Hcneinger,  81  How.  66).  The  amount  of  the  judgment  is  not 
the  only  test  of  its  favorableness  {Hmoard  v.  Fa/rley,  18  Abb.  867 ;  29  How.  4). 
Thus,  in  an  action  on  a  bond  secured  by  mortgage  to  recover  an  InstaDment, 
an  offer  of  the  whole  amount  secured  by  the  TOnd,  but  not  due,  wiU  not  jffe 
vent  a  judgment  for  the  installment  due,  with  interest  from  being  a  more 
favorable  judgment  {id.)  The  offer  should  be  construed  as  an  offer  in  tiie 
action,  at  the  time  it  was  served,  in  its  then  condition  {Tompkin$  v.  ht^ 
eupra). 

e.  Costs. — ^In  an  action  on  contract,  at  issue  and  on  the  calendar  for  triid, 
the  defendants  made  an  offer  of  jud^ent  for  $49.50^  which  ti^e  plaintiff 
accepted, — held,  the  defendant  was  entitled  to  recover  his  costs  of  the  defense 
(Johman  v.  8agar,  10  How.  652). 

/.  Where,  in  an  action  to  recover  land,  the  defendant  served  with  his 
answer,  which  was  a  general  denial,  an  offer  allowing  the  plaintiff  to  take 
judgment  for  a  part  of  the  premises  claimed.  The  offer  was  not  accepted. 
The  plaintiff  did  not  obtain  a  more  favorable  judgment  than  that  offered, 
and  the  question  arose  as  to  the  amount  of  costs  to  each  party.  Hand,  J., 
allowed  the  plaintiff  $12  and  disbursements  for  his  costs  up  to  the  time  of 
the  offer,  but  disallowed  all  subsequent  costs  and  disbursements,  including 
the  disbursements  on  entering  jud^ent.  He  also  allowed  the  defendant 
full  costs,  excepting  costs  before  notice  of  trial,  but  no  costs  of  entering  np  t 
separate  judgment  for  his  costs.  He  disallowed  extra  costs  to  the  defendant 
(KeeM  V.  Wyman,  8  How.  88 ;  and  to  the  like  effect  is  Burnett  v.  WesffoU,  15 
id.m).  ^      . 

g.  Judgment. — The  judgment  may  be  entered  without  the  direction  ei 
a  judge  (BiU  v.  Northrupy  9  How.  525 ;  7  Rob.  12). 
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§886.  Defendant  may  offer  to  liquidate  damages  eondi- 
tumaUy. 

Id  an  action  arising  on  contract,  the  defendant  may,  with  his 
answer,  ser^e  upon  the  plaintiff  an  offer  in  writing,  that  if  he  fail 
in  his  defense,  the  damages  be  assessed  at  a  specified  sum  ;  and  if 
the  plaintiff^  signify  his  acceptance  thereof  in  writing,  with  or 
before  the  notice  of  trial,  and  on  the  trial  have  a  verdict,  the 
damages  shall  be  assessed  accordingly. 

§  887,     ^ect  of  acceptance  or  refusal  of  offer. 

If  the  plaintiff  do  not  accept  the  offer,  he  shall  prove  his 
damages,  as  if  it  had  not  been  made,  and  shall  not  be  permitted 
to  give  it  in  evidence.  And  if  the  damages  assessed  in  his  favor 
shall  not  exceed  the  sum  mentioned  in  the  offer,  the  defendant 
shall  recover  his  expenses,  incurred  in  consequence  of  any  neces- 
sary preparation  or  defense  in  respect  to  the  question  of  damages. 
Sneh  expense  shall  be  ascertained  at  the  trial. 

a,  IVonaeeeptaiice* — ^By  not  accepting  an  offer,  the  plaintiff  does  not 
waiye  his  right  to  be  paid  the  sum  admitted  by  the  answer  to  be  due 
{Dumibury  y.  Waodtoara^  1  Abb.  448 ;  and  see  Smith  y.  OUsm^  4  Sand.  711). 

6.  The  mere  acceptance  of  an  offer  is  not  obtaining  judgment  {Lippmann 
T.  Peter^rger^  9  Abo.  209 ;  see  fupm,  in  note  to  §  885). 


Chapteb  V. 
Admieeion  or  Inspection  of  Writings. 

§  888.  (Aoi'd  1849.)  Inspection  and  copy  of  books,  papers, 
and  documents,  how  obtained, 

(1.)  Either  party  may  exhibit  to  the  other,  or  to  his  attorney, 
at  any  time  before  the  trial,  any  paper,  material  to  the  action,  and 
request  an  admission  in  writing  of  its  genuineness.  If  the  adverse 
party,  or  his  attorney,  fail  to  give  the  admission,  within  four  days 
after  the  request,  and  if  the  party  exhibiting  the  paper  be  after- 
ward put  to  expense  in  order  to  prove  its  genuineness,  and  the 
same  be  finally  proved  or  admitted  on  the  trial,  such  expense,  to 
be  ascertained  at  the  trial,  shall  be  paid  by  the  party  refusing  the 
admission,  unless  it  appear  to  the  satisfaction  of  the  court  that 
there  were  good  reasons  for  the  refusal.    (2.)   The  court  before 
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which  an  action  is  pending,  or  a  judge  or  justice  thereof,  may  in 
their  discretion,  and  upon  due  notice,  order  either  party  to  give  to 
the  other,  within  a  specified  time,  an  inspection  and  copj,  or 
permission  to  take  a  copy,  of  any  books,  papers,  and  docnmentB, 
in  his  possession  or  under  his  control,  containing  evidence  relating 
to  the  merits  of  the  action,  or  the  defense  therein.  If  compliance 
with  the  order  be  refused,  the  court,  on  motion,  may  ezclade  the 
paper  from  being  given  in  evidence,  or  punish  the  party  refosing, 
or  both. 

a.  Inspection,  In  urbat  eases* — This  section  is  not  a  subBtitate  for 
the  provisions  of  the  revised  statutes  (2  B.  S.  199),  but  is  aimliaiy  thereto 
{Oould  V.  McCaHhy,  11  N.  Y.  675  ;  Marristm  v.  SturgU,  36  How.  177).  The 
two  systems  may  well  stand  together  (FoUett  v.  Weed^  1  Code  Rep.  S5 ;  M 
V.  FeUtws,  1  Code  Rep.  N.  8. 146 ;  Davi$Y.  Dunham,  13  How.  427;  PwdarJ. 
Seaman,  88  Barb.  140).  This  section  extends  only  to  an  inspection  (whkh 
implies  production)  and  a  copy,  and  not  to  discovery  {Breco&rt  v.  Wairntr,  8 
How.  821),  and  the  right  to  an  inspection  to  discover  evidence  is  not  to  be 
confounded  with  the  production  or  books,  &c.,  as  eyidence  on  the  trial 
{LffferU  V.  Brampton,  24  How.  257).  The  code  enlarges  the  remedy  for  ob- 
taining discovery,  &c.,  and  if  a  party  establishes,  satisfactorily,  that  any 
document  is  in  the  possession  or  control  of  his  adyersary,  containing  evidence 
relating  to  the  merits  of  the  action  or  defense,  its  inspection  may  be  ordered 
(Com  v.^9ito,  9  Boew.  695).  But  the  statute  does  not  sanction  an  order 
requiring  either  party  to  disclose  evidence  which  he  intends  to  introduce 
against  his  adversary  {Strong  v.  Strang,  1  Abb.  N.  S.  283). 

h.  The  court  has  no  power  to  order  a  draft,  upon  which  the  action  is 
brought^  to  be  delivered  to  defendants,  for  the  purpose  of  being  annexed  to 
a  commission  to  be  inspected  by  the  witnesses  (Butlar  y.  Lee,  19  How.  ^)- 

e.  The  power  of  the  court,  in  a  proceeding  under  this  section,  i&  limited 
b^  the  terms  of  the  section.  In  the  firat  instance,  the  court  may  order  a  party  to 
give,  within  a  specified  time,  an  inspection  and  copy,  or  permission  to  take  a 
copy  of  books,  &c. ;  if  compliance  with  the  order  is  revised,  the  court  may 
exclude  the  paper  from  evidence,  or  punish  the  party  refusing  compliance, 
or  both,  but  it  is  erroneous  to  order  a  deposit  of  Dooks,  &c.,  and  in  default, 
that  the  party  be  precluded  from  from  all  defense  and  adjudged  goOtj 
of  contempt  (Pindar  y.  Seaman,  80  Barb.  140 ;  see  Rules  14,  15, 16, 17).  It 
was  not  intended  by  the  supreme  court  rules  to  confine  the  discovery  of  docu- 
mentary eyidence  to  the  cases  mentioned  in  the  rule,  but  all  proceedings  in- 
stituted under  section  888  must  be  governed  by  its  provisions,  uncontrolled 
and  unaffected  by  the  rule  (Exchange  Batik  y.  Monteith,  4  How.  280).  For 
although  the  legislature  has  imposed  upon  the  supreme  court  the  daly  of 
prescribinff,  by  general  rules,  the  cases  in  which  a  discovery  may  be  €om- 
pelled,  and  although  this  has  been  done,  yet  the  court  itself  is  not  bound  bj 
these  rules,  but  may  compel  a  discoyery  m  other  cases  than  those  preacribed 
(Ikwis  V.  Dunham,  11  N.  T.  675).  But  the  court  has  no  power,  on  motion,  to 
compel  a  party  to  submit  articles  which  are  the  subject  of  the  action,  and  are 
neither  books,  documents,  nor  evidences,  of  themselves,  to  be  inspected  by 
third  parties,  to  enable  such  parties  to  qualify  themselves  to  testify  as  ex- 
perts (Ansen  v.  Tuska^  1  Rob.  668 ;  19  Abb.  891). 

d.  The  court  will  not  grant  a  discovery  to  ascertain  the  names  of  persons 
proper  to  be  made  parties  to  the  action,  but  only  to  help  the  plaintiff  in 
stating  his  cause  of  action  (Opdyke  v.  Marble,  18  Abb.  266;  44  Bark  64). 
The  agents  of  a  corporation  cannot,  in  their  individual  capacities,  he  com- 
pelled to  discover  the  books  of  the  corporation  (id.),  as  a  party  cannot  pro- 
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CTire  the  prodactioii  of  the  books  of  a  corporation  by  means  of  a  mhpcma 
ifiea  tecum,  the  pro^r  remedy  of  a  party  entitled  to  use  such  books  as  evi* 
dence  is  an  application  under  this  section  or  under  the  revised  statutes  (La 
Farffe  v.  La  Purge  Ins.  Co,  14  How.  26^.  As  to  the  extent  to  which  a  cor* 
poiBtion  may  be  required  to  submit  its  books  to  inspection,  see  Johruon  v. 
Gut»l  SUwr  Mining  Oo.  2  Abb.  N.  8.  418 ;  Walker  v.  GraniU  B*h,  19  Abb, 
111. 

0.  The  flranting  or  refusing  the  order  rests  very  much  in  the  discretion  of 
the  court  (Keder  v.  Jhuenbury,  1  Duer,  660 ;  FoUett  v.  Weed,  1  Code  Rep.  66 ; 
Van  Zandt  v.  (Mb,  12  How.  544 ;  WhiU  v.  Monroe,  83  Barb.  660  ;  see,  how- 
ever, Woods  V.  De  FigaitUere,  26  How.  622),  and  is  never  a  matter  of  course 
{E>oker  v.  MattJuws,  3  How.  829) ;  and  the  order  will  never  be  granted  where 
it  appears  that  the  party  making  the  application  is  chargeable  with  gross 
negligence  or  bad  faith  (i&.),  or  where  he  can  obtain  the  production  of  the 
paper,  &c.,  by  a  subpoma  duces  teeum^  and  an  examination  as  a  witness  of  the 
party  having  the  custody  of  such  paper  either  before  or  on  the  trial  {Van 
Zandt  T,  Cd&,  12  How.  644;  Com,  Bank  of  Albany  v.  Dunham^  13  id.  641; 
BmooHT,  Warner,  8  id.  821 ;  Stalker  v.  Qaunt,  12  N.  Y.  Leg.  Obs.  124). 

6.  It  is  a  matter  of  course  to  compel  a  party  who  has  the  possession  of  a 
document  belonging  equally  to  both,  to  produce  the  same  for  the  inspection 
of  his  adversary,  for  tJie  purpose  of  the  action  {KeUy  v.  Eckford,  6  Paige, 
648;  see  10  Abb  841,  note).  jPartnership  books  and  papers,  in  the  hands  of 
one  partner  or  his  representatives,  will,  in  any  stage  or  the  action,  be  ordered 
to  M  deposited  in  court  {KeUy  v.  Eehford,  6  Paige,  648) ;  and  where  one 
party  had  possession  of  a  letter,  the  property  of  his  adversary,  an  in- 
spection of  It  was  ordered  {Livermore  v.  8t.  John,  4  Rob.  12). 

e.  The  power  to  order  the  production  of  books,  &c.,  will  never  be 
stretched  to  cover  those  books,  &c.,  which  only  fumish  information  to  enable 
the  party  to  procure  evidence  (  Woods  v.  De  Mganiere,  26  How.  622 ;  Morrison 
V.  Btwrgis,  26  How.  177).  And  it  is  not  sufficient  that  the  books,  &c.,  may,  or 
probably  will  fumish  information  to  obtain  evidence  which  may  be  material. 
The  book,  &C.,  itself  must  contain  the  evidence  (Morrison  v.  Sturgis,  26  How. 
177 ;  Woods  v.  De  Mganiere,  26  How.  622 ;  Pegram  v.  Carson,  10  Abb.  840). 
But  in  the  New  York  common  pleas  it  is  held  that  an  inspection  of  books 
and  papers  should  be  granted,  ii  the  books,  &c.,  contain  evidence  which  will 
prove  or  tend  to  prove  a  material  fact  (Lefferts  v.  Brampton,  24  How.  267). 

d.  Inspection  to  enable  a  party  to  prepare  bit  pleading. — 
An  application  for  discoveiy  of  books,  &c.,  to  enable  plaintiff  to  prepare  his 
complaint,  will  be  granted  in  an  action  against  defendants  as  plaintiff's 
factors  in  selling  his  goods,  the  defendants  not  having  rendered  an  account; 
but  will  not  be  granted  to  enable  plaintiff  to  ascertain  if  an  account  rendered 
is  correct  (Ruberry  v.  Binns,  6  Bosw.  686).  And  an  order  may  be  made  to 
enable  a  party  to  fumish  a  bill  of  particulars  (Prince  v.  Currie,  2  How.  119). 
To  warrant  an  order  for  inspection  to  enable  plaintiff  to  prepare  his  com- 
plaint, "  strong  affidavits,''  showing  the  necessity  for  the  discovery,  will  be 
required  (KeeTer  v.  Dusenbury,  1  Duer,  661 ;  see  Opdyke  v.  Marble,  18  Abb. 
266;44B«rb.  64). 

e.  Where  the  application  was  to  enable  the  defendant  to  answer,  and  no 
fact  was  stated  showing  how  the  discoveiy  was  necessary,  but  the  petition 
merely  stated  that  with  the  aid  of  the  discovery  the  defendant  expected  to  be 
able  to  prove  that  the  note,  the  cause  of  action,  had  been  paid, — ^held,  the 
petition  was  defective  in  not  stating  the  facts  the  defendant  expected  to 
prove  (Gelston  v.  Marshall,  6  How.  898;  Stanton  v.  Del.  Mut.  Ins.  Co,  2  Sand. 
662).  An  order,  requiring  the  plaintiff  to  produce  or  give  copies  of  papers 
to  enable  the  defendant  to  answer,  will  not  be  made  when  it  is  manifest  that 
the  defendant  has  no  defense  which  he  cannot  set  up  in  due  legal  form,  to 
raise  the  proper  issues,  without  the  aid  of  such  papers  (Mora  v.  McCredy,  2 
Bosw.  669).  Discovery  may  be  ordered  to  assist  the  defendant  to  facts 
without  which  he  cannot  frame  an  answer  which  will  protect  his  rights 
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in  the  action  itself;  but  the  object  for  which  discovery  will  be  ordered  is  not 
to  prevent  a  defendant  from  Answering  nntrnthfully  (id,)  It  may  be  veiy 
much  desired  by  a  defendant  to  know,  before  he  answers,  what  &cte  the 
plaintiff  may  be  able  to  prove,  and  what  admissions  or  evidence  statements 
and  accounts  rendered  by  him  to  the  plaintiff  may  contain ;  and  such  knowl- 
edge might  perhaps  serve  as  a  useful  precaution,  admonishing  the  defendant 
what  he  may  not,  with  safety  to  his  reputation,  aver  or  deny ;  but  sach  con- 
siderations are  no  reasons  for  compelling  a  discovery  to  enable  the  defendant 
to  answer  (id.) 

a.  Where  an  instrument,  i.  «.,  an  undertaking,  in  the  possession  of  the 

Slaintiff,  is  set  out  or  referred  to  in  the  complaint,  and  the  defendant  is  "in 
oubt  as  to  the  correctness  of  what  purports  to  be  a  copy  in  the  complaint, 
he  may  demand  from  the  plaintiff  or  his  attorney  an  inspection  of  the  original 
instrument  before  making  answer ;  and  if  an  inspection  is  refused,  the  court 
would  order  its  production  "  (  Weston  v.  Juddy  1  Abb.  854). 

5.  In  an  action  on  a  book  account  for  goods  sold  and  delivered  the  de- 
fendant by  C.  &  H.,  the  assignors  of  the  plaintiff  the  defendant  set  up  a 
counter-claim,  and  an  order  nad  been  obtained  calling  on  him  to  ddiver 
particulars  thereof ;  he  then  moved  at  chambers  on  petition,  "  that 
plaintiff  be  ordered  to  produce  and  discover  to  defendant  the  day-books, 
journals,  ledgers,  lumber-books,  memorandum-books,  and  receipts  of  C.  ft 
H.,"  and  that  defendant  may  be  at  liberty  to  inspect  the  same  at  all  reason- 
able times ;  and  that  he,  defendant,  could  not  give  dates  and  items  of  his 
counter-claim  without  such  inspection.  The  plaintiff  admitted  possession 
of  the  books  referred  to.  The  court  ordered  plaintiff  to  deliver  sworn  co^es 
of  the  entries  of  the  credits  to  the  defendants  on  the  books  in  the  possesaioa 
of  the  plaintiff  (Ai»««wrt  V.  Warner,  8  How.  391). 

6.  At  urbat  staire  of  the  action  the  order  may  be  m^mde,— 
The  order  may  be  made  in  any  stage  of  the  action  (Miller  v.  MathiTy  5  Hov. 
160  ]  Morrison  v.  Sturgis,  26  How.  177).  It  was  there  made  and  enforced  he 
fore  issue,  to  enable  a  defendant  to  make  his  defense  (8ta$Uon  v.  Del.  JM. 
Jns,  Co.  2  Sand.  662 ;  Powers  v.  Elmendorf,  4  How.  60 ;  Oelsfan  v.  MarskA  C 
How.  898),  or  a  plaintiff  to  reply  or  prepare  for  trial  {&.) ;  but  it  is  doubtful 
if  the  order  would  be  granted  before  service  of  a  complaint  in  an  action  for 
libel,  and  to  enable  the  plaintiff  to  frame  his  complaint  (Keder  v.  Duseiikmjiy 
1  Duer,  660) ;  and  where  the  justice  of  the  case  requires  it,  the  court  wffl 
order  the  discovery  of  papers,  &c.^pending  a  trial  before  referees  (MethetMei 
Bank  v.  James^  2  Code  Kep.  46).  Where  the  defendant's  demurrer  has  heen 
overruled,  and  defendant  has  appealed  from  the  order  overruling  his  demuirer, 
a  motion  for  discovery  of  defendant's  books,  &c.,  and  to  enaUe  plaintiff  to 
prepare  for  trial,  is  premature  until  the  decision  of  such  appeal  (PaUn  t. 
Johnson^  18  Abb.  804). 

d,  lUfto  may  make  tbe  order* — The  power  to  order  the  prodiK- 
tion  of  books,  &c.,  under  this  section,  is  limited  to  the  court  or  a  justice  thereof^ 
whether  exercised  under  the  code  or  the  revised  statutes.  A  referee  cannot 
make  the  order  (FVaeer  v.  Phelps,  8  Sand.  741):  If  the  action  is  in  a  connty 
court,  the  county  judge  may  make  the  order  (Broderiek  v.  Shelton,  18  Ahh 
218). 

e.  notion,  bour  made. — '^  A  party  seeking  a  discovery  has  two  con- 
current remedies  to  which  he  may  resort  He  may  make  his  app1icati<Hi  in 
the  manner  prescribed  by  the  revised  statutes,  or  he  may  proceed  under  the 
code"  (Dams  v.  Dunham^  18  How.  427).  The  application  may  be  so  framed 
as  to  embrace  a  discovery  under  the  code  and  a  production  of  papers  under 
the  rules  (LooeU  v.  Clark,  7  How.  158). 

/.  The  motion  to  compel  the  production  and  discovery  of  books,  &&,  is  to 
be  made  *'in  the  manner  proviaed  by  law  ^  (Rule  14) ;  and  the  manner  pro- 
vided is  by  petition  (Dole  v.  Fettom,  5  How.  451 ;  FollM  v.  Weed,  1  CodeB^- 
65).  The  petition  should  be  addressed  to  '^The  Supreme  Court  of  the  people 
of  the  State  of  New  York ''  (He  Buckhout,  21  Barb.  848).    But  the  appUcatton 
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will  not  be  denied  on  the  ground  that  the  application  was  by  motion  and  not 
by  petition  {Jokmon  v.  C<msoL  Silver  Mining  Oo.  2  Abb.  N.  8.  418).  When 
the  motion  is  made  pending  a  trial  before  a  referee,  the  certificate  of  the 
referee  that  the  production  of  the  papers,  &c.,  is  necessary,  will  be  considered 
by  the  court  as  presumptively  sufficient  to  warrant  the  making  the  order 
(Fmer  v.  PMp9,  8  Sand.  741). 

a.  One  of  the  first  facts  which  should  appear  on  an  application  for  a  dis- 
coyeiy  of  books  and  papers,  for  the  purpose  of  preparing  for  trial,  is,  that 
the  applicant  has  not  in  his  possession  the  same  infonnation,  or  if  he  has, 
that  he  has  not  the  means  of  establishing  by  other  available  proof  the 
contents  of  sach  books  or  papers  (Jaekling  v.  Edmonds^  8  E.  D.  Smith,  529; 
McAUitterY.  Pond,  16  How.  299).  For,  ordinarily,  a  discovery  will  not  be 
ordered  where  the  facts  sought  to  be  proved  thereby  can  be  established  with- 
out such  discovery  (Lato  v.  Oraydon,  14  Abb.  448 ;  Woods  v.  De  Figaniere,  25 
How.  522;  Pegram  v.  Qwnon^  10  Abb.  340).  It  is  not  sufficient  for  the  ap- 
plicant to  say  be  ikinks  a  discovery  necessary  (  WUhie  v.  Moore,  17  How.  480) ; 
nor  that,  as  he  is  *^  advised  ^^  or  "  advised  by  counsel,^'  such  discovery  is  neces- 
aaiy  {Strong  v.  Strong,  3  Rob.  675). 

I.  The  roles  contemplate  the  setting  forth,  in  the  moving  papers,  thefaet$ 
o»d  dreufMtanees  which  show  tJiat  the  discovery  is  necessary,  and  that  the 
party  applying  therefor  is  entitled  to  demand  it  of  the  adverse  party.  A  mere 
statement,  that  in  the  opinion  of  counsel  the  discovery  souffht  is  necessary, 
will  not  suffice.  Such  a  statement  is  requisite,  but  it  is  cumulative  (McAllister 
J.  Pond,  15  How.  299;  JaMing  v.  Edmonds,  8  E.  D.  Smith,  529;  Speyers  v. 
Tarstriteh,  5  Rob.  606 ;  MergueXU  v.  Cont,  Bh  NoU  Co.  7  Rob.  77). 

c.  The  documents  required  to  be  produced  should  be  specially  set  forth 
(Jaekling  v.  Edmonds,  3  £.  D.  Smith,  529 ;  and  see  Watson  v.  Benwiek,  4  Johns. 
381),  with  sufficient  precision  to  enable  the  opposite  party  to  know  with 
certainty  what  are  tne  documents  required  {Low  v.  Ghaydon,  14  Abb.  443 ; 
Walker  v.  Granite  Bank,  19  Abb.  Ill ;  Mergudler.  Cont  Efk  Note  Co,  7  Rob. 
77).  Where,  on  an  application  for  the  discovery  of  minutes  kept  by  the 
defendants  from  1696  to  1716,  the  petition  stated  that  the  petitioner  ^4s  in< 
foimed  and  believes  that  such  nunutes  contain  evidence^'  in  favor  of  the 
plaintifib, — ^held  not  sufficient  to  warrant  any  order  for  production.  To  war- 
rant an  order,  the  minutes  should  have  been  described  with  sufficient  certainty 
to  enable  the  defendant  to  ascertain  whether  they  existed  in  his  possession 
and  to  enable  the  court  to  judge  of  their  materia^ty  {The  People  v.  Trinity 
Chwrck,  6  Abb.  177). 

d.  In  every  case  the  party  seeking  the  discovery  must  show,  to  the  satisfac- 
tion of  the  court  or  officer,  that  the  books  or  papers  which  he  seeks  to  have 
produced,  contain  evidence  relative  to  the  merits  of  the  action  {Davis  v.  Dun- 
nam,  13  How.  428 ;  Cassard  v.  Hinman,  6  Duer,  695) ;  because  the  order  is 
never  granted  to  produce  papers,  &c.,  other  than  those  which  relate  to  the 
merits  (Keeler  v.  Dusenbury,  1  Duer,  661 ;  Woods  v.  De  Figaniere,  25  How. 
522).    An  allegation  that  the  books,  papers,  and  documents  "  relate  to  the 
merits  of  the  action  "  is  wholly  insufficient.    The  petition  must  show  in  what 
respect  chey  relate  to  the  merits,  that  the  court  may  judge  for  itself  {Cassard 
V.  Hinman,  6  Duer,  695 ;  Morrison  v.  Sturgis,  26  How,  177 ;  Pegram  v.  Carson, 
10  Abb.  340 ;  18  How.  519).    Where  the  petition  stated  that  the  action  w^ 
brought  upon  a  note  made  by  the  defendants  through  their  authorized  agents, 
<m,  &.,  and  that  the  defense  was  a  general  denial,  no  other  facts  or  circum- 
stances were  stated  to  support  the  general  allegation  that  all  the  bill-books, 
daybooks,  cash-books,  and  ledgers,  in  which  the  transactions  and  business  of 
the  defendants  are  entered,  are  material  to  enable  the  plaintiff  to  prepare  for 
trial,  and  to  sustain  his  complaint, — held  tiliat  sufficient  was  not  stated  to 
wamnt  an  order  for  discovery  {Davis  v.  Dunham,  13  How.  428 ;  11  N.  Y.  575). 
Where  the  necessity  of  the  examination  is  alleged  to  be  that  the  books  will 
show  a  partnership,  &c.,  but  the  affidavits  do  not  allege  the  character  of  a 
tittgle  entry  which  the  court  can  determine  to  be  material,  the  motion  will  be 
denied  {Kaupe  v.  Isdell,%  Rob.  699). 
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a.  To  obtain  a  discovery,  the  parties  cannot  sabstitate  their  own  judgment 
on  vague  information,  the  nature  and  source  of  which  is  not  disclos^  for 
that  of  the  court,  enough  must  be  shown  to  enable  the  court  to  decide  that 
the  discovery  is  necessary  (Kaupe  v.  IddeU^  8  Rob.  690 ;  Merguelle  v.  C^mt. 
B*h  Note  Co.  7  Rob.  77). 

h,  Teriflcatioii. — ^It  is  not  necessary  that  the  facts  should  be  made  to 
appear  by  the  oath  of  the  party.  They  may  be  shown  by  the  oath  of  any 
other  x)erBon  {Exchange  B^h  v.  Mtmteith,  4  How.  280),  provided  he  has  a 
knowledge  of  the  facts  (Strong  v.  Strong^  3  Rob.  675).  Absence  of  the  party 
will  not  excuse  the  absence  of  a  positive  aflirmation,  unless  the  source  and 
grounds  of  the  deponent^s  knowledge  and  belief  on  the  subject  are  set  forth 
{Walker  v.  Granite Rk,  19  Abb.  111). 

e.  Opposing  appll€»iUon* — ^Where  a  discovery  of  a  paper  is  sou^t^ 
and  it  is  stated  on  oath  to  have  been  delivered  to  the  adverse  party,  to  excoae 
himself  from  discovering  it,  he  must  swear  positively  that  it  is  not  in  his  pot- 
session  or  under  his  control,  or  must  state  facts  which,  with  his  denial  on  his 
knowledge,  information,  and  belief,  are  equivalent  to  a  positive  negation  on 
oath  {SmUhard  v.  Dwight,  2  Sand.  672).  The  application  must  be  denied, 
where  the  party  against  whom  the  application  is  made  denies  under  oath  that 
the  books  or  papers  sought  for  are  in  his  possession  or  under  his  control 
{BradMtreet  v.  BatUy,  4  Abb.  288 ;  Ah(yyke  v.  WcHoot,  id.  41 ;  ffoyt  y.  Amer.  Bl 
Bank,  8  How.  89;  1  Duer,  652 ;  see  Wood%  v.  De  Figaniere,  25  How.  628;  1 
Rob.  681).  But  where,  on  a  motion  founded  on  a  petition  under  the  proviskmi 
of  the  revised  statutes  for  the  deposit  of  books  for  inspection,  the  affidavit  to 
resist  such  motion  did  not  deny  possession  or  control  of  the  books,  &c,  bat 
alleged  that  deponent  ^*  has  made  diligent  search  therefor,  and  has  been  un- 
able to  find  any  such  books,  te.,  and  that  the  same  are  not  now  in  his  poesearion 
or  under  his  control,  and  he  is  unable,  from  any  knowledge  he  has,  to  prodnoe 
such  books,"  &c.,  was  held  to  be  evasive,  and  not  sufficient  to  defeat  the 
motion  {Buiki  v.  OharHek,  10  Abb.  129). 

d.  An  application  under  the  provisions  of  the  revised  statutes  for  a  discov- 
ery of  books,  &c^  should  be  denied  where  it  appears  that  the  petitioner  mi^t, 
without  any  order,  have  access  to  the  books,  &c.,  mentioned  in  the  petition 
for  discovery  {CharUek  v.  Flushing  R  B,  Co,  10  Abb.  180).  As  where  it  i^ 
peared  that  the  petitioner  was  one  of  the  directors  of  a  corporation  to  whicn 
the  books  and  papers  belonged,  and  the  custodian  of  them  lield  them  subject 
to  the  control  of  the  boanl  tnereof  (id^  And  wheie  it  appeared  that  the- 
books  of  the  defendants,  of  which  discovery  was  sought,  had  been  freely 
offered  to  the  plaintiff  ^s  attorney  for  examination  and  inspection,  and  he  had 
ondtted  to  avail  himself  of  the  opportunity,  the  order  was  denied  (JfelfitiCer 
V.  Bond,  15  How.  299). 

e.  Order, — Where  the  order  for  the  discovery  is  made  bj  i\e  wai,  it 
may,  in  addition  to  ordering  production,  order  that  in  default,  uie  docoment 
should  not  be  given  in  evidence,  and  that  the  complaint  be  dismissed ;  hot 
where  the  order  is  made  by  a  judge,  it  should  not  go  beyond  ordering  the 
production  {Broderick  v.  Shdton,  18  Abb.  218).  An  order  directing  the  de- 
posit of  certain  books  '^  and  all  other  books  of  the  defendants  containing 
any  entries  showing,"  &c,,  was  reversed  on  appeal  (Walker  y.  Oranite  B^k, 
44  Barb.  39;  19  Abb.  Ill ;  and  see  Julio  v.  IngaUi,  17  Abb.  448,  note). 

f.  In  BreDoort  v.  Warner  (8  How.  821),  the  order  was  that  the  party  ask- 
ing for  the  copies  should  -pey  for  them,  unless  the  other  i>arty  prefened 
allowing  him  to  take  copies  without  charge. 

g.  nirttaer  discovery* — ^Where  an  order  was  made  under  this  section 
for  the  defendants  to  furnish  sworn  copies  of  all  entries,  ^cc,  as  to  certain 
Indiana  bonds,  &c.,  the  defendants  furnish^  certain  papers,  and  afterward 
the  phdntiff  moved  for  a  moro  fhll  and  perfect  discovery ;  and  on  the  hearing  of 
that  motion,  an  order  was  made  referring  it  to  a  referee  to  ascertain  andreport 
whether  the  defendants  had  made  as  fVm  a  discovery  as  ciicnmstanoes  perndt- 
ted,  and  that  the  referee  might  examine  defendant's  books,  &c    From  this 
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order  the  defendants  appealed,  and  the  order  was  set  aside,  the  general  term 
holding  that  i/the  return  was  deemed  insufficient,  a  further  return,  and  not  a 
reference,  should  have  been  ordered  (Eayt  v.  Amer,  Exchange  Bank,  8  How. 
89;  1  Duer,  652). 

a.  WLetoMlng  to  make  dlicoTerjr* — The  code  does  not  authorize 
ao  order  precluding  the  defendant  from  a  defense  or  from  controverting  cer- 
tain facts  as  a  penalty  for  his  refusal  to  make  discovery  of  books  and  papers, 
hat  confines  the  conseauences  of  such  discovery  to  the  exclusion  of  the  docu- 
ments as  evidence  ana  the  punishment  of  the  party  (Woods  v.  De  Figaniere, 
1  Rob.  681 ;  and  see  Broderiek  v.  SheUon.  18  Abb.  213) ;  as  to  punishing  for 
contempt  in  not  making  discovery  see  Aekroi/d  v.  Ackroyd,  2  Abb.  N.  8.  881, 
aod  Rule  16. 

h.  Inipeetlon* — On  an  order  that  one  of  several  defendants  should  al- 
low the  plaintiff,  his  solicitor  or  agent,  to  inspect  certain  documents  in  that 
defendant's  custody,  that  defendant  is  justified  in  refusing  to  allow  the  in- 
spection in-  the  presence  of  a  codefendant,  although  he  be  agent  of  the  plain- 
tiff If  it  is  desired  that  the  codefendant  also  have  an  inspection,  the  order 
should  so  state  {Bartley  v.  Bartley,  22  Law  J.  R.  N.  8.  Oh.  47 ;  16  Jur.  1062 ; 
1  Drewry,  283 ;  17  Eng.  Law  &  Eq.  R.  320). 

e.  On  producing  books,  the  party  produciuff  them  may  seal  up  those  parts 
which  do  not  relate  to  the  matters  in  issue,  and  his  affidieivit  that  the  parts 
sealed  up  do  not  relate  to  the  matters  in  issue  is  prima  facts  sufficient  to  pro- 
tect such  parts  from  examination.  His  affidavit  may  be  rebutted  (TUtis  v. 
Cort^uou,  1  Barb.  444). 

d.  Appeal  flrom  order. — ^An  order  for  discovery  of  books  and  papers 
affects  a  substantial  nght  and  is  appealable  to  the  general  term  in  the  superior 
court  of  New  York  (  Woods  v.  De  Figaniere,  25  How.  522 ;  1  Rob.  681 ;  contra^ 
in  the  supreme  court  {White  v.  Munroe^  83  Barb.  650 ;  12  Abb.  857).  Appeal 
from  order  for  discovery  allowed  {Ansm  v.  T%Lska^  10  Abb.  801 ;  Julio  v. 
InnaUs,  17  Abb.  U'^.noU ;  Walker  y.  Granite  J^inl;,  44  Barb.  30 ;  10  Abb.  Ill ; 
^^  V.  8tr<mg,  1  Abb.  N*  8.  283 ;  Broderiek  v.  ShelUmt,  18  Abb.  231). 


Chapteb  VI. 
Examination  of  ParUes. 

Sbction  880,  Action  for  discovery  abolished. 

800.  A  party  may  examine  his  adversary  as  a  witness. 

801.  Such  examination  also  allowed  before  trial    Proceeding 

therefor. 

802.  Party,  how  compelled  to  attend. 

803.  Testimony  of  party  may  be  rebutted. 
304.  Effect  bf  refusal  to  testify. 

805.  Testimony  of  a  party  not  responsive  to  the  in(]^uiries  may  be 

rebutted  by  me  oath  of  the  party  calling  him. 

806.  Persons  for  whom  action  is  brought  or  defended  may  be 

examined. 

807.  Examination  of  coplaintiff  or  codefendant. 

§  389,     Action  for  discovery  dbdlisJhed. 

No  action  to  obtain  discovery  tinder  oath,  in  aid  of  the  pros- 
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ecution  or  defeDse  of  another  action,  shall  be  allowed,  nor  shall 
any  examination  of  a  party  be  had,  on  behalf  of  the  adverse  party, 
except  in  the  manner  prescribed  by  this  chapter. 

§  390*  ApaHy  may  examine  his  adversary  as  a  wUnm, 
A  party  to  an  action  may  be  examined  as  a  witness,  at  the  in- 
stance of  the  adverse  party,  or  of  any  one  of  several  adverse  parties, 
and  for  that  purpose  may  be  compelled,  in  the  same  manner,  and 
subject  to  the  same  rules  of  examination  as  any  other  witness,  to 
testify,  either  at  the  trial,  or  conditionally,  or  upon  commission. 

a.  Restriction  on  partjr  as  a  ivltness* — ^A  party  to  the  suit  irbois 
made  a  witness  by  statute,  is  to  become  such  under  the  same  reqaisitionfl  and 
restrictions  as  any  otherwitness.  He  must  be  of  sane  mind,  of  soond  memon, 
of  suitable  age,  willing  to  be  sworn,  and  capable  of  taking  an  oatii  {AfjMy. 
Arnold^  13  Verm.  870 ;  see  Forward  y.  EarrU,  80  Barb.  888 ;  BwneU  t.  Bar- 
rii,  60  Barb.  879  ;  Mtenburg  y.  Bvoenhurg^  47  Barb.  419 ;  Keiehum  t.  Tywn^  % 
Murphy's  Law  &  Eq.  814). 

b.  Attesting  urttness  most  be  ealled. — The  law  which  renden  the 
parties  to  a  suit  competent  and  compellable  to  giye  eyidence,  has  not  altend 
the  rule  of  law  which  requires  the  execution  of  attested  instruments  to  be 
proyed  by  the  subscribing  witness  (  Whyman  y.  Oath^  17  Jur.  650 ;  22  Law  J. 
Rep.  (N.  8.)  Ex.  816 ;  19  E.  L.  and  E.  R.  859 ;  and  see  ^ary  y.  LMtt^  1  E. 
D.  Smith,  168  ;  J<me9  y.  Uhderuood,  28  Barb.  484 ;  King  y.  Smith,  21  Barb.  158.) 

e.  Aecount-books. — The  code  has  not  abrogated  the  rule  of  law  ad- 
mitting account-books  as  eyidence  in  certain  cases  {TomUnmn  y.  Bem^SO 
Barb.  42;  Stroud  y.  TiUon^  8  Eeyes,  189).  To  render  account-books  oomp^ 
tent  eyidence,  the  party  must  proye  that  during  the  period  the  chai^ges  were 
made,  he  kept  no  clerk,  that  9oms  of  the  articles  charged  for  were  dmiyered, 
that  the  books  are  his  account-books,  and  that  he  keeps  correct  aocoants 
(TonUi'Mon  y.  Borst,  supra  ;  and  see  ConkUn  y.  StamUr,  supra).  The  boola 
cannot  be  discredited  by  proying  the  party's  general  bad  character  {id.) 

d.  Perpetuating  testimony. — ^Proceedinss  under  the  reyised  stat- 
utes to  perpetuate  testimony  (2  R.  8.  898)  may  stiU  be  resorted  to.  The  dic- 
tum to  the  contrary  in  KeeUr  y.  Dusenbury  (1  Duer,  660),  is  not  followed.  On 
an  application  to  perpetuate  testimony  it  should  appear  that  the  applicatictt 
is  made  in  good  laith  (Paion  y.  WesUrvdt,  6  How.  399). 

e.  Fees  for  attendanee. — ^When  a  party  to  the  action  is  made  a  wit- 
ness by  his  adyersary,  he  is  entitled  to  be  paid  witnesses^  fees^  as  a  conditiaQ 
to  creating  it  his  duty  to  attend,  and  be  sworn  as  one  who  is  not  a  party  to 
the  action  (Hewlet  y.  Brown,  1  Bosw.  656  ;  7  Abb.  74 ;  Woods  y.  Be  Mganwre, 
1  Rob.  607 ;  Braper  v.  Henningsen,  1  Bosw.  614  ;  Taggard  y.  Gardner,  2  Sand. 
669). 

/.  Production  of  iraipers  on  subpoena  duf^es* — X.  party  to  an  ac- 
tion may,  at  the  instance  of  the  adf>erse  party,  be  compeUed  by  the  process  of 
subpcena  duces  tecum,  not  only  to  appear  at  the  trial  and  submit  to  a  personal 
examination,  but  to  produce  books  and  pax)er8  in  his  possesaion,  precisdy  tf 
any  other  witness  may  be  so  compelled.  And  a  witness,  when  properly  sub- 
poenaed, is  as  much  bound  to  produce  books  and  papers  in  his  possession  as 
eyidence,  as  to  testify  orally ;  and  his  neglect  of  either  is  a  contempt  of  cooit 
{Bonested  y.  Lynde,  8  How.  226 ;  affirmed  on  appeal  at  the  cen^^  term,  and 
see  Garighe  y.  Losche,  6  Abb.  284,  note  ;  14  How.  458 ;  Woom  y.  Be  Figaniers, 
16  Abb.  159 ;  The  People  y.  Byekman,  24  How.  222 ;  Brett  y.  Bucknafo,  32Baih. 
655). 
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d.  If  a  witness  on  whom  a  mbpoma  duces  Ueam  is  served,  neglects,  without 
good  excose,  to  obey  the  subpoena  by  producing  the  papers  mentioned  in  the 
SQbpoma,  he  is  liable  to  the  affgrieyed  party  for  all  damages  sustained  in  con- 
seqaenoe  of  such  neglect,  although  the  witness  in  other  respects  obeys  the 
wnt  by  personally  appearing  and  giving  evidence  in  the  cause  {Lane  v. 
Cole,  12  Barb.  680). 

l.  The  president  or  other  officer  of  a  corporation  which  is  a  party  to  an 
action,  is  not  bound  to  produce  on  the  trial  die  books  and  papers  of  the  cor- 
poration onder  a  wUbpana  duces  tecum^  issued  by  the  adverse  party.  He  has 
no  BQch  property  in  or  control  over  them  as  gives  the  right,  or  makes  it  his 
duty,  to  produce  them.  Their  proper  place  is  the  office  in  which  the  business 
is  transacted  to  which  they  relate  {La  Farge  v.  The  La  Farge  Ins,  Co,  14 
How.  26). 

c  An  unincorporated  joint  stock  company  is  not  such  a  corporation  as  wiU 
enable  its  officers  to  refuse  to  produce  its  papers  in  their  custody,  when  re- 
quired by  subpoena  {Woodsy,  Be  Figaniere,  16  Abb.  159). 


§391.  (Am'di849.)  Such  examination  olso  allowed  hef ore 
irid.    Proceedings  therefor. 

The  examination,  instead  of  being  bad  at  the  trial,  as  provided 
in  the  last  section,  may  be  had  at  any  time  before  the  trial,  at  the 
option  of  the  party  claiming  it,  before  a  judge  of  the  court,  or  a 
county  judge,  on  a  previous  notice  to  the  party  to  be  examined, 
and  any  other  adverse  party,  of  at  least  five  days,  unless,  for  good 
cause  shown,  the  judge  order  otherwise.  But  the  party  to  be  ex- 
amined shall  not  be  compelled  to  attend  in  any  other  county 
than  that  of  his  residence,  or  where  he  may  be  served  with  a 
summons  for  his  attendance. 

<l  As  a  general  rule  an  examination  of  an  adverse  party  before  trial,  can- 
not be  had  until  trfter  issue  joined  {BeU  v.  Riehnumd^  50  Barb.  571 ;  4  Abb. 
1^.8.44,  Supreme  Court;  contra,  Superior  Court,  New  York;  MePickary, 
Oreenleaf,  4  Rob.  657 ;  MeVickar  v.  Ketehum,  1  id.  462 ;  FuUerton  v.  Gaylord, 
7  Rob.  622;  Ihtffy  v.  Lyneh^  86  How.  508).  On  a  motion  at  the  proper  time 
and  place  and  in  the  proper  manner,  the  granting  an  order  for  the  examina- 
tion Wore  trial  of  an  adverse  party  is  a  matter  of  righ^  {Cooh  v.  Bidweil,  29 
How.  488 ;  Fullerton  v.  Gaylard,  7  Rob.  652).  A  refusal  of  the  order  may  be 
reviewed  on  appeal  {Oreen  v.  Wood,  6  Abb.  277;  15  How.  388). 

e.  To  entitle  a  party  to  such  an  order  he  must  present  to  a  jud^  of  the  court 
in  which  the  action  is  pending,  or  to  a  county  judge,  an  affidavit  stating : 

1.  The  nature  of  the  action  and  the  plaintiff's  demand. 

2.  If  the  application  be  made  by  the  defendant,  the  nature  of  the  defense. 
8.  The  name  and  residence  of  the  party  he  proposes  to  examine  as  a  wit- 


/.  Where  the  application  is  made  by  a  plaintiff  before  the  complaint  is  served 
(we  JDi^ffy  V.  Lynch,  86  How.  509).  Upon  this  the  judge  will  make  an  order 
tbat  gadi  party  be  examined  as  a  witness  on  a  day  and  at  a  place  named  in  the 
<>der.  The  day  should  not  be  more  than  twenty  days  after  the  date  of  the 
onier,  and  may  be  as  much  shorter  as  the  judge  may  direct.  The  judge  will 
^  ngp  a  summons  commanding  the  witness  to  attend  at  the  time  and  place 
osmed  in  the  order  to  submit  to  an  examination  (see  a  form,  14  How.  458) ; 
perhaps  this  summons  should  be  sealed  with  the  seal  of  the  court  (  Whitney  v. 
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Wytiboop^  4  Abb.  874).  It  is  not  the  practice  to  seal  it.  The  Bummoiis  is  to 
be  seired  upon  the  party  to  be  examined  personaUy  in  the  same  maimer  as  a 
Babpoena  is  required  to  be  served  and  the  like  amoimt  of  fees  paid  as  upon 
service  of  a  subpoena.  A  copy  of  the  order  is  to  be  served  npon  the  attonwy 
for  each  of  the  parties  in  the  action  who  have  appeared,  and  if  any  party 
has  not  appeared,  or  not  appeared  by  attorney,  he  should  be  served  with  a 
copy  of  said  order  personally  (Greene  v.  Berd&r,  7  Rob.  468 ;  80  How.  310; 
Van  Benndaer  v.  TuVbe,  81  How.  198). 

a.  The  service  of  the  summons  must  be  within  the  State  {AppUUm  v.  Af- 
pUUm,  50  Barb.  486). 

J>.  The  proceeding  under  the  section  is  exclusively  a  statutory  one  (ii.) 

c  The  examination. — The  limit  of  the  examination  is  within  the  disr 
cretion  of  the  judge  {Plato  v.  KeUy^  16  Abb.  188).  The  examination  of  th« 
adverse  party  is  in  effect  a  cross-examination,  and  governed  by  the  same  roles 
{id,) 

d.  Where  on  an  examination  before  the  trial  the  witness  refbses  to  answer  a 
le^al  and  pertinent  question,  the  Judge  should  issue  his  warrant  for  the  com- 
mitment of  the  witness,  not  make  an  order  a^udging  him  in  contempt  (lU 
People  V.  Dyekman^  24  How.  222). 


§  393.    (Am'd  1849.)     CompeOAng  attendance. 

The  party  to  be  examined,  as  in  the  last  section  provided,  maj 
be  compelled  to  attend,  in  the  same  manner  as  a  witness  who  is 
to  be  examined  conditionally ;  and  the  examination  shall  be  taken 
and  filed  by  the  judge  in  like  manner,  and  may  be  read  by  either 
party  on  the  trial. 

A  Compellliiff  attendance.—- The  attendance  of  the  witness  cannot 
be  compelled,  except  upon  a  summous  {JSUeek&r  y.  Carroll^  2  Abb.  82 ;  Drefff 
T.  ffenningeen,  1  Bosw.  614 ;  Qarighe  y.  Laroehe,  14  How.  452 ;  6  Abb.  Im, 
note) ;  and  on  payment  of  his  fees  as  a  witness  for  attending  (  Taggard  v.  6M- 
nety  2  Sand.  669 ;  Draper  y.  Emningun^  1  Bosw.  614 ;  see  m  note  to  }  391). 

/.  A  ^arty  examines  his  adversary  before  the  trial  at  his  peril,  and  what- 
ever testunony  is  taken,  without  objection,  may  be  read  on  the  trial  by  dtbtf 
party  {Btrry  v.  QalxAn^  87  How.  810 ;  QreiM  y.  Herder^  7  Rob.  461). 

§  S9S.    (Am'd  1849.)    Rebutting  testimony. 
The  examination  of  the  party,  thus  taken,  may  be  rebnUed 
by  adverse  testimony. 

g.  Contradicting  party  as  a  "nrltness. — ^A  party  who  calls  his  ad- 
versary  as  a  witness,  tiiereby  represents  him  as  worthy  of  credit,  and  caDDot 
afterwards  impeach  him  by  showing  either  that  his  general  character  for 
truth  is  bad,  or  that  he  has  made  previous  contradictory  statements  {Pitian 
v.  OoUinSy  28  Barb.  444 j.  But  he  may  prove  a  &ct  to  be  otherwise  than  hv 
adversary  has  testified  to  {id.;  Pareone  v.  Suydam,  8  E.  D.  Smith,  275;  M^ 
V.  Cvly,  10  Up.  Can.  Q.  B.  B.  821  j  Armttnmg  v.  CUvrh^  2  Code  B.  148);  «» 
he  may  do  this  by  proving  admissious  of  such  adversary  («i.)  And  the  teBti- 
mony  of  a  party  may  be  controverted  or  impeached  in  tiie  same  mtf^  *| 
any  other  witness  {Varono  v.  Soearrae,  8  Abb.  802;  Forward  v.  Earri^^ 
Barb.  888). 

A.  Where  the  plaintiff  and  defendant's  testimony  is  oontradictoiy,  s  vt- 
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ten  statement  by  either  opposed  to  his  testimony  will  warrant  the  jury  in  dia- 
regarding  his  testimony  (Bayd  y.  Colt,  20  How.  884). 

§  394.     (Am'd  1849.)    Hefimnff  to  testify. 

If  a  party  refuse  to  attend  and  testify  as  in  the  last  four  sec- 
tioDs  provided,  he  may  be  punished  as  for  a  contempt,  and  his 
complaint,  answer,  or  reply,  may  be  stricken  out. 

0.  Contempt. — To  authorize  the  punishment  of  a  party  tor  contempt  in. 
refosmg  to  be  examined  under  sections  890--S98,  it  need  not  appear  that  the 
nuBconduct  was  calculated  to,  or  did,  defeat,  impair,  impede,  or  prejudice  the 
lights  or  remedies  of  any  party  as  required  (2  R.  S.  688,  §  20)  in  ordinary 
cases  of  contempt  (WoodM  y.  Be  Figanierey  16  Abb.  1 ;  1  Rob.  607). 

1.  The  proceedings  to  punish  for  a  contempt,  or  strike  out  a  pleading, 
mast  be  based  on  amdayits,  to  be  served  with  a  notice  of  eight  days  (Hnolstt^ 
T.  Brcwii,  1  Boew.  655).  A  party  cannot  be  punished  for  a  contempt  for  refus- 
ing to  attend  and  testify  on  Uie  mere  service  of  a  notice  to  attend,  without  any 
summons,  and  without  payment  of  his  fees  as  a  witness  (id.) 

c  Where  one  of  several  defendants  was  subpoenaed  to  appear  before  a 
comity  judge,  for  an  examination  on  behalf  of  the  plaintiffs,  and,  on  the  day 

rmted,  made  de&ult  without  any  sufficient  excuse,  but  it  not  appearing^ 
the  plaintiff  or  any  of  the  parties  were  in  attendance  on  said  day,  nor  any 
leason  given  why  they  were  not, — ^held  that  the  defendant  was  not  in  con- 
tempt, and  that  the  inference  was  that  the  plaintiff  had  abandoned  the  pro- 
ceeding (Gardiner  v.  JPOenen.  14  How.  518:  see  BatUrlee  v.  De  Oameau,! 
Rob.  661). 

See  note  to  section  891. 

d,  in  BeiweU  v.  BaU  10  N.  Y.  Leg.  Obe.  191,  it  appeared  the  defendant 
was  salmcenaed  on  Saturday  to  attend  to  be  examined  on  the  following  Tues- 
day, and  in  pursuance  of  previous  arrangement  he  sailed  for  California  on  the 
Monday  preceding.  A  motion  for  an  order  to  strike  out  the  answer  for  his 
nooattendanoe  was  denied. 

e.  This  section  does  not  give  the  court  the  power  to  stay  the  proceedings 
of  a  plaintiff  in  the  action,  because  of  his  failing  to  attend  and  he  examined 
w  a  witness  before  the  trial  (Applet<m  v.  Appletcmy  60  Barb.  486). 

§  S9«S«    (Am'd  1849, 1868.)    R^mUvng  testimony. 

A  party  examined  by  an  adverse  party,  as  in  this  chapter  pro- 
vided, may  be  examined  on  his  own  behalf,  subject  to  the  same 
ndes  of  examination  as  other  witnesses.  But  if  he  testify  to  any 
new  matter,  not  responsive  to  the  inquiries  put  to  him  by  the  ad- 
verse party,  or  necessary  to  explain  or  qualify  his  answers  thereto, 
or  discharge  when  his  answers  would  charge  himself,  such  adverse 
party  may  offer  himself  as  a  witness  on  his  own  behalf  in  respect 
to  such  new  matter,  subject  to  the  same  rules  of  examination  as 
other  witnesses,  and  shall  be  so  received. 

See  $  896,  pott. 

%  S96«  Perwnsfor  whom  action  ie  hrought  or  defended  may 
leexamdned. 

A  person  for  whose  immediate  benefit  the  action  is  prosecuted 
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or  defended,  though  not  a  party  to  the  action,  may  be  examined 
as  a  witness,  in  the  same  manner,  and  Bubject  to  the  same  rules 
of  examination,  as  if  he  were  named  as  a  party. 

a.  One  who  is  a  mere  surety,  to  enable  another  to  proaecute  or  defend  an 
action  is  not  a  person  for  whose  benefit  the  action  is  prosecuted  (Jestup  v.  Ml- 
ler,  1  Keye3,  821). 

§  397.  (Am*di86i,  1852.)  Examination  of  coplaintiff^  or  co- 
defendant. 

A  party  may  be  examined  on  behalf  of  his  coplaintiff  or  of  a 
codefendant,  as  to  any  matter  in  which  he  is  not  jointly  interested 
or  liable  with  such  coplaintiff  or  codefendant,  and  as  to  which  a 
separate  and  not  joint  verdict  or  judgment  can  be  rendered.  And 
he  may  be  compelled  to  attend  in  the  same  manner  as  at  the 
instance  of  an  adverse  pai*ty ;  but  the  examination  thus  taken 
shall  not  be  used  in  the  behalf  of  the  party  examined.  And 
whenever  in  the  case  mentioned  in  sections  three  hundred  and 
ninety,  and  three  hundred  and  ninety-one,  one  of  several  plaintiffs 
or  defendants,  who  are  joint  contractors,  or  are  united  in  interefit, 
is  examined  by  the  adverse  party,  the  other  of  such  plaintiffs  or 
defendants  may  offer  himself  as  a  witness  to  the  same  cause  of  ac- 
tion, or  defense,  and  shall  be  so  received. 

h.  See  $  898,  pc»t.  This  section  has  **  had  no  force  or  application  in  asy 
possible  case  since  1860  ^^  {Card  v.  Co/rd^  7  Trans.  App.  146). 


Chapteb  VII. 
JExamination  of  Witnesses. 

Section  398.  Interest  not  to  exclude  a  witness. 

899.  Parties  to  actions  and  special  proceedings  may  be  witseasa 
on  their  own  behalf^  except  in  certain  cases. 

§  398.  (Am'd  1869.)    Interested  witness. 

No  person  offered  as  a  witness  in  any  action  or  proceeding  i^ 
any  court,  or  before  any  officer  acting  judicially,  shall  be  excluded 
by  reason  of  his  interest  in  the  event  of  the  action  or  proceeding, 
or  because  he  is  a  party  thereto,  except  as  is  provided  in  the  next 
following  section  of  this  act.    Nothing  contained  in  the  eighth 
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section  of  this  act  shall  be  held  or  coDstrued  to  affect  or  limit  the 
operation  of  this  or  the  next  following  section. 

0.  HntlNUid  and  nife  as  irltn^ses. — In  any  trial  or  in<}uiTy  in  any 
Buit,  action  or  proceeding  in  any  coort,  or  before  any  person  having,  by  law 
or  consent  of  the  parties,  autliority  to  examine  witnesses  or  bear  evidence, 
the  husband  or  wife  of  any  party  thereto,  or  of  any  person  in  whose  behalf 
inj  such  suit,  action  or  proceeding  is  bronght,  prosecnted,  opposed  or  de- 
fended, shall,  except  as  hereinafter  stated,  be  competent  and  compellable  to 
give  eyidence,  the  same  as  any  other  witness,  on  behalf  of  any  party  to  such 
loit,  action  or  proceeding  (Laws  1867,  ch.  887,  §  1). 

i.  Nothing  nerein  contained  shaU  render  any  husband  or  wife  competent 
or  compellable  to  give  evidence  for  or  against  the  other,  in  any  criminid  ac- 
tion or  proceeding  (except  to  ^rove  the  fact  of  marriage  in  case  of  bigamy), 
or  in  any  action  or  proceeding  instituted  in  consequence  of  adultery,  or  in 
any  action  or  proceeding  for  divorce  on  account  of  adultery  (except  to  prove 
thfi  fact  of  marriage),  or  in  any  action  or  proceeding  for  or  on  acconnt  of 
criminal  conversation  (td,  J  2.) 

«.  No  husband  or  wife  shall  be  compellable  to  disclose  any  confidential 
communication  made  by  one  to  the  other  during  their  marriage  (id,  §  8). 

d,  A  married  man  examined  as  a  witness  cannot  reixise  to  answer,  on  the 
groimd  that  the  answer  may  subject  him  to  a  civil  action  for  divorce  {Toy- 
lor  v.  Jennings,  7  Rob.  581 ;  see  ante,  p.  240,  a,  h), 

e.  Husband  and  wife,  parties  to  an  action,  and  witnesses  on  their  own  be- 
half, or  in  behalf  of  any  other  party,  are  subject  to  the  same  rules  of  examina- 
tion (except  as  provided  in  the  statute)  as  other  witnesses  ( Wehrkamp  v. 
WUlett,  1  Keyes,  250). 

Sxafnination  of  teitnesses  and  parties  an  commission. 

/.  Caaami— ion  In  mrliat  cases. — ^The  examination  of  witnesses  and 
paities  out  of  the  State,  on  commission,  is  provided  for  (2  R.  8.  898  to  897,  and 
Code, }  800).  The  material  parts  of  the  statute,  and  the  decision  thereon,  are 
given  below.  The  articles  of  the  revised  statutes  relative  to  taking  testimony 
out  of  the  State,  applied  only  to  actions  at  common  law;  the  court  of  chan- 
cenr  had  the  p<>wer,  independently  of  any  statute  (Brown  v-.  Soitthwarth,  9 
Paige,  861). 

g.  CoafeMlOBS  to  deivy* — No  minister  of  the  gospel,  or  priest,  of 
any  denomination  whatsoever,  shall  be  allowed  to  disclose  any  confessions 
made  to  him,  in  his  professional  character,  in  the  course  of  discipline  ei^joined 
by  the  rules  or  practice  of  such  denomination  (2  R  S.  508,  J  91). 

h,  Knowledir®  acquired  by  phyalciaiia. — No  person  duly  author- 
ized to  practice  physic  or  surgery,  shall  be  allowed  to  disclose  any  informa- 
tion which  he  may  have  acquired  in  attending  any  patient,  in  a  professional 
character,  and  which  infonnation  was  necessary  to  enable  him  to  prescribe 
for  rach  patient  as  a  physician,  or  to  do  any  act  for  him  as  aVurgeon  (id,  § 
9% ;  Harford  v.  Harford,  8  £dw.  Ch.  R.  468 ;  Kendall  v.  Oray,  2  HUton,  800). 
But  a  physician  consulted  as  to  the  means  of  doin^  an  unlawiul  act  such  as 
procurmg  an  abortion,  is  not  excused  from  answermg  (21  Wend.  79).  The 
Btatote  does  not  prevent  the  physician  of  a  deceased  person  giving  evidence 
in  a  testamentary  cause,  concerning  the  probate  of  the  will  of  such  decedent. 
The  statute  does  not  establish  a  general  and  absolute  prohibition  of  such 
testimony  in  all  cases,  but  secures  a  personal  privilege  to  the  party,  or  his 
representatives,  which  may  be  waived;  and  if  such  privilege  be  waived,  the 
witness  cannot  object  to  testify  (In  the  matter  of  Earrison,  deceased,  1  Brad- 
ford's Surrogate  Rep.  221). 

t.  Attorney. — ^An  attorney  cannot  be  a  witness  as  to  confidential  com- 
munications between  himself  and  his  client  (see  Boehester  City  Bank  v.  Suy- 
dam,  6  How.  264 ;  WmiamsY.  Fitch,  18  N.  Y.  646 ;  Brandt  v.  Klein,  17  Johns. 
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885 ;  March  ▼.  Ludlam^  8  Bandf.  Ch.  85),  and  the  disability  appties  to  theit- 
torney^s  clerk  {QSbley  y.  IV^cffle^  16  N.  Y.  ISO).  An  attorney  may  testi^  on 
behalf  of  hia  client  {LUtU  t.  McKMn,  1  Sand.  607 \BMM(mY,  DauAy.Z 
Barb.  21).  An  attorney  haying  papers  of  his  client  in  his  possesion  in  court 
is  not  priyileged  from  producing  them,  at  least  for  identiflcatioii  (TheFnpU 
y.  Sheriff  of  Mw  Torh,  7  Abb.  96). 

a.  Corporation. — ^The  proyisions  of  law  allowing  parties  to  be  witnesM 
in  their  own  behalf,  apply  to  actions  wherein  a  municipal  coiporation  is  a 
party  (MoU  y.  Mofor  ofN,  T.  2  HDton,  858 ;  WdUace  y.  Jftwor  ofK  Y,  il 
440 ;  Johiu&n  y.  MelfOoth^  81  Barb.  867 ;  WoodM  y.  Be  Figawere,  16  Abb.  1). 
The  defendant  being  a  corporation  does  not  preyent  tiie  plaintiff  being 
examined  as  a  witness  in  his  behalf  (FiM$  y.  jf.  T.  Cmt.  R  It  Go.  9^  Birb. 
176 ;  Wright  y.  If.  T,  R  R.  Co,  28  Barb.  80 ;  Lfrfairgt  y.  Bnlumg^  hu.  (k.  88 
N.  Y.  862). 

h.  Metropolitan  pollee. — ^A  snbpoBna  from  a  ciyil  court  cannot  be 
seryed  on  any  person  holding  office  under  the  metropolitan  police  act,  while 
such  person  is  actuaUy  on  duty  (Laws  1860,  p.  446,  §  84^. 

e.  When  an  issue  of  fiict  has  been  joined  in  any  action  in  a  court  of  rec- 
ord, and  it  appears,  on  the  application  of  either  party,  that  any  witnen  or 
party  {Broehtay  y.  Stawtofiy  2  Sand.  640;  J^Monii y.  TregeaU^  16  How.  187; 
17  How.  258;  Bighvt  y.  MaOory,  17  How.  427;  BJoek  y.  Hom,  8  Abb.  S85; 
8tuU  y.  Anire^  9  Abb.  420 ;  MeOarty  y.  Bdw^rdij  24  How.  286),  not  tesidiDg 
within  the  State,  is  material  in  the  prosecution  or  defense  of  such  action,  tiie 
court  may,  upon  such  terms  as  it  shall  think  proper,  awaotl  a  commiflooa  to 
one  or  more  competent  persons,  authorizing  uiem,  or  any  one  of  them,  to  ex- 
amine such  witness  [or  party]  on  oath,  upon  the  interrogatories  annexed  to 
such  ^commission,  to  take  and  certify  the  depositions  of  such  witness,  and  to 
return  the  same  according  to  the  directions  ffiyen  with  sndi  commisdon. 

d,  A  commission  may  issue  after  a  defamt  for  want  of  an  answer,  and  « 
parte,  if  the  defendant  has  not  seryed  notice  of  appearance  in  the  action  (Ui^ 
1862,  ch.  875,  p.  628) ;  and  it  may  issue  to  Hike  the  testimony  of  a  nonRfr 
dent  witness,  although  his  domicile  be  within  the  State  (1  Wend.  65) ;  and  it 
may  issue  to  examine  a  witness  on  a  motion  (see  in  note  to  §  401,  jMtQ.  A  com- 
mission cannot  issue  in  supplementary  proceedings  {Oraham  y.  CoBnarn^^^ 
How.  52;  Morrea  y.  Bag,  15  Abb.  480;  24  How.  48). 

e.  In  tlie  discretion  of  tlie  eoart«^^It  is  in  the  discretion  of  tbe 
court  to  grant  or  reftise  the  commission  (4  Sand.  676 ;  8  Johns.  Cas.  187;  8 
Sand.  688)  ;  and  if  the  opposite  party  shows  any  reasonable  ground  for  deny- 
ing the  motion,  the  court  will  order  the  party  aimlying  for  the  commisnon  to 
disclose  by  affidayit  what  he  expects  to  proye  (8  Code  Rep.  284),  and  may 
then,  in  its  discretion,  grant  the  rule  either  absolutely  or  conditionally,  nniM 
the  adyerse  party  will  admit  the  facts  sought  to  be  proyed  (7  Cow.  369) ;  a&d 
he  must  adinit  the  facts,  not  that  the  witness  will  testify  to  such  facts  {Bnk 
of  Commores  y.  Mehel,  1  Sand.  687). 

/.  In  Clayton  y.  Tarrington  (16  Abb.  278,  note)  the  court  ordered  a  coia- 
mission  on  cbndition  that  the  applicant  would  consent  that  the  witneaaes  be 
examined  and  cross-examined  orally.  In  Bethon  y.  Padewood  (16  Abb.  871, 
note),  Hoffinan,  J.,  refused  to  grant  a  conmiission  with  a  direction  to  take  tiK 
testimony  orally  (see  8  Bradf.  Surr.  Rct>.  240). 

g,  Wlio  may  Issue  conimlMton«--Commi8sions  to  take  teatunoBy 
out  of  the  State  may  be  granted  either  by  the  court  or,  if  the  action  be  in  the 
supreme  court,  by  a  iuc^  at  chambers  or  county  judge  of  tiie  county  ia 
which  the  action  is  triable  (2  R  S.  804 ;  %  12). 

h,  A  commission  may  also  issue  out  of  the  marine  court  (Laws  of  1852. Ji- 
648,  §  8),  and  the  district  courts  of  the  city  of  New  York  (Laws  of  1857,  a. 
844,  S  80),  and  courts  of  justices  of  the  peace  (Laws  1888,  ch.  248 ;  Laws 
1847,  ch.  829). 

i.  Motion  for  commission,  uriaen  and  laoi¥  niade.-;The  mo- 
tion for  a  commission  must  be  made  in  the  district  in  which  the  action  ia  tn- 
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able,  or  in  the  county  adjoining  that  in  which  it  is  triable  (Sturgeu  y.  Weed^ 
13  How.  180 ;  NeuxxmU  ▼.  Beed^  14  id.  100 ;  Erwin  y.  Vo<n'hie8, 26  Barb.  127). 
a.  An  order  for  a  commiasion  taken  by  default,  is  not  a  nullity  because  the 
motion  papers  do  not  disclose  the  name  of  the  county  in  which  the  action  is 
to  be  tned.  K  nec^sary  to  show  the  place  of  trial  it  can  only  be  to  show  that 
the  motion  is  made  in  the  proper  county  (B/odbmm  y.  Van  Inwcigen^  5  How. 


i.  The  application  is  founded  on  an  affidayit,  statin^^  that  the  cause  is  at 
iffioe,  and  the  names  of  the  witnesses,  except  where  their  names  are  unknown 
(2  Hall,  502) ;  that  he  has  Ailly  and  fairly  stated  the  case  to  counsel  (19  Wend. 
98) ;  and  that  the  witnesses  are  material,  as  the  party  is  adyised,  by  said  coun- 
lel  after  such  statement,  and  yerily  belieyes,  and  are  without  the  State  (2 
Johns.  Cas.  68,  285 ;  1  Wend.  65 ;  7  Barb.  681).  And  if  the  defendant  makes 
the  application,  and  asks  for  a  stay  of  proceedings  until  a  return  of  the  com- 
miBBion,  but  not  otherwise  (9  Wend.  4^),  he  must  swear  to  merits  (1  Wend. 
27;  4  mil,  584;  2  Johns.  Gas.  285). 

e.  The  i^dayit  may  be  made  by  the  attorney  (7  Wend.  518) ;  or  any 
third  person  cognizant  of  the  facts  (1  Cow.  210) ;  and  when  made  by  the  at- 
torney it  need  not  state  the  adyice  of  counsel  as  to  the  materiality  of  the  wit- 
neases  (7  Wend.  518).  The  agent  in  fact  of  the  plaintiff^  acting  under  a  letter 
of  attorn^,  may  make  the  aSidayit  without  showing  any  excuse  why  it  is 
not  made  by  the  party  (1  Cow.  210 ;  2  Johns.  Cas.  69 ;  Johnton  y.  Lyncky  15 
How.  200).  The  Tact  that  the  party  applying  for  a  commission  is  not  a  resi- 
dent of  the  city  of  New  York,  and  is  absent  therefrom,  is  a  sufficient  excuse 
for  the  making  the  affidayit  in  support  of  the  application  by  the  attorney  in- 
stead of  the  party  {Eaton  y.  N&rm^  7  Barb.  681 ;  Deahays  y.  P&r$eey  9  Abb.  289, 
wU),  Where  no  laches  are  imputable  to  a  party  applying  for  a  commission, 
and  there  is  nothing  to  cast  suspicion  upon  tne  apphcation,  he  is  not  bound  to 
state  what  he  expects  to  proye  by  the  witness  woee  testimony  he  seeks  to 
procnie  (id.) 

d.  The  notice  of  motion  should  contain  the  names  of  the  proposed  com- 
miflsionerB. 

e.  If  the  motion  is  made  by  the  plaintiff,  it  should  be  made  as  soon  after 
iasne  joined  as  practicable  (7  Wend.  518)  ;  and  when  by  the  defendant,  it 
should  be  made  before  notice  of  trial ;  othervrise  he  must  pay  costs  to  that 
time  (1  Johns.  Cas.  891),  unless  it  appear  that  he  has  used  due  diligence  (I 
Wend.  288;  Brohaw  y.  Bridgman,  6  £Low.  114). 

/.  If  the  bonajldet  of  the  application  is  doubtful,  the  commission  will  not 
be  ordered  on  the  common  amdayit  (8  Johns.  Cas.  187 ;  7  Wend.  614). 

If*  Stay  of  pi*<M$eedtiiga. — The  defendant  may  obtain  a  stay  of  pro- 
ceedings, to  enable  him  to  moye  for  a  commission,  and  he  has  twenty  days 
after  the  cause  is  at  issue  to  moye  for  a  commission  with  a  stay  (I  Sand.  717 ; 
1  Code  Bep.  96}. 

^  h.  A  comnuflsion  with  a  stay  will  not  be  refused  upon  affidayit  that  the 
witnesses  named  are  incompet^t,  but  the  court  will  leaye  the  question  as  to 
their  competency  to  be  determined  at  the  trial  (11  Johns.  200). 

i  The  court  will  usually  stay  the  proceeding  until  the  return  of  the  com- 
niission.  The  ^rantin^  a  stay  is  in  the  discretion  of  the  court  or  jud^e  to 
whom  the  application  is  made,  and  the  court  will  not  reyiew  the  exercise  of 
such  discretion  ;  but  perhaps  the  court  would  reyiew  an  order  refusing  to  stay 
proceedings  until  the  return  of  a  commission  (Thatcher  y,  Befmett,  MS  ) 

j.  The  order  for  a  commission  is  not,  per  «,  a  stay  of  proceedings  (7  Wend. 
520).  If  a  stay  of  proceedings  has  been  granted  with  the  commission,  the 
party  obtainins  it  must  use  all  diligence  to  haye  it  returned  within  a  reason- 
able time.  If  issued  by  the  plaintiff,  the  defendant,  after  the  expiration  of  a 
reasonable  time,  m^  mo^e  the  court  for  judgment,  as  in  case  ofnonsuit,  and 
compel  the  plaintiff  to  stipulate  (1  Caines'  B.  617 ;  28  Wend.  88 ;  2  Caines' 
B.47). 
.    k  Delay  In  procurliig  return. — ^Where  the  commission  has  been 
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issaed  by  the  defendant,  or  where  both  parties  haye  joined  in  it  (3  Johns. 
Gas.  70;  1  Gaines*  R.  116,  SOS),  the  plaintiff^  after  the  Uipse  of  a  reasonable 
time,  may  move  for  leave  to  proceed  to  trial,  notwithstanding  the  commis- 
sion (28  Wend.  88 ;  2  Sand.  690 ;  8  Gode  Rep.  202).  It  may  be  resisted  hj 
the  defendant  on  the  ground  that  the  delay  oi  returning  the  commiauonhis 
been  occasioned  by  the  plaintiff  (2  Johns.  196;  2  Gaines^  R.  47). 

a.  If  the  plaintiff  have  leave  to  proceed,  and  proceeds  to  trial,  the  defend- 
ant may  apply  at  the  circnit  to  put  off  the  trial  (1  Gaines'  R  503,  note ;  8  ib, 
46 ;  2  Sand.  690 ;  8  Gode  Rep.  202 ;  18  Wend.  657).  If,  without  leave  of 
the  court,  the  plaintiff  go  to  trial,  and  the  defendant  appear  and  examine 
witnesses,  it  is  a  waiver  of  the  commission  (1  Gaines'  R  78). 

b.  Where  sufficient  time  has  elapsed  |7ri«yia  fade  to  have  the  reton  of  & 
commission  issued  with  a  stay  of  proceedings,  the  stay  will  be  vacated  on 
motion  of  the  adverse  party ;  and,  on  the  cause  being  called  for  tria],  the 
party  who  issued  the  commission  must  establish  the  grounds,  if  any  he  has, 
for  a  further  stay  (Vobs  v.  Fieldm^  2  Sand.  690). 

e,  ConuniMlonen. — ^The  adverse  party  may  object  to  the  commis- 
sioners named  in  the  moving  papers  (8  Johns.  251 ;  2  Wend.  62).  The  com- 
mission to  examine  a  witness  m  a  foreign  state  or  county  may  be  directed  to 
a  resident  of  this  State  (8  Gaines'  R  105). 

d.  InteiTogaUMriei  and  dtrecttoni  ftir  retnni  of  eonnii- 
•Ion. — Interrogatories  are  to  be  annexed  to  the  commission ;  they  mmt  be 
signed  by  counsel,  and  settled  before  a  Juistice  of  the  court  (2  R.  S.  894,  {  U). 
A  county  judge  has  no  power  to  setde  interrogatories  in  an  action  in  tiie 
supreme  court  {Erwin  v.  VoorhiM^  26  Barb.  127). 

e.  To  procure  the  settlement,  serve  a  copy  of  the  interrogatories,  and  i 
notice  (oi  four  days)  of  the  time  and  place  at  which  they  will  be  presented 
for  settlement,  on  the  opposite  attorney.  The  opposite  party  may  nropoK 
cross-interrogatories,  a  copy  of  which  must  be  served  two  days  before  tbe 
time  of  settlement  of  the  interrogatories  (see  1  £dw.  Gh.  R  649). 

/.  Where  parties  join  in  a  commission  they  should  deliver  their  intcnogs- 
tories  simultaneously  {Bruth  v.  VanderburgK,  1  £dw.  Gh.  R  649). 

g.  At  the  time  of  settlement  either  paity  may  except  to  the  interrogatoritt 
of  the  other,  and  the  judge  shall  decide  on  the  exception.  If  an  interrogatorf 
is  allowed  to  pass  without  exception,  the  answer  to  such  interrogatory  om- 
not  be  objected  to  at  the  trial,  as  incompetent  evidence,  provided  it  be  ftiriy 
within  the  scope  of  the  interrogatory  (6  Gow.  404  ;  2  Wend.  66,  71,  omlra). 
Further  questions  may  also  be  proposed,  and  if  allowed,  inserted  among  the 
interrogatories. 

h.  The  settlement  of  interrogatories  is  equivalent  to  passing  upon  questions 
propounded  to  a  witness  when  called  to  testily  at  the  trial  [Maeaimaii^- 
Garrison,  2  Hilton,  510). 

f.  In  settling  the  interrogatories  the  judge  will,  if  required,  disallow  sodi 
as  there  is  reasonable  ground  to  suppose  do  not  relate  to  the  issues  to  be  tried 
(Macdonald  v.  Oarri$on,  2  HUton,  510 ;  9  Abb.  178;  BlaUdM  v.  Ba^noni,  9 
Abb.  178,  note), 

j.  The  interrogatories  being  settled  and  engrossed,  the  judge  indorses  his 
allowance,  and  directs  the  manner  in  which  the  commission,  with  the  inter- 
rogatories annexed,  shall  be  returned  (2  R.  S.  894,  §§  14, 15). 

ib.  In  the  supreme  court,  the  direction  usuaJly  is,  that  it  be  returned  by 
mail,  addressed  to  the  clerk  of  the  county  in  which  the  trial  is  to  be  hsd, 
designating  the  name  and  residence  of  such  clerk  (2  Hill,  502). 

I.  Where  the  place  of  trial  of  an  action  was  changed,  and  a  commissioa 
was  afterward  issued  and  was  directed  to  be  returned  to  the  clerk  of  tiie 
county  originally  named  in  the  complaint  as  the  place  of  trial,  instead  of  tbe 
clerk  of  the  county  to  which  the  trial  was  changed,  it  was  held,  that  as  it 
did  not  appear  but  that  the  place  of  trial  was  clumged  merdiv  for  tiie  con- 
venience or  witnesses,  the  direction  was  proper  (  Whitney  v,  Wynboep^  4  Abb, 
870). 
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a.  Form  of  commlMlon. — To  the  commiasion  should  be  annexed  a 
€0|)7  of  the  sixteenth  section  of  article  2,  title  iii.,  chap,  yii.,  part  iii.,  of  the 
leriiied  statutes  (which  contains  instructions  to  the  commissioners  for  executing 
the  commission),  together  with  any  other  particular  directions  that  special 
circumstances  may  render  necessary  {Smith  v.  Iia7idall,  8  Hill,  395).  This 
provision  is  directory  only,  if  the  body  of  the  commission  contain  the  direc- 
tion, although  no  directions  are  indorsed,  it  is  sufficient  (HdU  v.  BaHon^  25 
Barb.  374).  These  provisions  do  not  apply  to  commissions  issued  by  justices 
of  the  peace  (id,)  If  the  commission  be  correctly  executed,  the  court  will 
presume  that  a  copy  of  the  said  sixteenth  section  was  annexed,  until  the  con- 
traiy  is  shown  (1  Hill,  249).  The  direction  as  to  the  manner  of  returning  a 
commission  must  be  signed  by  the  officer  settling  the  interrogatories,  or  the 
deposition  cannot  be  read  in  evidence  {Crawford  y.  Loper^  25  Barb.  449). 

h.  If  any  deeds  or  writings  are  to  be  proved,  they,  or  copies  thereof, 
should  be  annexed  to  the  interrogatories,  for  the  purpose  of  reference,  de- 
scription, and  identification,  producing  the  original  on  the  examination  of  the 
witness.  It  is  not  indispensable  that  the  original  be  annexed  to  the  interrog- 
atories {Commercial  B'h  of  Pa,  v.  Union  Bi  of  N.  Y,  11  N.  Y.  203).  Nor  has 
the  court  the  power  to  order  the  original  instrument  to  be  annexed  to  the 
commission  {Butler  v.  Lee^  82  Barb.  76  ;  19  How.  384). 

e  Where  by  mistake  the  name  of  0.  instead,  of  K.  was  inserted  in  the 
caption  of  the  commission,  the  name  of  K.  being  on  the  commission  and  the 
commission  being  executed  by  K., — ^held,  the  error  might  be  disregarded 
{Saa  V.  Bwrton,  25  Barb.  274). 

d.  Further  instructions  are  contained  in  the  printed  forms  of  commissions 
sold  by  the  law  stationers. 

0  The  witnesses  to  be  examined  should  be  named  in  the  commission ;  and 
this  is  a  rule  which  is  only  departed  from  imder  very  special  circumstances, 
and  never  when,  bv  reasonable  diligence,  the  names  of  the  witnesses  can  be 
ascertained  {WrigU  v.  Jesaup^  3  Duer,  642  ;  see  McMahon  v.  AUen,  18  Abb. 
292).  Where,  by  mistake,  a  witness  intended  to  be  examined  was  not  right- 
ly named  in  the  conuniseion,  but  the  commissioners,  notwithstanding  such 
nustake,  examined  the  witness, — ^held,  that  the  deposition  was  extra-judicial, 
and  could  not  be  read  in  evidence  {Brown  v.  Southworth,  9  Paige,  352). 

/.  The  commission  should  be  sealed  with  the  seal  of  the  court  out  of  which 
it 'mned  (Whitney y.  Wynhoop,  4  Abb.  370;  Tracy  y,  Suydam,  30  Barb.  110; 
Fifrd  V.  Williams,  24  N.  Y.  359). 

g.  The  court  will  not  depart  from  the  usual  method  of  issuing  conmiis- 
sions  to  take  testimony  in  foreign  countries,  unless  important  advantages  to 
he  ffained  by  some  other  mode  are  shown  (3  Bradf.  Surr.  R.  249). 

A.  The  execution  and  return  of  the  commission. — ^Want  of 
diligence  on  the  part  of  a  plaintiff  in  obtaining  a  return  to  a  commission  en- 
titles the  defendant  to  move  for  a  nonsuit  {Coles  v.  Thompson,  Col.  &  C.  Cas. 
830) ;  see  ante,  p.  615  j. 

t.  The  court  will  intend  that  the  oath  was  publicly  administered  when 
the  commissioners  certify  that  they  administered  the  oath ;  and  such  oath 
will  he  deemed  to  apply  to  the  interrogatories  on  both  sides  (23  Wend.  38) ; 
and  it  need  not  appear  by  the  return  that  the  oath  was  publicly  administered 
(1  Hill,  240).  And  a  deposition  has  been  received  in  evidence,  although  the 
oath  to  the  witness  was  not  administered  by  the  commissioners,  it  appearing 
that  they  were  prohibited  from  administering  it,  and  that  it  was,  m  fact, 
administered  by  the  local  authorities  (6  Wend.  476).  But  where  it  appeared 
by  the  return  that  the  witnesses  had  been  sworn  '^  to  make  true  answers  to 
the  interrogatories  read  to  them,"  instead  of  being  sworn  "  to  tell  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,"  as  the  statute  requires,  it  was 
held  that  the  oath  administered  was  insufficient,  and  the  testimony  taken 
under  the  commission  not  properly  receivable  in  evidence  {Whitney  v.  Wyn- 
ioopj  4  Abb.  370). 

j.  The  absence  of  the  return  which  the  statute  requires  the  commissioner 
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to  indorse  upon  the  commisaion,  though  it  may  be  a  good  reason  for  not  al- 
lowing the  aepoBition  to  be  read  on  the  trial,  is  not  ground  for  sappreaang 
the  deposition  upon  motion.  The  defect  may  be  cured  by  sending  hack  the 
commission  to  the  commissioner  to  amend  his  return  {Creamer  t.  /<uibm,4 
Abb.  418). 

a.  It  is  immaterial  in  whose  handwriting  the  depositions  are ;  the  coia- 
missioners  may  employ  a  clerk  (8  Peters,  8),  although  they  are  not  bound  to 
do  so  (2  Har.  &  Johns.  442). 

h.  On  the  execution  of  a  commission,  the  parties  haye  a  right  to  appear 
by  counsel  (Union  B'h  of  Sandusl^  v.  Torrey,  2  Abb.  269 ;  and  see  8  Blsckf 
448). 

e.  Cross-interrogatories  cannot  be  withdrawn  on  the  execution  of  the  com- 
mission, unless  by  the  consent  of  the  adTerse  party  (2  Abb.  269).  Suhaequentlj 
it  was  held  that  it  is  not  a  Talid  objection  that  cross-interrogatories  in  a 
commission,  offered  in  evidence,  are  not  all  answered,  where  it  appears  that 
some  of  them,  in  whole  or  in  part,  are  answered  by  reference  to  prerioas  an- 
swers, the  latter  being  full  and  explicit  {MeCartiy  ▼.  Edwards,  24  How.  237; 
se^  however,  2  Code,  Rep.  64 ;  5  Duer,  626). 

d.  Under  a  commission  for  the  examination  of  a  foreign  witness  who  can- 
not speak  English,  the  deposition  must  nevertheless  be  taken  in  English,  by 
means  of  an  interpreter  (Belmore  v.  Ander9on^  2  Cox  Chan.  Cas.  288). 

e,  A  deed  or  other  exhibit,  proved  under  a  commission,  must  be  annexed 
to  and  returned  with  the  commission  (20  Johns.  861),  except  it  be  in  the 
custody  of  the  law ;  then  a  copy  is  sufficient,  and  the  exhibit  may  be  prodoced 
on  the  trial,  separate  fix>m  the  commission  (6  Cow.  144).  And  where  notes 
offered  in  evidence,  as  proved  by  a  witness  examined  on  commission,  were 
attached  to  and  returned  with  his  deposition,  were  marked  A.  and  B.,  and 
had  the  names  of  the  witness  and  the  commissioners  written  upon  them,  and 
the  witness  in  the  deposition  described  the  notes,  to  which  he  testified  by 
dates,  amounts,  &c.,  corresponding  with  those  of  the  notes  offered^  and  stated 
they  were  produced  to  him  on  his  examination,  marked  A.  and  B.,  and  that 
he  wrote  his  name  upon  them,  and  the  commissioners  in  their  return  certified 
that  the  notes  attached  to  the  deposition  were  produced  to  the  witness  on  his 
examination,  and  he  signed  his  name  thereon  in  their  presence, — ^held,  t^ 
the  notes  offered  in  evidence  were  sufficiently  identified  as  those  testified  to 
by  the  witness  {BrumtkiU  v.  James,  11  N.  Y.  294).  Witnesses  may  be  exam- 
ined under  a  commission  in  respect  to  an  original  paper,  by  annexing  a  copy 
thereof  to  the  interrogatories,  and  producing  the  original  upon  the  examina- 
tion and  haying  it  identified  by  the  witness.  The  original  need  not  be 
annexed  to  the  interrogatories  {Vomm,  B*k  of  Penn,  v.  Union  B*t  of  N.  Y.  11 
N.  Y.  208).  Where  an  exhibit  proved  before  a  commissioner  was  a  biQ  of 
sale  executed  by  J.  M.  and  wife,  and  the  commissioner  certified  that  the  same 
was  produced  and  shown  to  the  said  J.  M.,  a  witness  sworn  and  examined, 
and  by  him  deposed  unto, — ^held  the  certificate  was  sufficient  {Hall  v.  Bartti^ 
25  Barb.  274). 

/.  Where  the  return  was  written  on  the  deposition,  and  the  depodtion, 
commission,  &c.,  were  all  annexed  together  in  such  a  manner  th^t  the  retom 
could  not  be  separated  from  the  commission  and  the  evidence, — ^held  a  sub- 
stantial compliance  with  the  statute  (Hall  v.  Barton,  25  Barb.  274 ;  MeCUarf 
V.  Edwards,  27  id,  289).  And  in  PendeU  v.  Coon  (20  N.  Y.  184),  the  court  of 
appeals  held  that  the  return  need  not  be  indorsed  on  the  commission  itsdt 
nor  upon  a  paper  containing  the  depositions  annexed  or  any  part  therec^; 
but  that  where  it  is  necessary  by  reason  of  the  paper  containing  the  deposi- 
tions being  filled  thereby,  to  annex  an  additional  sheet  of  paper,  the  rrtom 
may  be  upon  such  additional  sheet. 

g.  The  deposition  of  a  witness  examined  on  interrogatories  is  admissible, 
although  it  appears  on  his  examination  he  referred  to  papers  which  he  re- 
fused to  allow  the  commissioner  to  see  (SteinkelUr  y.  Nettton,  2  M.  &  Rob.  872). 

h.  The  signature  of  a  commissioner  vnll  be  judicially  noticed,  though  l» 
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nune  be  not  written  at  length  (1  Hill,  249).  The  annexing  the  papers  togeth- 
er by  wafers  ia  sufScient.  A  tape  and  seal  are  not  necessary  (ik)  When  a 
CQDunission  is  directed  to  two,  either  or  both  of  whom  Ming  authorized 
thereby  to  execute  it,  and  the  return  is  by  only  one  of  them,  it  will  be  pre- 
sumed that  he  alone  was  present  at  its  execution  (ib.) 

a.  It  win  be  presumed  that  the  commissioner  wlio  took  the  testimony  closed 
and  sealed  the  package  himself,  and  that  he  dischax^d  his  duty  \)j  doing  aU 
those  things  in  the  execution  of  the  commission  which  he  is  not  bound  to  cer- 
tiiy  specifically  as  done.  And  when  the  manner  of  the  return  is  provided  for 
by  stipulation,  it  will  be  no  objection  to  the  reading  of  the  depositions,  that 
the  direction  on  the  return  does  not  speciiy  the  clerk's  residence  {id,) 

h.  Itcamiot,  howeTer,  be  urged  on  the  trial  as  an  objection,  that  the  depo- 
sitions were  not  deposited  in  the  post-office  immediately  after  they  were  taken 
(28  Wend.  88). 

c  Although  there  be  nothing  on  the  enyelope,  or  elsewhere,  showing  that 
the  conunission  was  deposited  as  required  by  the  statute,  or  that  it  was  re- 
tamed  by  mail,  it  will  be  presumed  tiiat  the  commission  was  so  deposited  and 
retnmed  (Hall  v.  Barton^  %^  Barb.  274). 

d  If  the  packet  containing  the  commission  and  return  be  transmitted  by 
mail,  the  clerk  to  whom  it  is  addressed  must  receive  it  from  the  post-office, 
and  open  and  file  it  in  his  office.  If  deliyered  to  an  agent,  he  must  deliyer  the 
packet  to  the  clerk  to  whom  it  is  directed,  or  to  one  of  the  judges  of  the  court, 
who  will  receive  and  open  it  on  the  agent  making  affidavit  that  he  reoeiyed  it 
from  the  hands  of  one  of  the  commissioners,  and  that  it  has  not  been  opened 
or  altoed  since  he  received  it. 

e.  If  the  agent  be  dead,  or  from  sickness  or  other  casualty  be  unable  to  de- 
liyer such  packet  personally,  it  may  be  received  by  the  clerk  or  judge  from 
the  hands  of  any  other  person,  upon  such  person  making  affidavit  that  he  re- 
ceiyed  the  same  from  the  agent,  that  the  agent  is  dead  or  otherwise  unable  to 
delirer  it,  that  it  has  not  been  opened  or  altered  since  such  person  received  it, 
and  that  he  believes  it  has  not  b^n  opened  or  altered  since  it  came  from  the 
hands  of  the  commissionerB. 

/.  Where  a  commission  is  returned  by  an  agent,  his  affidavit,  as  prescribed 
by  statute,  that  he  received  it  from  the  hands  of  the  commissioner,  and 
that  it  has  not  been  opened  or  altered  since  he  received  it,  is  indispensable, 
nnless  waived  by  consent.  A  commission  returned  by  express,  and  unaccom- 
panied by  such  affidavit,  is  inadmissible,  although  that  method  of  returning 
It  was  expressly  authorized  by  the  commission  {Dmnelle  v.  Hawland,  1  Abb. 

g.  The  derk  or  ^udge  receiving  and  opening  thefommission,  must  immedi- 
ately file  the  same  in  the  office  of  the  clerk  of  the  court  from  which  it  issued, 
or^  if  the  action  be  pending  in  the  supreme  court,  in  the  office  of  the  clerk  of 
the  county  in  which  the  action  is  triable  (20  Johns.  857). 

h.  The  parties,  or  their  attorneys,  may  agree  in  writing  on  the  manner  in 
which  the  commission  shall  be  returned ;  and  on  filing  such  agreement  in  the 
derk^s  office,  the  attorney  for  ihe  party  suing  out  the  conmiission  may  in- 
dorse on  it  a  direction  according  to  such  agreement,  and  the  commission  shall 
be  returned  accordingly. 

i.  Where  the  direction  as  to  the  return  of  a  commission  required  it  to  be 
inclosed  in  a  wrapper  and  deposited  in  tiie  post-office  at  Toronto  by  the  com- 
nuasionerB,  directed  to  W.  B.,  Buffido,  and  a  certificate  thereof  indorsed  upon 
the  wrapper  by  the  conomissioners,  and  the  commission  was  received  from  the 
postoffice  at  Bufifalo,  post-marked  "  Toronto,"— held,  that  it  was  not  requisite 
that  the  certificate  on  the  wrapper  should  state  that  the  commission  was  de- 
posited in  the  post-office  by  the  commissioners  (BrumMU  v.  James,  11  ^«  y* 
204).  ^  In  the  foregoing  case  the  certificate  was,  **  We  certify  that  within  is 
contained  the  conounission,  interrogatories,  exhibits,  depositions,  and  the  ex- 
aminations, taken  before  us  in  a  certain  suit,  where  Thomas  Brumskill  is  plaint- 
tifif,  and  William  I.  James  is  defendant." 
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a.  Filing. — ^The  commission,  return,  depositions,  and  exhibits  annexed, 
are  required  to  be  kept  on  file  in  the  office  of  the  clerk  to  whom  they  were 
addressed  (unless  otherwise  directed  by  a  special  order  of  the  court),  when 
they  are  to  be  at  all  times  open  to  the  inspection  of  the  parties,  who  are  enti- 
tled to  copies  on  payment  pi  the  fees  allowed  by  law. 

h.  Reading  on  trial* — On  the  trial  of  the  cause,  the  exanunation  and 
depositions  taken  under  the  commission  (or  an  exemplification  thereoi^  where 
the  originals  are  filed  in  any  other  county  than  that  in  which  the  cause  is  tried), 
may  be  offered  and  used  in  evidence  by  either  party  (  Weber  v.  Kuygiiainii,i 
Bosw.  416). 

c.  Every  objection  to  the  competency  or  credibility  of  a  witness  so  exiin- 
ined,  or  to  the  competency  or  relevancy  of  any  question  put  to  him,  or  of  any 
answer  given  by  him,  may  be  made  in  the  same  manner  and  with  the  lib; 
effect  as  if  the  witness  were  personally  examined  at  the  trial.  The  objection  to 
an  interrogatory  annexed  to  a  commission,  on  the  groimd  of  its  being  lead- 
va^y  may  be  made  when  the  answer  of  the  witness  is  proposed  to  be  lead  in 
evidence ;  especially  when  the  interrogatories  are  annexea  under  a  stipulation 
expressly  savm^  all  legal  exceptions  {Fleming  v.  Hollenbaek^  7  Barb.  271).  And 
generally  it  is  m  time  to  take  exceptions  to  interrogatories  when  the  answos 
are  offered  in  evidence  on  the  trial  (2  Wend.  65,  71 ;  6  Cow.  404,  416,  contra). 
But  the  statute  provision  reserving  to  the  parties  erery  objection  to  the  com- 
petency or  relevancy  of  any  question  put  to  or  answer  given  by  a  witness  exam- 
med  upon  commission,  is  not  appliciU)le  to  a  case  in  which  the  parties  have 
Btijpulated  upon  the  objections  which  are  reserved,  and  thus  by  implication 
waiving  all  others  (Mots  v.  Chyes.  11  Barb.  101 ;  and  see  Cope  v.  5i^,  12 
Barb.  521 ;  Howard  v.  OrUnt  Ins.  Co,  9  Bosw.  645). 

d.  Where  depositions  taken  on  a  commission  are  offered  to  be  read  on  the 
trial,  and  the  opposite  party  objects  to  them  on  the  ground  that  the  interrog- 
atories are  leadmg,  the  question  whether  the  interrogatories  and  the  answen 
thereto  are  admissible  is  one  addressed  to  the  discretion  of  the  court  (Cope  t. 
Sibley,  12  Barb.  521 ;  disapproving,  WilliafM  v.  Eldridge,  1  Hill,  249;  and  see 
Hall  V.  Barton,  25  Barb.  274). 

e.  Where  the  attorneys  indorsed  on  the  interrogatories :  "  It  is  stipulated 
that  the  within  interrogatories  and  cross-interrogatories  are  aflreed  upon,  and 
that  these  stipulations  have  the  same  effect  as  the  allowance  or  a  judge,  reserr- 
ing  all  legal  rights,^* — held,  that  on  the  trial  neither  party  could  object  to  the 
reading  of  the  depositions  on  the  ground  that  the  interrogatories  were  leading 
(Cope  V.  Sibley,  12  Barb.  521 ;  and  see  Morse  v.  CloyeSj  11  Barb.  101). 

/.  When  a  commission  has  been  returned  and  opened,  so  that  its  contents 
might,  with  reasonable  d||igence,  have  been  known  to  the  parties  before  the 
trial  of  the  cause,  a  motion  for  the  suppression  or  re  execution  of  the  commi^ 
sion,  on  the  ground  of  its  irregular  or  defective  execution,  must  be  made  at 
chambers,  and  will  not  be  entertained  by  the  judge  on  the  trial.  The  obje^ 
tions  on  the  trial  are  limited  to  the  competency  of  the  witnesses,  or  the  admu* 
sibility  of  their  testimony.'^  This  was  pronounced  as  the  rule  of  practice  in 
the  superior  court  (see  2  Abb.  271 ;  and  see  Sheldon  v.  Woodf  2  Bosw.  269: 
Burrill  v.  Watertoum  Hh,  51  Barb.  106). 

g.  A  motion  at  the  trial  to  suppress  the  whole  of  a  depoution  on  the 
ground  that  some  of  the  interrogatories  and  parts  of  the  deposition  are  im- 
proper, should  be  denied  {Com,  &nk  of  Penn,  v.  Union  B'k  of  N,  F.  11  N.  Y. 
203).  If  any  part  of  the  deposition  is  competent.,  the  objection  should  be 
confined  to  that  part  which  is  not  so  (ib, ;  see  Champney  v.  Blanchard,  89  K. 
Y.  111). 

A.  If  a  direct  interrogatory  and  the  answer  of  the  witness  to  it,  are  prop<^ 
excluded  by  the  court,  cross-interrogatories  and  the  answers  thereto,  whi(s 
are  dependent  upon  the  direct  interrogatory,  should  also  be  excluded  {FU^ 
ing  V.  HoUenback,  7  Barb.  271). 

i.  An  answer  not  responsive  to  an  interrogatory,  may  be  objected  to  by 
either  party  on  the  trial,  and  will  Uiereupon  be  excluded  (Lcamng  v.C^»  i^ 
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Abb.  272).  But  under  the  general  interrogatory,  requiring  a  witness  to  state 
any  thing  known  to  him  material  to  the  issue  or  to  the  l^nefit  of  the  party 
patting  the  interrogatory  the  witness  may  state  a  fact  material  to  the  issue, 
thongh  it  be  to  the  detriment  of  such  party  (Fan  2^e%i  y.  Bu^h^  14  Abb.  83). 

a.  Where  pertinent  evidence  is  given  in  answer  to  the  general  interroga- 
tory to  which  the  attention  of  the  opposing  counsel  was  not  called  by  the 
others,  if  he  desires  to  cross-examine  the  witness  as  to  such  evidence,  he  ^ould 
apply  to  the  court  for  relief  before  the  trial.  It  is  not  a  ground  for  suppressr- 
ing  the  whole  deposition  on  the  trial.  If  any  part  of  the  evidence  so  given  is 
incompetent  or  impertinent,  such  part  may  be  excluded.  The  refusal  to  sup- 
press toe  deposition  of  a  witness  at  the  trial,  where  it  was  proved  that  the  at- 
torney of  the  party  examining  him,  at  the  request  of  the  witness,  and  before 
he  was  sworn,  wrote  down  for  him  at  his  dictation  the  substance  of  what  he 
afterward  testified  to  in  answer  to  the  interrogatories,  is  not  error;  it  goes  to 
the  credibility  of  the  evidence.  If  the  witness  was  imposed  upon,  or  any 
fact  was  misstated,  colored,  or  concealed,  the  court,  on  motion  for  that  pur- 
pose, might  set  aside  the  deposition  and  order  the  commission  to  be  executed 
anew,  or  grant  other  appropriate  relief  (u2). 

l.  Where,  on  the  return  of  a  commission,  it  does  not  appear  that  the  last 
general  cross-interrogatory  was  put  to  and  answered  by  the  witness,  the  depo- 
sition cannot,  in  general  be  read  in  evidence  (4  Wash.  C.  C.  Rep.  824 ;  25 
Wend.  259). 

t.  Upon  the  deposition  of  a  witness  taken  on  commission  being  offered  in 
evidence  at  the  trial,  the  defendants  objected  on  the  ground  that  two  cross- 
interrogatories,  one  embracing  nineteen  ouestions  and  the  other  five,  were 
unanswered  in  part,  but  in  what  respect  they  were  unanswered  was  not  spe- 
cifically stated.  After  the  deposition  had  been  received  and  read,  the  same 
objection  was  renewed  and  exception  taken, — ^held,  that  it  would  be  an  un- 
jnstifiable  exercise  of  discretion  to  suppress  the  entire  deposition  upon  such  a 
yagne  and  indefinite  objection,  and  that  the  refusal  to  do  so  was  no  ground 
for  a  new  trial.  It  is  onl^  when  the  officer  neglects  to  put  the  interrogatories 
as  settled,  or  when  the  witness  reftises  to  answer,  that  the  deposition  will  be 
snnpressed  on  the  ground  of  the  commission  having  been  imperfectly  execu- 
tea.  Where  a  witness  has  not  been  impeached,  nor  any  foundation  laid  for  his 
impeachment,  by  showing  contradictory  statements  made  by  him  as  to  a  ma- 
terial ikct,  and  he  has  not  been  interrogated  as  to  what  he  said  in  a  particular 
conversation,  proof  of  declarations  made  by  him  on  that  occasion,  m  the  ab- 
sence of  the  party  by  whom  he  is  called,  cannot  be  received  ( Valton  v.  Nai, 
Loan  Fund  Life  Awwr.  8oe,  20  N.  Y.  84).  Where  the  taking  of  a  deposition 
having  been  commenced,  it  was  adjourned  after  four  or  five  interro^tories 
were  answered,  upon  the  witness  refusing  to  answer  further  because  orvertigo 
and  consequent  coninsion  of  mind ;  and  subsequently  the  witness  appeared 
*fBm  mOi  his  counsel,  and  the  examination  beinff  commenced  from  the  be- 
ginning, the  witness  read  his  answer  from  a  paper  ne  brought,  which  had  been 
prepared  by  himself  and  counsel,  and  was  in  his  counsel's  hiBndwriting,— held, 
upon  motion,  that  the  deposition  must  be  suppressed.  It  mems  that  in  such  a 
case  the  answers  taken  upon  the  first  examination  should  not  have  been  dis- 
regarded by  the  commissioner,  but  that  the  proceedings  should  have  been 
stated  by  him  as  they  took  place,  and  both  examinations  should  have  been 
incinded  in  the  deposition  returned  {Creamer  v.  Jackson^  4  Abb.  413). 

<{.  If  a  witness,  after  being  examined  on  a  commission,  should  come  into  the 
State,  he  may  be  examined  on  the  trial  (17  Johns.  845). 

e.  Seeond  eommlsaioii* — The  court  will  sometimes  allow  a  second 
commission  to  issue  (17  Johns.  848 ;  2  Caines'  R  47,  258 ;  1  {*&.  845 ;  8  tb,  821 ; 
2  Sand.  689,  690). 

/.  After  the  testimony  of  a  witness  has  been  taken  upon  a  commission,  and 
flie  commission  returned,  the  party  caimot  have  a  new  commission  to  re-ex- 
ftmine  the  witness,  merely  on  the  expectation  that  he  may  now  swear  more  defi- 
nitely than  before,  in  the  absence  of  any  suggestion  that  the  witness  has  made 
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a  mistake,  or  that  new  evidence  has  been  discoTerecL  More  eapedally  irill 
such  an  application  be  reiiised  when  the  only  other  witness,  who  was  cogni- 
zant of  the  fa6t  to  which  the  witness  is  sought  to  be  examined,  is  desMl  (J2auy 
T.  Weed,  1  Barb.  220). 

a.  An  amendment  of  the  pleadings  does  not  render  inadmissible  a  deposi- 
tion previously  taken  (Vincent  v.  Cmklin,  1  £.  D.  Smith,  204).  Theplaintifs 
case  rested  prmcipally  on  a  deposition  taken  under  a  commission.  After  the 
taking  the  deposition  the  pleadings  were  amended  in  form,  but  the  issaes  be- 
tween the  parties  were  not  in  substance  changed, — ^held,  that  the  depodtiaii 
was  admissible  in  evidence.  '*  If  either  party  wished  further  to  examine  the 
witness,  a  motion  should  have  been  made  for  a  further  commission,  and  if  not, 
and  the  testimony  was  inapplicable  to  the  new  issue,  a  motion  to  sopprea 
the  deposition  would  have  b«en  proper;  but  we  are  not  prepared  to  hold  that 
a  mere  technical  amendment  of  proceedings  renders  void  all  previous  depofli- 
tiond  which  may  have  been  taken  in  a  cause ''  {ib.;  In^ttham,  Fii^  J.) 

I.  Amending  return  of  <$ommlMlonert« — ^If  a  commission  be  de- 
fectively executed,  the  court  has  power  to  order  it  to  be  returned  to  hare  the 
defect  amended,  and  it  is  not  necessary  to  issue  a  new  conuniasion  (1  Code 
Rep.  N.  S.  289 ;  Sheldon  v.  Wood,  2  Bosw.  269). 

e.  Cost*  of  a  commifslon. — Costs  of  a  commission  do  not  indode 
the  charges  of  a  solicitor  employed  abroad  {DwnhamY,  Sherman,  19Hoiv.  57S; 
11  Abb.  152). 

d.  Eietten  rogatory. — The  superior  court  held  that  it  was  in^qiedieDt 
to  grant  liie  process  of  that  court  to  compel  the  attendance  of  witnesses  to  be 
examined  under  a  commission  from  a  foreign  country,  the  ease  not  hemgpn- 
tided  for  bff  etatute  (In  lie  the  petition  <^  Jay,  6  Sand.  647) ;  but  the  siq>renK 
court  granted  the  process  required  {jb.  680 ;  see  Laws  1867,  di.  68.) 

Examination  of  mtneetee  and  partiee  de  bene  eue. 

e.  In  nrhat  eases. — ^The  examination  of  witnesses  (and  parties)  de  Im 
em,  is  provided  for  by  2  R.  6.  891  to  898,  amended  by  Laws  of  1851,  p.  971; 
Laws  of  1862,  p.  471 ;  and  Code,  §  890.  Where  a  part^  or  a  witness^  idKM 
testimony  may  oe  considered  material  on  either  side,  is  about  leaving  the 
State,  and  there  is  no  probability  of  his  returning  in  time  to  appear  at  the 
trial,  or  is  so  sick  or  innrm  as  to  be  unable  to  attend,  either  party  may  swJj 
to  a  judge  for  leave  to  take  his  testimony  de  bene  eue,  that  is,  oonditionallT, 
to  be  ufi^  only  in  case  the  personal  attendance  of  such  witness  at  the  tml 
cannot  be  procured. 

/.  This  application  may  be  made  at  any  stage  of  the  cause  (7  Cow.  489),  ob 
an  affidavit  stating : 

1.  The  nature  of  the  action,  the  plaintiff's  demand; 

2.  If  the  application  be  made  by  the  defendant,  the  nature  of  his  defense; 
8.  The  name  and  residence  of  the  witness ; 

4.  That  the  testimony  of  such  witness  is  material  and  necessary  for  the 
party  making  such  application,  in  the  prosecution  or  defense  of  such  suit,  u 
the  case  may  be ;  and 

5.  That  such  witness  is  about  to  depart  from  this  State,  or  that  he  is  so 
sick  or  infirm  as  to  afford  reasonable  grounds  for  apprehension  that  be  will  not 
be  able  to  attend  the  trial. 

g.  The  time  fixed  for  the  examination,  must  not  exceed  twenty  days  from 
the  date  of  the  order,  and  may  be  as  much  shorter  as  the  exigencies  of  tbe 
case  may  require,  and  the  residence  of  the  adverse  party  or  his  attorney  wiH 
allow,  in  order  to  afford  opportunity  to  attend  such  examination. 

h,  A  summons  may  issue  to  compel  the  attendance  of  the  witness,  «B<i 
must  be  served  in  the  same  manner  as  a  subpoena  (See  1  Bosw.  611). 

t.  Or  the  judge  may,  in  his  discretion,  make  an  order,  requiring  the  ad- 
verse party  to  ^ow  cause,  on  a  dav  in  such  order  to  be  named,  why  such  testi- 
mony should  not  be  taken  by  a  referee,  to  be  appointed  by  him ;  and  in  such 
order  shall  direct  the  time  and  mode  of  the  service  thereof.    Sach  sn  order 


V 


§  308 J  WITNESSES  DE  BENE  ESSE.  623 

is  an  Older  out  of  court,  and  without  notice,  and  in  actions  in  the  supreme 
court  may  be  made  by  any  judge  of  the  court  in  any  part  of  the  State  {Bank 
9/ Biker  Greek  v.  Browning,  16  Abb.  272). 

a.  An  order  requiring  the  adverse  party  to  attend  the  examination  of  a 
witness  de  bene  esse,  in  an  action  in  the  supreme  court,  may  be  made  by  any 
jadge  of  the  court  in  any  part  of  the  State  {BanJn  of  Silver  Creek  y.  Brovming, 
18  Abb.  272). 

h.  At  the  time  specified  in  the  order,  the  opposite  party  may  show  cause 
against  proceeding  m  the  examination,  by  proof  that  the  witness  is  not  about 
to  depart  from  this  State,  or  that  he  is  not  sick  or  infirm,  or  that  the  applica- 
tion K>r  his  examination  is  made  coUusiyely,  to  avoid  his  being  examined  on 
the  trial  of  the  cause ;  and  upon  any  such  cause  being  shown,  the  applica- 
tion may  be  dismissed. 

«.  If  no  sufficient  cause  be  shown,  then,  on  proof  of  service  of  the  order  and 
a  copy  of  the  afiS davit  upon  which  it  was  granted,  the  party  may  either  pro- 
ceed to  examine  the  witness  and  take  his  deposition — ^in  which  shall  be  in- 
serted any  answer  or  declaration  of  the  witness  which  either  of  the  parties 
diall  require  to  be  included  therein — or  if  the  order  was  to  show  cause  why 
the  testimony  should  not  be  taken  by  a  referee,  the  judge  may  apppoint  a  ref- 
eree to  take  such  testimony,  who  shall  take,  certify  and  file  the  same,  in  the 
same  manner  and  with  the  like  effect  as  is  provided  for  the  examination  of  a 
witness  by  a  judge  of  the  court. 

d.  In  takmg  a  deposition,  it  is  not  necessary  for  the  judge  himself  to  write 
down  the  examination  of  the  witness;  it  is  sufficient  that  he  administers  the 
proper  oath,  and  then,  after  the  witness  has  been  examined  in  his  presence, 
and  the  examination  has  been  written  down  by  counsel,  that  he  reads  it  over 
to  the  witness  before  the  signing  and  certifying  thereof  (McDonald  v.  Oarri- 
•on,  9  Abb.  34 ;  18  How.  249). 

e.  The  witness  must  be  interrogated  to  every  fact  to  be  deposed  to,  as  on  a 
trial  (7  Cow.  60). 

/.  The  statute  regulating  the  taking  of  depositions  de  hene  esse,  and  requir- 
ing the  officer  to  insert  therein  every  answer  of  the  witness  examined  which 
either  party  shall  require  to  be  included,  is  complied  with  by  confining  the 
direction  to  answers,  leaving  the  officer  to  exclude  questions  in  his  opmion 
illegal  or  irrelevant;  and  a  party  is  not  empowered  by  the  statute  to  go  into 
a  course  of  irrelevant  inquiry,  and  have  answers  thereto  included  in  the  depo- 
ation  (Oibsm  v.  PearsaU,  1  E.  D.  Smith,  90).  ''  The  defendant  insists  that  the 
deposition  of  Yanderslice  was  improperly  admitted,  on  the  ground  that  an 
officer  taking  the  examination  of  a  witness  de  hene  esse,  is  bound  by  statute  to 
receiye  and  take  down  every  answer  to  questions  proposed ;  and  that,  in  this 
case,  the  judge  before  whom  the  deposition  was  taken  refused  to  allow  a 
question  presented  by  the  defendant's  counsel  on  cross-examination  to  be  put 
to  the  witness  at  all.  The  statute  is  very  explicit  in  its  terms,  requiring  the 
officer  to  insert  in  the  deposition  every  answer  or  declaration  of  the  witness 
examined,  which  either  party  shall  require  to  be  included  therein.  It  is,  in 
mj  judgment,  unreasonable  and  very  unfortunate,  if  the  proper  construction 
of  tliis  statute  permits  a  party  who  has  a  witness  under  examination,  to  make 
that  the  occasion  for  going  into  eveir  species  of  irrelevant  inquiry  into  malr 
ters  having  no  possible  connection  with  the  controversy ;  and  the  abuses  to 
which  such  a  construction  may  lead  seem  to  me  too  obvious  to  require  enum- 
eration" {ib,;  WoodruflJ  J.) 

g.  The  deposition  bcmg  finished,  must  be  carefully  read  over  to,  and  sub- 
scribed by  the  witness,  certified  by  the  judge  or  referee  taking  it,  and  ffied  in 
the  clerk's  office  within  ten  days  thereafter;  but  where  a  deposition,  taken  de 
^  esse,  is  not  filed  within  ten  days,  as  directed  by  the  statute,  the  court  may 
order  it  to  be  filed  nunc  pro  tune  (Burdell  v.  Burdell,  11  N.  Y.  Leg.  Obs.  189; 
1  Dner,  625 ;  Bank  of  Silver  Creek  y.  Browning,  16  Abb.  279;  see  Vrooman  v. 
-K/w,  2  Trans.  App.  112). 

A.  If  a  witness,  on  being  summoned  to  attend  for  the  purpose  of  being  ex- 
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amined  de  bene  esse^  fail  to  comply  with  the  snmmons,  the  judge  issmn^  the 
sammons,  on  due  proof  of  the  semce,  and  of  the  failure  of  the  witness,  is  re- 
quired to  issue  his  warrant  to  the  sheriff  of  the  county,  to  apprehend  the  wit- 
ness, and  bring  him  before  such  judge  to  be  examined.  And  if  any  witnees, 
attending  pursuant  to  the  summons  or  brought  before  the  officer,  shall,  with- 
out reasonable  cause,  refuse  to  be  examined  or  to  answer  any  legal  or  peitinent 
question,  or  to  subscribe  his  deposition  when  taken,  the  officer  issuing  tiie 
summons  shall,  by  warrant,  commit  such  witness  to  the  common  jail  of  the 
county  in  which  he  resides,  there  to  remain  until  he  submits  to  be  examined, 
or  to  answer,  or  to  subscribe  his  deposition,  as  the  case  may  be,  or  until  he  be 
discharged  according  to  law. 

a.  Tne  depositioU  thus  taken  de  "bene  e$se  (or  a  certified  copy  thereof)  may 
be  g^yen  in  evidence  by  either  party  on  the  trial  of  the  cause,  or  upon  the  %sr 
sessment  of  damages  by  the  clerk,  or  by  a  writ  of  inquiry.  But  it  most  first  be 
satisfactorily  proved  that  the  witness  is  unable  to  attend  the  trial  or  asBOB- 
ment,  personally,  by  reason  of  death,  insanity,  sickness,  or  settled  infinnitr, 
or  that  he  has  continued  absent  from  the  State,  so  that  his  attendance  coold 
not  be  compelled  by  the  ordinary  process  of  law.  Where  the  reddence  of  a 
party  in  another  State,  at  a  given  tmie,  has  been  proved,  the  presumption,  on- 
less  rebutted^  is  that  it  continues,  and  the  burden  of  proof  is  upon  the  pKty 
alleging  a  different  place  of  residence  (Nixon  v.  Famer,  10  Barb.  175;  see 
Brenner  v.  Frauenthat,d7  N.  Y.  166).  Is  a  party  against  whom  a  depodtiao 
taken  de  bene  esse  is  offered  a  competent  witness  for  the  purpose  of  exduding 
the  deposition  ?  (ib.)  The  uncorroborated  testimony  of  an  interested  witneny 
that  shortly  before  the  trial  he  saw  in  this  State  a  person  proved  by  other  testi- 
mony to  be  a  resident  of  another  State,  is  not  sufficient  to  authorize  the  ex- 
clusion of  a  deposition  of  such  person  taken  de  bene  esse  (ib,) 

b.  To  entitle  the  deposition  of  a  witness  examined  de  bene  esse,  under  the 
statute,  to  be  read  at  the  trial,  on  the  ground  of  his  al)sence  from  the  State,  it 
must  be  proved  by  competent  evidence,  to  the  satisfaction  of  the  court,  that 
he  has  continued  absent,  out  of  the  State,  so  that  his  attendance  at  such  trisl 
could  not  be  compelled  by  the  ordinary  process  of  law.  The  mere  declaration 
of  his  wife,  out  of  court,  that  he  is  absent,  without  other  evidence,  does  not 
constitute  such  proof  She  is  competent  to  prove  the  &ct  if  it  e^sts;  and 
there  is  no  reason  why  hearsay  evid^ice  should  be  admitted  to  establish  it, 
when  the  fact  itself  may  as  easily  be  proved  by  the  wife  as  her  declaration 
concerning  it  by  a  third  person  (Fry  v.  Bennett^  4  Duer,  247).  SernUe,  that 
in  order  to  let  in  the  deposition  of  a  witness  examined  de  bene,  the  absence 
of  the  witness  must  be  shown  by  some  one  who  can  speak  to  the  fiict  of  hia 
own  knowledge ;  proof  of  inquiries  made  at  the  residence  of  the  witness  and 
of  the  answers  given,  is  not  enough  (SMnsan  v.  Markis,  2  M.  &  Bob.  875). 

c.  The  party  offering  the  deposition  in  evidence  cannot  rely  merely  upA 
the  presumption  of  the  inability  of  the  witness  to  attend  the  trial,  ariaiag 
from  his  advanced  age  (8  Wend.  180).  And  in  case  of  the  absence  of  a  wit- 
ness, the  party  offering  his  deposition  in  evidence  must  prove  that  he  has  used 
due  diligence  to  procure  the  attendance  of  the  witness,  and  that  he  has  made 
inquiries  at  his  lastplace  of  abode,  in  order  to  have  him  subpoenaed  (4  Wash. 
C.  C.  Bep.  219).  Where  it  appears  that  every  reasonable  effort  has  been  made 
to  find  the  witness,  and  there  is  reason  to  suppose  he  is  out  of  the  State,  that 
is  sufficient  to  authorize  the  reading  of  the  deposition  (Boberts  v.  CarUr^  2S 
Barb.  462j.  And  proof  that  ^e  party  examined  rehided  in  another  State, 
that  he  had  been  seen  there  since  he  was  examined ;  and  that  the  witness  had 
been  inibrmed  that  he  was  then,  at  the  time  of  the  trial,  at  his  place  of  ren- 
dence,  was  held  sufficient  to  entitle  the  deposition  to  be  read  (DonneUy.  Carury 
6  Bosw.  621). 

d.  The  preliminary  proof  may  be  made  by  affidavit,  unless  the  proof  is  ob- 
jected to  specifically  on  the  ground  that  it  is  by  affidavit,  and  9iea  wee  terti- 
mony  insisted  on  (7  Cow.  59).    The  preliminary  proof  may  be  made  by  a  party 
to  the  suit  (Harris  v.  Bly^  Court  of  Appeals,  Dec  1852 ;  1  Selden's  Notes,  85 
10  Barb.  175 ;  and  see  Shddm  v.  Waod^  2  Bosw.  269). 
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a.  The  deposition  of  a  foreign  witness,  taken  de  hens  esse^  may  be  read, 
though  it  appear  that  he  came  into  this  State  on  request  of  the  paxty,  for  the 
purpose  of  being  examined,  and  that  he  is  at  home  m  a  foreign  country,  and 
migQt  have  been  examined  on  a  commission,  and  even  though  a  commission 
may  have  been  obtained  for  the  purpose  of  examining  him  at  his  foreign  resi- 
dfeice  (7  Cow.  69). 

k  The  opposite  party  may  prevent  the  reading  of  the  deposition,  by  satis- 
factoiy  proof  that  sufficient  notice  was  not  given  him  to  enable  him  to  attend 
the  examination  of  the  witnesses,  or  that  the  examination  was  not,  in  all  re- 
q)ect8,  fair,  and  conducted  according  to  the  statuie.  But  he  cannot  object  that 
the  notice  was  too  short,  where  he  appears  before  the  officer  and  omits  there  to 
object  for  that  reason  (7  Cow.  59).  A  party  by  appearing  and  cross-examin- 
ing the  witness,  waives  all  irregularities  in  the  proceedings  to  have  the  wit- 
ness examined  (Bushmore  v.  EaUy  12  Abb.  420). 

c.  The  court  will  presume  that  the  certificate  that  the  deposition  was  read 
oyer  to  the  witness,  &c.,  was  not  g^ven  until  the  statute  in  that  respect  had  been 
complied  with  {Sheldon  y.  Wood,  2  Bosw.  268). 

L  Formal  defects  in  tiie  affidavit  on  which  the  order  for  examination  was 
obtuned  will  not  prevent  the  deposition  taken  pursuant  to  said  order  being 
read  in  evidence  {id.^ 

e.  The  reacUng  oi  the  deposition  may  be  prevented  by  proof  that  the  wit- 
nesses^ attendance  might,  with  due  diligence,  be  obtained  (8  Barb.  580). 

/.  Where,  after  teramony  has  been  token  conditionally,  one  of  the^  plaint- 
iff dies  and  the  action  is  continued  by  the  survivor,  under  $  121,  this  testi- 
mony so  taken  is  admissible  on  the  trial,  just  as  though  no  change  in  the  par- 
ties had  taken  place  (2£arhoe  v.  Aldrkh^  1  Abb.  66). 

g.  Testimony  taken  conditionally  may  be  read  on  the  trial,  if  the  witness 
is  actually  absent,  notwithstanding  the  witness  in  the  interval  between  the 
taking  of  the  testimony  and  the  time  of  the  trial  has  returned  to  the  State 
{id.) 

A.  Where  the  execution  of  a  document  is  proved  without  objection  on  an 
examination  de  hene  eue,  the  opposite  party  cannot,  on  the  trial,  object  to  the 
readinff  of  the  document  ( Ward  v.  Wnitney,  8  N.  Y.  445.) 

i  A  party  is  not  required,  on  the  call  of  his  opponent,  to  {>roduce  docu- 
ments the  execution  of  which  he  has  proved  upon  the  examination  of  a  wit- 
ness de  lene  eese.  They  remain  under  his  control  until  read  in  evidence,  and 
he  may  read  a  portion  of  them  and  refrain  from  using  the  others  at  his  elec- 
tion {Edmcngtone  v.  Eartsham^  19  N.  Y.  9).  The  opposite  party  must  procure 
a  discovery  of  them  before  the  trial,  or  be  prepared  with  parol  evidence  of 
their  cont^ts  on  a  refusal  to  produce  them  {id.) 

3*  A  party  who  has  caused  a  deposition  to  be  taken  on  his  own  behalf 
does  not  necessarily,  by  offering  and  reading  parts  of  it  in  evidence,  bind  him- 
self to  read  it  all,  nor  make  the  whole  of  it  evidence  offered  and  put  m  by 
himself^  nor  make  answers  which  are  irrelevant  and  incompetent  admissible 
{Odlady  V.  Lowery^  6  Bosw.  113).  In  this  respect  the  deposition  of  a  party 
taken  on  his  own  behalf  stands  on  the  same  footing  as  any  other  deposition. 
If  the  answers  which  the  party  declines  to  read  are  relevant  and  competent, 
the  other  party  may  read  them  or  cause  them  to  be  read,  and  use  them  as  evi- 
dence in  his  own  favor  {id,) 

i.  Examination  of  ^rltnesset  on  Interrogatories  by  eon* 
tent* — ^The  testimony  of  any  competent  witness  may  be  taken  in  this  State, 
to  he  used  in  any  civU  suit  or  proceeding,  on  an  agreement  in  writing  to  that 
eflfect  bein^  made  between  the  parties,  their  attorneys  or  solicitors,  and  on  in- 
terrogatories to  be  agreed  upon  in  the  same  manner.  Baid  testimony  may  be 
taken  before  a  judge  of  any  court  of  record  of  this  State,  or  local  officer 
elected  to  discharge  the  duties  of  county  judge,  or  a  justice  of  the  peace  of 
this  State,  who  shall,  before  ihe  interrogatories  are  put  to  him,  publicly  ad- 
minister an  oath  to  the  witness  that  the  answers  given  to  said  interrogatories 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth ;  and  the  testi- 
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mony  shall  be  duly  and  carefully  reduced  to  writing  by  the  officer,  and  retd 
to  the  witness,  and  subecribed  by  him  and  certified  by  the  officer.  The  testi- 
mony so  taken,  toother  with  the  inteno^tories,  shall  be  filed  with  thecM 
of  the  court  in  which  the  suit  or  proceedmg  shall  be  pending;  and  if  in  the 
supreme  court  and  taken  in  a  suit  or  proce^iing  at  law.  the  same  shall  bellied 
with  the  clerk  of  the  county  in  which  the  venue  is  laid ;  if  in  equity,  m^ 
the  derk  of  the  county  in  which  the  suit  or  proceeding  shall  be  pendiog ;  and 
if  before  any  court  or  officer  haying  no  clerk,  then  with  said  court  or  officer. 
And  said  testimony  may  be  used  in  evidence  on  any  trial  or  hearing  of  siich 
suit  or  proceeding ;  and  evel^  objection  to  the  competency  or  credibility  of 
said  witness,  or  to  the  competency  and  relevancy  of  any  answer  given  by  him, 
may  be  made  in  the  same  manner  and  with  the  like  effect  as  if  such  witness 
was  personally  examined  at  such  trial  or  hearing  (Laws  1847,  ch.  280,  §  78;  2 
R  S.  4th  ed.  874^  §  60). 

a.  The  deposition  thus  taken  de  bene  esse  is  to  have  the  same  effect,  and  do 
other,  aa  the  oral  testimony  of  the  witness  would  have  if  eiven  on  thetiialor 
assessment ;  and  every  objection  to  the  competency  or  cre£bility  of  the  vit- 
nesa,  and  to  the  competency  or  relevancy  of  any  question  put  to  him,  or  of 
any  answer  g^iven  by  him,  may  be  made  in  the  same  manner  as  if  the  witom 
were  peisonaUy  examined  on  the  trial  or  assessment  (id.) 

§  399,        (Am'd  1861,  1857,  1868,  1859,  1860,  1862,  1868,  1865, 1866, 1867, 

1869.)  Eeamin^Uion  qf  parties  to  the  action^  or  specictl  proceeding. 
No  party  to  any  action  or  proceeding,  nor  any  person  inter- 
ested in  the  event  thereof,  nor  any  person  from,  through,  or  under 
whom  any  such  party  or  interested  person  derives  any  intereet  or 
title,  by  assignment  or  otherwise,  shall  be  examined  as  a  witness 
in  regard  to  any  personal  transaction  or  communication  between 
such  witness  and  a  person  at  the  time  of  such  examination  de- 
ceased, insane  or  lunatic,  against  the  executor,  administrator,  heir 
at  law,  next  of  kin,  assignee,  legatee,  devisee  or  survivor  of  sncb 
deceased  person,  or  the  assignee  or  committee  of  such  insane  person 
or  lunatic.  But  this  prohibition  shall  not  extend  to  any  transac- 
tion or  communication  as  to  which  any  such  executor,  adminis- 
trator, heir  at  law,  next  of  kin,  assignee,  legatee,  devisee,  survivor 
or  committee  shall  be  examined  on  his  own  behalf,  or  as  to  which 
the  testimony  of  such  deceased  person  or  lunatic  shall  be  given  in 
evidence. 

5.^  The  intention  of  this  section  is  *^  that  the  surviving  party  to  a  tnuisae- 
tion  in  issue  shall  not  have  the  unfair  advantage  of  giving  his  version  of  ibs 
matter,  when  the  other  and  adverse  party  is  prevented  by  death  from  bong 
heard  to  contradict  or  explain  it"  (Card  v.  Card,  7  Trans.  App.  147).  The 
rule  applies  to  an  examination  in  a  surrogate  court  (Angetdne  v.  AngetiWy  48 
Barb.  417), 

6.  The  word  "  transaction  "  in  this  section  does  not  embrace  all  the  oceor- 
rences  which  go  to  make  up  a  cause  of  action,  but  only  such  as  must  hsre 
been  communicated  to  the  deceased  to  give  them  effect  (Franklin  v.  Pink^^ 
18  Abb.  186) ;  and  the  section  does  not  exclude  the  testimony  of  the  tiring 
party,  as  to  an  occurrence  at  which  the  deceased  need  not  have  been  presoit, 
or  as  to  a  &ct  he  need  not  have  known,  to  make  evidence  of  it  admissible  (m^-) 


§§  400,  401.]  MOTIONS  AND  ORDERS.  627 

The  plaintiff^  in  an  action  against  next  of  kin  to  establish  a  lost  will,  is  not 
a  competent  witness  in  his  own  behalf  to  prove  conversations  had  between 
himseu  and  the  deceased,  on  the  subject  of'^the  alleged  will  {Timan  v.  Claffy^ 
45  Barb.  488 ;  and  see  Va%  AUtyne  y.  Van  AUtynCy  38  N.  Y.  878 ;  WiUUt<m 
T.  Wmutm,  41  Barb.  685). 

a,  A  party  sued  by  an  administrator  may  testify  to  a  conversation  heard  by 
him  between  the  decedent  and  a  third  person  {8immo7i»  v.  SistoM^  26  N.  Y. 
264). 

h.  In  an  action  by  a  legatee  of  a  bond  against  the  obligor,  the  defendant 
may  be  examined  on  his  own  behalf  to  prove  payments  in  the  lifetune  of  the 
plaintiff's  testator  {WUdey  v.  Whitney ^  25  How.  75 ;  and  see  Sehenck  v.  War- 
ner,  37  Barb.  258 ;  Right  v.  Sachm,  34  N.  Y.  447). 

<r.  The  bailee  for  hire  of  a  chattel,  when  sued  for  its  detention  by  a  third 
party,  may  be  a  witness  in  his  own  behalf^  although  the  bailor  be  dead  (Pe^my 
V.  Btatk.  6  Boew.  50). 

d.  The  fact  that  a  witness  cannot  testify  to  certain  matters,  e,  g.y  to  trans- 
actions with  a  deceased  person,  is  not  a  reason  for  refusing  to  swear  him ;  rwn 
eomtat,  that  he  could  not  g^ve  other  material  testimony  (Card  v.  Card,  7 
Trans.  App.  144). 


Chapter  VIII. 
Motions  and  Orders. 

Sbction  400.    Definition  of  an  order. 

401.  Definition  of  a  motion.    Motions,  how  and  when  made. 

Motions  in  the  first  district   Stay  of  proceedings.    Com- 
pelling parties  to  testify  on  motions. 

402.  Notice  of  motion. 

408.  In  actions  in  the  supreme  court,  county  judge  may  exercise 
powers  of  a  juage  at  chambers.  His  orders,  how  re- 
viewed. 

404.  In  absence,  &c.,  of  judge  at  chambers,  motion  may  be-  trans- 

ferred to  another  judge. 

405.  Enlarging  time  for  the  proceedings  in  an  action. 

§  400.    Definition  of  an  order. 

Every  direction  of  a  court,  or  judge,  made  or  entered  in  writ- 
ing, and  not  included  in  a  judgment,  is  denominated  an  order. 

e.  Order  and  Jadgment,  distinction  between.^ An  order  is  the 
dedaion  of  a  motion,  a  judsment  is  the  decision  of  a  trial  (Bentley  v.  Jones^  4 
How.  485 ;  JKn^  v.  JStaffordy  5  How.  30).  E  veiy  direction  of  a  court,  or  judge, 
does  not  become  an  order  by  being  put  in  writing  {Howard  v.  Freeman^  6  Rob. 
511).  An  order  for  a  new  trial  is  not  a  judgment  \Duane  v.  North,  E,  R  Co. 
4  How.  864). 

§  401.     (Am'd  1849,  1852,  1858,  1869,  1862,  1867,  1870.)     DejmiUonof 

a  motion.    Motions^  how  amd  where  made.    Motions  in  the  first 
district.    Stay  of  proceedings.    CompMvng  parties  to  testify. 
(1.)  An  application  for  an  order  is  a  motion. 
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(2.)  Motions  maybe  made,  in  the  first  judicial  district,  to  a 
judge  or  justice  out  of  court,  except  for  a  new  trial  on  the  merits. 

(3.)  Orders  made  out  of  court,  without  notice,  may  be  made 
by  any  judge  of  the  court,  in  any  part  of  the  State;  and  they 
may  also  be  made  by  a  county  judge  of  the  county  where  the 
action  is  triable,  or  by  the  county  judge  of  the  county  in  wliieli 
the  attorney  for  the  moving  party  resides,  except  to  stay  proceed- 
ings after  verdict. 

(4.)  Motions  upon  notice  must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining  that  in 
which  it  is  triable ;  except,  that  where  the  action  is  triable  in 
the  first  judicial  district,  the  motion  must  be  made  therein,  and 
no  motion  upon  notice  can  be  made  in  the  first  judicial  district^ 
in  an  action  triable  elsewhere. 

(5.)  In  all  the  districts,  a  motion  to  vacate  or  modify  a  pro- 
visional remedy,  and  an  appeal  from  an  order  allowing  a  proTis- 
ional  remedy,  shall  have  preference  over  all  other  motions. 

(6.)  No  order  to  stay  proceedings  for  a  longer  time  than  twenty 
days  shall  be  granted  by  a  judge  out  of  court,  except  to  stay  pro- 
ceedings under  an  order,  or  judgment  appealed  from^  or  upon  pre- 
vious notice  to  the  adverse  party. 

(7.)  When  any  party  intends  to  make  or  oppose  a  motion  in 
any  court  of  record,  and  it  shall  be  necessary  for  him  to  have  the 
affidavit  of  any  person  who  shall  have  refused  to  make  the  same, 
such  court  may,  by  order,  appoint  a  referee  to  take  the  affidayit 
or  deposition  of  such  person.  Such  person  may  be  subpoenaed, 
and  compelled  to  attend  and  make  an  affidavit  before  such  ref- 
eree, the  same  as  before  a  referee  to  whom  it  is  referred  to  tiy 
an  issue.  And  the  fees  of  such  referee,  for  such  service,  shall  he 
three  dollars  per  day. 

(8.)  Whenever  a  motion  shall  be  made  in  any  cause  or  pro- 
ceeding, in  any  of  the  courts  of  this  State,  to  obtain  an  injunction 
order,  order  of  arrest,  or  warrant  of  attachment,  or  to  vacate,  mo- 
dify or  set  aside  any  injunction  order,  order  of  arrest,  or  warrant 
of  attachment  granted  in  any  such  case  or  proceeding,  it  shall  he 
the  duty  of  the  judge,  before  whom  such  motion  is  made,  to  render 
and  make  known  his  decision  on  such  motion  within  twenty  days 
after  the  day  upon  which  such  motion  shall  or  may  be  submitted 
to  him  for  his  decision. 

Note  to  nibdividon  1. 
a.  Wbat  It  a  motion  f — The  following  applications  to  the  court  hate 
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been  held  to  be  motionB :  Application  for  a  commission  (Erwin  y.  Voorhiss,  26 
Baib.  127 ;  13  How.  180) ;  an  appeal  pursuant  to  §  340  {8a/oage  y,  Darrow^  2 
Code  R  57) ;  an  application  pursuant  to  §  247  {BoberU  t.  Clarke,  10  How, 
415;  Chuld  Y.  Carpenter,  7  id,  90);  an  application  for  a  mandamtis  against 
public  officers  (The  People  v.  Superv,  of  Schuyler,  2  Abb.  N.  S.  78).  But  the 
application  to  haye  costs  of  appeal  from  a  surrogate's  decree  taxed  is  not  a 
modon  {Brodkway  y.  Jewett,  16  Barb,  500 ;  and  see  Bowne  y.  Anthony,  18  How. 
801). 

Note  to  stibdm^ion  2. 

0.  Tlus  applies  to  all  motions,  except  the  one  excepted,  *'  therefore  an  or- 
der for  the  appointment  of  a  guardian  m  partition,  may  be  made  by  a  judge 
at  chambers  "  (JHebrow  y.  Fotger,  5  Abb.  64 ;  and  see  ante,  p.  27,  d). 

Note  to  subdwieion  3. 

b.  The  term  '^  the  court  ^^  means  the  court  in  which  the  action  is  pending 
{Mann  y.  Tyler,  6  How.  236).  A  county  judge  may  make  an  order,  staying 
proceedings  on  a  judgment  on  the  report  of  a  referee.  A  report  of  a  referee 
18  not  a  v^iet  (Otis  y.  Spencer,  8  How.  171). 

Note  to  wbdivinon  4. 

t,  notion,  urtaere  to  be  made* — ^In  order  to  authorize  the  court  to 
hear  a  motion  it  is  not  necessary  to  show  that  it  is  made  in  the  proper  coun- 
ty. If  not  thus  made,  that  fact  can  be  shown  in  opposition  to  the  motion,  or 
it  may  furnish  ground  for  yacating  any  order  taken  by  default  on  such  mo- 
tion, and  perhaps  any  order  on  such  motion  would  be  yoid  (Neweombe  y.  Re^, 
14  How.  100 ;  see,  howeyer,  as  to  the  order  being  yoid,  Blaekmar  y.  Van  In- 
vager,  5  id,  867 ;  GeUer  y.  Hoyt,  7  id,  265). 

d.  The  county  in  which  an  action  is  triable,  is  the  county  in  which  the 
Tenne  is  laid,  that  is,  the  county  named  as  place  of  trial  in  the  complaint 
{Ooidd  y.  Chapin,  4  How.  185 ;  Canal  B'k  y.  Harrie,  1  Abb.  102).  The  word 
triaiiU  applies  only  to  the  county  named  as  the  place  of  trial  {Bangs  y.  Sdden, 
18  How.  168).  Thus  where  the  plaintiff  and  defendant  reside  in  different 
counties  not  adjoining,  and  in  different  judicial  districts  not  adjoining,  and 
the  plamdfT  names  the  county  of  his  residence  as  the  place  of  trial,  that  is  the 
coonty  in  which  the  action  is  triable,  until  the  place  of  trial  is  changed  by  an 
Older  of  the  court  {id. ;  S.  C.  id,  874 ;  Asldns  v.  Reams,  8  Abb.  184 ;  ChuNmek 
T.  Morrison,  6  How.  867). 

<L  Where  no  copy  of  the  complaint  has  been  seryed,  and  no  complaint 
has  been  filed,  the  defendant,  for  the  purpose  of  moying,  is  at  liberty  to  re- 
gard the  county  in  which  the  summons  states  the  complaint  will  be  filed,  as 
the  county  in  which  the  action  is  triable  {Johnson  v,  Bryan,  1  Code  Rep.  N. 
8.  46 ;  Davison  y.  PoweU,  13  How.  287).  And  semble,  where  no  place  of  trial 
is  named  in  the  complaint,  the  motion  may  be  made  in  any  district  within 
which  the  action  is  properly  triable  {Hotchhiss  y.  Crocker,  15  How.  836). 

/  Erie  county. — ^Actions  triable  in  Erie  county  require  all  motions  in 
relation  to  them  to  be  made  in  the  8th  district,  as  there  are  no  counties  out 
of  that  district  adjoining  Erie  {Inglehart  y.  Johnson,  6  How.  80). 

g.  Orleans  county. — All  motions  in  the  supreme  court,  and  all  suits 
and  proceedings  in  equity  in  said  court,  arising  in  tnc  county  of  Orleans,  may 
be  brought  to  a  hearing  at  any  special  or  general  term  of  said  court  in  the 
county  of  Erie,  in  the  same  manner  as  though  the  said  county  of  Erie  was 
adjoining  the  said  county  of  Orleans  (Laws  of  1848,  ch.  35,  p.  47). 

A.  Fta*st  district. — The  special  or  general  terms  of  the  supreme  court,  in 
the  first  judicial  district,  haye  no  jurisdiction  to  hear  a  motion  [upon  notice] 
m  an  action  triable  in  another  district  {Harris  y.  Clark,  10  How.  415  ;  Canal 
Boifik  y.  Harris,  id,  462 ;  19  Barb.  587 ;  Wheeler  y.  Maitland,  12  How.  85).  An 
application  for  an  order  of  supersedeas  (under  2  R.  S.  556,  §§  86,  87)  may  be 
made  to  the  judge  of  the  first  district,  although  the  action  is  triable  elsewhere 
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( WelU  Y.  JoMi,  2  Abb.  20).    It  is  not  a  case  governed  hj  section  401  (mL; 
and  see  Weed  v.  S^urgie,  18  How.  130 ;  Otinningkam  ▼.  Widimg,  6  Abb  418). 

ybte  to  ntbdwi$ion  6. 

a.  Stay  of  proeee€liiigi.*-No  jadge  bas  the  right,  arbitrarily,  to  make 
B31  ex  parte  order  staying  proceedings  in  an  action  for  a  given  period,  or 
twenty  days  (JHUU  v.  Thurebyy  11  How.  114).  The  stay  should  tlwajB  be 
until  the  par^  obtaining  it  can  loake  some  other  application  for  relief 
( Chubbw^  V.  Morrieon,  6  How.  867 ;  see  Salee  v.  Woodm,  8  How.  850) ;  wheUier 
the  stay  exceeding  the  time  limited  be  granted  by  a  single  order  or  by  boo* 
cessive  ordere,  is  immaterial,  in  either  case  the  stay  is  izregular  {Amu.  5 
8and.  656 ;  Marpin  v.  Leune,  12  Abb.  482). 

I.  An  order  extending  the  time  to  make  a  case  or  exceptions,  is  not^  m 
a  stay  of  proceedings,  and  this  clause  of  the  section  does  not  apply  to  such 
an  order  (  Thompton  v.  Blanehardy  1  Code  Rep.  105 ;  EuffY.  Bennett,  2  ft.  139; 
AdofM  V.  8age^  18  How.  18;  and  see  Salle  y.  Buller,  27  How.  188). 

c.  An  order  extending  the  time  to  answer  was  held  not  to  be  s  stay  of 
proceedings  (  WUeoek  v.  Curtie,  1  Code  Rep.  96 ;  Sisean  v.  I/ucrenee,  Id  Abb. 
259,  note;  25  How.  485)  ;  and  therefore  a  county  judge  may,  by  an  a  foiie 
order,  extend  the  time  to  answer  more  than  twenty  days  (t<2.) 

d.  An  order  of  a  judge  staying  proceedings  cannot  be  treated  as  a  mMj 
on  the  ground  that  it  was  improvidently  granted,  or  improperly  or  fraadn- 
lently  obtained  (EdrrU  v.  Clarh,  10  How.  416).  The  proper  remedy  is  to 
move  to  have  it  vacated  (Eempetead  v.  SempetecuL,  7  id,S;  Wood  v.  KMall^  9 
Abb.  419;  18  How.  168).  On  motion  to  vacate  an  ex  parte  order  grant- 
ing a  stay  for  more  than  twenty  days,  the  court  may  order  a  stay  (Cba^  t. 
WhUing,  10  Abb.  448). 

e.  Where  an  order  is  obtained  staying  plaintiff 's  proceedings  pending  a 
motion,  the  defendant  is  entitled  to  the  wnole  of  the  day  on  which  the  motioB 
is  disposed  of  for  taking  the  next  step  in  the  cause,  although,  pending  the 
stay,  his  time  to  take  such  step  may  have  expired  (see  Vernon  v.  Hodghnutiy 
8  Cr.  M.  &  R.  151 ;  1  Tyrw.  &  Gr.  427 ;  4  Dowl.  665),  Where  there  is  a  stay 
of  proceedings  until  the  decision  of  a  motion,  and  on  deciding  the  motion 
the  stay  is  ordered  to  be  continued,  the  opposite  party  cannot  toke  any  step 
intermediate  the  decision  and  the  service  or  the  order  (^Warren  v.  TTtfiuwZ,  13 
Abb.  187). 

Note  to  wMioieion  7. 

/.  Application  for  order. — ^To  authorize  the  granting  an  order 
under  this  subdivision,  it  must  appear  by  competent  proof,  (1)  that  the  ap- 
plicant intends  to  make  or  oppose  a  motion ;  (2)  that  it  is  neceswy,  in  makizig 
or  opposing  such  motion,  to  have  the  deposition  of  some  person  who  refbses 
to  make  a  voluntary  affidavit.  Usually  the  affidavit  of  the  attorney  is  anffi- 
cient  proof  of  these  matters.  Where  it  appears  either  that  no  motion  is  to  be 
made  or  opposed,  or  if  a  motion  is  to  be  made  or  opposed,  it  is  not  such  a 
motion  as  to  require  the  deposition  of  any  witness,  6.  ^.,  a  motion  to  make  a 
pleadinff  definite  or  certain,  the  order  will  not  be  snimted,  or  if  granted,  wiB, 
on  the  &cts  being  shown,  be  vacated  {Moeee  v.  Banker^  7  Rob.  181).  The 
order  for  taking  the  examination  of  a  witness  can  be  made  only  upon  proof 
that  the  affidavit  of  the  witness  is  necessary  (Fiek  v.  Chicaao  IL  B.  Vo,^  Abb. 
N.  8.  480). 

g.  After  a  person  has  made  a  voluntary  affidavit,  eemble,  no  order  should 
be  made  for  his  oral  examination  {Byere  v.  Hedges,  1  Hill,  646). 

h.  Ordinarily,  the  proper  course  where  an  affidavit  is  desired,  is,  prior  to 
making  amotion  for  an  order,  to  draft  an  affidavit  and  submit  it  to  Uie  wit- 
ness to  be  verified.  The  objection  that  no^ affidavit  has  been  prepared  and 
submitted  may  be  waived,  and  it  is  waived  if,  when  asked  to  make  an  affida- 
vit, the  witness  does  not  require  a  draft  to  be  submitted,  but  makes  a  general 
refusal  to  testify  {Fisk  v.  Chicago  R  B,  Co,  8  Abb.  N.  8.  480).  After  a  witness 
has  refused  to  make  an  affidavit,  and  an  order  for  his  examination  has  been 
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made,  he  is  not  entitled  to  haxe  the  order  vacated  by  subeeqnently  tendering 
an  affidavit,  bat  if  the  affidavit  is  full  and  frank,  the  conrt  may  vacate  the 
order  (id.)  * 

a.  Examination  of  party  to  action. — ^In  Fisk  v.  Chicago  R  R. 
Co,  3  Abb.  N.  S.  430,  Cardozo,  J.,  held  that  a  party  to  the  action  could  be 
ordered  to  make  a  deposition  under  this  subdivision ;  but  the  reverse  was 
held  by  Barrett,  J.,  in  ffodgkin  v.  AUantie  R  R  Co,  5  Abb.  N.  S.  78.  The 
power  to  order  a  party  to  make  a  deposition  on  a  motion  did  not  exist  prior 
to  the  code  (Palmer  v.  Adams,  22  How.  876 ;  and  see  Meyer  v.  LaiU,  7  Abb. 
225 ;  and  infra  in  this  note). 

5.  Ex  iftarte. — The  order  may  be  applied  for  ex  parte  (Brooke  v.  SehuUe, 
6  Rob.  556 ;  8  Abb.  N.  S.  124). 

e,  Notiee. — ^No  notice  of  obtaining  the  order  need  be  g^ven  to  the  ad- 
Terse  party  in  the  action ;  he  is  not  entitled  to  take  part  in  the  examination 
(Erie  R  R  Co.  v.  Champlain,  85  How.  78,  Balcomb,  J. ;  see  opinion  of  Rob- 
ertaon,  J.  8  Abb.  N.  8.  125 ;  and  of  Barbour,  J.  5  Rob.  667). 

d.  Tiie  examination. — A  "  fishing "  examination  is  not  allowable 
(Fkk  V.  Chicago  R  R.  Co,  8  Abb.  N.  8.  480) ;  but  the  witness  must  answer  all 
proper  questions ;  on  his  refusal  to  answer  he  may  be  punished  as  for  a  con- 
tempt (&/arl;  V.  BroohSy  26  How.  264).  No  examination  of  books  and  papers 
18  allowable  (Fi$k  v.  Chicago  Rway  Co,  eupra),  A  party  refusing  to  be  exam- 
ined is  not  alone  a  sufficient  ground  for  deciding  the  motion  against  him 
(Meyer  v.  LerU,  7  Abb.  225). 

e.  Setting  aside  order. — One  whose  deposition  has  been  ordered  to 
be  taken,  pursuant  to  this  subdivision,  maj  move  to  set  aside  the  order  for 
his  examination ;  but  the  party  to  the  action,  adverse  to  the  party  who  ob- 
tiined  the  order,  cannot  move  to  set  it  aside  (Ramsey  v.  Gould,  89  How.  62). 
After  attending,  being  sworn,  and  partially  examined,  the  witness  cannot  move 
to  set  aside  the  order  for  his  examination  (Erie  R  R  Co,  v.  Champlain,  85 
How.  74). 

/.  Revised  statutes. — The  revised  statutes  provide :  when  there  shall 
be  a  motion  or  other  proceeding  in  the  supreme  court,  in  which  it  shall  be 
necesBary  for  either  party  to  have  the  deposition  of  any  witness  who  shall 
have  refused  voluntarily  to  make  his  deposition,  the  court  may  direct  a  com- 
miaaioii  to  be  issued  to  one  or  more  persons,  inhabitants  of  the  county  in 
which  such  witness  resides,  to  take  his  testimony.  Such  witness  may  be  sub- 
p<Enaed  to  attend  and  testify  before  such  commissioners,  in  the  same  manner 
as  before  referees,  and  with  the  like  effect ;  and  obedience  to  such  subpoena 
shall  be  enforced  in  the  same  manner  (2  R.  &  664,  §§  24,  26).  On  a  motion 
to  vacate  an  arrest,  the  court  refused  the  plaintiff's  application  for  a  commis- 
sion to  examine,  as  witnesses  on  the  motion,  two  of  the  defendants  who  were 
oat  of  the  State  (HueUn  v.  Ridner,  6  Abb.  19 ;  Stahe  v.  Andre,  9  Abb.  420 ;  18 
How.  159 ;  and  see  PahMr  v.  Adams,  22  How.  876). 

§  403,    (Am'd  1849.)    Ifotice  of  motion. 

When  a  notice  of  a  motion  is  necessary,  it  must  be  served  eight 
days  before  the  time  appointed  for  the  hearing ;  but  the  court  or 
judge  may,  by  an  order  to  show  cause,  prescribe  a  shorter  time. 

g*  Motions  to  be  on  notice. — All  motions  are  to  be  on  notice,  or 
order  to  show  cause  (Rule  89).  But  an  application  to  the  court  to  remove  a 
mere  technical  difficulty,  by  which  other  parties  cannot  be  affected,  may  be 
made  ex  parte  (Re  Patterson,  4  How.  84). 

h.  A  notice  of  less  than  eight  days  is,  hi  the  absence  of  an  order  to  show 
cause,  irregular  (Rogers  v.  McElkone,  12  Abb.  292 ;  20  How.  441) ;  the  objection 
to  the  length  of  the  notice  must  be  made  on  the  hearing  of  the  motion ;  it  can- 
not be  insisted  upon  for  the  first  time  on  appeal  (16  How.  271). 
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a.  The  granting  an  order  to  show  cause  ia  not  a  matter  of  course  (Andrth 
tette  Y.  Bomu,  15  How.  75 ;  4  Abb.  440),  and  an  order  to  show  cause  within 
less  than  ei^ht  days  cannot  properly  be  made,  unless  some  sufficient  reason  u 
shown  {Springsteen  y.  P<nter%^  4  Rob.  624).  An  order  returnable  on  a  Sunday 
is  void  {Aretie  Fire  Ins.  Co,  v.  Eiakg,  7  Abb.  204).  And,  sembU^  so  is  an  order 
made  on  a  motion  in  the  wrong  county  (Newcomb  y.  Meed,  14  How.  100 ;  and 
see  13  id.  874 ;  5  id.  367 ;  10  How.  424). 

K  Motions,  except  in  the  first  district,  are  to  be  noticed  for  the  first  day 
of  the  term,  and  to  be  accompanied  with  copies  of  the  afiidayits,  &c.,  on 
which  the  motion  is  to  be  made  (Rule  49 ;  2  Code  R.  67,  120). 

c.  The  particular  grounds  of  a  motion  should  appear  plainly,  dther  by  the 
notice  of  motion  or  the  afiSdayits  {Ellis  y.  Jones,  6  How.  296 ;  and  see  Rule  9i\ 
This  section  gives  no  authority  to  short^i  the  notice  of  a  motion,  pursuant  to 
section  247  {LefferU  v  Snediier,  1  Abb.  41). 

See  §§  412,  413,  Supreme  Court  Rule  49. 

Some  points  on  motions. 

d.  All  objections  in  one  motion. — ^A  party  complaining  of  any 
proceeding  in  a  cause  must  embody  all  objections,  then  existing,  in  one  mo- 
tion ;  he  cannot  make  a  separate  motion  for  each  objection.  Thus,  when  a 
plaintiff  moved  to  set  aside  a  demurrer  as  irregular,  and  failing  in  that,  moTed 
to  set  aside  the  demurrer  as  frivolous, — ^held,  uiat  the  second  motion  could  not 
be  entertained  {Desmond  v.  Wdf,  1  Code  Rep.  49 ;  Pattiaon  y.  Baeon,  12  Abb. 
142;  21  How.  478;  and  see  SehUmm&r  v.  Myerstein,  19  How.  412;  i^  t. 
Thursby,  11  How.  115). 

e.  Papers  on  a  motion. — Copies  of  all  papers  upon  which  the  motion 
is  intended  to  be  made  should  be  served  on  the  opposite  party  (Rule  49),  but 
when  a  motion  is  to  be  heard  on  the  pleadings  it  is  not  neceasaiy  to  ser?e  a 
copy  of  such  pleadings  {Newbury  v.  Newbury ,  6  How.  182).  Copies  of  plead- 
ings served  on  the  adverse  party  should  be  perfect  copies,  including  sig- 
natures, jurat,  &c.,  and  the  party  served  has  a  right  to  presume  that  the  copy 
pleading  served  is  a  correct  copy.  But  where  the  origmal  is  correct  and  the 
copy  defective,  the  party  serving  the  copy  may  be  allowed  to  serve  an  amended 
copy  on  pa3nnent  of  costs  occasioned  by  the  irregularity  {Little;ohn  v.  Jfwia, 
3  Paige,  200).  Where  papers  iiave  been  served  for  a  motion,  and  that  motion 
is  abandoned,  the  moving  party  may  serve  a  fresh  notice,  stating  therein  that 
the  motion  will  be  made  on  the  papers  already  served,  intelligibly  referring  to 
them,  and  in  that  case  such  papers  may  he  read  on  the  second  motion  (  Vm 
Benthuysen  v.  Stevens,  14  How.  70)^  and  although  a  party  making  a  motion  is  not 
ordinarily  allowed  to  read  affidavits  in  support  of  his  motion,  copies  of  which 
have  not  been  served,  yet  in  cases  where  affidavits  read  in  opposing  a  motion, 
introduce  new  matter  which  may  operate  as  a  surprise  upon  the  moving  party, 
he  is  sometimes  allowed  to  have  the  motion  stand  over  for  the  purpose  of  ob- 
taining affidavits  to  contradict  or  explain  the  new  matter  alleged,  especially 
when  the  new  matter  charges  the  moving  party  with  bad  faith  {Schermei^om 
V.  Van  Vorst,  1  Code  Rep.  N.  S.  400). 

/.  Right  to  begin  on  motion. — When  a  motion  b  brought  before 
the  court  upon  an  order  to  show  cause,  the  order  is  regarded  as  a  notice  of 
motion,  and  the  party  obtaining  it  is  entitled  to  open  and  close  the  argament 
{N.  T.  A  Harlem  R,  R.  Co.  v.  Commissioners  of  Metropolitan  Police,  1  Hilton, 
662). 

g.  Preliminary  objection. — ^If  it  is  intended  to  take  any  olnectioDS 
to  a  motion  of  a  merely  technical  character,  they  should  be  raised  before  the 
merits  of  the  motion  are  gone  into ;  otherwise  they  will  be  considered  as  waived 
(3  Caines'  R  105 ;  16  How.  271). 

h.  Extent  of  relief  on  motion. — Where  a  party,  in  his  notice  of 
motion  served  on  the  adverse  party,  asks  for  a  specific  relief,  or  for  such  othtf 
or  further  order  as  may  be  just,  the  court  may  afford  any  relief  compatible 
with  the  facts  of  the  case  presented  {The  People  v.  Turner,  1  Gal.  R.  152). 
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Where  the  notice  of  motion  was  to  dissolve  the  injunction,  "  and  for  other  and 
Inrther  reliel^''  &c.,  and  the  motion  was  denied  at  special  tenn,  the  general 
tenn,  on  appeal,  ordered  a  new  defendant  to  be  joined  in  the  action,  and  it  was 
held  that  sach  order  was  authorized  by  the  prayer  for  other  relief  {MaHin  y. 
Kmmae^  3  Abb.  390 ;  and  see  Mann  y.  Brooks^  7  How.  457).  It  is  irregular  to 
{pnmt  affirmatiye  relief  to  a  party  opposing  a  motion,  upon  matters  appearing 
in  the  opposing  papers,  which  the  moving  party  has  no  opportunity  to 
answer  ( Gareie  y.  Shddon^  8  Barb.  282).  On  a  motion,  the  court  may  grant  the 
application  in  part  and  deny  it  in  part  {Be  Sanies  y.  Searle,  11  How.  477). 

a.  Facts  occurring  pending  a  motion,  held  not  to  control  the  decision  of 
the  motion  {Eigney  y.  Tallmadge,  17  How.  656). 

(.  Amending  moTing  papers. — An  opposing  party  is  sometimes 
allowed  to  amend  a  defect  in  his  proceedings,  without  being  put  to  a  motion 
on  his  part  But  this  may  be  aUowed  only  in  cases  where  the  court  can  see, 
^m  the  nature  of  the  case,  that  no  yalid  objection  can  be  made  to  the  amend- 
ment in  case  a  motion  is  specially  made  for  that  purpose  {tb.)  And  where, 
aftef  a  motion  had  been  heard  and  decided,  it  appeared  that  the  affidavit 
used  to  oppose  did  not  contain  any  jurat  or  signature  of  tmj  officer  before 
whom  sworn,  leave  was  granted  to  the  party  to  reswear  the  affidavit  (8  How. 
187,  fwte). 

e.  Entitling  order. — The  entitling  an  order  as  granted  at  a  special 
tenn,  which  by  law  may  be  made  by  a  judge  out  of  court  only,  or  the  making 
rach  order  by  a  judge  when  ritting  at  a  special  term,  instead  of  when  sitting 
at  chambers,  will  not  vitiate  the  order  {In  the  matter  of  the  EhickerbocJcer  Banh^ 
19  Barb.  602 ;  and  see  I>re9ser  v.  Van  Pelt,  15  How.  19,  and  6  Abb.  58 ;  10 
How.  425). 

d.  Order  by  deflialt. — Where  a  motion  is  noticed  for  a  day  out  of  an 
appointed  term,  it  must  be  brought  on  on  the  day  specified.  And  where  the 
moving  party  does  not  appear  on  that  day,  he  is  not  entitled  to  his  motion  by 
default  on  a  subsequent  day  {Vemazty  v.  Tauney,  8  Btow.  860 ;  see  §  404).  If 
no  one  appears  to  oppose,  on  proof  of  due  service  of  notice  of  the  motion,  the 
moTing  party  is  entitled  to  the  order  asked  for  (Rules  80,  55),  but  no  more 
than  is  asked  for  (Anderson  v.  Johnson,  1  Sand.  718 ;  1  Code  Rep.  95).  Thus, 
tf  the  notice  of  motion  does  not  state  that  costs  will  be  asked  for,  but  that  the 
party  will  apply  "  for  such  other  and  Airther  order  as  the  court  may  deem 
proper,"  it  would  be  deemed  irregplar  to  take  by  default  an  order  for  the 
relief  asked  for  withtosts  {Mrthrup  v.  Van  Deusen,  3  Code  Rep.  140;  5  How. 
184).  And  in  the  court  of  appeals,  an  order  will  not  be  permitted  to  be  taken 
by  default,  which  interferes  with  the  power  of  the  court  in  controlling  the 
calendar  {Cram  v.  BowUy,  4  How.  79).  And  even  if  no  one  appears  to 
oppose,  yet  if  the  service  or  prqof  of  service  is  suflBcient,  the  court  will  deny 
the  motion  (8  Caines'  R.  88). 

«•  Entry  of  order. — It  is  the  clerk^s  duty  to  enter  orders  without  any 
Jfecific  direction ;  if  he  fails  to  enter  an  order  the  suitor  is  not  to  be  preju- 
Jced  thereby  {The  People  v.  Cent  CityB'h,  58  Barb.  412);  see  ante,  p.  262, «). 
Bnt  neither  party  can  have  any  benefit  from  a  decision  of  the  court  until  the 
order  upon  such  decision  is  drawn  up  and  entered.  And  it  is  the  duty  of  the 
^  ^vailing  party  to  see  that  the  order  conforms  to  the  decision  {Sa'oage  v. 
«^^«i,  3  How.  276 ;  La  Farge  v.  Van  Wogenen,  14  How.  57).  The  order 
ahonld  be  dated  as  of  the  day  it  is  actually  entered.  But  where  it  is  dated  as 
of  the  day  the  decision  was  made,  the  party  entering  cannot  afterwards  object 
*o  it  on  that  ground.  If  the  party  entitled  to  draw  up  the  order  neglects  to 
enter  it  for  twenty-four  hours  after  the  decision  is  made,  any  other  party 
interested  in  the  entry  of  the  order,  may  enter  it.  Where  an  order  is  special 
^its  provisions,  the  party  entitled  to  draw  up  the  same  should  submit  a  copy 
^'  the  proposed  order  to  the  adverse  party,  so  that  he  may  propose  amend- 
ments {Whitney  v.  BeUen,  4  Paige,  140).  [In  the  superior  court  of  New 
York  city,  where  an  order  is  entered  ex  parte,  and  the  opposite  party  is  dis- 
aatigfied  with  it,  he  may,  on  a  notice  of  two  days,  have  a  resettlement]     If 
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the  sucoeaafol  party  does  not  enter  the  order,  the  unflaccessful  party  may  do 
so,  in  order  to  appeal  (Peet  y.  Cou>enhoven,  14  Abb  56 ;  and  ante^  p.  558,  t,  and 
$  850).    The  benefit  of  an  order  may  be  lost  by  omitting  to  enter  it  (see  Rule  3), 

a.  Conntermand. — A  notice  of  motion  cannot  be  so  coontennanded  by 
the  party  who  has  given  it,  as  to  deprive  the  opposite  party  of  the  right  of 
attending  on  the  day  specified,  and  having  the  motion  dismissed  with  ooflta 
(Bates  V.  James^  1  Duer,  668).  But  where  a  notice  of  motion  embraced  two 
distinct  matters,  as  for  leave  to  add  parties  defendant,  and  for  an  injimction, 
one  branch  of  the  motion  may  be  withdrawn,  leaving  the  motion  to  nrooeed 
as  to  the  other  branch,  without  payment  of  costs  (Walkinshaw  v.  Pend^  7 
Kob.  606). 

h.  Rene^wlnif  motion. — A  special  motion  may  be  renewed  (Bmith  y. 
Spalding,  8  Rob.  615 ;  Belmont  v.  Erie  B.  B,  Co,  68  Barb.  687),  but  not  witii- 
out  leave  of  the  court  for  that  purpose  obtained  (MUehell  v.  AUen,  12  Wend. 
290;  JMifu8  V.  Froseh,  5  Hill,  498;  Allen  v.  OMs,  12  Wend.  202;  WiOd  t. 
Fayerweather^  1  Barb.  78 ;  Bellinger  v.  Martindale,  8  How.  118 ;  BowsMn  t. 
Sheldon,  5  Sand.  657 ;  Cameau  v.  Bryant,  4  Abb.  402 ;  Snyder  v.  F%i^,  6 
How.  821 ;  MHU  v.  Thureby,  11  How.  114 ;  Rule  23,  and  see  ante,  p.  822,  e), 
unless  there  has  been  a  change  in  the  facts  ot  the  case  since  making  the  fint 
motion  {Belmont  v.  Brie  R  B,  Co.  58  Barb.  687).    A  party  cannot,  by  omittiog 
to  enter  the  order,  obtain  a  right  to  renew  a  motion  {Peet  v.  Cowaihoten,  14 
Abb.  56).    It  is  discretionary  with  the  court  to  allow  a  renewal  of  a  motioo, 
on  the  same  or  additional  papers,  and  its  decision  will  not  be  reviewed  (» 
appeal  {White  y.  Munroe,  12  Abb.  857;  Smith  v.  Spalding,  8  Rob.  616).   A 
motion  denied  on  a  preliminary  objection  may  be  allowed  to  be  renewed  on  the 
merits  {Martin  v.  Lewis,  12  Abb.  482).    But  leave  will  not  be  given  to  renew 
a  motion  to  enable  a  party  to  insist  on  facts  known  to  him,  but  not  insiated 
upon  at  the  hearing  of  the  original  motion  (Pattison  v.  Baeon,  12  Abb.  142; 
21  How.  478 ;  and  see  Sehlemmer  v.  Myerstein,  19  How.  412 ;  Lovdl  v.  Mai^ 
12  Abb.  178).    The  fact  of  an  appeal  having  been  taken  from  the  first  order, 
and  being  still  pending,  is  not  an  answer,  of  itself,  to  a  motion  for  leave  to 
renew  {Belmont  v.  Erie  B.  B  Co.  supra).    A  motion  for  leave  to  renew  will 
prevent  the  hearing  of  the  appeal  {Peel  v.  Elliott,  16  How.  488).    The  motion 
for  leave  to  renew  a  motion  at  special  term,  need  not  be  before  the  judge  who 
decided  the  former  motion  (58  Barb.  687).    A  rehearing  cannot  be  had  on 
the  same  state  of  facts  as  those  upon  which  the  first  motion  was  heard  {Smith 
V.  Spalding,  8  Rob.  615).    A  new  motion  made  without  leave  should  not  he 
demed  merely  on  the  ground  that  a  motion  of  the  same  nature  has  alreadj 
been  made  and  denied ;  if  new  facts  are  shown  upon  the  second  motion, 
such  as  would  be  ground  for  giving  leave  to  renew  {Butts  v.  Burnett,  6  Abh. 
N.  S.  802).    And)  although  a  motion  cannot  regularly  be  renewed  without 
leave,  it  is  the  practice  to  insert  in  one  notice  an  intention  to  move  for  leave 
to  renew,  and  to  move  for  the  relief  desired  {Foteler  v.  Huber,  7  Rob.  52). 
The  court  will  not  refuse  leave  to  renew  a  motion  merely  because  the  costa  of 
the  former  motion  have  not  been  paid,  unless  it  appears  that  the  party  aeeka 
to  avoid  payment,  or  is  insolvent,  and  has  no  property  out  of  whidi  the  coats 
can  be  collected  {Adams  v.  Biah,  2  Abb.  N.  8. 118).    Leave  to  renew  is  usoali; 
granted  upon  the  denial  of  a  motion  for  a  defect  in  the  moving  papen  (aee 
Mit^Jiell  V.  Alien,  12  Wend.  290;  Ddfus  v.  Frosch,  5  Hill,  493;   Wood  t. 
Mitchell,  9  Abb.  419 ;  Bellinger  v.  Martindale,  8  How.  113).    Where  leave  to 
renew  is  granted,  it  should  be  so  stated  in  the  order  {Dolfus  v.  Frctek,  5 
Hill,  498). 

e.  Rinding  effect  of  order. — ^An  order  which  is  irregular,  but  not 
void,  is  binding  until  set  aside  (Bktckmar  v.  Inwager,  5  How.  867)  The 
decision  of  a  motion  is  not  res  juaieata  {Smi^  v.  Spalding,  3  Rob.  615;  Bd- 
mont  V.  Erie  R  B.  Co.  58  Barb.  687).  The  order  binds  only  parties  and 
privies.  When  made  on  a  summary  application  in  an  action,  it  is  not  con- 
clusive upon  a  person  not  a  party  to  the  action,  although  he  has  appeared, 
and  opposed  the  granting  me  order  {Acker  v.  Ledyard,  8  Barb.  815:  see 
Clarhe's  Case,  15  Abb.  227). 
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a.  Objection  to  complaint  on  motion. — The  court  T^ill  not,  as  a 
general  rale,  on  an  interlocutory  motion  made  by  the  plaintiff  after  issue 
jomed,  consider  the  objection  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  {Banks  v.  Maher^  2  Bosw.  691). 

I.  Impeaching  a  deponent  on  a  motion. — The  character  of  the 
deponent  in  an  affidavit  used  on  a  motion  may  be  impeached,  by  affidavit,  but 
the  opposite  party  should  be  afforded  an  opportunity  to  rebut  such  impeach- 
ment (see  PrancitY,  Churchy  Clarke,  475;  Merritt  v.  Baker ^  11  How.  456; 
Ckrlee  y.  Frotft^  3  Cai  125 ;  and  contra^  Callen  v.  Kearny,  2  Cow.  529). 

e.  Deatii  of  party  pending  a  motion.— If  a  party  dies  pending 
i  motion,  the  decision  of  which  will  not  finally  determine  the  action,  an  order 
of  revival  must  be  had  before  the  decision  of  such  motion  can  be  entered  {Beed 
T.  ButUr,  11  Abb.  128). 

§  403.  In  actions  in.  the  supreme  courts  cmmty  judge  may 
act  at  chambers.    His  orders^  hxno  reviewed. 

In  an  action  in  the  supreme  court,  a  county  judge,  in  addition 
to  the  powers  conferred  upon  him  by  this  act,  may  exercise,  within 
his  county,  the  powers  of  a  judge  of  the  supreme  court  at  cham- 
bers, according  to  the  existing  practice,  except  as  otherwise  pro- 
vided in  this  act.  And  in  all  cases  where  an  order  is  made  by  a 
county  judge,  it  may  be  reviewed  in  the  same  manner  as  if  it  had 
been  made  by  a  judge  of  the  supreme  court. 

d.  Every  county  judge  within  the  county  in  which  he  shall  have  been 
elected,  shall  have  power,  and  it  shall  be  his  duty,  to  perform  all  such  duties, 
and  to  do  all  such  acts,  when  not  holding  a  county  court,  as  might  have  been 
done  or  performed,  by  the  laws  in  force  on  the  12th  of  May,  1847,  by  the 
judges  of  the  common  pleas,  or  by  any  one  or  more  of  them,  at  chambers  or 
otherwise,  when  not  holding  court,  or  by  any  such  judge  being  of  the  degree 
of  counsellor  of  the  supreme  court,  and  acting  as  a  supreme  court  commis- 
sioner (2  R  B.  Laws  of  1847,  ch.  470  §  27). 

e.  Where  the  place  of  trial  mentioned  in  the  complaint  was  the  city  and 
coim^  of  New  York,  and  a  county  judge  of  the  county  of  Kings  had  granted 
an  injunction  order,  on  motion  to  vacate  such  order  the  court  said :  '•'•  Section 
218  says,  the  order  may  be  made  by  ^a'  county  judge,  using  the  indefinite 
article ;  and  section  403  defines  what  courvty  judge  is  intended;  and  from  that 
it  appears  it  must  be  a  county  judge  of  the  county  in  which  the  action  is  tri- 
able ;  that  being  so,  the  injunction  order  in  this  case  is  a  nullity  "  {Eddy  v. 
EoviUtt,  2  Code  Rep.  76 ;  and  see  ChiMuek  v.  Morrison,  6  How.  867}. 

/.  Where  a  county  judge  makes  an  order  in  an  action  pendmg  in  the 
supreme  court,  he  acts  as  a  justice  of  that  court  at  chambers,  and  his  orders 
are  to  be  reviewed  in  the  same  manner  as  an  order  at  chambers  ( GonJdin  v. 
Butcher,  5  How.  886). 

§  404L.  (Am'd  1849.)  In  absence^  d!c.y  of  judge  at  chambers^ 
motion  may  he  transferred  to  another  judge. 

When  notice  of  a  motion  is  given,  or  an  order  to  show  cause  is 
returnable  before  a  judge  out  of  court,  and  at  the  time  fixed  for 
the  motion  he  is  absent  or  unable  to  hear  it,  the  same  may  be 
transferred,  by  his  order,  to  some  other  judge,  before  whom  the 
motion  might  originally  have  been  made. 


636  MOTIONS  AND  ORDERS.  [§  405. 

a.  ^^  In  the  first  district,  all  motioiiB  noticed  for  hearing  at  chamhen,  not 
heard  on  the  day  for  which  they  are  noticed,  in  consequence  of  the  inability 
of  the  court  to  hear  the  same,  stand  over,  as  a  matter  of  course,  until  the  next 
day,  unless  a  different  disposition  should  be  made  by  the  direction  of  tbe 
judffe,  or  the  consent  of  parties  {Mdthu  y.  VaU^  10  How.  458). 

0.  In  case  of  the  death,  sickness,  resignation,  or  removal  from  office,  ab- 
sence from  the  county  of  bis  residence,  or  other  disability  of  any  officer  before 
whom  any  special  proceeding  authorized  by  any  statute  may  have  been  com- 
menced, and  where  no  express  proyision  is  made  by  law  for  the  continuance  of 
such  proceedings,  the  same  may  be  continued  by  the  successor  in  office  of  soch 
officer,  or  by  any  other  officer,  residing  in  the  same  county,  who  might  hsve 
originally  instituted  such  proceedings ;  or  if  there  be  no  such  officer,  then  by 
the  nearest  public  officer  in  any  other  county  who  might  have  originally  had 
jurisdiction  of  the  subject-matter  of  such  proceedings,  if  such  matter  had  oc- 
curred or  existed  in  his  own  county  (2  R.  8.  284,  §  51 ;  see  CM  v.  Gannon,  33 
N,  Y.  156 ;  anU^  p.  28  a.) 


§  40tS.  (Am'd  1849.)  Enlarging  thne  for  proceedings  in  an  m- 
Hon, 

The  time  within  which  any  proceeding  in  an  action  must  be 
had,  after  its  commencement,  except  the  time  within  which  an 
appeal  must  be  taken,  may  be  enlarged,  upon  an  affidavit  show- 
ing grounds  therefor,  by  a  judge  of  the  court,  or,  if  the  action  be 
in  the  supreme  court,  by  a  county  judge.  The  affidavit,  or  a  copy 
thereof,  must  be  served,  with  a  copy  of  the  order,  or  the  order 
may  be  disregarded. 

c.  This  section  relates  to  the  powers  of  a  judge  at  chambers,  and  has  no 
application  to  the  powers  of  the  court  (Marvin,  J.  Haase  v.  N.  T,  Cent.  R  B. 
Co.  14  How.  480;  Traver  v.  Sihernail,  2  Code  Rep.  97). 

(f.  Where  an  act  is  to  be  done  within  a  certain  time,  in  whidi  the  concur- 
rence of  the  court  is  necessary,  and  a  party  has  done  all  that  he  is  required  to 
do  to  obtain  the  decision  of  the  court,  he  is  not  to  suffer  throuffh  the  courtjs 
delay ;  and  if  the  court  gives  a  dec  ision  after  the  time  for  domg  the  act  is 
passed,  the  decision  may  be  entered  up  as  of  the  time  when  by  law  it  ought 
to  have  been  givem  {Clapp  y.  Qratm^  9  Abb.  20 ;  ante,  p.  260,  i.) 

e.  Time  to  make  a  case. — A  judge  at  chambers  cannot  extend  the 
time  to  make  a  case  (rfter  the  ten  days  have  expired.  The  party  must  apply 
to  the  court,  on  notice  {Doty  v,  Brown^  8  How.  375 ;  Shddon  v.  Wood,  14  How. 

18). 

/.  iSerTiiig  copy  aflldaTlt.— The  provision  in  this  section  requirii^ 
the  affidavit  on  which  the  order  is  made,  or  a  copy  thereof,  to  be  served  wita 
a  copy  of  the  order,  relates  only  to  orders  granted  in  actions  enlarging  the 
time  within  which  any  proceeding  may  be  had,  and  does  not,  therefore,  apply 
to  an  order  under  section  292  {Green  v.  Btdlard,  8  How.  315).  Where  a  party 
by  mistake  omits  to  serye  his  opponent  with  the  copy  order,  or  a  copy  of  the 
affidavit  on  which  the  order  was  granted,  he  is  entitled  to  relief  on  terms 
{Quinny.  Com,  2  Hilton,  470). 

g.  Copy  aflldaTit; — The  copy  affidavit  should  include  the  signature  and 
jurats  (3  Paige.  280) ;  but  it  seems  that  omitting  to  include  a  copy  of  thejtfrat 
in  the  copy  or  affidavit  served,  does  not  render  the  proceedings  iir^niiar 
{Graham  v.  McCoun,  5  How.  353 ;  Barlser  v.  Cooh,  16  Abb.  83  ;  40  Barb.  264). 

See  Rule  22. 
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Chapteb  IX. 
EntiUing  Affidamts. 

§  406«    Affidavits  defectively  eniKLed, 

It  shall  not  be  necessary  to  entitle  an  affidavit  in  the  action, 
but  an  affidavit  made  without  a  title,  or  with  a  defective  title, 
shall  be  as  valid  and  effectual  for  every  purpose,  as  if  it  were  duly 
entitled,  if  it  intelligibly  refer  to  the  action  or  proceeding  iiji  which 
it  is  made. 

a.  Where  an  affidavit  was  entitled  supreme  court,  instead  of  court  of  ap- 
peals, the  court  of  appeals  held  it  to  be  defective  (Cliekman  v.  Cliekman,  1 
i?-.  Y.  611). 

b.  An  affidavit  entitled  in  the  **  county  court,'^  for  a  motion  for  retaxation 
of  costs,  &c.,  in  proceedings  for  "  forcible  entry  and  detainer,"  commenced 
before  a  county  judge,  and  brought  into  the  supreme  court  by  certwrari^ 
comes  within  this  section  and  is  scmScient  (People  v.  Tovmsend,  6  How.  178). 

e.  On  a  motion  to  vacate  an  order,  where  the  affidavits  intelligibly  refer 
to  tbe  action,  an  objection  that  the  affidavits  are  entitled  in  the  wrong  court 
^will  be  disregarded  (Blahe  v.  Loey,  6  How.  108). 

d.  The  entitling  an  affidavit,  made  before  the 'action  is  conunenced,  in  a 
suit  (which  under  the  former  practice  was  fatal),  may  now  be  disregarded, 
under  sec.  176  of  the  code,  as  not  affecting  the  substantial  rights  of  the  ad- 
verse party  (Pindar  v.  Blacky  4  How.  95 ;  see  Cfitf/  B*k  v.  Lumley^  28  How. 

S97). 

e.  This  section  does  not  apply  to  a  notice  of  motion  (1  Code  Rep.  98),  nor 
to  proceedings  on  mandamus  (The  People  v.  DiJoeman^  7  How.  124). 

y.  The  tiUe  of  an  affidavit  embraces  the  name  or  style  of  the  court,  as  well 
as  &e  names  of  the  parties.  Hence  an  error  in  the  name  of  the  court,  when 
it  is  certain  that  the  opposite  party  has  not  been  misled  by  it,  is  to  be  dis- 
regarded (Bouman  v.  Sheldon^  5  Sand.  657). 

g.  Where  a  deponent  is  a  marksman,  the  fact  of  the  affidavit  having  been 
read  over  to  him,  and  his  understanding  it,  should  be  stated  in  the  jurat 
(Hayne»  v.  Pinodl,  8  DowL  Pra.  Cas.  599). 

A.  Affidavits  should  contain  a  venue — a  venue  being  an  essential  part  of 

affidavit  (see  Cook  v.  JStaats,  18  Barb.  408),  see  ante,  262,  a. 


Chapteb  X. 
Computation  of  lime, 

§  40T*    Time^  hoio  computed. 

The  time  within  which  an  act  is  to  be  done,  as  herein  pro- 
vided, shall  be  compnted  by  excluding  the  first  day,  and  including 
the  last.    If  the  last  day  be  Sunday,  it  shall  be  excluded. 
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a.  In  the  computation  of  time,  upon  semce  of  notice  of  trial  (except 
when  the  service  is  by  mail,  Bee  §  412;,  the  day  of  service  is  excluded,  and 
the  first  day  of  term  is  included.  This  section  <  stablishes  a  general  role  in 
such  a  case,  notwithstanding  the  language  in  §  256  {Etuton  y.  Ckmberkin^Z 
How.  412 ;  Dayton  v.  Mclntyre,  5  How.  117  :  BisseU  y,  Bimll,  11  Barb.  96). 

5.  A  notice  served  on  the  14th  for  the  16th,  is  a  notice  of  two  diTS  (Bsi 
V.  Mander^  10  How.  468;  Columbia  Turnpike  Boad  y..  Haywood,  lOWtaCi. 
422).  Where  an  order  was  entered  on  27th  of  May,  and  notice  of  appeal  was 
served  on  27th  June, — ^held  to  be  in  time,  that  is,  within  30  days  (GalU  t. 
Finch,  26  How.  193).  A  five  days'  notice  served  on  Wednesday  for  the  fol- 
lowing Monday,  is  a  good  five  days'  notice.  The  intervening  Sundajcannot 
be  excluded  {Taylor  v.  Corbiere,  8  How.  385  ;  Enston  v.  CA«wj^riain,'8  How. 
412;  -ffm^v.2>iwr(?flK,  2  8and.  131;  6eean^<!,p.504,  r).  Where  the  last  day  fells 
on  Sunday,  the  day  following  is  the  last  day  of  limitation  {Tayhr  t.  CMtre, 
8  How.  885).  Where  an  act  is  to  be  done  after  the  expiration  of  thirty  da^ 
it  cannot  be  performed  until  the  Slst  day  {Judd  v.  Fuium,  4  How.  2i«8). 

c.  As  to  computing  time  (see  Phdan  v.  Dougkus,  11  How.  IQS  iPvRi^^. 
The  People,  8  Barb.  384;  The  People  y.N,  T,  Cent.  B.  R,  Co.  28  Barb.  284): 
and  as  to  not  including  Sunday  in  the  computation  when  it  is  the  last  day 
(see  Campbell  v.  Intemat.  Life  Aas.  8oe,  4  Bosw.  298).  Bills  and  notes  falling 
due  on  Sunday,  are  payable  on  Monday,  see  Laws  1870,  ch.  870. 

d.  Additional  time. — An  order  granting  additional  time  does  not 
commence  to  run  until  the  time  thereby  extended  would  have  expired,  had 
no  order  been  made  {Sehenek  v.  McKie,  4  How.  247).  Thus,  where  the  time 
to  answer  would  have  expired  on  the  8th  of  October,  and  on  the  1st  of 
October  an  order  was  made,  for  twenty  days  additional  time  to  answer,  it  was 
held  that  the  time  to  answer  was  thereby  extended  until  the  38th  ot 
October  («&. ;  see  contra,  Simpeon  v.  Cooper^  2  Scott,  840). 

e.  As  to  computing  time  for  publication  of  legal  notices,  see  section  435. 


Chapter  XI. 
Notices^  and  Filing  and  Service  of  Papers, 

Section  408.  Kotices,  &c.,  how  served. 

409.  Service,  how  made. 

410.  Service  by  mail. 

411.  The*  like. 

412.  Double  time  where  service  by  mail. 

418.  Notice  of  motion,  &c,,  where  personally  served, 

414.  When  papers  need  not  be  served  on  defendant. 

416.  Service  of  papers  where  parties  reside  out  of  the  State. 

416.  Summons  and  pleadings  to  be  filed. 

417.  Service  on  attorney. 

418.  When  this  chapter  does  not  apply. 

§  408*    Notices^  (fee.,  how  se^^ved, 

Notices  shall  be  in  writing ;  and  notices  and  other  papers  may 
be  served  on  the  party  or  attorney,  in  the  manner  prescnbed 
in  the  next  three  sections,  where  not  otherwise  provided  by  this 
act. 
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a.  "  Party  or  attorney "  does  not  include  the  "  clerk."  See  in  note  to 
{410.  The  notices  mentioned  in  this  section  refer  only  to  notices  required  by 
the  code ;  it  does  not  forbid  an  oral  notice  to  produce,  given  in  the  presence 
of  the  court  pending  a  trial  {Kerr  v.  McGnire^  28  N.  Y.  453). 

h.  Where  two  attorneys  are  in  partnership,  the  business  being  done  in  the 
name  of  one,  yet  service  of  papers  may  be  on  either,  whether  he  is  in  the 
office  or  abroad  on  other  business  {Larmng  v.  McKiUup^  7  Cow.  416). 

e.  Where  a  party  changes  his  attorney,  until  there  is  a  regular  substitution, 
notices  may  be  served  on  the  attorney  of  record  {Orant  v.  Whits,  6  Cal.  R. 
55).  On  motion  to  set  aside  a  judgment  of  divorce  granted  by  de&ult  made 
two  years  after  the  judgment  entered, — held  the  motion  papers  were  properly 
served  on  the  attorneys  for  the  plaintiff  on  the  action,  although  they  had  dis- 
solved partnership,  and  had  settled  with  their  client  (Miller  v.  Miller,  37  How. 
1) ;  and  service  or  motion  papers  to  set  aside  an  attachment  and  an  order  for 
publication,  were  held  to  be  properly  served  on  the  plaintiff^s  attorney  in  the 
acdon,  although  more  than  four  years  had  elapsed  since  the  judgment  had 
been  entered  (Drury  v  RusM,  27  How.  130). 

d.  Proof  of  service. — Whenever  it  shall  be  necessary,  on  the  trial  of 
an  action,  or  in  any  judicial  proceeding,  to  prove  the  service  of  any  notice, 
an  affidavit,  showing  such  service  to  have  been  made  by  the  person  mnking 
such  affidavit,  shall  be  received  as  presumptive  evidence  or  such  service, 
upon  first  proving  that  such  person  is  dead  or  insane  (Laws  1858,  ch.  244). 

<.  Service  on  staerlfll — Service  of  any  notices  or  other  paper  required 
to  be  served  on  a  sheriff,  may  be  served  by  leaving  the  same  at  the  office 
designated  by  him,  by  a  notice  filed  in  the  office  of  the  clerk  of  his  county, 
daring  office  hours ;  or  leaving  the  same,  with  any  one  belonging  to  such 
office,  therein ;  and  such  service  is  equivalent  to  personal  service  on  the 
sheriff,  and  if  the  sheriff  has  not  any  designated  office,  service  may  be  made 
on  the  county  clerk  (2  R.  S.  286,  §§  56,  56, 67). 

/.  Nonresident  attorney. — Service  on  (Laws  1866,  ch.  173 ;  1862,  ch. 
43;;wi«,  p.  648,<i). 

See  Rule  10 ;  and  ante,  pp.  375,  h,  133,  134, 136,  a  ;  and  'potst,  §  418. 

§  409.     Service,  how  made. 

The  service  may  be  personal,  or  by  delivery  to  the  party  or 
attorney  on  whom  the  service  is  required  to  be  made ;  or  it  may 
be  86  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office,  by  leaving  the  paper  with  his  clerk  therein,  or 
with  a  person  having  charge  thereof;  or,  when  there  is  no  person 
in  the  office,  by  leaving  it,  between  the  hours  of  six  in  the  morn- 
ing and  nine  in  the  evening,  in  a  conspicuous  place  in  the  office  • 
or,  if  it  be  not  open  so  as  to  admit  of  such  service,  then  by  leaving 
it  at  the  attorney's  residence,  with  some  person  of  suitable  age  and 
discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper  at 
his  residence,  between  the  hours  of  six  in  the  morning  and  nine  in 
the  evening,  with  some  person  of  suitable  age  and  discretion. 
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a.  The  attorney  mentioned  in  this  section  means  an  **  attorney  at  Uw." 
And  does  not  include  an  **  agent/'  or  "  attorney  in  fiict "  {Weare  v.  Sbcum^  8 
How.  898). 

l.  An  affidavit  of  service  on  a  clerk  must  state  that  he  was  in  the  attor- 
ney's office  at  the  time  {Jack9on  v.  Qile^,  8  Cai.  R.  88;  Paddock  v.  BeAe,  I 
Johns.  Cas.  117).  But  it  need  not  specify  the  name  of  the  clerk  {Tremfet  y. 
Wriglit,  2  Cai.  R.  101). 

c.  Where  a  party  makes  the  best  service  the  circumstances  of  the  case  will 
admit,  and  follows  it  up  promptly  by  regular  service  with  notice  of  the  ftcts^ 
the  serviice  will  be  deemed  sufficient  (Falooner  v.  Ueoppdy  2  Code  Rep.  71). 

d.  Where  a  party  finds  the  office  closed,  he  cannot  effect  a  re^lar  senrice 
by  having  the  office  unlocked,  and  leaving  the  paper  in  a  conspicuous  place 
within  (1  How.  253,  200). 

Bee  ante,  p.  208,  e. 

§  410.    Service  ly  mail. 

Service  by  mail  may  be  made,  where  the  person  making  the 
service,  and  the  person  on  whom  it  is  to  be  made,  reside  in 
different  places,  between  which  there  is  a  regular  commmiicatioE 
by  mail. 

e.  Where  the  service  of  a  paper  is  made  by  mail,  it  must  be  deposited  in 
the  post-office  at  the  residence  of  the  attorney  making  the  service— addressed 
to  the  person  on  whom  it  is  to  be  served,  at  his  place  of  residence,  and  tbe 

Sostage  paid  {Sehenek  v.  MeKie,  4  How.  246),  or  the  papers  wiU  not  be 
eemed  to  be  served  where  deposited  {PediM  v.  EogerSy  5  How.  210 ;  Van 
BenthuyMn  v.  LyU^  8  How.  812),  enclosed  in  a  wrapper  or  envelope  (25 
Wend.  677 ;  9  Abb.  68,  n). 

/.  When  the  paper  is  thus  deposited  in  the  proper  post-office,  correctiy  ad- 
dressed, and  the  poistage  paid,  the  service  is  deemed  complete,  and  the  party 
to  whom  it  is  addressed  takes  the  risk  of  the  failure  of  the  mail  (jSb. ;  Du^ 
V.  Saratoga  Mut.  In%,  Co.  2  Code  Bep.  114 ;  Onttenden  v.  Adam^  5  How.  800; 
OiJb^on  V.  Mwrdock^  1  Code  Rep.  108 ;  BadcUffe  v.  Van  Benthuymi,  8  How. 
67 :  Van  Home  v.  Montgomery^  5  t5.  288 ;  Jacobs  v.  Booker^  1  Barb.  71 ;  iftwaB 
V.  MeCormteh,  1  Code  Rep.  N.  B.  78 ;  Vassar  v.  Camp,  14  Barb.  841 ;  10  How. 
460). 

g.  A  paper  deposited  by  an  agent  of  the  attorney  making  the  service,  in  a 
post-office  in  a  different  town  from  that  in  which  the  attomejr  resides,  is  not 
a  ffood  service,  except  from  the  time  the  paper  is  actually  received  (Sckendt  v. 
jMeKie,  4  How.  246 ;  Pontes  v.  Sogers,  5  id,  210). 

h.  It  seems  that  if  an  answer  is  served  by  maD,  and  the  postage  is  not 
paid,  the  plaintiff's  attorney  may  return  the  answer,  and  enter  judgment  as 
for  default  of  an  answer  (Van  Benthuysen  v.  LyU,  8  How.  882). 

i.  The  service  of  a  paper  by  mail  is  good,  ^thouffh  deposited  in  the  poat- 
office  on  the  last  day  for  service,  after  the  mail  has  closed,  if  otherwise  made 
in  conform!^  to  the  statutes  and  the  rules  of  the  court  {Nolle  v.  I^roUer,  4 
How.  822;  BUmU  v.  Kennedy,  26  How.  422). 

j.  The  provisions  as  to  the  service  by  mail  apply  only  to  service  on  the 
parties  to  tne  action  or  to  their  attorneys,  they  do  not  apply  to  service  on  tbe 
clerk  {Laming  v.  Quliek,  26  How.  260 ;  CriUenden  v.  Aomm,  1  Code  Rep.  5. 
8.  21). 

h.  'VFafwer. — ^An  irregularity  in  the  service  is  waived  by  the  paper  served 
being  retained  and  acted  upon  {Georgia  Lumber  Co,  v.  Btrong,  8  How.  240; 
and  see  1  i&.  240;  2  ib.  246).  And  it  should  be  returned  within  a  rMflonaMe 
time  {McOown  v.  Leavenworth,  2  E.  D.  Smith,  25).  Tlds  is  never  Ihmited  to 
less  than  the  same  day  {ib.) ;  and  when  returned,  the  ground  of  objectioa 
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should  be  explicitly  stated.    A  statement  that  the  senrice  is  irregular  and  not 
in  compliance  with  certain  sections  of  the  code,  is  not  enough  (Chemung  Canal 
Bcmi  V.  Judsm^  10  How.  188). 
See  Rule  10  and  note. 

§  41 1.  Service  by  mail. 

In  case  of  serrice  by  mail  the  paper  must  be  deposited  is  the 
post-office,  addressed  to  the  person  on  whom  it  is  to  be  served,  at 
his  place  of  residence,  and  the  postage  paid. 

a.  Place  of  retldence — must  be  understood  to  mean  the  name  of 
the  post-office  to  which  the  papers  are  to  be  directed.  And,  for  the  purpose 
of  this  section,  the  attorney  may  decide  where  is  his  place  of  reddenoe,  by 
his  indorsement  on  the  papeis  (JBoiBell  t.  MeV&rmieky  5  How.  887).  The  term 
*'  at  his  place  of  residence  "  is  to  be  deemed  to  relate  to  the  post-office,  and 
not  to  any  particular  locality  in  a  town  or  dty.  Thus,  when  a  delendant's 
attorney  gave  notice  of  appearance,  and  demanded  that  a  copy  of  the  com- 
plaint should  be  served  on  them  at  their  *'  office,  No.  52  Grove  street,  in  the 
dtj^  of  Hew  York  J*  and  the  plaintiff's  attorney  mailed  a  copy  of  the  com- 
p]amt  at  Fonda,  New  York,  directed  to  the  aefendant's  attorneys  by  name, 
^'Kew  York,"  witiiout  mentioning  any  street  or  number,  it  was  held  ffood 
senrice,  although  it  did  not  reach  defendant's  attorneys  (Oothout  v.  Bhindandr 
«*,  10  How.  460 ;  bnt  see  Rule  d0\ 

5.  Giving  notice  by  mail  is  aepodting  a  letter  containing  the  requisite 
information,  properly  addressed,  in  the  p<wt-office  {VoiMr  v.  Camp^  14  Barb. 
841). 

§  419.    (Am'd  1849, 1859.)    Double  time  when  served  by  mml. 

When  the  service  is  by  mail,  it  shall  be  double  the  time  re- 
quired in  cases  of  peraonal  service,  except  service  of  notice  of 
trial,  which  may  be  made  sixteen  days  before  the  day  of  trial, 
iDcluding  the  day  of  service. 

e.  This  section  applies  to  a  notice  to  limit  the  time  to  appeal  (Dorhn  v. 
Lewi$^  7  How.  182).  Where  an  answer  is  served  by  mail  the  plaintiff  has 
forty  days  within  which  to  amend  his  complaint  (see  Casion  v.  Whaley^  5  How. 
805 ;  WaMum  v.  ffenriei,  4  How.  15 ;  ante,  p.  266,  h). 


§  41S.  (Am'd  1849.)  NoUce  of  motion^  d;c.,  when  personally 
served. 

Notice  of  a  motion,  or  other  proceeding  before  a  court  or 
judge,  when  personally  served,  shall  be  given  at  least  eight  days 
before  the  time  appointed  therefor. 

d.  Where  motion  papers  for  the  28th  were  served  by  mail  on  the  17th  and 
came  to  hand  on  19th  Oct.,  and  on  the  20th  Oct  the  moving  party  served  a 
notioe  penonaUy  that  sach  motion  wonld  be  made  on  the  28th,  on  the  papers 
so  serv<Mi  by  mail, — ^held  a  sufficient  serrice  ( Van  Benthuyten  v.  Stei^ens,  14  How. 
70). 
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§  414*  (Am'd  1849.)  When  papers  need  not  he  he  served  on 
defendant 

Where  a  defendant  shall  not  have  demurred  or  answered, 
service  of  notice  or  papers,  in  the  ordinary  proceedings  in  an 
action,  need  not  be  made  upon  him,  unless  he  be  imprisoned  for 
want  of  a  bail,  but  shall  be  made  upon  him  or  his  attorney  if 
notice  of  appearance  in  the  action  has  been  given. 

a.  "  This  proyision  does  not  embrace  provisumal  remedies.  These  are  not 
ordinary  proceedings  within  the  sense  of  that  term  as  used  in  this  section. 
Though  a  defendant  has  appeared,  he  is  not  entitled  to  notice  of  an  applki- 
tion  for  an  order  to  arrest  Mm.  Neither  is  he  entitled  to  notice  of  an  applica- 
tion for  injunction,  before  he  has  answered  ^'  {Becker  v.  Biager^  8  How.  69). 
And  the  service  of  an  injunction,  obtained  after  a  defendant  has  appeared 
by  attorney  in  the  action,  on  the  attorney  instead  of  on  the  defendant,  is  a 
defectire  service ;  but  it  furnishes  no  reason  for  setting  aside  the  injunction 
order  (t&.) 

i^.  After  a  defendant  has  appeared  in  the  action,  an  application  by  &e 
plaintiff  for  leave  to  amend  must  be  on  notice  to  the  defendant  {Eai^  t. 
Howell,  8  How.  846). 

c.  When  |  statute  requires  service  of  a  notice  on  an  individual,  it  means 
personal  service,  unless  some  other  mode  of  service  is  specified  {E(M(fM  ?. 
Acker,  18  Barb.  898;  McDermott  v.  B'dof  Metro, Police^  35 Barb.  686;  see, how- 
ever, The  People  v.  WaOcer,  2  Abb.  422). 

§419.  (Am'd  1849.)  Service  of  papere  where  parties  reside 
out  of  the  State. 

Where  a  plaintiff  or  a  defendant  who  has  dencmrred  or  an- 
Bwered,  or  gives  notice  of  appearance,  resides  out  of  the  State,  and 
has  no  attorney  in  the  action,  the  service  may  be  made  by  mail, 
if  his  residence  be  known;  if  not  known,  on  the  clerk  for  the 
party. 

§  416.    Sumrrume  and  pleadings  to  he  fled. 

The  summons  and  the  several  pleadings  in  an  action  shall  be 
filed  with  the  clerk  within  ten  days  after  the  service  thereof,  re- 
spectively, or  the  adverse  party,  on  proof  of  the  omission,  shall  be 
entitled,  without  notice,  to  an  order  from  a  judge  that  the  same 
be  filed  within  a  time  to  be  specified  in  the  order,  or  be  deemed 
abandoned. 

d.  The  court  will  permit  a  party  to  fQe  a  pleading  after  the  time  limited 
therefor  in  an  order  to  file  it,  if  the  omission  be  explained — as,  if  a  copy  be 
inadvertently  filed  instead  of  the  original  {Short  v.  Mdy^  2  Sand.  689^. 

e.  When  a  party  files  a  pleading  in  obedience  to  an  order  under  this  section 
requiring  him  to  do  so,  he  is  not  bound  to  notify  the  party  obtaining  the  or- 
der that  the  pleading  is  filed  {Douoy  v.  Hoyt,  1  Code  Rep.  N.  8.  286). 
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§  417.    Service  07i  atttyrney. 

Where  a  party  shall  have  an  attorney  in  the  action,  the  serv- 
ice of  papers  shall  be  made  upon  the  attorney,  instead  of  the 
party. 

a.  Notice  of  appeal  should  be  served  on  the  attorney  of  record  in  the  coart 
below,  not  on  the  party  (Tripp  v.  Be  Bate,  5  How.  114;  Flynn  v.  Bailey,  50 
Barb.  73,  and  see  anUy  p.  689,  e), 

h.  Where  the  attorney  for  the  plaintiff  in  error  removed  from  the  State, 
and  notice  had  been  given  to  the  party  to  appoint  another  attorney,  pursuant 
to  the  statute  (2  R.  S.  287,  §  67), — ^held,  nevertheless,  that  a  motion  to  quash 
the  writ  of  error  could  not  be  made  without  notice  thereof  to  the  plaintiff  in 
eiTor  {JetoeU  v.  Shovten,  1  N.  Y.  241). 

e,  ^^  This  section,  like  the  414th,  applies  to  the  ordinary  proceedings  in  the 
action."   See  ante,  p.  642,  a. 

<2.  It  is  irre^lar  to  serve  papers  in  a  cause  upon  the  attorney  after  he  be- 
comes a  nonresident  (Ditfendor/  v.  House,  9  How.  243 ;  see,  however,  in 
note  to  Bule  2,  Supreme  Court  BuleSj  post). 

See  antej  p.  438,  a, 

§  41 8.     When  this  chapter  does  not  apply. 

The  provisions  of  this  chapter  shall  not  apply  to  the  service  of 
8  summons,  or  other  process,  or  of  any  paper  to  bring  a  party  inta 
contempt. 


Chapteu  XII. 
Duties  of  Sheriffs  a7xd  Coroners. 

§  419.  (Am*d  1849.)  Duty  of  sheriff  and  coroner  in  serving 
or  executing  process^  and  hjouo  enforced. 

Whenever,  pnrsaant  to  this  act,  the  sheriff  may  be  required  to 
serve  or  execute  any  summons,  order,  or  judgment,  or  to  do  any 
other  act,  he  shall  be  bound  to  do  so  in  like  manner  as  upon  pro- 
cess issued  to  him,  and  shall  be  equally  liable  in  all  respects  for 
neglect  of  duty ;  and  If  the  sheriff  be  a  party,  the  coroner  shall 
be  bound  to  perform  the  service,  as  he  is  now  bound  to  execute 
process  where  the  sheriff  is  a  party ;  and  all  the  provisions  of  this 
act  relating  to  sherife  shall  apply  to  coroners  when  the  sheriff  is  a 
party. 

See  rule  8,  and  section  290. 

t.  A  sheriff  may,  under  the  statute,  demand  his  fees  for  service  of  a  sum- 
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mons  and  complamt,  preyious  to  the  service  thereof;  bat  if  he  tenet  them  with- 
out prepayment,  he  cannot  retain  them,  and  refuse  to  miJLe  a  retum  because 
his  fees  are  not  paid  {Wait  v.  Sehoonmaher^  15  How.  460). 

a.  Where  the  coroner  is  the  defendant  m  the  action,  a  writ  of  attachment 
M^ainst  the  sheriff  must  issue  to  elisors  in  the  first  instance  {Beg.  y.  Sheriff  of 
Qlamorganthire^  1  Dowl.  Prac.  Gas.  N.  S.  808). 

h.  The  coroner  may  call  to  his  aid  the  power  of  the  county,  in  a  proper 
case,  in  executing  an  order  of  arrest,  in  an  action  in  which  tlie  sheiiff  is  a  purty 
{^ter  y.  Wood^  0  Bosw.  16). 


Chapteb  xin. 

AocotrntabUity  of  Ghiardians. 

§490.  Oiia/rdian8  not  to  receive  property  tmtU  iecurify 
given, 

"No  gaardian  appointed  for  an  infant  shall  be  permitted  to  re- 
ceive property  of  the  infant,  nntil  he  shall  have  given  snffident 
secnrity,  approved  by  a  judge  of  the  conrt  or  a  county  judge,  to 
account  for  and  apply  the  same,  under  the  direction  of  the  court. 

See  Rule  62,  etteq. 


Chaptbb  XIV. 
Powers  of  Referees. 

§  49 1 .    Powers  of  Referees. 

Every  referee  appointed  pursuant  to  this  act  shall  have  power 
to  administer  oaths  in  any  proceeding  before  him,  and  shall  have 
generally  the  powers  now  vested  in  a  referee  by  law. 

See  ante,  note  to  }  378. 
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Chapter  XV. 

Misodla/neous  Provisions. 

Section  423.    Papers  lost  or  withheld,  how  supplied. 
428.    Where  undertakings  to  be  filed. 

424.  Judgment  on  bond  and  warrant  of  attorney,  executed  before 

July  1, 1848. 

425.  Time  for  publication  of  notices,  how  computed. 

426.  Laws  of  other  States  and  governments,  how  proved. 

§  493.    Papers  lost  or  withJieldy  how  supplied. 

If  an  original  pleading  or  paper  be  lost  or  withheld  by  any 

person,  the  court  may  antliorize  a  copy  thereof  to  be  filed  and 

used  instead  of  the  original. 

See  note  to  section  416 ;  and  Renouil  v.  Harris^  1  Code  R  125. 

§  4:3S«     Where  undertahi/ngs  to  he  filed. 

The  varions  undertakings  required  to  be  given  by  this  act 
mnfit  be  filed  with  the  clerk  of  the  court,  unless  the  court  express- 
ly provides  for  a  different  disposition  thereof,  except  that  the  un- 
dertakings provided  for  by  the  chapter  on  the  claim  and  delivery 
of  personal  property,  shall,  after  the  justification  of  the  sureties, 
be  delivered  by  the  sheriff  to  the  parties  respectively  for  whose 
benefit  they  are  taken. 

a.  See  note  to  f  222,  and  Rule  4,  and  2  R.  S.  190,  J§  140, 150,  omitted  from 
4th  edit.  R.  S.,  said,  however,  to  be  still  in  force  {Cook  v.  JXekiwiany  2  Sand. 
691 ;   WUde  v.  Jod,  15  How.  821). 

ft.  In  an  action  on  an  undertaking,  on  its  production  at  the  trial,  its  de- 
livery to  the  party  for  whose  benefit  it  was  taken,  pursuant  to  §  428,  will  be 
preflxuned  {Rncdain  v.  GoUman,  8  Abb.  481 ;  see  Coleman  v.  Bean^  8  Eeyes,  94). 

e.  Although  the  provision  of  the  revised  statutes  (2  R.  S.  190),  which  is 
presumed  to  be  in  force,  that  the  chancellor  shall  direct  the  delivery  of  any 
lx>nd,  executed  under  the  provisions  of  that  article,  to  the  person  entitled  to 
the  benefit  thereof,  for  prosecution,  whenever  the  condition  thereof  shall  be 
broken,  or  the  circumstances  of  the  case  shall  require  such  delivery,  yet  the 
court  might  well  decline  the  delivery  of  an  undertaking  on  file  in  these  cases 
(see  Code,  f  428),  as  an  inspection  to  draw  the  complaint  is  all  that  is  neces- 
sary ;  and  upon  the  trial,  the  clerk  can  be  subpoenaed  to  produce  it  in  case  of 
dispute  {Wilde  v.  Joel,  15  How.  820). 

§  434.  Judgment  on  hond  and  warrant  of  attorney ^  executed 
before  Jvly  1, 1848. 

Upon  any  bond  and  warrant  of  attorney  executed  and  de- 


646  MISCELLANEOUS  PROVISIONS.       [§§  425,  426. 

livered  before  the  first  day  of  July,  1848,  judgment  may  be  en- 
tered in  the  manner  provided  by  sections  382,  383,  and  384,  upon 
the  plaintiff's  filing  such  bond  and  warrant  of  attorney,  and  the 
statement,  signed  and  verified  by  himself,  in  the  form  prescribed 
by  section  382. 

See  AUen  y.  SmUUe  (12  How.  156 ;  1  Abb.  854). 

§  43S«     Time  for  jmblicaiion  of  notices^  haw  computed. 
The  time  for  publication  of  legal  notices  shall  be  compatcd 
so  as  to  exclude  the  first  day  of  publication,  and  include  the  day 
on  which  the  act  or  event,  of  which  notice  is  given,  is  to  happeo, 
or  which  completes  the  fall  period  required  for  publication. 

a.  Notices  or  adyertiBementB  which  by  law  are  required  to  be  pablkhed  m 
any  public  newspaper  published  in  this  State,  may  be  proved  by  the  afBdirit 
of  the  printer,  or  foreman  of  the  printer  of  such  newspaper  (Laws  of  18S5, 
c.  150 ;  and  see  f§  188  and  407,  awU,  and  Laws  1850,  ch.  252). 

8ee  Rule  78,  and  note, 

§  496.  (Am'd  1869.)  Law8  of  Other  States  and  govemnwnk^ 
how  proved. 

Printed  copies  of  statutes,  code,  or  other  written  laws,  and  of 
the  proclamations,  edicts,  decrees,  and  ordinances,  bj  the  execn- 
tive  power  of  any  State  or  territory  or  foreign  government,  when 
printed  in  books  or  publications  purporting  or  proved  to  have 
been  published  by  the  authority  thereof,  or  proved  to  be  com- 
monly admitted  as  evidence  of  the  existing  law,  in  the  courts  and 
judicial  tribunals  of  such  State,  territory,  or  government,  shall  be 
admitted  by  the  courts  and  officers  of  this  State  on  all  occasioDS, 
as  presumptive  evidence  of  such  laws,  proclamations,  edicts,  de- 
crees and  ordinances.  The  unwritten  or  common  law  of  any 
other  State  or  territory  or  foreign  government,  may  be  proved  as 
facts  by  parol  evidence,  and  the  books  of  reports  of  cases  adjudged 
in  these  courts  may  also  be  admitted  as  presumptive  evidence  of 
such  law. 

h.  See  Laws  of  1845,  p.  826 ;  Laws  of  1846,  pp.  204,  808  ;  Laws  of  1858. 
pp.  408,  500;  6  Wend.  488;  2  ih,  411;  Dall.  412;  0  Cranch,  132,  n;  1 
Stark.  £y.  (ed.  1842)  282,  n,  2 ;  1  PhilL  Kr.  (Cow.  &  H.  ed.  1848),  888;  8  i^ 
1056,  n,  708). 

c.  The  charter  of  the  city  of  New  York  may  be  read  as  evidence  from  a 
volume  printed  by  author!^  of  the  common  council,  whether  it  was  printed 
prior  or  subsequent  to  the  act  of  April  17th,  1882.  The  charter  nuy  be  so 
read  on  a  trial  involving  the  title  to  lands,  the  statutes  making  no  distinctioD 
in  regard  to  the  purposes  for  which  it  may  be  read.  Sudb  proof  of  the  char- 
ter is  prima  facie  only  (ffotoeU  v.  Bugglee,  5  N.  Y.  444 ;  see  Laws  1882,  p.  251). 
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it.  Foreign  laws  are  regarded  OR/aeUy  and  shonld  be  alleged  and  proved 
like  other  facts  of  whicb  the  conrts  do  not  take  judicial  notice  {Monroe  y. 
Ikmglasg^  5  N.  Y.  447 ;  and  see  2  Laws  U.  S.  102,  §  1 ;  Monroes.  Ghiilleaumey 
8  K^es,  30). 

h.  As  to  the  proper  method  of  proving  public  records  of  other  States  (see 
Jfartoe  ifi  Aldrteh,  1  Abb.  55 ;  and  see  Laws  1858,  pp.  498,  500 ;  24  N.  Y. 
894 ;  Toulandau  y.  Lachmmeyer^  6  Abb.  N.  S.  215.) 

c  Books  o£kred  in  evidence  as  the  *'  printed  statute  book"  of  a  sister 
State,  most  purport  '*  to  be  printed  under  the  authority  of  such  *'  State  {Bright 
T.   FAite,  8  Mo.  R.  421 ;  and  see  Bailey  v.  Lincoln  Academy,  12  id,  177). 

d.  A  land  patent  may  be  proved  by  a  consUU  or  exempMcation  of  ti^e  rec* 
ord  {Mcmneron  v.  BUw,  81  Barb.  180). 

0.  As  to  proving  incorporation  of  foreign  corporation  (see  Watermlle  Mamif, 
Co.  y.  Brown^  9  How.  27 ;  Bereee  Pc^^  Works  v.  WtUett,  1  Rob.  181 ;  19  Abb. 
416 ;  see  Laws  1863,  ch.  206 ;  1869,  ch.  589) ;  records  of  courts  in  Canada  (see 
Lcmer  v.  Wet^U^  26  N.  Y.  146) ;  records  of  inferior  courts  (see  Simons  v.  Be 
Bare^  4  Bosw.  547 ;  6  Abb.  188) ;  corporation  ordinances  (see  7  How.  81 ; 
Loifue  V.  GiUiek,  1  E.  D.  Smith,  898) ;  records  in  supervisors^  office  (Laws 
184!^,  ch.  249,  p.  383) ;  records  in  office  of  collectors  of  customs  (Laws  1862, 
ch.  251,  p.  460) ;  judgment  of  foreign  state  {Black's  Case,  4  Abb.  162). 


TITLE  XIII. 


Actions  in  Po/rticular  Cases. 


Chapter  L  Actions  AOAmsT  foreign  corporations. 

II.  Actions  in  place  op  scire  facias,  quo  warranto,  and  of  in- 
formations IN  THE  NATT7RB  OF  A  quo  warranto, 
HX  Actions  for  the  partition  of  real  property. 
lY.  Actions  to  determine  conflicting  claims  to  real  prop- 
erty, AND  for  waste  AND  NUISANCE. 

y.  General  provisions  relating  to  actions  concerning  real 
property. 


Chapter  I. 
Actions  against  Foreign  Corporations, 

§  497.     Where  and  h/  whom  hrought. 

An  action  against  a  corporation  created  by  or  under  the  laws 
of  any  other  State,  government,  or  country,  may  be  brought  in 
the  supreme  court,  the  superior  court  of  the  city  of  New  York,  or 
the  court  of  common  pleas  for  the  city  and  county  of  New  York, 
in  the  following  cases : 

1,  By  a  resident  of  this  State,  for  any  cause  of  action. 
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2.  By  a  plaintiff  not  a  resident  of  this  State,  when  the  e^m 
of  action  shall  have  arisen,  or  the  subject  of  the  action  shall  be 
situated  within  this  State. 

a.  The  Law  of  1840,  p.  142,  is  not  repealed  by  the  code,  and  the  oonrtB, 
therefore,  have  jurisdiction  against  foreign  corporationa  for  the  recoyery  oi 
any  debt  or  damages,  whether  liquidated  or  not,  arising  upon  contract  mkdef 
executed  or  delivered  within  this  State,  or  upon  any  cause  of  action  snasg 
therein  (Jomb  v.  Ifartoieh  Traiu.  Co,  60  Barb.  191;  I>aH  v.  Famun^  B% 
27  Barb.  887). 

h.  Although  it  is  essential  to  the  jurisdiction  of  a  court  of  this  State  oyer 
a  foreign  corporation,  that  either  the  plaintiff  should  be  a  resident  of  this 
State,  or  the  cause  of  action  should  have  arisen,  or  the  subject  of  the  action 
should  be  situated  within  it,  yet  it  is  not  neceesaiy  to  the  validity  of  pro- 
ceedings against  a  foreign  corporation  that  proof  of  either  of  these  nets 
should  be  made  prior  to  the  commencement  of  proceedings.  It  is  sofflcient 
if  a  state  of  facts  which  sustains  the  jurisdiction  is  made  to  appear,  np<m 
motion  to  set  the  proceedings  aside  (Aum  y.  N.  0.  JaeJaon  and  Gr.  Nofik  R 
R.  Co.  4  Abb.  72 ;  18  How.  516 ;  and  see  Elitabethport  Manv/ae,  Co,  y.  Cmf- 
Ml,  18  Abb.  86). 

e.  The  act  (ch.  284,  of  1845)  in  relation  to  suits  against  foreign  corpon- 
tions  does  not  undertake  to  establish  any  new  liability  on  the  part  of  stock- 
holders or  debtors  of  such  corporations,  but  only  provides  for  subrogating 
creditors  of  the  corporation,  proceeding  against  it  by  attachment  in  this 
8t%te,  to  such  rights  as  the  corporation  itself  under  the  local  law  or  2a  Im 
contractus  might  have  enforced  against  the  stockholder  or  debtor  {Seymanir 
V.  Stur^,  26  N.  Y.  184). 

d.  The  service  of  a  summons  upon  the  president  of  a  foreign  corporation 
who  happens  to  be  temporarily  in  this  State,  and  who  does  not  voluntarilj 
appear,  does  not  give  the  court  jurisdiction  of  the  defendant  (the  corport- 
tion)  for  the  purpose  of  rendering  a  personal  judgment  upon  contracts  made 
in  this  State,  or  for  debts  due  to  residents  of  this  State.  Such  a  service  most 
be  r^arded,  for  all  practical  purposes,  as  simply  a  statutory  notice  that  pro- 
ceedings are  about  to  be  instituted  against  the  defendant's  property  {Eulbai 
V.  Hope  Mut,  Ins.  Co,  4  How.  275 ;  i&.  415  ;  Brewster  v.  Michigan  Cent  R.  R 
Co.  5  How.  188). 

e.  A  foreign  corporation  has  the  same  right  to  sue  in  the  courts  of  this 
State  as  any  other  nonresident,  if  the  nature  of  the  claim  is  such  as  should  be 
enforced  by  a  corporation ;  and  as  to  suits  against  a  foreign  corporation,  ex- 
cept §  427,  the  code  and  the  revised  statutes  make  no  distinction  between  a 
resident  and  nonresident  plaintiff  (Bank  of  Commerce  v.  Rutland  and  WaA. 
R.  R.  Co.  10  How.  7) ;  but  a  foreign  corporation  is  not  authorized  either  bj 
the  revised  statutes  or  the  code,  to  sue  another  foreign  corporation  in  the  comiB 
of  this  State  by  attachment,  unless  the  cause  of  action  has  arisen,  or  the  sub- 
ject of  the  action  is  situated,  within  this  State  (  Western  Bank  y.  City  Battk  oj 

Columbus,  7  id.  238). 

/.  In  an  action  against  a  foreign  corporation,  it  must  appear,  in  order  to 
give  the  court  juris^ction,  either  that  the  cause  of  action  arose,  or  that  the 
subject  of  the  action  is  situate,  within  this  State,  or  that  the  plaintiff  is  a  res- 
ident of  this  State  and  the  defendant  has  property  within  it  {Harriott  t.  S. 
Jersey  R  R,  Co.  8  Abb.  284 ;  2  Hilton,  262 ;  Cumberland  Coal  Co,  v.  Hoffman 
Steam  Coal  Co.  80  Barb.  159 ;  20  How.  62;  Campbell  v.  Proprietor  of  Cham- 
plain,  dtc.  R,  R.  18  How.  412).  It  seems  that  if  the  cause  of  action  arose,  or 
the  subject  of  the  action  is  situated  within  this  State,  the  question  of  the  de- 
fendant's having  property  becomes  immaterial,  whether  the  plaintiff  is  a  M- 
dent  or  not  ( Cumberland  Coal  Co.  v.  Sherman,  8  Abb.  248). 

g.  That  act  of  1855  (Laws  1855,  ch.  270),  requiring  foreign  corporations, 
doing  business  within  this  State,  to  desigpiate  a  person  to  receive  serrioe  of 
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process,  does  not  operate  to  give  the  court  jurisdiction  of  cases  not  included 
m  sections  134  and  427  of  the  code  (id,) 

a,  A  foreign  corporation,  by  appearing  and  answering,  does  not  waive  the 
objection  that  the  court  has  not  jurisdiction  {Harriott  v.  N,  Jersey  H.  IL  Co. 
8  Abb.  284 ;  2  Hilton,  262 ;  see  Murray  y.  VanderUU,  89  Barb.  141 ;  Hulbert 
▼.  Hope  Mut,  Ifu,  Co.  4  How.  275). 

h.  Where  the  demand  on  whidi  the  action  was  brought  arose  upon  written 
contracts  for  the  payment  of  money,  made,  delivered,  and  payable  in  Canada, 
and  all  the  labor  done  and  materials  furnished  were  pursuant  to  those  con- 
tracts, and  upon  work  located  in  Canada,  for  the  corporation  created  by  the 
laws  of  Canada,  and  existing  there,  except  a  small  part  which  was  performed 
in  this  State,  pursuant  to  said  contracts, — ^held  not  a  case  where  the  subject  of 
the  action  was  situate  in  t^is  State,  and  although  the  defendant,  the  foreign 
corporation,  had  property  in  this  State,  it  could  not  be  attached  {CampbeU  y. 
Propnetors  of  Chan^tUnn  eft  St,  Lawrence  22.  J?.  18  How.  412). 

e.  The  courts  of  this  State  will  not  entertain  jurisdiction  of  a  suit  be- 
tween two  corporations  both  chartered  by  the  laws  of  Maryland  respecting 
lands  lying  in  that  State,  the  object  of  which  suit  is  to  annid,  on  the  ground 
of  fraud,  a  conveyance  of  such  lands  to  the  defendants,  executed  and  record- 
ed in  Maryland  {^Cvmberland  Coal  Co.  v.  Hoffman  Cocu  Co.  80  Barb.  159;  20 
How.  62). 

d.  Chap.  107,  of  Laws  of  1847,  providing  for  suits  against  foreign  insu- 
rance corporations,  on  contracts  made  within  this  State,  authorizes  an  attach- 
ment as  a  provisional  remedy,  in  an  action  on  a  policy  of  insurance  issued  in 
this  State  (Bums  v.  Provincial  Ins.  Co,  18  Abb.  425). 

e.  The  supreme  court  has  no  power  over  a  foreign  corporation  in  a  pro- 
ceeding conmienced  by  a  stockholder  to  wind  up  ite  affairs  (Murray  v.  Vdn- 
MnU,  39  Barb.  141 ;  and  see  HaweU  v.  Chicago  E.  E.  Co.  51  Barb.  878 ;  Fisk 
▼.  Boek  Island  E.  R  4  Abb.  N.  S.  878). 

/  Pleadings  In  actions  by  and  against  foreign  eorpora- 
tfons. — In  a  suit  by  a  foreign  corporation,  the  complaint  need  not  state  the 
act  of  incorporation  or  charter  at  large,  or  even  the  title  of  the  act  or  grant 
or  the  date  of  its  passage  (Holyohe  Sank  v.  HaMns^  4  Sand.  675 ;  but  see  0 
Abb.  168 ;  and  Marine  Ins.  Co.  v.  Jauneey,  1  Barb.  487). 

Q.  The  provisions  of  the  revised  statutes  (art.  1,  tit.  10,  ch.  8,  p't  8),  modi- 
fying the  rule  of  pleading  in  actions  by  corporations,  do  not  apply  to  foreign 
corporations  (WatermUe  Manvf.  Co.  v.  Bryan^  14  Barb.  182).  And  in  an  ac- 
tion by  a  ^reign  corporation,  under  a  general  denial,  it  must  prove  its  cor- 
porate existence  (id.)  The  complaint  in  an  action  against  a  foreign  corpora- 
tion should,  it  seems,  state  the  residence  of  the  plamtiff,  or  state  if  he  be  a 
resident  or  nonresident,  or  it  should  show  that  the  cause  of  action  arose  or  is 
situated  within  this  State  (House  v.  Cooper^  16  How.  298).  In  an  action 
against  a  foreign  corporation  for  equitable  relief,  it  is  improper  to  join  a  claim 
for  damages  against  individual  defendants  (House  v.  Cooper^  80  Barb.  157 ; 
«ee  ante,  172,  A,  222, 1. 

h  The  statute  of  limitations  is  a  good  defense  to  an  action  against  a  for- 
eign corporation  (OlcoU  v.  Tioga  R.  E.  Co.  20  N.  T.  210).  See,  as  to  proceed- 
ings agamst,  Ghrand  Trunk  and  Great  Western  EaUroadof  Canada^  Laws  1857, 
p.  188 ;  Laws  1868,  p.  1690.  Buffalo  and  Lake  Huron  Bailway^  Laws  1858,  ch. 
121 ;  Whitehead  v.  Buffalo  <fec.  R  R  Co.  18  How.  218. 
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Chafteb  II. 

Actions  m  place  of  scire  facias^  quo  warranto^  and  of  infcmor 

tions  in  the  nature  of  q%io  warranto. 

Section  428.    Scire  faeitu  asd  qm  warranto  abolished^  and  this  chapter 

substituted. 
429.    Action  maybe  brought,  by  direction  of  the  legifilatoie,  by 
the  attorney  general,  to  vacate  a  charter. 

480.  Action  to  annm  a  corporation,  when  and  how  broogbt  by 

the  attorney  general,  by  leave  of  the  supreme  court 

481.  Leaye  to  sue,  how  obtained. 

483.  Action  upon  information  or  complaint  of  couise. 
488.  Action,  when  and  how  brought  to  racate  letters  patCDi 

484.  Relator,  when  to  be  joined  as  plaintiff 

485.  Complaint  and  arrest  of  defendant  in  action  for  wupiDg 

an  office. 

486.  Judgment  in  such  actions. 

487.  Assumption  of  office,  &c.,  by  relator,  when  judgment  is  is 

his  favor. 

488.  Proceedings  against  a  defendant,  on  his  refosal  to  definr 

books  or  papers. 
480.    Damages,  how  recoyered. 

440.  One  action  against  several  persons  claiming  office  or  ftu- 

chise. 

441.  Penalty  for  usurping  office  or  franchise,  how  awarded. 

442.  Judgment  of  forfeiture  against  a  corporation. 

448.    Costs  against  a  corporation,  or  persons  claiming  to  be  sndi, 
how  collected. 

444.  Restraining  corporation,  and  appointment  of  a  receiTer. 

445.  Copy  of  judgment-roll  against  corporation,  where  to  be 

filed.  • 

446.  Entry  of  judgment  relating  to  letters  patent 

447.  Action  for  forfeiture  of  property  to  the  people. 

§  498.  Scire  facias  a/ad  quo  warra/nto  abolished^  and  Au 
chapter  substituted. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto  and  pro- 
ceedings by  information  in  the  nature  of  quo  vmrrantOy  are  abol- 
ished ;  and  the  remedies  heretofore  obtainable  in  those  forms  mtj 
be  obtained  by  civil  actions  under  the  provisions  of  this  chapter. 
But  any  proceedings  heretofore  commenced,  or  judgment  ren- 
dered, or  right  acquired,  shall  not  be  affected  by  such  abolition. 

a.  The  remedy  heretofore  given  by  tdre  facia%,  to  obtain  execution  of* 
judgment,  is  superseded  by  the  provisions  for  an  action  therefor  under  the 
code  {Camwon  v.  Ycung,  6  How.  872;  AUen  v.  Clarht,  11  id.  209;  and  aee 
Thur^Un  v.  King,  1  Abb.  127  ;  Irdand  v.  Litchfidd,  8  Bosw.  684;  CmMOf  t. 
iSiMA,  0  Bosw.  221).     The  action  in  the  nature  of  a  quo  icarranto  is  in  sobstaoce 
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the  same,  and  is  ^vemed  by  all  the  roles  regulating  proceedings  under  the 
former  practice  (The  People  v.  Peaee,  80  Barb.  588). 

a.  li,  after  the  death  of  one  of  seyeral  defendants  pending  the  action,  his 
heirs  appear  yolnntarily  without  any  order  to  revive  against  them,  and  the 
action  proceeds  to  judgment,  they  are  bound  by  it  (Eemta  v.  Holmes.  19  How. 

4m 

h.  The  executors  of  a  deceased  judgment  creditor  may  maintain  an  action 
against  the  judgment  debtor,  *'  for  and  to  obtain  an  execution  to  be  issued  in 
their  names  to  be  levied  of  any  lands  which  the  judgment  debtor  held  when 
the  judgment  was  docketed  "  (ib. ;  and  see  Ireland  v.  Litchfield,  22  How.  179 ; 
TaUman  v.  Vari4dk,  6  Barb.  377). 

e.  An  assignee  of  a  judgment,  after  the  death  of  the  judgment  debtor 
may  maintain  an  action  to  have  execution  of  the  original  judgment  (Jay  v. 
Martin^  2  Duer,  655). 

§  439.  Action  to  vacate  a  charter. 

An  action  may  be  brought  by  the  attorney  general,  in  the 
name  of  the  people  of  this  State,  whenever  the  legislature  shall  so 
direct,  against  a  corporation,  for  the  purpose  of  vacating  or  an- 
nnlling  the  act  of  incorporation,  or  an  act  renewing  its  corporate 
existence,  on  the  ground  that  such  act  or  renewal  was  procured 
upon  some  fraudulent  suggestion  or  concealment  of  a  material 
fact,  by  the  persons  incorporated,  or  by  some  of  them,  or  with 
their  knowledge  and  consent. 

if.  If  it  be  conceded  that  the  attorney  general  may  maintain  an  action  in 
the  name  of  the  people  to  restrain  a  municijpal  corporation,  it  can  only  be  to 
restrain  them  from  making  a  fraudulent  or  illegal  mspoeition  of  the  corporate 
property  {The  People  v.  L^cber,  28  Barb.  65 ;  see  The  People  v.  Clark,  53  Barb. 
172). 

s.  The  attorn^  general  may  maintain  an  action  in  the  name  of  the  people 
to  restrain  a  municipal  corporation  from  exercising  authority  not  possessed  by 
it  under  its  charter  or  by  law  (The  People  v.  Mayor  ofN.  T,  10  Abb.  444 ;  32 
Barb.  35 ;  19  How.  155). 

§  430.  Action  to  annul  a  corporation., 

An  action  may  be  brought  by  the  attorney  general,  in  the 
name  of  tk^  people  of  this  State,  on  leave  granted  by  the  supreme 
court,  or  a  j'udge  thereof,  for  the  purpose  of  vacating  the  charter 
or  annulling  the  existence  of  a  corporation,  other  than  municipal, 
whenever  such  corporation  shall — 

1.  Offend  against  any  of  the  provisions  of  the  act  or  acts  crea- 
ting} altering,  or  renewing  such  corporation ;  or, 

2.  Violate  the  provisions  of  any  law  by  which  such  corpora- 
tion shall  have  forfeited  its  charter  by  abuse  of  its  powers ;  or, 

3.  Whenever  it  shall  have  forfeited  its  privileges  or  franchises 
by  failure  to  exercise  its  powers ;  or, 

4.  "Whenever  it  shall  have  done  or  omitted  any  act  which 
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amonnts  to  a  surrender  of  ito  corporate  rights,  privileges,  and 
franchises ;  or, 

5.  Whenever  it  shall  exercise  a  franchise  or  privilege  not  con- 
ferred npon  it  by  law. 

And  it  shall  be  the  daty  of  the  attorney  general,  whenever  lie 
shall  have  reason  to  believe  that  any  of  these  acts  or  omissions 
can  be  established  by  proof,  to  apply  for  leave,  and  npon  leave 
granted  to  bring  the  action  in  every  case  of  public  interest,  and 
also  in  every  other  case  in  which  satisfactory  security  shall  be 
given,  to  indemnify  the  people  of  this  State  against  the  costs  and 
expenses  to  be  incurred  thereby. 

a.  An  action  to  annul  the  charter  of  a  corporation  of  this  State  most  be 
brought  by  the  attorney  general  in  the  name  of  the  people  (8mUh  t.  Mdnh 
politan  Gui  LigU  Co,  13  How.  187;  and  see  7%«  PeopU  v.  Mayor  of  K  7.  28 
Barb.  65 ;  The  People  v.  Erie  BaUway  Co,  86  How.  120). 

§  4S1«  LeavBy  how  dbtmned. 

Leave  to  bring  the  action  may  be  granted  upon  the  applica- 
tion of  the  attorney  general ;  and  the  conrt  or  jndge  may,  at  dis- 
cretion, direct  notice  of  sach  application  to  be  given  to  the  co^ 
poration  or  its  officers,  previous  to  granting  sach  leave,  and  maj 
hear  the  corporation  in  opposition  thereto. 

§  4S9.    Action  hy  aUorney  general  in  name  ofihepeofU, 
An  action  maybe  brought  by  the  attorney  general  in  the  name 
of  the  people  of  this  State,  upon  his  own  information,  or  npon  the 
complaint  of  any  private  party,  against  the  parties  offending  in 
the  following  cases : 

1.  When  any  person  shall  usurp,  intrude  into,  or  unlawfnllj 
hold  or  exercise  any  public  office,  civil  or  military,  or  any  franchise 
within  this  State,  or  any  office  in  a  corporation  created  by  the  au- 
thority of  this  State ;  or, 

2.  When  any  public  officer,  civil  or  military,  shall  have  done 
or  suffered  an  act  which,  by  the  provisions  of  law,  shall  make  a 
forfeiture  of  his  office ;  or, 

3.  When  any  association  or  number  of  persons  shall  act 
within  this  State  as  a  corporation,  without  being  duly  incorpo- 
rated. 

&.  It  is  for  the  attorney  general,  and  not  the  supreme  court,  to  detennioe 
whether  in  aay  particular  case  it  isproper  that  an  action  to  tay  the  right  to 
any  office  shall  be  brought  or  not  {The  FwpU  v.  AWy  ChnH,  22  Barb.  lU ;  $ 
Abb.  18;  18  How.  179). 

e.  In  an  action  brought  by  the  people  and  a  claimant^  to  tiy  the  title  to  a 
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public  office,  npon  the  rendition  of  a  regular  judgment  of  ouster  affainst  the 
officer,  and  in  mvor  of  the  claimant,  the  officer  becomes  ousted,  and  the  party 
declared  to  be  entitled^  upon  taking  the  official  oath  and  filing  bonds  (when 
reqnind),  becomes  eo  tnstanti  invested  with  the  office  (The  People  y.  Conotery 
6  Abb.  220). 

tf.  A  writ  of  assistance,  or  leave  to  issue  an  execution,  should  not  be  granted 
upon  such  a  judgment,  directing  the  sheriff  to  put  the  success^l  party  in 
posseflsion  of  Uie  office,  and  the  books  and  papers  belonging  to  it  So  far  as 
the  office  is  concerned,  such  a  judgment  executes  itself.  So  far  as  possession 
of  the  books  and  papers  is  concerned,  the  remedy  provided  hj  section  488  of 
the  code  must  be  pursued  (jd.) 

I.  /tM0iiMthat  in  an  action  under  sections  428  and  482  of  the  code,  an  ex- 
ecution is  only  proper  for  the  purpose  of  collecting  costs,  and  a  fine,  if  any  has 
been  imposed  {id.^ 

e.  Under  subdivision  1  of  this  section,  an  action  in  the  nature  of  a  quo  war- 
ranto may  be  brought  to  try  the  title  to  a  military  office  {The  People  v.  Samp- 
ton,  25  Barb.  254 ;  and  see  Parish  of  BeUport  v.  Tooher,  20  Barb.  257 ;  Me 
Whiting,  2  Barb.  614). 

d.  An  action  in  the  nature  of  a  quo  warranto  does  not  lie  against  the  secre- 
turv  and  treasurer  of  a  railroad  company,  holding  his  office  as  a  mere  servant 
{the  People T.  HilU,  1  Lans.  202). 

e.  Mode  of  trial  of  actions  in  the  nature  of  quo  warranto  (see  The  People 
V.  AUwny  B.  R  Co.  1  Lans.  808). 

See  Laws  1870,  ch.  151. 

g  433.  Action,  when  and  how  "brought,  to  vacate  letters 
patent. 

Ab  action  may  be  broaght  by  the  attorney  general,  in  the 
name  of  the  people  of  this  State,  for  the  purpose  of  vacating  or 
annulling  letters  patent  granted  by  the  people  of  this  State,  in  the 
following  cases : 

1.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  obtained  by  means  of  some  fraudulent  suggestion  or 
concealment  of  a  material  fact,  made  by  the  person  to  whom  the 
same  were  issued  or  made,  or  with  his  consent  or  knowledge ;  or, 

2.  When  he  shall  have  reason  to  believe  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of  a  material 
fact ;  or, 

3.  When  he  shall  have  reason  to  believe  that  the  patentee,  or 
those  claiming  under  him,  have  done  or  omitted  an  act,  in  viola- 
tion of  the  terms  and  conditions  on  which  the  letters  patent  were 
granted,  or  have  by'  any  other  means  forfeited  the  interest  ac- 
quired nnder  the  same. 

/.  This  section  is  limited  to  letters  patent  granted  hy  the  people,  and  does 
not  extend  to  letters  patent  granted  by  the  king  of  Great  Britain  prior  to  the 
Revolution  {Th4  People  v.  Olarhe,  9  N.  T.  849). 

§  4S4«  (Am'd  1866, 1867.)    RdoctOT  to  ic  joined  ae^aintif. 
When  an  action  shall  be  brought  by  the  attorney  general,  by 
virtue  of  this  chapter,  on  the  relation  or  information  of  a  person 
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having  an  interest  in  the  question,  the  name  of  such  person  shall 
be  joined  with  the  people  as  plaintiff;  and  in  every  such  casethe 
attorney  general  may  require,  as  a  condition  for  bringing  such  ac- 
tion, that  satisfactory  security  shall  be  given  to  indemnify  the 
people  of  this  State  against  the  costs  and  expenses  to  be  incurred 
thereby;  and  in  every  case  where  such  security  is  given,  the 
measure  of  the  compensation  to  be  paid  by  such  person  or  pe^ 
sons  to  the  attorney  general  shall  be  left  to  the  agreement  of  the 
parties,  express  or  implied. 

a.  In  an  action  in  the  nature  of  a  qito  warranto  brought  by  the  attonej 
general  on  the  relation  of  a  person  cldming  the  office,  against  a  party  Trhohas 
usurped  it,  the  claimant  is  interested  in  the  question,  and  should  be  joined. 
But  to  authorize  the  claimant  to  be  a  party  plaintiff  in  such  a  case,  the  com- 
plaint should  state  facts  showing  that  he  is  entitled  to  the  office  from  which 
the  defendant  is  sought  to  be  ousted  (  The  People  v.  Walker,  33  Barb.  304 ;  Tii 
People  V.  Byder,  12  N.  Y.  433). 

§  435.  Complaint  and  arrest  of  defendant  in  acUonfcr 
"usurping  an  office. 

Whenever  sach  action  shall  be  brought  against  a  person  for 
usurping  an  office,  the  attorney  general,  in  addition  to  the  state- 
ment of  the  cause  of  action,  may  also  set  forth  in  the  complaint 
the  name  of  the  person  rightfully  entitled  to  the  office,  with  i 
statement  of  his  right  thereto ;  and  in  such  case,  upon  proof  by 
affidavit  that  the  defendant  has  received  fees  or  emoluments  be- 
longing to  the  office,  and  by  means  of  his  usurpation  thereof,  an 
order  may  be  granted  by  a  judge  of  the  supreme  court  for  the  ar- 
rest of  such  defendant,  and  holding  him  to  bail ;  and  thereupon 
he  shall  be  arrested  and  held  to  bail,  in  the  manner,  and  with  the 
same  effect,  and  subject  to  the  same  rights  and  liabilities  as  in 
other  civil  actions  where  the  defendant  is  subject  to  arrest 

§  436.    Judgment  in  such  actions. 

In  every  such  case,  judgment  shall  be  rendered  upon  the  right 
of  the  defendant,  and  also  upon  the  right  of  the  party  so  alleged 
to  be  entitled,  or  only  upon  the  right  of  the  defendant,  as  justice 
shall  require. 

h.  In  an  action  in  the  nature  of  a  quo  warranto^  brought  against  an  alleged 
intruder  upon  a  public  office,  the  judgment  of  the  court,  if  for  the  plaintif!^ 
can  only  be  a  judgment  of  ouster  and  for  costs.  If  the  plaintiff  has  a  claim 
for  damages  against  the  defendant  to  recover  the  fees  collected  by  the  latter, 
or  otherwise,  tnat  claim  must  be  asserted  in  a  separate  action  {The  PeopU  r. 
Bnediker,  8  Abb.  283). 

e.  The  parties,  in  £Eu:t,  stand  in  the  same  relation  of  equality  to  each  other, 
as  in  civil  actions.  £ich,  on  being  defeated,  is  liable  to  the  oUier,  as  well  far 
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the  ordinary  costs  of  the  actioH  as  for  an  extra  allowance  {TUPeapU  y.  Clarht 
$N.Y.  849). 

a.  An  action,  in  the  nature  of  a  writ  qv4>  warranto^  is  a  civil  action,  and 
the  decisions  of  the  supreme  court  in  it  are  to  be  reviewed  in  the  court  of 
appeals,  upon  the  principles  applicable  to  such  actions,  and  not  by  those 
Wmch  prevail  in  criminal  proceedings  {The  People  v.  Coo%,  8  N.  Y.  71). 

§  437.  Assumption  of  office,  <£<?.,  hy  relator ^  when  judgToent 
is  in  his  favor. 

If  the  judgment  be  rendered  upon  the  right  of  the  person  bo 
alleged  to  be  entitled,  and  the  same  be  in  favor  of  such  person,  he 
shall  be  entitled,  after  taking  the  oath  of  office,  and  executing 
such  official  bond  as  may  be  required  by  law,  to  take  upon  him- 
self the  execution  of  the  office ;  and  it  shall  be  his  duty,  immediately 
thereafter,  to  demand  of  the  defendant  in  the  action  all  the  books 
and  papers  in  his  custody,  or  within  his  power,  belonging  to  the 
<^ce  from  which  he  shall  have  been  excluded. 

&.  The  provisions  of  the  statute  under  which  a  successor  in  ofSce  may  ap- 
ply to  a  justice  of  the  supreme  court  to  compel  his  predecessor  to  deliver  over 
to  him  the  books  and  papers  appeitainine  to  his  office,  apply  as  well  to 
raperintendents  and  collectors  oi  tolls  on  the  canals  as  to  other  officers  (In 
Be  Cobee,  8  How.  867). 

«.  No  proceedings  can  be  had  to  compel  the  delivery  of  books  and  papers 
belonging  or  appertaining  to  a  public  office  until  a  judgment  of  ouster  has 
been  regularly  entered  against  the  person  executing  the  duties  of  the  office  (In 
Be  WelA,  14  Barb.  896 ;  7  How.  178).  An  allegation,  in  a  petition  for  an  order 
to  compel  such  delivery,  that  judgment  was  rendered  and  duly  perfected  in  an 
action  in  the  nature  of  a  qtto  warranto  brought  by  the  people  to  try  the  right 
of  an  individual  to  an  office,  on  such  a  day,  without  stating  in  what  court  the 
judgment  was  rendered,  or  whether  under  the  direction  of  a  single  judge,  or 
at  special  or  eeneral  term,  is  not  sufficient  if  the  facts  are  denied  (ib.) 

a.  Upon  the  rendition  of  a  regular  judgment  of  ouster  in  the  suit  of  the 
people  against  a  public  officer,  and  in  favor  of  another  individual  for  the  office, 
the  officer  becomes  actuaUy  ousted  and  excluded  from  office,  and  the  party 
declared  to  be  entitled,  upon  taking  the  official  oath  and  filing  his  bond  (when 
required)  becomes  eo  instanti  invested  with  the  office,  and  entitled  under  sec- 
tion 487  of  the  code  to  demand  and  have  the  books  and  papers  appertaining 
to  the  office  (In  Be  Wdeh,  7  How.  282).  An  appeal  from  the  judgment  of 
ouster  cannot  in  any  way  operate  as  a  stay  of  proceedings  (ib.) 

§  438*    Proceedings  on  refusal  to  deliver  hooks,  <&c. 

If  the  defendant  shall  refuse  or  neglect  to  deliver  over  such 
books  or  papers,  pursuant  to  the  demand,  he  shall  be  deemed 
guiltj  of  a  misdemeanor,  and  the  same  proceedings  shall  be  had, 
and  with  the  same  effect,  to  compel  delivery  of  such  books  and 
papers  as  are  prescribed  in  article  five,  title  six,  chapter  six,  of 
the  first  part  of  the  revised  statutes. 

See  Be  BaHUtt,  9  How.  414 ;  Be  Baker,  11  How.  418 ;  The  People  v.  Pedbody, 
J86  Barb.  487 ;  Cormer  v.  Deolin,  26  Barb.  429. 
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§  4S9.    Damages,  ham  recovered.  ^ 

If  judgment  be  rendered  upon  the  right  of  the  person  so^ 
alleged  to  be  entitled,  in  favor  of  Buch  person,  he  may  recover,  bj 
action,  the  damages  which  he  shall  have  sustained  by  reason  of 
the  usurpation  bj  the  defendant  of  the  office  from  which  such  de- 
fendant has  been  excluded. 

§  440.    Action  against  several  claiming  one  office. 

Where  several  persons  claim  to  be  entitled  to  the  same  office 
or  franchise,  one  action  may  be  brought  against  all  such  persons, 
in  order  to  try  their  respective  rights  to  such  office  or  franchise. 

§  441.    Award  of  penalty  for  usurping  office. 

When  a  defendant,  whether  a  natural  person  or  a  corporation, 
against  whom  such  action  shall  have  been  brought,  shall  be  fid- 
judged  guilty  of  usurping  or  intruding  into,  or  unlawfully  holding 
or  exercising,  any  office,  franchise,  or  privilege,  judgment  shall 
be  rendered  that  such  defendant  be  excluded  from  such  office, 
franchise,  or  privilege,  and  also  that  the  plaintiff  recover  costs 
against  such  defendant.  The  court  may  also,  in  its  discretion,  fine 
such  defendant  a  sum  not  exceeding  two  thousand  dollars,  whiek 
.fine,  when  collected,  shall  be  paid  into  the  treasury  of  the  State. 

§  449.    Judgm&nJt  oj  foffeiture  against  a  corporation. 

K  it  shall  be  adjudged  that  a  corporation  against  which  an 
action  shall  have  been  brought,  pursuant  to  this  chapter,  has,  hj 
neglect,  abuse,  or  surrender,  forfeited  its  corporate  rights,  privi- 
leges, and  franchises,  judgment  shall  be  rendered  that  the  coipo* 
ration  be  excluded  from  such  corporate  rights,  privileges,  and 
franchises,  and  that  the  corporation  be  dissolved. 

§  443.  Costs  against  corporation^  or  persons  claiming  to  h 
such,  how  collected. 

If  judgment  be  rendered  in  such  action  against  a  corporation, 
or  against  persons  claiming  to  be  a  corporation,  the  court  may 
cause  the  costs  therein  to  be  collected  by  execution  against  the 
persons  claiming  to  be  a  corporation,  or  by  attachment  or  process 
against  the  directors  or  other  officers  of  such  corporation. 

§  444.    Hestraining  corporation  receiver. 

When  such  judgment  shall  be  rendered  against  a  corporation,. 
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the  coart  shall  have  the  same  power  to  restrain  the  corporation, 
to  appoint  a  receiver  of  its  property,  and  to  take  an  account,  and 
make  distribution  thereof  among  its  creditors,  as  are  given  in 
article  three,  title  four,  chapter  eight,  of  the  third  part  of  the 
revised  statutes ;  and  it  shall  be  the  .duty  of  the  attorney  general, 
immediately  after  the  rendition  of  sach  judgment,  to  institute 
proceedings  for  that  purpose. 

See  The  Pieople  y.  Mrth.  R  R  Co.  58  Barb.  98. 

§  445.    Mling  judgTnent-rdll  against  corpcratum. 

Upon  the  rendition  of  such  judgment  against  a  corporation,  or 
for  the  vacating  or  annulling  of  letters  patent,  it  shall  be  the  daty 
of  the  attorney  general  to  cause  a  copy  of  the  judgment-roll  to  be 
forthwith  filed  in  the  office  of  the  secretary  of  state. 

§  446.    En;try  of  judgmeni  relating  to  letters  patent. 

Such  secretary  shall  thereupon,  if  the  record  relates  to  letters 
patent,  make  an  entry  in  the  records  of  the  commissioners  of  the 
land-office,  of  the  substance  and  effect  of  such  judgment,  and  of 
the  time  when  the  record  thereof  was  docketed ;  and  the  real 
property  granted  by  such  letters  patent  may  thereafter  be  dis- 
posed of  by  such  commissioners,  in  the  same  manner  as  if  such 
letters  patent  had  never  been  issued. 

§  447.    Actions  for  forfeiture  of  property  to  i^s  people. 

Whenever,  by  the  provisions  of  law,  any  property,  real  or 
personal,  shall  be  forfeited  to  the  people  of  this  State,  or  to  any 
officer  for  their  use,  an  action  for  the  recovery  of  such  property, 
alleging  the  grounds  of  the  forfeiture,  may  be  brought,  by  the  prop- 
er officer,  in  the  supreme  court. 


Chapter  III. 
Actum  for  the  Partition  of  Real  Property. 

§  448.    Providons  of  the  revised  statutes^  appLicdble  to 
actions  for  partition. 

The  provisions  of  the  revised  statutes  relating  to  the  parti- 
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tion  of  lands,  tenements,  and  hereditaments,  held  or  possessed  bj 
joint  tenants  or  tenants  in  eommon,  shall  apply  to  actions  for  such 
partition  brought  nnder  this  act,  so  far  as  the  same  can  be  so  ap- 
plied to  the  substance  and  subject-matter  of  the  action,  without 
regard  to  its  form. 

a.  Statntet.— The  statutory  provisions  relating  to  partition  are  2  R  6. 
817 ;  and  Laws  of  1852,  p.  411 ;  and  see  Rules  77,  78,  79,  and  atUe^  pp.  30  a, 
84  5. 

b.  Personal  property. — An  action  cannot  be  maintained  for  the 
partition  of  personal  property  (IHnnsy  v.  StMirUy  28  Barb.  290). 

c.  Psartitlon,  In  nrkat  cases. — ^Partition  between  tenants  in  common 
is  a  matter  of  right  (10  Paige,  470 ;  2  Barb.  599 ;  see,  however,  14  Abb.  308). 
It  may  be  had  by  the  seyeral  owners  of  property  subject  to  a  lease  {Wood- 
uorth  v.  CamMil^  5  Paiffe,  518) ;  and  by  a  tenant  in  common  of  a  tmUti  T^ 
mainder  {Blakdy  v.  Comer y  18  How.  476 ;  15  N.  Y.  617) ;  by  assignees  in  tnist 
for  the  benefit  of  creditors  of  a  tenant  for  life  {Van  ArtdaU  y.  DmiBe,  %  Barb. 
599) ;  or  by  a  tenant  by  the  courtesy  initiate  (Biher  v.  Darhe^  4  £dw.  Ch.  K 
668)  ;  by  a  devisee  {Aekley  v.  Dygert^  88  Barb.  176) ;  and  it  was  decreed  where 
the  plaintiflf^s  interest  consisted  of  being  owner  in  fee  of  an  undivided  share 
of  the  mines  and  minerals  on  and  in  the  premises,  with  power  to  go  on  the 
land  and  work  such  mines ;  and  the  defendant  was  owner  in  fee  of  the  red- 
due  of  the  estate  and  interest  in  the  premises  (Cat^/Uld  v.  Ford,  16  How.  473; 
28  Barb.  886).  An  action  for  partition  cannot  be  maintained  by  one  having 
a  mere  future  contingent  interest  in  an  undivided  share  {S^riigr  v.  MoU,  I 
Paige,  887) ;  a  widow  claiming  only  in  respect  of  her  dower  (Colei  v.  CoUiy  15 
Johns.  819),  even  after  her  dower  has  been  assigned  (  Wood  v.  CluU,  1  Sand. 
Oh.  R  199) ;  a  remaindw-man  {BrowneU  v.  BtowmU^  19  Wend.  865;  see, 
however,  BlaJedy  v.  CaldeTy  15  N.  Y.  617) ;  nor  can  an  action  for  partition  be 
maintained  where  there  is  an  adverse  possession  (Clapp  v.  BromaffKa$ky  9  Cow. 
580 ;  Burham  v.  Burham,  2  Barb.  Ch.  R.  898 ;  Braditreet  v.  8ehuyler^  8  ii.  608; 
MatKew9on  v.  Johiuon,  Ho£  560),  except  the  adverse  claim  is  on  eqoitaUe 
grounds  {Hotford  v.  Aferttin,  5  Barb.  52 ;  Com  v.  Smith,  4  Johns.  Ch.  R.  S71) ; 
nor  unless  the  plaintiff  has  himself  possession,  (tetttal  or  eomtruttwe  {Jokn*o% 
V.  ValentiTU,  Court  of  Appeals,  Oct.  1852  ;  Btryhor  v.  Lynch,  11  N.  T.  Leg. 
Obs.  116;  O* Dougherty  Y,Aldrieh,  5  Denio,  885).  Butanexistmg  admitted  me 
estate,  although  covering  ^*  the  whole  premises,"  does  not  prevent  the  remam- 
der-man  from  being  deemed  ^*  in  possession  "  within  the  meaning  of  this  role 
{BUaxHy  V.  Colder,  15  N.  Y.  617 ;  and  see  Fleet  v.  Borland,  11  How.  489).  So, 
where  an  intestate  was  seized  and  possessed  of  lands  which  descended  to 
tenants  in  common,  it  was  held  that  one  of  them,  though  not  in  possession, 
could  maintain  proceedings  for  a  partition,  the  lands  being  unoccupied 
{BeAe  v.  Orifflng,  14  N.  Y.  285) ;  otherwise  of  one  who  claims  by  virtue  of  a 
breach  of  a  condition  subsequent  {O* Dougherty  v.  Aldrich,  5  Denio,  885). 
Nor  can  proceedings  for  a  partition  be  maintained  between  a  tenant  in  fee 
and  his  landlord  {Lansing  v.  Paine,  4  Paige,  689).  Kor  by  one  of  sereral 
partners  pending  an  action  for  a  dissolution  of  the  partnership  and  an 
accounting  as  to  the  same  property  {Dantere  v.  Dorritty,  14  Abb.  206). 

d.  People.  —Partition  when  the  people  of  the  State  are  interested,  see 
2  R.  8.  281. 

e.  IProeeediWkgt  for  |Mirtitioii« — ^The  proceeding  for  partition  most 
be  by  summons  and  complaint,  they  cannot  be  by  petition  under  the  revised 
stntutes  (Crogan  v.  LitingeUm,  17  K.  Y.  218;  6  Abb.  850 ;  Be  Cavanagh,  U 
Abb.  258 ;  28  How.  858).  Courts  of  equity  have  an  inherent  jurisdiction  in- 
dependently of  any  statute,  to  order  a  sale  of  the  equitable  estates  of  infants 
(  Wood  V.  Mather,  88  Barb.  474 ;  or  to  decree  a  partition  {Caf\flM  v.  Ford,  28 
Barb.  886).    Of  course  the  parties  may  partition  by  deed,  or  even  by  pe'nl 

Wood  V.  Fleet,  2  Trans.  App.  257). 
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a.  Partition  of  part  of  premitet* — In  partition  cases,  where  two  or 
more  of  the  parties  interested  desire  to  have  their  shares  set  off  to  them,  to 
be  enjoyed  in  common,  an  order  of  reference  will  be  made  for  that  purpose 
(Laws  of  1847,  p.  557,  §  4;  Haywood  v.  Judson,  4  Barb.  238;  MeWhorter  t. 
Oilmn^  2  Wend.  443).  The  statute  contemplates  that  the  provisions  for  set- 
ting apart  the  shares  of  those  who  desire  to  remain  without  partition,  shall 
be  made  before  the  final  decree  is  made  {Nortkrup  y.  Anderton^  8  How. 
351). 

b.  Parties. — ^No  decree  can  be  made  unless  all  the  tenants  in  common 
are  before  the  court  {Barham  v.  Burharu,  2  Barb.  Ch.  R.  898,  407  ;  Braher  v. 
Iktereata^  8  Paige,  518);  any  person  haying  an  interest,  or  entitled  to  dower, 
in  the  premised,  ma^  be  made  a  party ;  but  it  is  not  necessary,  though  in 
most  cases  it  is  advisable  to  make  persons  parties  who  are  entitled  only  to 
dover  in  the  premises,  which  has  not  been  aameasured,  and  which  extends  to 
the  vhole  of  the  premises  of  which  partition  is  sought  {Tanner  y.  NUe%y  1 
Barb.  660;  see,  however,  i?ip/>20  v.  OiSmrn^S  How.  456;  BrowMony.  Gif- 
fordy  id.  889) ;  as  to  making  the  wife  of  defendant  a  p»rty  (see  Cfreen  v. 
Putnan^  1  Barb.  500,  506 ;  Matthews  y.  Matthews,  1  Edw.  Ch.  R.  565) ;  and  as 
to  making  a  doweress  a  party  (Bradshcno  v,  OaUaghanj  5  Johns.  80 ;  approved 
in  error,  8  id.  558 ;  Coles  v.  Coles,  15  Johns.  319 ;  Qreen  v.  Putnam,  1  Barb. 
500;  Tanner  y.  NUes,  id,  560 ;  Wood  v.  CluU,  1  Sand.  Ch.  R.  199).  On  a  bill 
filed  by  assignees  of  a  tenant  for  life,  the  creditors  at  large  of  such  life-tenant 
are  not  necessary  parties  {Van  Arsddle  v.  Drake,  2  Barb.  599) ;  nor  it  is  neces- 
sary in  any  case  to  join  as  parties,  incumbrancers  ( Wotten  v.  Copeland,  7  Johns. 
Ch.  R.  140 ;  Sebring  y.  Mersereau,  9  Cow.  844 ;  Harwood  y.  Kirby,  1  Paige, 
469) ;  or  reversioners  {Striker  v.  Ifott,  2  Paige,  887) ;  or  lien  holders  {Bogardus 
T.  Parker,  7  How.  305 ;  Van  Arsdale  y.  Brake,  2  Barb.  599 ;  Vanderwerker  v. 
Vandenterker,  7  Barb.  221) ;  or  the  legal  owners  of  a  trust  estate  {Broker  y. 
Dsdereata,  8  Paige,  513).  If  a  male  defendant  marry  pendente  lite,  and  after 
a  notice  of  lis  pendens  filed,  must  his  wife  be  brought  in  as  a  defendant  to 
bar  her  contingent  right  of  dower  9  {Jackson  y.  Edwards,  7  Paige,  887,  408). 

e.  In  a  suit  between  tenants  in  conmion  for  the  partition  ofan  interest  in 
real  estate,  which  has  been  carved  out  of  the  fee,  the  owner  of  the  fee,  who  is 
the  common  source  of  title  to  all  the  tenants  in  common,  is  not  a  necessary 
par^  {Garfield  v.  Ford,  28  Barb.  836). 

a.  Inflint  plaiiitlfl! — ^An  action  for  partition  may  be  instituted  on  be- 
half of  an  infimt  (Laws  1852,  p.  411)  but  only  on  an  order  of  the  court  {Clark 
V.  Clark,  14  Abb.  299 ;  21  How.  479 ;  Lansing  y.  Otdiek,  26  How.  250).  Be- 
fore making  an  order  for  the  instituting  such  a  suit,  the  court  will  refer  it  to 
a  referee  to  report  whether  such  an  action  would  be  proper,  and  the  facts,  A 
report  of  the  referee  that,  in  his  ^*  opinion  it  would  be  proper  to  allow  said 
infant  to  prosecute  an  action  for  the  partition  or  sale  of  the  real  estate  men- 
tioned in  the  petition, "  is  not  sufiScient  to  warrant  the  court  in  ordering  pro- 
ceedings in  such  an  action.  Under  the  statute,  the  facts  which  warrant  such 
a  conclusion,  should  be  set  forth  in  the  report  {Be  Marsae,  15  How.  483). 

s,  IJnluioiivii  onraerf • — ^In  the  case  of  "  unknown  owners  '^  of  any 
portion  of  the  property,  the  fact  that  such  owners  are  unknown  must  be  al- 
leged in  the  complaint,  and  there  must  be  a  notice  by  publication  as  to  them 
(2  R  8.  819,  f  12 ;  kl  880 ;  §  84 ;  Hyatt  v.  Pugsley,  28  Barb.  803 ;  AUe/i  y.  Allen, 
11  How.  277).  Aji  averment  in  a  complaint  that  there  ^'  are  certain  unknown 
owners,'*  although  their  exact  interests  are  not  specified,  may  be  sufilcient  to 
authorize  the  subsequent  proceedings  as  to  them  (28  Barb.  803).  No  steps 
can  be  taken  against  unknown  owners  until  the  statute  notice  has  been  given 
{Denning  v.  Corwin,  11  Wend.  648;  see  Bogers  v.  McLean,  31  Barb.  307). 
^  /  Oomplaint. — ^The  provisions  of  the  code  apply  to  pleadings  m  ac- 
tions for  partition  {Jennings  y.  Jennings,  2  Abb.  14).  It  is  not  necessary  to 
aver  in  the  complaint  that  the  plaintiff  are  in  possession,  if  it  be  averred 
that  the  parties  "  are  seized  in  common."  Such  an  averment  implies  pos- 
seasion.  If  the  plaintiffs  are  not  in  possession,  that  may  be  set  up  as  a  defense 
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(Jenkins  y.  Van  Sehacuik^  8  Paige,  245).  The  complaint  flbonld  oorrectty  rttte 
the  interests  and  shares  of  the  parties,  bat  no  error  in  this  respect  will  reader 
the  decree  irregular  {Noble  v.  Cromwell^  26  Barb.  476 ;  6  Abb.  59).  Bo  the 
complaint  should  properly  allege  that  there  are  no  other  parties  m  interest, 
or  incumbrancers,  than  those  joined  or  mentioned  therein,  but  an  omission  in 
this  respect  does  not  affect  the  regularity  of  the  decree  (id.)  It  is  safflcient 
for  the  complaint  to  state  in  general  terms  that  such  tenant  was  seized  of  his 
part  in  fee,  or  as  the  case  may  be,  whether  such  seizin  be  acquired  by  descent 
or  purchase  (Bradshato  y.  Callaghan^  8  Johns.  558).  The  complaint  msy  al- 
lege, in  addition  to  what  is  necessary  to  obtain  a  partition,  that  one  of  the 
defendants  claims  a  lien  on  the  premises,  and  ask  tohaye  an  account  of  Boch 
lien ;  such  a  complaint  will  not  be  objectionable  on  the  ground  that  serend 
causes  of  action  are  improperly  joined  (Bogardtu  y.  P»her^  7  How.  805).  If 
an  account  of  rents  is  required,  it  should  be  asked  for  in  the  complaint 
{BuUwinher  y.  Byker,  12  Abb.  811). 

a,  Notice  of  pendency  of  action. — See  ante^  §  182,  note  thereta 
The  notice  of  Ue  jmidene  is  ineffectual  until  the  complaint  is  filed.  It  may  be 
filed  before  or  with  the  complaint,  but  takes  effect  only  as  of  the  time  the 
complaint  is  filed.  If  an  amendment  by  adding  parties  is  made,  a  new  notioe 
to  affect  such  parties  should  be  filed ;  but  if  such  parties  are  afterward  stnuk 
out,  and  nothing  is  claimed  by  or  asainst  them,  no  new  notice  of  UtpendiU 
is  necessary  (  Waring  y.  Waring^  7  Abb.  472). 

h.  Inflint  feme  CNiTert  defendant. — ^An  infant  defendant  who  is  a 
married  woman  may  appear  yoluntarily  in  an  action  for  partition,  and  it  is 
not  necessary  that  her  husband  should  join  with  her  {Ditbrow  y.  Fdffir^  5 
Abb.  54). 

c,  Inflint  or  idiot  defendant,  guardian  for. — See  ante,  §  118.  A 
general  guardian  cannot  act  for  an  infant  or  idiot  defendant ;  there  must  be 
a  guardian  ad  litem  appointed  {Be  Stratton,  1  Johns.  500 ;  Be  Sharpe,  10  id. 
486 ;  Clark  y.  Clark,  14  Abb.  299;  21  How.  479;  Laming  y.  OaUck,  26  How. 
258).  The  guardian  is  not  appointed  in  the  same  manner  as  in  other  actiooa 
He  can  be  appointed  by  the  court  only,  and  the  appointment  of  a  guardian  si 
litem  for  an  mfant  by  a  county  judge  in  an  action  for  partition  is  a  nullity 
{LyleY.  8mith,  18  How.  105;  Varian  y.  Btetene,  2  Duer,  685;  centra,  see 
Toweey  y.  Earrimm,  25  How.  266).  But  where  an  order  appointing  a  guar- 
dian in  partition,  in  the  first  district,  was  entitled  as  if  made  by  me  judge 
personally  and  at  chambers,  it  was 'held  that  the  order  might  be  amended  so 
as  to  read  as  the  order  of  the  court  and  to  be  entitled  at  special  term  (Dit- 
hrofo  y.  Folger^  5  Abb.  58).  The  bond  must  be  signed  by  the  guardian  him- 
self with  sureties,  a  bond  by  sureties  alone  would  be  insufiScient,  eembfe  (Jetir 
nings  y.  Jenninge,  2  Abb.  6 ;  and  see  Clark  y.  Clark,  14  Abb.  299 ;  21  Hov. 
479).  The  bond,  howeyer,  may  be  amended  with  the  consent  of  the  obligors, 
and  by  leaye  of  the  court,  to  be  obtained  on  petition  specifying  the  atten- 
tions required  to  be  made,  the  reasons  for  them,  and  accompanied  with  the 
consent  of  the  sureties  {Shaw  y.  Lawrence,  14  How.  94).  The  petition  should 
be  filed  before  the  guardian  enters  on  his  duties,  but  it  may  be  ordered  to  be 
filed  nunc  pro  tunc  at  any  stage  of  the  action,  or  eyen  after  judgment  and  sale 
{Croghan  y.  Litdngston,  6  Abb.  850 ;  25  Barb.  886 ;  17  N.  Y.  218). 

d,  A  party  entitled  and  intending  to  commence  an  action  for  jplartatiQin  maj^ 
before  service  of  the  summons,  procure  a  ffuardian  for  minor  derendants,  to  be 
appointed  in  the  manner  prescribed  (2  R.  S.  817,  $§  2,  8).  l^ben  the  guar- 
dian thus  appointed  has  filed  the  prescribed  bond,  and  giyen  notioe  thenof  to 
the  party  intending  to  institute  such  action,  he  has  &ereby  effsctaaDy  con- 
sented  to  act  as  guardian,  and  has  acc^ted  his  appointment  as  sadi.  The 
summons  and  complaint  in  such  action  should  be  seryed  on  him  as  such  soar- 
dian,  and  such  service  is  a  proper  service  on  the  minors  he  represents  {Al^ka^f^ 
y.  Badde,  8  Bosw.  410).  The  omission  of  such  guardian  to  file  an  answtf  to 
the  complaint,  or  to  give  notice  of  his  appearance  in  the  action^  will  not  aileet 
the  validity  of  a  judgment  that  partition  be  made,  especially  if  an  answer  be 
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filed  by  virtue  of  an  order  of  the  court,  as  of  a  time  when  it  might  have  been 
regularly  eerred  as  a  matter  of  course,  though  such  order  be  made  after  judg- 
ment perfected  (id,)  It  is  not  absolutely  necessary  that  a  guardian  ad  lUem 
for  an  infant  defendant  put  in  any  answer  {Bogert  y.  Bagerty  46  Barb.  121). 

a.  The  want  of  a  verification  to  a  petition  by  an  infant  defendant  for  the 
appointment  of  a  ^ardian  o^  litem,  may  be  supplied  after  judgment,  or  per- 
haps sach  yerification  may  be  dispensed  with  altogether  (  Van  Wyek  t.  Hardy ^ 
It  Abb.  478;  Sogers  v.  McLean,  11  Abb.  440;  Vroghan  v.  Livingston,  17  N. 
T.  218). 

h.  A  guardian  appointed  in  another  State  cannot,  by  virtue  of  his  foreign 
appointment,  appear  for  an  infant  in  this  State  {Rogers  v.  McLean,  81  Barb. 
305;  see  S.  C.  on  appeal,  11  Abb.  440). 

0.  When,  upon  the  petition  of  an  in&nt  defendant  over  the  age  of  four- 
teen, a  guardian  ad  litem  has  been  appointed,  the  order  is  valid,  although  no 
gammons  had  been  previously  served  upon  the  infant  {Varian  v.  Stevens,  3 
Boer,  685),  and  a  vanance  between  the  name  of  an  infant  as  stated  in  the  com- 
plaint and  in  the  petition  for  the  appointment  of  a  guardian — as  where  the 
name  was  "  Letitia  Varian  "  in  the  complaint  and  ^*  T.  Letitia  Varian  ^  in  the 
petition— may  be  disregarded  as  iounaterial  (id,)  A  plaintiff  cannot  ftpplj 
for  the  appointment  of  a  guardian  ad  Utem  for  an  infanl  defendant  until  arter 
the  expiration  of  twenty  days  fVom  the  service  of  the  summons  (  Wilkes  v. 
WSkes,  1  Barb.  Ch.  R  78).  The  clerk  of  the  court  will  be  appointed  guar- 
dian ad  Utem  for  a  nonresident  infant  (Minor  v.  Betts,  7  Paige,  696). 

d.  Defendant  not  anturerlng. — ^In  a  partition  suit  commenced  by 
sammons  and  complaint,  where  any  of  the  defendants  omit  to  answer  in  due 
time,  the  plaintiff  is  entitled  to  apply  for  relief^  as  in  other  actions  ( Watson  v. 
Brigham,  8  How.  290).  The  plaintiff,  however,  in  such  a  case,  must  exhibit 
proof  of  his  title,  &c.,  as  required  by  the  revised  statutes  (Bipple  v.  Oilbum, 
8  How.  466 ;  Jennings  v.  Jennings,  2  Abb.  16 ;  Porter  v.  Lee,  6  How.  491).  It 
most  be  such  proof  as  would  enable  him  to  recover  in  ejectment  (LarJdn  v. 
Munn,  %  Paige,  27).  Where  the  original  defendants  admit  their  several  titles, 
and  the  title  of  the  plaintiff  as  stated  in  the  complaint,  if  one  of  them  dies 
and  the  action  la  continued  and  his  heirs  made  parties,  query,  must  there 
be  a  reference  as  to  the  title  of  such  heirs  ?  (4  Paige,  481 ;  6  id,  161 ;  12  Wend. 
269). 

s  Liens — adFertlsIng  for. — ^It  is  not  necessary  to  advertise  for  per- 
sons having  general  liens ;  if  there  are  none,  it  would  be  a  very  useless  expense 
to  advertise  for  them.  Advertising  is  only  a  method  of  cutting  off  certain 
general  liens  that  may  be  in  existence  (Ahord  v.  Beach,  6  Abb.  468 ;  HaU  v. 
■Partridge,  10  How.  188;  Noble  y.  Cromu>ea,27  How.  289).  As  to  allowing 
creditorB  to  come  in  and  establish  their  lien  after  the  time  for  so  doing  has  ex- 
pired, see  fforton  v.  Baskwrh  (1  Barb.  421). 

/.  €)onte8tlng  Taltdity  of  deTliie. — Heirs  at  law,  whether  in  or  out 
of  poseesnon,  may  contest  the  validity  of  a  devise,  by  their  ancestor,  of  the 
property  in  suit  They  must  allege  in  their  complaint  that  the  apparent  de- 
rise  is  void  (Laws  1868,  ch.  238,  p.  626). 

g.  ImproFement  or  Injury. — Allowance  to  a  party  for  (6^^071  v.  Put- 
nam,  1  Barb.  600;  8  Paige,  199;  id,  446;  Hoff.  21;  8  £dw.  Oh.  R.  828;  8 
Sand.  Ch.  R.  68 ;  and  see  BiUen  v.  BurdeU,  11  Abb.  881). 

A.  Contingent  interest  of  pemons  not  in  esse. — An  actual 
paftition  or  a  sale  under  a  judgment  in  partition,  is  effectual  to  bar  the  future 
contingent  interests  of  persons  not  in  esse,  though  no  notice  is  published  to 
bring  in  unknown  parties,  and  though  such  fhture  owners  may  take  as  pur- 
chaaeiB  under  a  deed  or  will,  and  not  as  claimants  under  any  of  the  parties  to 
the  action  (Mead  v.  Mtt(^M,  17  N.  Y.  210 ;  6  Abb.  92;  Clemens  v.  Clemens,  87 
N.  Y.  69 ;  4  Trans.  App.  60). 

i  Partition  and  sale. — ^If  a  partition  of  part  can  be  made  without 
prejudice,  it  may  be  made  and  the  residue  sold  (Haywood  v.  Judson,  4  Barb. 
^).    The  statute  refers  to  a  comparative  prcjjudice  between  an  actual  par- 
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tition  and  a  sale,  and  will  not  justify  a  sale  when  the  benefit  from  it  is  smaU, 
compaied  with  the  value  of  the  property.  The  ^*  prejudice  '*  mentioned  in 
the  statute  means  a  prejudice  to  all  the  owners  and  not  to  a  part  only  (F<m 
ArtiaU  v.  AUen,  2  Barb.  699;  see  6  Paige,  641 ;  1  £dw.  Ch.  R.  665). 

a,  Jladgnient«~The  judgment  must  set  forth  the  estate  of  each  known 
owner  or  of  the  defendants  or  some  of  them,  coUectiyely,  when  their  xiditB 
between  each  other  are  disputed  {Phdps  y.  Qreen,  8  Johns.  Oh.  802).  There 
can  be  no  objection  to  a  statement  that  certain  d^nite  portions  bdong,  cd- 
lectiyely,  to  owners  who  are  unknown  (Hyatt  y.  Pugdey^  28  Barb.  802). 

I,  llie  referee  omitting  to  annex  to  his  lepwt  the  searches  for  incum- 
brances, does  not  render  the  judgment  on  such  report  irregular  (JVWf  t. 
Crcmwdl,  27  How.  289). 

e.  The  judgment,  besides  declaring  the  rights  of  the  parties  and  directing 
a  partition,  may  provide  for  an  account  of  rents  between  the  parties  {Bromaim 
y.  Oiffordy  8  How.  890).  But  if  the  complaint  does  not  demand  an  acoonnt 
of  rents  against  defendants  in  noesession,  and  those  defendants  do  not  answer, 
no  such  account  can  be  decreed  (BuUwinher  y.  Syker,  12  Abb.  811). 

d.  New  trial. — ^In  partition,  a  new  trial  will  be  granted  on  very  sliglit 
grounds  {ClayUm  y.  Tarrinffion,  88  Barb.  144). 

e.  Manner  of  tale.— See  Rule  78 ;  Laws  of  1869,  p.  1877,  held  to  be  un- 
constitutional (7  Abb.  N.  8.  1). 

/.  Notfee  of  sale.^The  provisions  of  the  revised  statutes,  as  to  notice 
of  sales  by  sherifis,  apply  to  sales  in  partition  {L$  Fevre  v.  Laraway,  22  Bub. 
167).  Where  the  sale  was  directed  to  be  advertised  for  t^ee  weeks  insteid 
of  Mv, — ^held  that  the  error  might  be  amended  {Alvord  v.  Beach,  5  Abbi  451). 
The  statutory  provision,  as  to  selling  in  parcels,  is  directory  mmly  (1  Jotaik 
Ch.  R  608 ;  7  Abb.  183).  Notices  of  sales  of  land  in  Hamilton  county  may 
be  published  in  Fulton  county  (Laws  1860,  ch.  297). 

g.  §taerlflr  liable  to  aeeonnt  for  proceeds  of  tale.— The 
shenff  is  liable  to  account  to  the  parties  interested  for  the  proceeds  of  a  ale 
on  partition,  although  the  attorney  in  the  action  in  fact  conaucts  the  sale  and 
receives  the  proceeds  ( Van  Tassel  v.  Van  Tensely  81  Barb.  489).  For  theomia- 
sion  of  a  sheriff  to  pay  over  to  the  county  treasurer  the  proceeds  of  a  sale  of 
lands  in  a  partition  action,  the  period  of  limitation  begins  to  run  at  the  tune 
the  omission  occurs  (id.) 

h.  Deatli  of  plalntiir. — In  an  action  for  a  partition  and  account  of 
rents,  the  heir  may  revive  as  to  the  partition,  and  the  personal  representatiTes 
as  to  the  account,  eemble  (Hoffman  v.  Treadteell,  6  Paiffe,  808).  In  an  actum 
for  partition,  after  judgment  for  sale  and  partition,  and  the  advertising  the 
sale  had  commenced,  the  plaintiff  died,  and  such  of  his  heirs  as  were  not 
then  already  parties  defendant  were  substituted  in  his  place  as  plaintifb,— held 
that  it  was  not  necessary  to  advertise  anew,  changing  the  title  of  the  cause 
(Thioing  v.  Thwing,  9  Abb.  828 ;  18  How.  458). 

t.  Deatli  of  defendant. — ^Where,  pending  a  partition  suit,  and  afip 
the  expiration  of  the  time  to  answer  by  one  defendant,  and  before  putting  in 
any  answer,  that  defendant  dies,  and  the  action  is  continued  without  making 
his  heirs  or  devisees  parties,  the  subsequent  proceedings  are  void  as  to  tlie 
interest  of  such  deceased  defendant  (Bequa  v.  Eblmes,  16  N.  Y.  128 ;  26  N.  T. 
888 ;  and  see  Waring  v.  Waring,  7  Abb.  472),  In  an  action  for  partition,  if 
one  of  several  defendants  dies  i)ending  the  action,  idl  that  is  necessary  for  ^ 
cause  to  proceed  is  that  within  a  year  an  order  be  obtained  under  section 
121  (Gordm  v.  Sterling,  18  How.  405). 

j.  Bringing  in  new  parties  by  amendment.—- A  partition  soit 
is  an  action  for  the  recovery  of  real  property  within  section  122,  so  that  the 
court  may  order  a  person,  not  a  party,  but  having  an  interest  in  the  subject, 
to  be  made  a  party  by  amendment  (  Waring  v.  Waring,  8  Abb.  246). 

h.  Diaeharging  purehaser,  resale,  &e. — Tlie  court  will  not  dis- 
charge a  purchaser  because  of  any  defect  in  the  pleadings  or  proceedings 
which  are  amendable  (NMe  v.  Cromtodl,  6  Abb.  69 ;  26  £irb.  475) ;  and  as 
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to  diadiargiiiv  purchaser,  see  Ifead  v.  Mitchell,  5  Abb.  02;  17  N.  T.  210; 
N/Mey  y.  C3der^  15  id.  617 ;  18  How.  476 ;  Croghm  y.  Living9t<m,  6  Abb. 
860;  17  N.  Y.  218;  WoHim  y.  WaHng,  7  Abb.  476;  IHimyui  y.  Folger,  5  »<;. 
53;  Rogers  y.  McLoan^  10  Abb.  806.  If  a  pnichaser  neglects  to  comply  with 
the  terms  of  sale  within  a  reasonable  time,  the  court  wiU  depriye  him  of  the 
l)eQefit  of  his  bid,  and  order  a  new  sale  in  cases  where  a  resale  is  deemed 
more  beneficial  for  the  parties  (JcKksan  y.  Edwards,  7  Paige^  887 ;  22  Wend. 
498) ;  as  to  resale,  see  Le  Fevre  y.  Laraway  (22  Barb.  167).  The  court  may 
release  a  purchaser  from  his  bid  on  the  ground  of  unreasonable  delay  to  his 
prgadice  on  the  part  of  the  sellers  {JaclSon  y.  Edtoards,  7  Paige,  887),  or  the 
title  is  doubtful.  Where  one  of  the  defendants  has  not  been  properly  seryed 
with  process  a  purchaser  will  not  be  required  to  complete  {Cook  y.  Farnham, 
21  How.  286 ;  (ySeUly  y.  King,  28  How.  408). 

a.  Inebaale  riffht  of  doiver* — How  proyided  for,  see  4  Sand.  Ch. 
R  9^\  11  How.  176;  5  Abb.  54 ;  Laws  1840,  ch.  177  and  879. 

I,  Amendments* — An  error  in  the  description  of  the  interests  of  the 
parties  may  be  amended  on  the  trial  {Thompson  y.  Wheeler,  15  Wend.  840 ; 
NoUe  y.  CromweU,  26  Barb.  475  ;  6  Abb.  59).  And,  if  the  plaintiff  omits  to  file 
any  of  the  papers  necessary  to  the  regularity  of  the  judgment,  the  court  may 
allow  them  to  be  filed,  nvnc  pro  iune  ( Waring  y.  Waring,  7  Abb.  478 ;  Grog- 
han  V.  Livingston,  6  Abb.  850 ;  17  N.  Y.  218 ;  Ifoble  y.  Cromwell,  26  Barb.  475). 
And  where,  in  a  judgment  of  sale,  the  sale  was  directed  to  be  adyertised  three 
weeks  instead  of  six,  as  required  by  law,  but  in  fact  the  adyertisement  was 
published  six  weeks;, — held,  on  motion  to  compel  a  purchaser  to  take  title,  that 
the  error  might  then  be  corrected  {Ahord  y.  Beach,  5  Abb.  451).  So,  too,  the 
court  wiU  correct  of  its  own  motion  a  palpable  error  in  the  referee's  report 
as  to  the  extent  of  the  interest  of  an  infant  party  (Safford  y.  Bafford,  7  Paige, 
359;  Carpenter  y.  SchermerJiam,  2  Barb.  Ch.  R.  814);  and  without  sending 
back  tiie  report  (id.)  Where,  through  inadyertence,  the  names  of  certain  de- 
fSsudants  were  omitted  firom  the  summons  filed, — held  that,  on  its  being  shown 
that  such  omitted  names  were  actually  parties,  the  summons  might  be  amended 
after  judgment  and  sale  {Van  Wyck  y.  Hardy,  11  Abb.  478;  20  How.  222). 
All  irregularities  in  the  proceedinss  may  be  amended,  nunc  pro  tunc  {Bogert 
y.  Bogert,  45  Barb  121 ;  NMe  y.  Cromwell,  27  How.  289 ;  Rogers  y.  McLean, 
31  How.  279 ;   Clark  y.  Clark,  14  Abb.  800 ;  24  How.  479). 

e.  Plaintiff  motl;  pro§eeute  hit  salt  -with  reasonable  dli- 
if  ence. — ^Where  a  party  commences  an  action  for  a  partition  and  files  a 
notice  of  Us  pendens,  but  fails  to  proceed  in  the  action  with  reasonable  dis- 
patch, a  party  named  as  a  defendant,  but  who  has  not  been  seryed  with 
summons,  may  apply  by  petition  to  haye  the  plaintiff's  proceedings  yacated 
{Lyle  y.  Smith,  18  How.  104). 

d,  Taiae  of  inetaoate  tenancy  by  the  courtesy • — ^The  yalue 
of  an  inchoate  tenancy  by  the  courtesy  depends  not  only  upon  the  principle 
applicable  to  Ufe-annuities  and  suryiyorships,  but  upon  the  fact  of  issue ;  and, 
if  none,  upon  the  likelihood  of  issue  {Benedict  y.  Seymour,  11  How.  176). 

e.  CfMt. — When  the  plaintiff,  in  a  suit  in  partition,  makes  persons  defend- 
ants who  haye  no  interest  in  the  subject-matter  of  the  suit,  the  costs  of  such 
defendants  will  not  be  charged  upon  the  fund  or  against  their  codefendants, 
but  must  be  paid  by  the  plaintiff  personally,  tmless  such  unnecessary  parties 
are  brought  in  at  the  request  of  the  other  defendants  {Hdmmersley  y.  Ham- 
mertiey,  7  N.  Y.  Leg.  Obs.  127).  A  doweress,  when  properly  a  party  to  the 
suit,  is  chargeable  with  a  portion  of  the  costs  {Tanner  v.  Niles,  1  Barb.  560; 
see  8  Johns.  Ch.  R  802;  1  Sand.  Oh.  R.  40;  see  ante,  section  821,  note), 

f.  Attorney's  lien. — The  attorney  for  the  plaintiff  in  a  partition  suit 
acquires  a  lien  for  his  disbursements,  on  the  share  of  the  plaintiff  in  the 
property  in  suit,  of  which  the  plaintiff  cannot  diyest  him  by  an  assignment 
of  his  interest  pending  the  action  {Creighton  y.  IngersoU,  20  Barb.  541). 

g,  Jad^ment^roll — ^in  partition  {Lynch  y.  Rome  Gaslight  Co,  42  Barb. 
591).    And  see  Laws  1851,  ch.  277,  as  to  recording  decrees. 
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Chapter  IV. 

Actions  to  determine  Conflicting  Claims  to  Heal  Property,  and 

for  Waste  and  Nuisa/nce. 

Sbotion  440.  Actions  to  determine  claimB  to  real  property,  how  pro9^ 

cated. 
460.  Action  of  waste  aboliahed.    Waste,  how  remediable. 

451.  ProvisioDs  of  reyised  statutes  applicable  to  action  for  wsste 

under  this  act 

452.  When  judgment  of  forfeiture  and  eviction  to  be  giyen. 
458.  Writ  of  nuisance  abolished. 

454.  Remedy  for  lEgaries  heretofore  remediable  by  writ  of  nm- 
sance. 

§  449.  Actions  to  determine  claims  to  real  property^  hm 
prosecuted. 

Proceedings  to  compel  the  detenmnation  of  claims  to  real 
property,  pursuant  to  the  provisions  of  the  revised  statutes,  may 
be  prosecuted  by  action  under  this  act,  without  regard  to  tlie 
forms  of  the  proceedings  as  they  are  prescribed  by  those  statutes. 

a.  Action. — ^An  action  to  determine  conflicting  claims  to  real  Moperty  k 

Svemed  by  Hie  same  rules  as  other  actions  (see  P^  v.  Brown^  26  How.  850; 
,WB  1855,  p.  948;  Hammond  v.  TiUoUon,  18  Barb.  832;  Mann  v.  Pnwa,  % 
Abb.  446). 

h.  The  provisions  of  the  revised  statutes  as  to  conflicting  claims  to  real 
estate,  and  this  section  449  of  the  code,  now  apply  to  married  women  (Laws 
1864,  ch.  219),  and  to  corporations  (Laws  1854,  p.  276). 

c.  Who  may  maintain  the  action  (see  On/S/mumk  v.  MoU,  84  Barb.  106). 

Pleadings  (see  Hager  v.  Hcyger,  88  Barb.  92). 

i.  Appeal. — ^In  case  of  a  trial,  in  the  proodedings  to  determine  conflicdsg 
claims,  either  party  conceiving  himself  aggrieved  may  append  as  in  perBOual 
actions  under  the  code  (Laws  of  1855,  p.  945,  §  11). 

tf.  l<ai¥8  amended* — ^The  provisions  of  the  revised  statutes  relative  to 
the  determination  of  claims  to  real  property  (2  R.  S.  818)  were  amended  hj 
Laws  of  1848,  p.  67 ;  Laws  of  1854,  p.  276 ;  Laws  of  1855,  p.  948 ;  Laws  of 
1860,  ch.  178 ;  and  Laws  of  1864,  ch.  219. 

/.  Notice. — ^The  proceedings  may  still  be  had  by  notice  under  thestatote 
{Ba/mard  v.  BiiiyrM,  42  Barb.  804;  Bwmham  v.  Onierdonk,  N.  T.  Transciipti 
June  10, 1870). 

§  450.    Action  of  waste  abolished.   Wastes  how  remediate* 
The  action  of  waste  is  abolished ;  but  any  proceedings  hereto- 
fore commenced,  or  judgment  rendered,  or  right  acquired,  shall 
not  be  affected  thereby.    Wrongs  heretofore  remediable  by  action 
of  waste,  are  subjects  of  action  as  other  wrongs,  in  which  action 
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there  may  be  judgment  for  damages,  forfeiture  of  the  estate  of 
the  party  offending,  and  eviction  from  the  premises. 

See  Earder  v.  Harder,  26  Barb.  409 ;  BMnion  v.  Wheeler^  25  N.  Y.  252. 

§  451.  Provisions  of  revised  statutes  applicable  to  action 
for  waste  under  this  act 

The  provisions  of  the  revised  statutes  relating  to  the  action  of 
waste,  shall  apply  to  an  action  for  waste,  brought  under  this  act, 
without  regard  to  the  form  of  the  action,  so  far  as  the  same  can 
be  so  applied. 

§  4S3.  When  judgment  of  forfeiture  and  eviction  to  he 
given. 

Judgment  of  forfeiture  and  eviction  shall  only  be  given  in 
favor  of  the  person  entitled  to  the  reversion,  against  the  tenant 
in  possession,  when  the  injury  to  the  estate  in  reversion  shall  be 
adjudged  in  the  action  to  be  equal  to  the  value  of  the  tenant's 
estate,  or  unexpired  term,  or  to  have  been  done  in  malice. 

§  4tl3.     TFH^  of  nuisance  abolished. 

The  writ  of  nuisance  b  abolished  ;  but  any  proceeding  hereto- 
fore commenced,  or  any  judgment  rendered,  or  right  acquired, 
shall  not  be  affected  thereby. 

§  4«S4.  Memedyfor  injuries  heretofore  remediable  hy  writ  of 
nuisance. 

Injuries  heretofore  remediable  by  writ  of  nuisance,  are  sub- 
jects of  action,  as  other  injuries;  and  in  such  action  there  may 
be  judgment  for  damages,  or  for  the  removal  of  the  nuisance,  or 
both. 

a.  An  action  pursuant  to  this  section  is  a  snbstitate  for  the  statute  remedy 
by  writ  of  nmsance,  and  the  plaintiff  must  aver  in  his  complaint  all  that  was 
before  reqoiflite  to  sustain  an  action  of  that  nature  {ElUuiorth  t.  Putnam.  16 
Barb.  565 ;  see  Hubbard  y.  Russell,  24  Barb  404 ;  in  Brown  t.  Woodwortn,  5 
Barb.  550 ;  Hew  v.  Buffalo  de.  R.  R.  Co.  29  Barb  891 ;  Brady  v.  Weeks^  3  Barb. 
157 ;    Clark  v.  Storrt,  4  Barb.  562;  Brown  v.  Cayvga  R,  R.  Co.  12  N.  Y.  486). 
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Chaptek  V. 

General  Provisions  relating  to  Actions  concerning  Real 

Property, 

§  4tS5«  Provisions  of  revised  statutes  applicable  thereto. 

The  general  proyisions  of  the  revised  statutes  relating  to 
actions  concerning  real  property,  shall  apply  to  actions  brought 
under  this  act,  according  to  the  subject-matter  of  the  action,  and 
without  regard  to  its  form. 

a.  lyecUnent.— See  2  R  S.  803  (tit.  1,  eh.  5,  part  S) ;  Laws  1840,  ch. 
289;  Laws  1847,  ch.  837 ;  Laws  1846,  ch.  159.  Section  18  of  the  aforesaid  title 
(part  3,  ch.  6,  tit.  1),  providing  that  no  actual  entry  under  title  need  be  proved, 
is  not  repealed  by  the  code,  but  is  expressly  retained  by  section  455  (Lmcrena 
V.  WilUamSj  1  Duer,  687) ;  and  sections  8,  80,  34,  of  the  same  title,  are  abo 
retained,  and  are  still  in  force  (Budd  y.  Bingham^  18  Barb.  498).  So  is  section 
81  (Lang  v.  Wilbrciham,  2  Duer,  171),  and  section  37  (Rogers  v.  Wing,  6  How. 
50 ;  Lang  v.  Bffphe^  1  Duer,  701). 

h,  linhen  <{|eeUnent  ilea. — The  action  of  ejectment  will  lie  wheneyer 
a  ri^ht  of  entry  exists  and  the  interest  is  of  such  a  character  that  it  can  be 
held  and  enjoyed,  and  possession  thereof  delivered  in  execution  of  a  judgment 
for  its  recovery  (Bowan  v.  Kekey,  18  Barb.  484 ;  Child  v.  Chappd,  9  N.  Y.  246). 
It  will  not  lie  for  a  mere  easement  (  WHklow  y.  Lane,  37  Barb.  244).  It  lies 
against  a  railroad  company  for  laying  their  rail-track  oyer  land  dedicated  by 
the  plaintiff  to  public  use  as  a  street,  and  running  their  cars  on  such  track 
(  Wager  v.  Tray  Union  B,  B.  Co,  25  N.  Y.  526 ;  Adams  v.  Saratoga  A  B.  (Jo, 
24  N.  Y.  655).  Ejectment  will  lie  for  land  under  water,  granted  by  the  com- 
missioners of  the  land  office,  for  the  purpose  of  erecting  docks,  &c.,  for  com- 
mercial purposes  (Champlain  and  St  Latorenee  B.  B  Co.  y.  Valentine,  19  Baz^. 
484).  A  contract  dated  at  a  future  day,  leasing  lands  for  a  term,  commencing 
at  such  day,  gives  the  lessee,  when  the  day  arriyes,  the  right  of  possession  and 
to  maintain  ejectment  against  a  stranger  wrongifiilly  withholding  (Tmllr. 
Granger,  8  N.  Y.  115 ;  see  Spencer  v.  T($ey,  22  Barb.  260).  But  under  a  naked 
contract  of  purchase  which  is  silent  on  the  subject  of  possession,  the  purchaser 
acquires  no  right  to  the  possession  and  no  right  of  entry,  and  cannot  maiDtdn 
ejectment  (Kellogg  y.  Kellogg,  6  Barb.  116).  A  right  of  possession  m  presettU 
is  necessary  and  all  that  is  necessary  to  maintain  ejectment  (Tndl  y.  Orangery 
8  N.  Y.  115  ;  The  People  y.  Mayor  of  N,  Y.  10  Abb.  113;  Hunters.  ^mdyBUl, 
6  Hill,  411 ;  Bryan  y.  Betts,  27  Barb.  503 ;  McLean  v.  McDonald,  2  Barb.  584). 
The  possession  of  real  estate  \a  prima  fade  eyidence  of  the  highest  estate  in 
the  property,  namely,  a  seisin  in  fee  (ffiU  v.  Draper,  10  Barb.  454 ;  Bamhari 
y.  Greemhields,  28  Eng.  Law  and  Eq.  R.  83 ;  MaUonner  v.  Dhnmick,  4  Barh 
566).  Ejectment  does  not  lie  against  a  mortgagee  in  possession  (BoUon  v. 
Brewster,  82  Barb.  890) ;  nor  by  a  mortgagee  against  his  mortgagor  (Sahler  v. 
Signer,  37  Barb.  329) ;  nor  against  one  who  erects  a  gutter  on  his  own  prem- 
ises projecting  over  the  land  of  his  neighbor  (Aiken  v.  Benedict,  89  Barb.  400); 
nor  against  a  municipal  corporation  for  using  a  street  as  a  public  street 
(Cowenhoven  v.  City  of  Brooklyn,  38  Barb.  9).  Ejectment  lies  against  one 
who  enters  into  possession  of  land  of  another,  with  his  assent,  under  a  contract 
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to  pnichafle  the  same  after  default  in  payment  of  the  purchase  money  {Powers 
T.  Inffraham^  3  Barb.  576). 

a  Where  an  owner  of  land  conveys  the  same  to  another,  excepting  the  por- 
tions included  in  the  highway,  he  may  maintain  an  action  of  ejectment 
against  the  grantee  for  encroachments  upon  the  highway  or  for  an  exclusiye 
occupation  of  it,  by  the  latter  (Etz  v.  Daily ^  30  Barb.  32). 

h.  I^ctment  for  nonpayment  of  rent. — ^Ejectment  for  nonpay- 
Bkent  of  rent  lies  by  assi^ee  of  lease  (Main  v.  Green,  33  Barb.  448) ;  or  of  the 
rent  (Fa»  Bensselaer  v.  Sling vlani^  36  N.  Y.  58)) ;  by  the  personal  represent- 
atiTcs  of  the  assignee  of  a  life  lease  (Mosher  v.  Tost,  33  Barb.  377) ;  and  gen- 
erally as  to  ejectment  for  nonpayment  of  rent,  see  Van  Bensselaer  v.  Smith,  37 
Barb.  144 ;  Van  Besaelaer  v.  Jone$,  3  Barb.  643 ;  Mayor  of  If,  T.  t.  Campbel/y 
18  Barb.  156.  In  an  action  to  recover  possession  of  demised  premises  on  the 
groond  of  a  forfeiture  of  the  lease  by  nonpayment  of  rent,  a  demand  of  the 
rent  need  not  be  alleged  {May^vr  iSsc.  of  K  T.  v.  Campbell,  18  Barb.  156). 
The  statute  authorizing  the  vacating  of  the  judgment,  and  a  new  trial  in 
ejectment,  does  not  apply  to  ejectment  for  nonpayment  of  rent,  as  the  latter 
is  but  a  substitute  for  a  re-entry,  which  is  always  final.  Especially  is  it  not 
applicable  to  such  an  action  where  the  judgment  is  rendered  upon  demurrer, 
and  there  is  no  leave  to  answer  over  (Christie  v.  Bloomingdale,  18  How.  13). 

e.  In  an  action  to  recover  possession  of  demised  premises,  for  nonpay- 
ment of  rent,  the  complaint  stated  that  the  plaintiffs  on,  &c.,  were  the  owners 
in  fee,  and  possessed  of  all  that  certain  water-lot,  tacant  ground,  and  soil  under 
vxUer,  called,  &c.  [describing  it],  and  that  being  so  seized  and  possessed  there- 
of the  plaintiffs  did  on  that  day  sell  and  convey  to  R.  M.,  and  to  his  heirs 
and  assigns  forever,  the  said  premises  with  the  appurtenances,  subject  to  the 
payment  therefor  by  said  R.  M.,  his  heirs  and  assigns,  on  the  first  day  of  May 
then  next,  and  yearly  and  every  year  on  the  first  day  of  May  forever,  of  the 
rent  of — ,  with  a  clause  of  re-entry  in  case  of  nonpayment  of  rent,  and  then 
averred  that  the  defendant  Dingee  was  in  the  possession  of  said  premises,  and 
that  D,  P.  C  and  J.  Q.  S.  claimed  to  have  some  title  or  interest  m  the  premi- 
ses by  the  purchase  of  the  said  R.  M.'s  title,  and  that  R.  M.  had  not,  nor  had 
the  defendants  or  either  of  them,  paid  the  aforesaid  rents  at  the  time  or  times 
aforesaid,  but  that  the  same  was  wholly^  due  and  impaid  since,  &c. ;  wherefor 
the  plaintifl^  claim  judgment,  &c.  To  this  the  defendants  demurred  that  it 
did  not  contain  facts  sufficient  to  constitute  a  cause  of  action,  in  this :  that  (1) 
it  did  not  allege  a  demand  of  the  rent ;  nor  (3)  notice  of  an  intention  to  re- 
enter. But  at  a  general  term  of  the  supreme  court  the  complaint  was  held 
sufficient  (Mayor  of  N.  T.  v.  Campbell,  18  Barb  156). 

d.  Parties  plaintiff. — In  an  action  to  recover  land,  there  cannot  properly 
be  joined  several  plaintiffs  claiming  under  distinct  titles  for  distinct  interests 
(The  People  v.  Mayor  of  N.  York,  10  Abb.  111).  In  ejectment  for  lands  held 
in  common,  it  is  not  necessary  that  all  the  tenants  in  common  should  unite  in 
the  action,  except  when  the  action  is  a  substitute  for  a  writ  of  right  (Kellogg 
V.  Kellogg,  6  Barb.  117).  The  grantee  of  land  held  adversely  cannot  maintain 
an  action  in  his  own  name (Lowber  v.  KeUy,  17  Abb.  453 ;  and  see  ante,  §§  111, 
118).  A  wife  cannot  maintain  ejectment  against  her  husband  ( Oould  v.  Oould, 
33  How  441) ;  but  the  lessee  of  a  married  woman  may  maintain  ejectment 
against  the  husband  (Vandervoort  v.  Gould,  3  Trans.  App.  57). 

«.  Attorney  for  plaintiff  to  produce  bis  authority. — (3  R.  S. 
305,  §15  17-31.)— This  provision  applies  to  actions  commenced  under  the  code 
(Howard  v.  Hmenrd,  1 1  How.  80).  What  is  a  suflSoient  authority  to  the  at- 
torney ?  (irf.)  The  order  must  direct  that  the  authority  be  produced  to  the 
officer  granting  the  order,. and  state  the  place  at  which  it  is  required  to  be 
presented  (Tvmer  v.  Batis,  3  Den.  187;  and  see  10  Wend.  568). 

/.  l^ectment  by  husband  and  nrLRe.— In  an  action  to  recover  prop- 
erty, the  alleged  separate  estate  of  the  wife,  she  must  sue  alone,  without  her 
husband  {HiUman  v.  Hillman,  14  How.  460).  In  a  joint  action  by  husband 
And  wife  for  the  recovery  of  land,  to  which  they  claim  title  in  right  of  the 
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wife,  no  separate  judgment  can  be  given  in  favor  of  the  wife  and  against  the 
husband.  They  must  recover  jointly  or  not  at  all  {Bartow  v.  Draper^  5  Duer, 
180).  Where  a  married  woman  had  the  actual  possession  of  land  held  by  her 
for  her  separate  use,  and  has  been  wrongfully  ejected  therefrom,  she  ma; 
maintain  in  her  own  name  an  action  to  recover  the  possession  without  join- 
ing her  husband  (Ihtrhy  v,  OaUoffhan,  16  N.  Y.  71). 

a.  Complaint. — ^A  complaint  which  states  (1),  that  on  some  day  sped* 
fled,  after  his  title  accrued,  he  was  posse8sed  of  the  premises  in  question ;  (9)  a 
description  of  the  premises  with  convenient  certainty,  *'  so  that  from  soch  de- 
scription possession  of  the  premises  claimed  may  be  delivered ;  (8)  that  being 
so  possessed,  the  defendant  afterward,  on  a  sp-cified  day,  entered  into  said 

g remises,  and   (4)  unlawfully  withholds  possession  from  the  plaintiff;  (5)  to 
is  dama^  in  the  sum  of ^,"  is  sufficient  (2  R.  S.  804.  §§  7,  8 ;   Wamtr  t. 

NeOgftri.  12  How.  402 ;  Enngn,  v.  Sherman,  14  id  489 ;  The  People  y,  Mnfor  of 
a.  r.  17  id,  ei;S  Abb.  7 ;  28  Barb.  240 ;  and  see  OarMry.  Manhattan BtM, 
Ai9o.  6  Duer,  539  ;  The  Pe"pU  v.  The  Mayor^  7  Abb.  7 ;  Sanders  v.  X«iry,  1« 
How.  808).  A  complaint  that  plaintiflEs  have  lawful  title  as  owners  in  fee 
simple  of  the  premites,  and  that  the  defendant  is  in  possession  and  unlawfnlly 
withholds  the  same, — ^held  insufficient  (Payne  v.  TreadfceUy  6  Cal.  R.  810) ;  and 
where  the  complaint  averred  that  the  premises  were  conveyed  by  F.  P.  to  tiie 
plaintiff  by  a  warranty  deed,  and  that  by  virtue  of  that  conveyance,  the  plain- 
tiff was  seized  of  the  premises,  and  had  a  lawful  title  thereto,  and  that 
the  defendant  was  in  possession,  and  unlawfully  withheld  the  same,  it  was  on 
demurrer  held  insufficient  {Lawrence  v.  Wright^  2  Duer,  674).  The  allegation 
that  the  property  waa  conveyed  to  the  plaintiff  was  not  sufficient  to  flhov  a 
title  {Gardner  v.  Hart^  1  N.  Y.  629)  ;  it  is  sufficient  to  allege  "the  plaintiff 
has  the  lawful  title  as  the  owner  in  fee"  {Sanders  v.  Leavy^  16  How.  808); 
and  an  allegation  of  possession  may  be  sufficient  {Norris  v.  Bussdl,  5  Cal.  K 
249 ;  Hutehmsan  v.  Perley,  4  id  83). 

i.  The  complaint  should  describe  the  premises  with  convenient  certainty, 
^^  so  that  from  such  description  possession  of  the  premises  claimed  might  be 
delivered  "  (2  R  8.  304,  §  8).  Where  the  description  was  of  premises  in  the 
town  of  Putnam,  bounded  as  follows :  "  North  by  lands  of  plaintiff,  ^ist  by 
lands  of  plaintiff,  south  by  lands  of  defendant,  and  west  by  lands  of  plaintiff," 
the  court  treated  it  as  if  no  premises  were  mentioned,  and  dismissed  the  com- 
plaint on  the  trial,  with  leave  to  plaintiff  to  amend  {Budd  v.  Bingham^  18 
Barb.  494).  And  where  a  complaint  described  the  premises  as  ciouJt  fiih 
acres  in  the  southern  part  of  a  lot,  which  was  fully  and  perfectly  described,— 
held  that  this  was  a  sufficient  description,  but  that  if  necessary  the  complaint 
could  be  amended  by  striking  out  the  word  ahovJb  {St,  John  v.  Northrup^  2$ 
Barb.  26).  If  the  complaint  fails  to  describe  the  premises  sought  to  be  re- 
covered it  is  not  ground  for  dismissing  the  complamt  on  the  tritd.  The  conrt 
may  on  the  trial  permit  an  amendment  {Olendorfy.  Oook^  1  Lans.  37  ;  RussA 
V.  Conn,  20  N.  Y.  81). 

e.  The  complaint  should  state  the  nature  and  quality  of  the  estate  claimed, 
and  if  defective  m  this  respect,  the  remedy  is  by  demurrer  {Clark  v.  CregoAl 
Barb.  599).  The  complaint  must  allege  that  tiie  *^  possession  is  unlawfiiHy 
withheld  from  plaintiff;^'  therefore,  a  complaint  which  after  alleging  plaintiff^ 
title,  and  describing  the  premises,  continued  as  thus  :  afterward  defoidant 
claimed  and  now  claims  title  to  or  some  interest  in  the  northern  portion  of 
said  premises,  and  exercises  acts  of  ownership  over  the  same,  in  violation  of 
the  nght  of  the  plaintiff, — ^was  held  to  be  defective  {Taylor  v.  Crane,  15  How. 
862),  as  not  showing  any  unlawM  withholding  of  the  premises  fit>m  the 
plaintiff  {id.) 

d.  The  plaintiff  may  unite  in  one  complaint  a  claim  to  recover  tlie  premi- 
ses, with  a  claim  for  damages  for  withholdung  or  injuring  them  (Vanderwort 
V.  Qouldy  8  Trans.  A  pp.  57 ;  Livingston  v.  Tanner,  12  Barb.  481 ;  7^  PeopU  v. 
Mayor  of  N.  Y.  17  How.  57  ;  28  Barb.  240 ;  8  Abb.  7 ;  Hotikkiss  v.  Atdntm  R 
R.  Co.  86  Barb.  600 ;  Holmes  v.  Davis,  21  Barb.  278).  But  the  plaintiff  cannot 
in  one  action  claim  recovery  of  the  premises,  a  confirmation  of  his  title,  and 
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a  decree  for  a  conveyance  of  an  outstanding  title  (Lftttin  v.  McCarthy,  8  Abb. 
22d).  But  in  an  action  to  recover  the  possession  of  land,  the  plaintiff  may 
attack  a  deed  under  which  the  defendant  claims  title,  as  well  upon  equitable 
as  upon  legal  grounds  {Phillips  v.  Oorham^  17  N.  Y.  270) ;  semtiu^  trespass  and 
ejectment  and  trespass  quare  dausum  /regit  cannot  be  joined  (Btidd  v.  Bing- 
haffi,  18  Barb.  494 ;  Smith  v.  Ealleeh,  8  How.  78).  The  section  of  the  revised 
statutes  declaring  that  the  declaration  in  ejectment  may  contain  several 
counts,  and  that  several  parties  may  be  named  as  plaintiffs  jointly  in  one 
count  and  separately  in  others,  relates  merely  to  the  remedy,  and  is  repealed  by 
the  code  (8t.  John  v.  Pierce,  22  Barb.  862). 

a.  Before  an  action  can  be  brought  by  an  individual  to  recover  the  posses- 
sion of  lands  conveyed  by  him  dunng  his  infancy,  he  must  make  an  entry  on 
the  lands,  or  do  some  open  act  of  disaffirmance  of  such  deed,  and  this  act  of 
disaffirmance  must  be  averred  in  the  complaint  {Voorhies  v.  VoarhieSy  24  Barb. 
150). 

i.  Defendant. — If  the  premises  are  actually  occupied^  the  actual  occu- 
pant most  be  made  defendant  {Taylor  v.  Crane,  15  How.  860 ;  Lucas  v.  John- 
son, 8  Barb.  244 ;  Ellicott  v.  Mosier,  11  id.  574  ;  Schuyler  v.  Marsh,  87  Barb. 
350 ;  The  People  v.  Amln-echt,  1 1  Abb.  97 ;  Pulen  v.  Reynolds,  22  How,  853 ; 
Van  Horn  v.  Everson,  13  Barb.  526;  see  Waldorph  v.  Bortel,  4  How.  858; 
Bedfield  v.  Utica  dt  Syracuse  B.  R.  Co,  25  Barb.  54).  The  several  occupants 
of  a  building  may  be  sued  jointly  (Pearce  v.  Ferris,  10  N.  Y.  280  ;  Ptaree  v. 
Golden,  8  Barb.  622). 

<;.  Ejectment  for  vacant  premises  may  be  brought  against  one  claiming 
title.  But  the  claim  must  be  more  than  ^*  an  idle  declaration  that  he  owns 
the  land "  {Banyer  v.  Empie,  5  Hill,  48 ;  Lucas  v.  Johnson,  8  Barb.  244 ;  Mc- 
OregoTY.  Comstock,  16  Barb.  428;  Sheever  v.  McOraw,  12  Wend.  558;  Abeel 
V.  Van  Gelder,  2  Trans.  App.  99;  Fot-gatey  Herkimer  Manuf.  Co.  12  N.  Y. 
580 ;  and  see  ante,  §  118).  A  person  not  in  possession,  yet  claiming  an  inter- 
est, need  not  necessarily  be  made  a  party  ( Van  Buren  v.  Cochbum,  14  Barb. 
118).  The  possession  must  be  exclusive  of  the  public,  to  authorize  the  action 
against  an  individual  as  an  occupant  {Bedfield  v.  Utica  db  Syracuse  B.  B.  Co, 
25  Barb.  54).  In  an  action  of  ejectment  brought  by  an  individual  to  recover 
land  conveyed  by  him  during  infancy, — ^held  that  he  could  not  in  one  action 
sue  his  grantee  and  the  grantees  of  such  first  grantee  (  Voorhies  v.  Voorhies,  24 
Barb.  162). 

d.  The  provision  of  the  revised  statutes  (2  R  8.  307,  §  29),  that  when  the  ac- 
tion is  against  several  defendants,  if  it  appear  on  the  trial  that  they  occupy 
dJstmct  parcels  in  severalty,  plaintiff  must  elect  against  which  party  he  will 
proceed,  and  a  verdict  be  rendered  in  favor  of  the  other  party,  is  not  repealed 
by  the  code  {DUlaye  v.  Wilwn,  43  Rarb.  261). 

e.  Defense  by  landlord. — ^Landlord  may  be  admitted  to  defend  on 
showing  he  is  landlord,  or  has  a  privity  of  estate  or  interest  with  the  defend- 
ant {Qodfrey  v.  Toumsend,  8  How.  898). 

/.  Deatli  of  plalntiffl — Where  the  plaintiff  in  an  action  to  recover 
real  property  dies,  and  hia  heir  applies  for  leave  to  continue  the  action,  it  is 
not  necessary  that  the  widow  shoidd  join  in  the  petition,  or  be  made  a  partv 
(Ash  V.  Cooh,  8  Abb.  889). 

g.  In  ejectment  by  several  plaintiffs,  if,  after  judgment  for  the  plaintiffs, 
one  of  them  dies,  execution  may  issue  without  any  scire  facias,  but  it  must  be 
in  the  names  of  all  the  defendants  {Howell  v.  Eldridge,  21  Wend.  678). 

h.  Deatli  of  »ole  defendant. — The  death  of  a  sole  defendant  before 
verdict  abates  the  action,  and  it  cannot  be  continued  against  the  heirs  of  the 
defendant  (Afasely  v.  Mosely,  11  Abb.  105 ;  Kissam  v.  Hamilton,  20  How.  369 ; 
see  Laws  1865,  ch.  357). 

i.  Change  of  oeenpaney  of  premises  pending  the  action. 
-^ Where,  pending  the  action  for  the  recovery  of  real  property,  all  the  right, 
title,  and  mterest  of  the  defendant  in  the  premises  is,  Ify  operation  of  law,  or 
by  the  death  of  the  defendant,  transferred  to  another,  who  enters  into  and 
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holds  poficiession  thereof,  the  original  cause  of  action  does  not  continne  against 
the  succeeding  occupant,  and  he  cannot  be  substituted  as  a  party  {Moidif  t. 
Albany  NoHh,  R,  B.  Co,  14  How.  71 ;  Putnam  v.  Van  Buren,  7  id,  88). 
a.  Where  plaintiff's  title  terminates  pendln^i^  tlie  action.— 

(2  R.  S.  808,  §  Bl).  The  provision  for  the  case  of  a  plaintiff  ^s  title  expiring 
before  the  trial  is  still  in  force.  Where  the  plaintiff's  title  so  expires,  the 
court  may  render  judgment  for  the  plaintiff  for  dama^  for  the  withholding 
possession  and  against  him  for  the  recovery  of  possession.  No  supplemental 
answer  is  necessary  to  give  a  defendant  the  benefit  of  this  provision  {Lmg  v. 
Wilbraham,  2  Duer,  171 ;  see  Van  RenMelaer  y.  Owm^  48  Barb.  61 ;  83  How. 
12;  Olendorfy,  Cooh^  1  Lans.  87). 

l.  Ansurer. — ^It  is  no  defense  to  an  action  of  ejectment  that  since  tiie 
commencement  of  the  action  the  plaintiff  has  taken  possession  of  the  premises 
(Tyler  v.  Canaday^  2  Barb.  160).  When  the  complaint  alleges  title,  and  that 
the  premises  are  in  the  possession  of  the  defendant,  and  demands  posseasoon, 
and  also  alleges  that  the  defendant  unlawfully  withholds  the  same,  an  answer 
which  merely  denies  possession  and  unlawfol  withholding,  does  not  put  in 
issue  plaintiff *s  title,  and  no  question  of  adverse  possession  arises.  If  it  was- 
the  defendant's  intention  to  put  in  question  the  validity  of  the  deed  to  plaint- 
iff, on  the  ground  of  an  adverse  possession,  at  the  time,  he  should,  by  his  an- 
swer, have  set  up  title  in  himself,  or  titie  out  of  plaintiff  (Ford  v.  Sampun,  17 
How.  447;  8  Abb.  832;  80  Barb.  188).  In  an  action  of  ejectment  by  the  neo- 
pie,  an  answer  denying  the  plaintifib'  titie,  but  admitting  that  defendant  had 
taken  possession  of  the  premisef^  and  held  the  same  adversely  to  the  plaintifis, 
and  alleging  that  no  right  or  title  had  accrued  to  the  plaintifis  within  forty 
years,  and  that  neither  the  plaintiffs  nor  those  through  whom  they  claimed 
had  received  the  rents  and  profits  of  the  premises  wimin  forty  years,  was  on 
demurrer  held  insufficient,  and  that  to  have  made  it  sufScient,  it  should  have 
set  up  an  adverse  possession  of  forty  years  in  the  defendant  (The  People  v.  Van 
Eenmlaer^  8  Barb.  190 ;  and  see  ifhe  People  v.  Idmngeton^  id.  258;  The  PeopU 
V.  Arnold,  4  N.  Y.  608). 

e,  ]>efenses. — The  fact  of  adverse  possession,  to  constitute  a  title  in  de- 
fendant and  a  defense  against  the  plaintiff,  must  be  actual  and  hostile,  and 
not  a  mere  trespass  (JmUer  v.  Platty  5  Duer,  278 ;  see  Kent  v.  Hdramrt^  8S 
Barb.  491;  Champlain  R  R  Co.  v.  Vnlentine,  19  Barb.  484;  Fosffate  v.  Mer- 
kimer  Manuf.  Co.  9  Barb.  287;  McGregor  v.  Cometock,  16  Barb.  427).  Advene 
possession  is  good  only  for  the  part  of  the  premises  actually  occupied  (C(t»mtn^ 
y.  Troy  Iron  Fact.  84  Barb.  629:  22  How.  212),  and  the  defendant  may  inter- 
pose an  equitable  defense  (see  Miller  y.  Peet,  6  Duer,  284 ;  Crary  v.  Ooodmany 
12  N.  Y.  266 ;  Chaee  v.  Peek,  21  N.  Y.  581 ;  Traphagen  v.  T^aphagen,  40  Barh. 
637;  Thurman  v.  Ander$on,  80  Barb.  621 ;  Me  Cray  v.  MeCray,  80  Barb  683; 
Bequa  v.  Holmes,  19  How.  480 ;  CorkhiU  v.  Landers,  44  Barb.  218).  But  to 
avail  himself  of  such  a  defense,  it  must  be  pleaded  (Detcey  v.  Eoag,  15  Baih. 
866 ;  and  see  18  N.  Y.  629).    See  Answer. 

d.  Under  a  general  denial,  defendant  may  show  title  out  of  plaintiff'  (Bfy- 
noTY.  Timerson,  46  Barb.  518). 

e.  Plaintiff's  proof. — Where  plaintiff ^s  title  is  put  in  issue  by  the  an- 
swer, to  entitle  him  to  recover  he  must  show  either,  (1)  a  prior  actual  posses^ 
sion,  or  (2)  a  paramount  l^al  title  (Bartote  v.  Draper,  5  Duer,  180;  Laymtm 
V.  Whiting^  20  Barb.  659),  and  right  to  immediate  possession  (Pierce  v.  Tut- 
tie,  68  Barb.  155).  He  cannot  recover  upon  an  equitable  titie  ( Wright  v. 
Douglau,  8  Barb.  556 ;  Murray  v.  Walker,  81  N.  Y.  899 ;  Laieber  v.  Kelly,  IT 
Abb  452 ;  Peck  v.  Neitton,  46  Barb.  178).    A  cestui  que  trust  of  a  trust  not 

Srescribed  by  statute  has  a  legal  title  and  may  mamtain  the  action  ( Foa 
)eustn  V.  Trustees  of  Presb.  Cong.  8  Eeyes,  550 ;  see  amtra,  47  Barb.  699). 
Where  plaintiffs  claim  under  a  will  they  must  show  title  in  the  testator  {Bud- 
ers  v.  Stemburgh,  52  Barb.  222).  Proof  of  title  in  plaintiff  (Downing  v.  iff/fer, 
88  Barb.  886;  The  People  v.  Trinity  Church,  80  Barb.  587;  22  N.  Y.  44; 
(Clute  V.  Vorie,  81  Barb,  511 ;  Lane  v.  Gould,  10  Barb.  254 ;  Safford  v.  ^nds^ 


§  455.]  EJECTMENT.  671 

» 

39  Barb.  625).  In  ejectment  by  one  tenant  in  common  against  another,  an 
actual  ouster  must  be  shown,  or  some  act  amounting  to  a  total  denial  of  his 
right  {Edioards  v.  Bishop,  4  N.  Y.  61 ;  see  Sparks  v.  Leavy,  19  Abb.  864 ;  2  R. 
S.  341,  §  11).  When  the  people  sue  they  must  show  title  in  them  {TTie  Peo- 
pU  V.  Booth,  32  N.  Y.  897). 

fl.  Mew  trial.— The  revised  statutes  (2  R.  8.  309,  §  37)  provide  "  that 
the  court  in  which  such  judgment  {i  e.,  judgment  on  verdict  in  ejectment) 
shall  be  rendered,  at  any  time  within  three  years  thereafter,  upon  the  applica- 
tion of  the  party  against  whom  the  same  was  rendered,  his  heirs,  and  assigns, 
and  upon  payment  of  all  costs  and  damages  recovered  thereby,  shall  vacate 
such  judgment  and  grant  a  new  trial  in  such  cause.^'  This  provision  remains 
in  force  {Bogers  v.  Wing,  6  How.  50 ;  Lang  v.  Bophe,  1  Duer,  701 ;  Cook  v. 
Passage,  4  How.  360).  The  statute  is  imperative,  and  an  order  granting  a  new 
trial  pursuant  to  it  is  not  appealable  to  the  court  of  appeals  {Evans  v.  MiUa/rd, 
16  N.  Y.  6 1 9).  The  statute  applies  only  where  there  has  been  a  trial  by  jury 
and  a  verdict  (see  Chautauqua  Go,  Rk  v.  White,  23  N.  Y.  349).  The  three 
years  are  to  be  computed  from  the  first  judgment  iu  the  action  {id  ) 

5.  The  statute  provides  further  for  a  second  new  trial  in  the  discretion  of 
the  court,  and  the  court  may  grant  a  third  trial,  but  each  party  cannot  have 
two  new  trials  {Bellinger  v.  Martindale,  8  How.  113).  When  the  court  will 
not  grant  a  third  new  trial  in  ejectment  ( Wright  v.  Milbank,  9  Bosw.  672). 
The  power  to  grant  a  new  trial  does  not  extend  to  an  action  to  set  aside  a  deed 
for  fraud  {Shumway  v.  Bhumufay,  1  Lans.  474). 

See  Ejedm^snXfoT  nonpaymeut  of  rent 

e.  Restitution. — ^Where  judgment  for  the  plaintiff  is  reversed  and  a  new 
trial  ordered,  if  plaintiff  has  gone  into  possession,  a  restitution  to  the  defend- 
ant of  the  premises  will  be  oraered,  as  of  course,  but  without  prejudice  to  the 
rights,  if  any,  of  a  purchaser  pendente  lite  {Costar  v.  Peters,  4  Abb.  N.  S. 
58). 

d.  Mesne  profits. — ^Where  a  recovery  is  had  in  ejectment,  and  the 
plaintiff  is  put  in  possession,  if  the  judgment  is  subsequently  reversed  and  the 
premises  restored  to  defendant  by  a  writ  of  restitution,  the  action  by  the  de- 
fendant for  the  rents  and  profits  during  plaintiff's  possession  is  in  the  nature 
o{  an  action  for  use  and  occupation  {metien  v.  Van  SlyJce,  16  Barb.  26 ;  and 
Bee  21  id.  265 ;  MaUiee  v.  Lord,  30  Barb.  886). 

e.  The  remedy  for  mesne  profits  after  recovery  in  ejectment  is  by  action, 
not  by  suggestion  {Holmes  v.  Dacu,  19  N.  Y.  488).  Although  the  form  of  the 
remedy  is  changed,  the  principles  of  the  provisions  of  the  revised  statutes  in 
relation  to  the  recovery  of  mesne  profits  remain  in  force,  and  are  to  be  applied 
to  an  action  for  mesne  profits  after  judgment  in  ejectment,  though  in  form 
like  the  old  action  of  trespass  {id.) 

fl  Proof  in  action  for  mesne  profits  and  amount  of  damage,  and  form  of 
complaint,  see  AinsHe  v.  Ma/yorof  N.  T,  1  Barb.  168. 

^.  On  a  suggestion  for  mesne  profits,  the  plaintiff  could  recover  only  for  the 
six  years  next  before  the  filing  the  suggestion,  not  for  the  six  years  succeed- 
ing the  commencement  of  the  action  {Sudd  v.  WaJJcer,  9  Barb.  493). 

h.  Where  the  action  is  against  the  tenant,  and  he  gives  notice  thereof  to 
his  landlord,  the  latter  is  bound  by  the  judgment,  and  an  action  may  be  main- 
tained against  him  for  mesne  profits,  without  any  other  recovery  in  ejectment 
against  him  ( Van  Alstyne  v.  MeCarty,  61  Barb.  826). 

i.  Judgment. — Judgment  in  an  action  of  ejectment,  where  no  new  trial 
is  granted,  concludes  the  parties  to  the  action,  and  all  persons  claiming  under 
them  by  title  accruing  after  the  commencement  of  the  action  {Ainslie  v.  Mayor 
of  K.Y.I  Barb.  169) ;  and  as  to  the  effect  of  the  judgment  (see  Bedte  v.  Elliott, 
4  Barb.  457;  Briggs  v.  WeOs,  12  Barb.  567 ;  Ihinekle  v.  Wiles,  6  Barb.  515; 
Wilson  V.  Bacol,  5  Bosw.  619 ;  Laws  1862,  ch.  485). 

j.  Terdlct — ^recoTery, — The  provision  of  the  revised  statutes  as  to 
the  form  of  the  verdict  in  ejectment  must  be  considered  as  modified  by  this 
section.    If  the  plaintiffs,  collectively,  are  entitled  to  the  whole  of  the  prop- 
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erty  claimed^  then  a  general  verdict  for  the  recovery  of  the  whole  property 
would  be  sufficient.  If  only  a  moiety  belonged  to  them,  collectively,  a 
general  verdict  for  Buch  moiety  would  be  proper  (  Wood  v.  StanieU^  8  Code 
Bep.  152).  Where  the  plaintiff  proves  title  to  a  smaller  qaantity  of  land  than 
he  has  claimed  in  his  complaint,  he  may  recover  according  to  the  proof,  and 
the  complaint  may  be  amended  accordingly  {Kellogg  v.  Kellogg^  6  Barb.  116 ; 
and  see  2  Barb.  156,  330,  643).  And  where  in  an  action  against  four  defend- 
ants to  recover  the  possession  of  land,  the  complaint  stated  that  one  of  them 
unjustly  claimed  title  to  the  premises,  and  the  others  were  in  possession 
under  him,  and  that  the  defendants  unjustly  withheld  the  possession  from 
the  plaintiff;  the  answer  merely  denied  the  allegation  aa  to  withholding  pos- 
session, and  alleged  that  the  one  defendant  was  the  owner  of  and  entitl  d  to 
the  premises ;  on  the  trial  it  was  proved  by  the  defendants,  subject  to  objec- 
tion, that  they  occupied,  severally,  distinct  parcels  of  the  premises, — ^held.  that 
under  the  pleadings,  the  plaintiff  was  entitled  to  recover  against  all  the  de- 
fendants. If  there  was  an  improper  joinder  of  parties,  the  objection  should 
have  been  raised  by  demurrer  or  answer  {Fosgate  v.  Uerhimer  Manufacturing 
Co,  12  N.  Y.  580). 

a.  Execution. — The  court  will  not,  on  motion  of  the  plaintiff,  order  the 
sheriff  to  execute  a  writ  of  habere  facias  possessionem  in  a  particular  maimer 
{Bwoie  V.  Brahe,  4  Duer,  676 ;  2  Abb.  161).  Stay  of  execution  {The  People \, 
Lee,  7  How.  49). 

b.  Where  the  plaintiff  fails  in  an  action  for  the  recovery  of  real  propertr, 
and  for  damages  for  the  withholding,  he  is  not  liable  on  there  turn  of  an  execu- 
tion unsatisfied,  to  an  execution  against  his  person  for  the  costs  of  the  acdon 
{Merritt  v.  Carpenter,  2  Keyes,  462). 

c.  Receiver. — The  court  will  not,  pending  an  action  of  ejectment,  at  the 
instance  of  the  plaintiff,  appoint  a  .receiver  of  the  rents  of  the  premises  in 
suit  (Thompson  v.  Sherrard,  35  Barb  593;  12  Abb.  426 ;  22  How.  155;  Tk 
People  V.  Mayor  4te.  of  N,  F.  10  Abb.  Ill ;  and  see  Willis  v.  Corliss^  2  Edw. 
Ch.  R.  281 ;  Congden  v.  Lee^  3  id,  304 ;  Pirl^er  v.  Mo(yre,  id,  234 ;  CbtruiT. 
ChabeH,  id,  312).  In  Ireland  v.  Nichols  (37  How.  222),  the  superior  conrt, 
New  York,  made  an  order  for  a  receiver.  The  case  was  somewhat  pcculiii, 
and  it  may  probably  be  regarded  rather  as  an  exception  to  than  a  reciaion  of 
the  rule  that  a  receiver  will  not  be  ordered  in  ejectment. 

d.  Injunction. — Restraining  action  of  ejectment  by  injunction  {Sieman 
V.  Austin^  33  Barb.  9). 

e.  IfVaste. — Restraining  waste  pending  the  action  (The People  y,Dati»M, 
4  Barb.  109). 

/.  Staying  proceedings  till  costs  of  previous  action  paid. 
— An  action  of  ejectment  by  several  heirs  is  not  for  the  same  cause  and  be- 
tween the  same  parties  as  nn  action  by  one  of  the  heirs,  and  the  proceedings 
in  the  action  by  several  cannot  be  stayed  until  the  costs  of  an  unfiucceasTDl 
action  by  one  of  the  heirs  is  paid  \Ten  Broecky,  Reynolds,  13  How.  462: 
ante,  p.  482  h), 

g.  ^ectmcnt  by  purcbaser  on  sale  under  an  execution.— 
To  recover  in  ejectment,  under  a  purchase  at  a  sheriff's  sale  on  a  judgment 
against  the  defendant,  it  is  sufficient  for  the  plaintiff  to  show  the  defendant 
in  possession  at  the  time  of  the  recovery  of  the  judgment  against  him,  and  a 
continued  possession  in  him  from  that  time  to  the  commencement  of  the 
action,  and  that  the  plaintiff  acquired  the  title  of  the  defendant,  under  the 
sheriff's  sale  {Kellogg  y,  Kellogg,  6  Barb.  116;  Dickinson  y.  Smith,  ^^B»s\), 
102;  BigeUm  Y,  Finch,  11  Barb.  498;  Smith  y,  Colnn,  17  Barb.  157).  The 
plaintiff  must  prove  a  judgment,  and  that  a  judgment-roll  has  been  filed 
{Townshend  v.  Wesson,  4  Duer,  342 ;  and  see  11  Barb.  498 ;  25  id.  108 ;  2  N.  Y. 
273). 

h,  Eyectment  on  surroi^at^'s  decree. — ^As  to  ejectment  by  a  pur- 
chaser at  a  sale  under  a  surrogate's  decree,  see  Sibley  v.  Waffle  (16  N.  Y.  180). 

i,  J^ectment  for  dower,  against  wbom  It  will  Ue.—Ejectr 
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ment  to  recoyer  dower  will  lie  against  a  tenant  who  has  an  estate  or  interest 
less  than  a  freehold,  and  before  dower  has  been  assigned.  It  must  be  brought 
against  the  actual  occupant  of  the  land  {EUicott  v.  MoHer^  7  N.  Y.  201).  It  is 
not  necessary  that  she  'demand  her  dower  before  bringing  her  action  {id,) 
Where  she  claims  dower  in  a  block  of  lots,  she  may  mamtain  her  actioa 
against  the  occupant  of  a  single  floor  of  a  house,  erected  upon  one  of  the  lots, 
who  has  hired  such  floor  of  the  owner  for  a  single  year  {id.) 

a.  ]>efense. — To  bar  the  widow  of  her  action  for  dower,  where  rent  has 
been  assigned  with  her  consent  and  accepted  by  her,  it  must  appear  that  the 
rent  will  endure  for  her  life  {EUicott  v.  Jfoner,  7  N.  Y.  201).  And  in  eject- 
ment for  dower  after  admeasurement,  the  defendant  may  controvert  the  title 
of  the  husband,  his  seizin,  the  plaintiff -s  marriage  [and  the  death  of  the  hus- 
band] {Paris  y.  Bdrdy,  4  Bradi.  Sur.  Rep.  15 ;  and  see  Sparrow  y.  Kingman^ 
1 N.  Y.  242 ;  Finn  v.  Sleight,  8  Barb.  401 ;  Poor  y.  Barton,  15  Barb.  486). 

I,  Wter. — In  an  action  for  dower,  an  offer  of  judgment  for  flve  and  a 
half  acres  of  the  land  claimed  without  further  description  is  too  indefinite 
{MarlU  y.  Lew%9,  58  Barb.  482). 

c  Dama^efk — In  an  action  to  recover  dower  and  damages  for  the  rents 
and  profits,  where  the  premises  were  aliened  during  the  lifetime  of  the  hus- 
band, the  damages  can  be  recovered  only  from  the  tmie  dower  was  demanded 
{Marble  v.  Lewis^  86  How.  887). 

d.  Llmlfatlon  In  action  to  recoTer  dourer. — {Brewster  y.  Brevo- 
iter,  82  Barb.  428). 

e  CoHnter-eialm  In  action  for  dourer. — {EUicott  v.  Gibbone^  80 
Barb.  498  ;  Bogardvs  v.  Parker,  7  How.  808). 

/.  Admeasurement  of  dourer — Proceedings  for,  before  sur* 
rogate. — (See  Board  v.  Board,  4  Abb.  295 ;  Parks  v.  Bardy,  4  Bradf.  Sur. 
Bep.  15) ;  notice  to  owner  before  admeasurement  {Stewart  v.  Smithy  1  Eeyes, 
59). 

g.  Complaint  for  admeasurement  of  doirer. — ^A  complaint 
asking  to  have  dower  set  off  and  admeasured,  is  to  be  regarded  as  a  substi- 
tute for  the  former  petition  for  admeasurement,  or  the  former  bill  in  equity ; 
and  is  not  objectionable  on  the  ground  that  the  defendant  was  not  m  the 
actual  possession  of  the  lands,  or  that  six  months  had  not  elapsed  since  the 
death  of  the  husband  {Townsend  v.  Tovmeend,  2  Sand.  711 ;  Stewart  y.  Smithy 
39  Barb.  167)  ;  and  as  to  parties  to  such  action,  see  Van  Name  v.  Van  Name, 
28  How.  247 ;  see  also  Wood  y.  Seely,  82  N.  Y.  105,  An  equitable  action  for 
the  admeasurement  of  dower  is  sustainable,  and  in  such  action  the  court  may 
appoint  a  referee  to  admeasure  dower,  and  assess  damages  for  loss  of  ren1» 
and  profits  {Brown  y.  Br<ywn,  4  Rob.  688 ;  31  How?  481). 

h.  Sale  of  real  estate  to  pay  dower,  see  Laws  1870,  ch.  717. 

t.  Ejectment  for  lands  ceded  to  the  United  States,  see  Bibblfi  v.  Olapp,  81 
How.  420. 
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TITLE     XIV. 

Provisions  relating  to  Existing  Suits. 

Section  456.  Appeal  from  order  at  special  term,  on  a  sommary  applica* 

tion  after  judgment. 

457.  Writ  of  error  abolished,  and  appeal  sabetitnted. 

458.  Execution  on  judgment  docketed  prior  to  July  1, 1848. 

459.  Application  of  this  act  to  actions  pending.    Eztraordinaiy 

terms. 

460.  Appeal  from  certain  final  decrees  allowed. 

461.  Issue  of  fact  in  county  court,  how  tried. 

§  456.  Appeal  from  order  at  a  special  term^  on  summary 
application  after  judgment. 

The  appeal  mentioned  in  section  9  of  the  act  to  facilitate  the 
determination  of  existing  suits  in  the  courts  of  this  State,  may 
also  be  taken  from  an  order  made  at  special  term,  on  a  summaiy 
application  in  an  action  after  judgment,  when  such  order  involves 
the  merits  of  the  application,  or  some  part  thereof. 

Laws  1849,  ch.  489. 

§  4«(7.     Writ  of  error  abolished. 

No  writ  of  error  shall  be  hereafter  issued  in  any  case  what- 
ever. Wherever  a  right  now  exists  to  have  a  review  of  a  judg- 
ment rendered,  or  order  or  decree  made,  before  the  first  day  of 
July,  1848,  such  review  can  only  be  had  upon  an  appeal  taken  in 
the  manner  provided  by  this  act ;  and  all  appeals  heretofore  taken 
from  such  judgments,  orders,  or  decrees,  under  the  provisions  of 
the  code  of  procedure,  which  are  still  pending  in  an  appellate 
court,  and  not  dismissed,  shall  be  valid  and  effectual.  Bat.  this 
section  shall  not  extend  the  right  of  review  to  any  case  or  ques- 
tion to  which  it  does  not  now  extend,  nor  the  time  for  appealing, 
nor  shall  it  apply  to  a  case  where  a  writ  of  error  has  been  already 
issued. 

a.  This  section  authorizes  a  review  only  in  cases  where  the  judgment,  de- 
cree, or  order  appealed  from,  was  entered  before  the  code  was  passed,  and 
where  a  right  of  review  existed  by  the  previous  law  {Dwdop  v.  3d»oardif  S 
Code  Rep.  197). 
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§  458.    Moeeuiion  on  jvdgmervt  docketed  hefore  Jvly^  1848. 

An  execution  may  be  issued  ii^itbout  leave  of  the  court  upon  a 
judgment  docketed  before  the  first  day  of  July,  1848,  or  now  or 
hereafter  to  be  rendered  in  an  action  pending  on  that  day,  at  any 
time  within  five  years  after  the  rendering  of  the  judgment. 

See  sectionB  288,  284. 

§  439*  (Am'd  1861.)  Application  of  this  act  to  actions  pending^ 
Extraordinary  terms. 

The  provisions  of  this  act  apply  to  future  proceedings  in  ac- 
tions or  suits  heretofore  commenced,  and  now  pending,  as  follows : 

1.  K  there  have  been  no  pleading  therein,  to  the  pleadings 
and  all  subsequent  proceedings ; 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any  other  ques- 
tion of  fact  to  be  tried,  to  the  trial  and  all  subsequent  proceed- 
ings; 

3.  After  a  judgment  or  order,  to  the  proceedings  to  enforce, 
vacate,  modify,  or  reverse  it,  including  the  costs  of  an  appeal. 
Whenever  the  judges  of  the  supreme  court  in  any  district  find 
that  the  court,  at  any  term  or  circuit,  has  not  been,  or  will  not  be, 
able  to  dispose  of  all  the  cases  upon  the  calendar,  they  may  re- 
quest  the  governor  to  assign  other  judges,  and,  if  necessary,  ap- 
point extraordinary  terms  and  circuits,  for  the  purpose  of  dis- 
posing of  such  cases.    The  governor  may  thereupon  make  such 

assignment,  and  the  judges  assigned  must  hold  the  courts  accord- 
ingly, 

a.  This  section  applies  to  a  notice  of  trial  (Feynoldi  v.  Datii^  2  Abb.  168 ; 
and  see  Fdlow$  v.  lAnperor,  18  Barb.  92 ;  Fielden  v.  Lahen%^  8  Trans.  App. 
228). 

§  460.  (Am*d  1861, 1852, 1858)  Appeal  from  certain  final  decrees 
allowed. 

An  appeal  may  be  taken  from  any  final  decree  entered  upon 
the  direction  of  a  single  judge,  in  any  suit  in  equity  pending  in 
the  supreme  court,  on  the  first  day  of  July,  1847,  at  any  time  be- 
fore the  first  day  of  November,  1852.  Bnt  this  provision  shsM 
not  apply  to  cases  where  a  rehearing  has  already  been  had  or 
ordered,  or  to  the  case  of  a  decree  entered  before  the  passage  of 
this  act,  and  to  review  which  no  attempt  in  good  faith  has  been 
or  shall  have  been  made  within  thirty  days  after  notice  of  the 
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entry  of  such  decree.  Such  appeal  shall  be  taken  in  the  manner 
provided  in  sections  327  and  348.  In  all  cases  of  appeal  to  the 
court  of  appeals,  in  actions  which  were  originally  commenced  in 
the  late  court  of  chancery  of  this  State,  the  court  of  appeals  shall 
review  the  cause  upon  the  facts  and  the  law,  without  any  state- 
ment or  specification  of  facts  found,  or  any  exception  taken  at  the 
trial  of  any  or  either  of  them.  And  it  shall  be,  and  is  hereby  de- 
clared to  be,  the  duty  of  the  court  of  appeals,  in  any  and  all  such 
cases,  to  review  the  whole  matter  upon  the  evidence  as  well  as  the 
law. 

a.  This  section  is  not  unconstitntional;  it  is  merely  a  proyisioii  extending 
the  time  for  bringing  an  appeal.  It  affects  the  rem^y  only  {Bunk  y.  JT^- 
huryy  4  How.  145  ;  10  N.  Y.  874 ;  and  see  Maaon  y.  JoneB.  1  Code  Rep.  N.  8. 
886). 

&  In  an  equity  suit  commenced  before  the  code  took  efEeci,  the  mode  of 
reviewing  a  decision  of  a  single  judge  is  by  an  appeal,  and  not  by  a  rehear- 
ing (Wmri9tY,  Steven 9on,  7  How.  273). 

e.  An  action  commenced  under  the  judiciary  act,  in  the  supreme  court  in 
equity,  is  not  an  action  ^*  commenced  in  the  late  court  of  chanceiy,''  so  ss  to 
admit  a  review  of  the  evidence  under  this  section  (OrijffUhY,  MsrriU^  19 K. 
Y.  529 ;  see  McLityre  v.  Warren^  3  Keyes,  186). 

§  461.    Issue  of  fact  in  ocmnty  couri^  how  tried. 

An  issue  of  fact  joined  in  a  county  court,  or  court  of  common 
pleas,  before  the  first  day  of  July,  1848,  or  then  pending  in  that 
court  on  appeal,  shall  be  tried  by  a  jury,  unless  the  parties  other- 
wise agree. 
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TITLE    XV. 

Oeneral  Provisions, 

SEcnoK  462.  Definition  of  real  property. 

403.  Definition  of  personal  property. 

464.  Definition  of  property. 

465.  Definition  of  district. 

466.  Definition  of  clerk. 

467.  Rule  of  construction. 

468.  Inconsistent  statutory  provisions  repealed. 

469.  Inconsistent  rules  and  practice  abrogated. 

470.  Judges  to  meet  and  make  general  rules. 

471.  Certain  proceedings  and  statutory  provisions  not  affected  by 

this  act. 

472.  Certain  statutes  repealed* 
478.  Act,  when  to  take  effect. 

§  463.     Definition  of  "  real  property?^ 
The  words  "  real  property,"  as  used  in  this  act,  are  co-exten- 
sive with  lands,  tenements  and  hereditaments. 

§  468.     Definition  of  ^^ personal property.^^ 
The  words  "  personal  property,"  as  used  in  this  act,  include 
money,  goods,  chattels,  things  in  action,  and  evidence  of  debt. 

0.  A  claim  for  service  rendered  is  not  personal  property,  within  the  mean- 
ing of  this  section  ( The  People  v.  Hulbert,  1  Code,  Rep.  N.  8.  75). 

1.  A  right  of  action  for  a  tort  is  not,  but  a  right  of  action  on  contract  to 
recover  damages  the  subject  of  computation  only,  is  property  {Ten  Broeek  v. 
8bo,  2  Abb,  284). 

e.  Growing  hops  held  to  be  chattels  (FranJs  v.  Barrington,  86  Barb.  416). 
d.  Negotiable  paper  is  personal  property  (BaUwrd  v.  Webster^  9  Abb.  404). 
Bee  mJte,  p.  838,/. 

§  464.     Definition  of  ^^ property ^^ 

The  word  "  property,"  as  used  in  this  act,  includes  property 

real  and  personal. 

«.  An  office  is  not  property  (87  N.  Y.  618). 

§  465.     Definition  of  "  district.^^ 
•     The  word  "  district,"  as  nsed  in  this  act,  signifies  judicial  dis- 
trict, except  when  otherwise  specified. 
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§  466.     Definition  of  "  cierk^^ 

The  word  '^  clerk/'  as  used  in  this  actj  signifies  the  clerk  of  the 
court  where  the  action  is  pending,  and  in  the  supreme  conrt,  the 
clerk  of  the  connty  mentioned  in  the  title  of  the  complaint,  or  in 
another  coautj  to  which  the  court  may  have  changed  the  place 
of  trial,  unless  otherwise  specified. 

a.  An  official  statute  certificate,  signed  by  a  deputy  clerk  without  stating 
that  the  clerk  was  absent, — ^held  sufficient  (4  How.  858 ;  Lynch  y.  lAsing^iiiik^ 
«  N.  Y.  422).    See  note  to  f  812. 

§  467*    Rule  of  canstruciian. 

The  rule  of  common  law,  that  statutes  in  derogation  of  that 
law  are  to  be  strictlj  construed,  has  no  application  to  this  act 

§  468.  (Am'd  1S49.)  Statutory  provisions^  inconsideni  wiA 
this  acty  repealed. 

All  statutory  provisions,  inconsistent  with  this  act,  are  re- 
pealed ;  but  this  repeal  shall  not  revive  a  statute  or  law  which 
may  have  been  repealed  or  abolished  by  the  provisions  hereby 
repealed.  And  all  rights  of  action  given  or  secured  by  existing 
laws  may  be  prosecuted  in  the  manner  provided  by  this  act  If 
a  case  shall  arise  in  which  an  action  for  the  enforcement  or  pro- 
tection of  a  right,  or  the  redress  or  prevention  of  a  wrong,  cannot 
be  had  under  this  act,  the  practice  heretofore  in  use  may  be 
adopted  so  far  as  may  be  necessary  to  prevent  a  failure  of  justice. 

§  469.  (Am'd  1849.)  Hules  and  practice^  inconsistent  wM 
this  act,  abrogated.' 

The  present  rules  and  practice  of  the  courts  in  civil  actions, 
inconsistent  with  this  act,  are  abrogated,  but  where  consistent 
with  this  act,  they  shall  continue  in  force,  subject  to  the  power 
of  the  respective  courts  to  relax,  modify,  or  alter  the  same. 

5.  This  section  saves  the  old  rulM  and  practice  of  the  conrt  where  consst- 
ent ;  but  the  pleadings  are  neither  part  of  the  niles  nor  of  the  practice  {Alk» 
V.  Smilie,  1  Abb.  857 ;  13  How.  156.) 

e.  Under  this  provision,  the  former  practice  of  the  court  for  the  correctioii 
of  errors  must  govern  in  the  court  of  appeals,  where  neither  the  rales  of  tbe 
court  of  appeals  nor  the  provisions  of  the  code  are  inconsistent  therewith 
{Bdetinffi  v.  MeKinley^  8  How.  175). 

§  470.  (Am'd  1851, 1852.)  Judges  to  meet  and  moke  geMrd 
rules. 

The  judges  of  the  supreme  court,  of  the  superior  court  of  the 
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city  of  New  York,  and  of  tlie  court  of  common  pleas  for  the  city 
and  connty  of  New  York,  shall  meet  in  general  session  at  the 
capital  in  the  city  of  Albany,  on  the  first  Wednesday  in  August, 
1852,  aud  every  two  years  thereafter ;  and  at  such  sessions  shall 
revise  their  general  rules,  and  make  such  amendments  thereto, 
and  such  further  rules  not  inconsistent  with  this  code,  as  may  be 
necessary  to  carry  it  into  full  eflTect.  The  rules  so  made  shall 
govern  the  supreme  court,  the  superior  court  of  the  city  of  New 
York,  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  county  courts,  so  far  as  the  same  may  be  appli- 
cable. 

See  Laws  1870,  ch.  408,  §  13. 

§  471.  (Am'd  1849, 1862, 1862, 1868.)  This  dot  fiot  to  affect  Cer- 
tain proceedings  and  statutory  provisons.    Mandamus, 

Until  the  legislature  shall  otherwise  provide,  the  second  part 
of  this  act  shall  not  affect  proceedings  upon  Tnandamvs  or  prohi- 
bition ;  nor  appeals  from  surrogates'  courts,  except  that  the  costs 
on  such  appeal  shall  be  regulated  and  allowed  in  the  manner 
provided  in  section  three  hundred  and  eighteen  of  this  act ;  nor 
any  special  statutory  remedy  not  heretofore  obtained  by  action  ; 
nor  any  existing  statutory  provisions  relating  to  actions  not  in- 
consistent with  this  act,  and  in  substance  applicable  to  the  actions 
hereby  provided  ;  nor  any  proceedings  provided  for  by  chapter  five 
of  the  second  part  of  the  revised  statutes,  or  .by  the  sixth  and  eighth 
titles  of  chapter  five  of  the  third  part  of  those  statutes,  or  by  chap- 
ter eight  of  the  same  part,  excluding  the  second  and  twelfth  titles 
thereof,  or  by  the  first  title  of  chapter  nine  of  the  same  part ;  ex- 
cept that  when  in  consequence  of  any  such  proceeding  a  civil  ac- 
tion shall  be  brought,  such  action  shall  be  conducted  in  confor- 
mity to  this  act;  and  except,  also,  that  where  any  particular 
provision  of  the  titles  and  chapters  enumerated  in  this  section 
shall  be  plainly  inconsistent  with  this  act,  such  provision  shall  be 
deemed  repealed. 

In  actions  or  proceedings  by  mandamus^  amendments  of  any 
mistakes  in  the  process,  pleadings  or  proceedings  therein  may 
be  allowed,  and  shall  be  made  in  conformity  to  the  provisions 
of  chapter  six,  title  six  [§§  169, 177],  of  the  second  part  of  the 
code  of  procedure. 

See  Laws  1859,  ch.  174. 
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a.  This  section  has  not  affected  the  measure  of  a  Bheriff  ^s  liability  for  the 
escape  of  a  person  committed  on  a  (».  m.  as  declared  by  2  R  S.  487,  §  66,  [63] 
{Bmunck  y.  Oner,  4  Bosw.  884;  MeCreery  y.  WiUeU^  id.  ^4S ;  Dcufuene  r. 
Orser,  16  Abb.  118). 

h.  The  following  are  the  proyisionB  of  the  reyised  statntes  referred  to  in 
this  section  as  not  affected  by  the  second  part  of  the  code : 

Ch.  F.  Pt,  2,  of  the  Beoieed  StatuUe  (2  R  S.  1). 

Tit.  1.,  Art.  1.  Of  attachment  against  absconding,  concealed,  and  non- 
resident debtors. 

2.    Of  attachments  against  debtors  confined  for  crime. 

8.  Of  yolontary  assignment  made  pm!Bi]ant  to  the  implica- 
tion of  an  insolyent  and  his  creditors. 

4.  Of  proceedings  by  creditors  to  compel  assigmnentB  by 

debtors  imprisoned  on  execution  in  ciyil  causes. 

5.  Of  yolnntary  assignments  by  an  insolyent  for  the  prnpose 

of  exonerating  his  person  from  imprisonment 

6.  Of  yolontary  assignments  by  a  dvbtor  imprisoned  on  exe- 

cntion  in  ciyil  causes  (Laws  1857,  ch.  427). 

7.  General  proyisionB  applicable  to  proceedings  under  the 

seyend  preceding  articles^ 

8.  Of  the  powers,  duties^  and  obligations  of  trustees  as  as- 

rigpees  under  this  title. 

9.  Proyisions  respecting  assignees  under  former  inBolnnt 

laws. 
10.    Proyisions  of  the  ^'  act  to  abolish  imprisonment  for  debt 
and  to  punish  fraudulent  debtors,'^  passed  April  26t]i, 
1881,  other  than  those  which  relate  to  justices*  courtB, 
(6  How.  848). 
Tit.  2.    Of  the  custody  and  disposition  'of  the  estates  of  idiots,  lunatica, 
persons  of  unsound  mind,  and  drunkards. 

Ch.  F.  Pt.  8,  of  the  Eeoiaed  Statutee. 

Tit.  6.    Of  trespass  on  land. 

8.    Proceedings  to  discoyer  the  death  of  persons  upon  whose  liyes  any 
particular  estate  may  depend. 

Ch.  Vin.  Pt.  8,  of  the  Sensed  Statutes. 

Trr.  1.    Of  the  bringing  and  maintaining  suits  by  poor  persons  (14  How. 
16 ;  18  How.  464). 
8.    Of  suits  by  and  against  executors  and  administrators,  and  against 

heirs,  deyisees,  and  legatees  (10  How.  217,  582 ;  Laws  1859,  ch. 
110,261;  10  Barb  247). 

4.  Of  proceedings  by  and  against  corporations  and  public  bodies 

hayinff  certain  corporate  powers,  and  by  and  against  officers  rep- 
resentmg  them  [and  joint  stock  companies]  (11  How,  186-29; 
10  id.  1-487). 

5.  Of  suits  against  sheriffs,  surrogates,  and  other  officers,  on  thdr  offi- 

cial bonds. 

6.  Of  actions  for  penalties  and  forfeitures,  and  proyisions  for  the  col- 

lection and  remission  of  forfeited  recognizances  and  fines  im- 
posed by  courts  (see  5  Abb.  884 ;  8  How.  481). 

7.  Of  proceedings  for  the  admeasurement  of  dower. 

8.  Of  proceedings  for  the  collection  of  demands  against  ships  and 

yessels  [and  mechanic's  liens]  (Laws  1859,  ch.  79 ;  Laws  1862, 

J.  956). 
proceedings  for  the  recoyery  of  rent  and  of  demised  premises. 
10.    Of  summary  proceedings  to  recoyer  the  possession  of  laud  in  cer- 
tain cases  (5  N.  T.  883 ;  Laws  of  1857,  ch.  684). 
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Tit.  11.    Of  distraining  cattle  and  other  chattels  doing  damage,  and  of  dis- 
training in  other  cases. 
18.    Of  proceeding  as  for  contempts,  to  enforce  civil  remedies,  and  to 
protect  the  rights  of  parties  m  ciyil  actions  (1  Duer,  612 ;  2  Sand. 
724). 

14.  Of  arbitrations. 

15.  Of  the  foreclosure  of  mortgages  by  advertisement  (Laws  of  1857, 

ch.  808). 

16.  Of  proceedings  for  draining  of  swamps,  marshes,  and  other  low 

lands. 

17.  General  miscellaneous  provisions  concerning  suits  and  proceed- 

ings in  civil  cases. 

18.  Proceedings  to  change  the  names  of  parties  (Laws  1860,  ch.  80). 

Ch,  rx.  ofPt,  8,  of  the  Setised  Statutes, 
Tit.  1.    Of  the  writs  of  habeas  carpus  and  certiorari  in  certaia  cases. 

a.  The  provisions  of  the  revised  statutes  '^  of  proceedings  by  and  against 
corporations  in  courts  of  law "  (2  R.  S.  Part  III,  Tit.  4,  Art.  1),  remain  in 
force,  '*  though  probably  the  pleadings  and  practice,  except  where  otherwise 
specially  proyided,  should  be  under  the  code  "  (Bank  of  Commerce  v.  Rutland 
k  R,  Go,  10  How.  5). 

I.  This  section  (471)  declared  that  the  code  should  not  apply  to  proceed- 
ings on  forfeited  rocognizances ;  but  by  Laws  of  1855,  ch.  202,  p.  805,  it  is  en- 
acted (§  1)  that  all  the  provisions  of  the  code  are  to  apply  to  all  recognizances 
forfeited  in  any  court  of  general  sessions  or  of  oyer  and  terminer ;  and  (§  2) 
all  laws  or  parts  of  laws  or  provisions  of  statutes  in  any  wise  conflicting  with 
sach  appUcAtion  of  the  provisions  of  the  code  to  said  forfeited  recognizances, 
are  replied. 

e.  This  section  preserves  the  petition  for  admeasurement  of  dower,  but  a 
party  may  either  adopt  the  petition  or  the  summons  and  complaint  {Tomnsend 
Y.Townsend,  2  Sand.  718) ;  and  |§  24  and  25  of  2  R.  S.  617,  are  retained  by 
this  flection  (Murray  v.  Hashins,  4  How.  268 ;  and  see  note  to  §  808) ;  and  2 
R.  8.  259,  §§  74,  75,  are  retained  by  the  code  (McQowan  v.  Morrow,  8  Code 
Rep.  9). 

See  also  ||  108, 109,  449,  and  Supreme  Court  Rule  89. 

§  473.  Certain  pwrts  of  remsed  and  other  statutes  not  re- 
peded. 

KothiDg  in  this  act  contained  shall  be  taken  to  repeal  section  23 
of  article  2  of  title  5  of  chapter  6,  part  third,  of  the  revised  statutes, 
or  to  repeal  an  act  to  extend  the  exemption  of  household  furni- 
ture and  working  tools  from  distress  for  rent  and  sale  under  exe- 
cution, passed  April  11, 1842. 

§  473.     (Am'd  1849.)    This  act^  when  to  take  effect 
This  act  shall  take  effect  on  the  first  day  of  July,  1848,  ex- 
cept that  §§  22,  23,  24,  and  25  shall  take  effect  immediately. 
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RULES     OF     COURTS 


COURT   OF   APPEALS, 

EULE  I.— The  return. 

When  the  appeal  id  from  a  judgment,  the  return  of  the  clerk 
of  the  court  below  shall  consist  of  certified  copies  of  the  notice  of 
appeal,  and  the  judgment-roll.  When  the  appeal  is  from  such  an 
oraer  as  is  mentioned  in  the  eleventh  section  of  the  code  of  pro- 
cedure, the  return  shall  consist  of  certified  copies  of  the  notice  of 
appeal,  the  order  appealed  from,  and  the  papers  on  which  the 
court  below  acted  in  making  the  order. 

a.  No  general  rule  or  order  of  the  court  of  appeals,  or  of  the  supreme 
court  shall  be  of  any  force  or  effect  until  it  shall  have  been  published  in  the 
newroapers  at  Albany  in  which  legal  notices  are  by  law  required  to  be  pub- 
lished, once  in  each  week  for  three  successiye  weeks  [Laws  of  1847,  cap.  470, 
p.  689,  S  4]. 

EULE  11. — AppeUa/nt  to  jUe  retvm  ;  effect  of  his  omission. 

The  appellant  shall  cause  the  proper  return  to  be  made  and 
filed  with  the  clerk  of  this  court,  within  twenty  days  after  the  ap- 

Eeal  shall  be  perfected.  If  he  fail  to  do  so,  the  respondent  may, 
y  notice  in  writing,  require  such  return  to  be  filed  within  ten 
days  after  serrice  or  the  notice ;  and  if  the  return  be  not  filed  in 
pursuance  of  such  notice,  the  appellant  shall  be  deemed  to  have 
waived  the  appeal ;  and  on  an  afflidavit  proving  that  the  appeal 
was  perfecten,  and  the  service  of  such  notice,  and  a  certificate  of 
the  clerk  that  no  return  has  been  filed,  the  respondent  may  enter 
an  order  with  the  clerk  dismissing  the  appeal  for  want  of  prose- 
cution, with  costs ;  and  the  court  below  may  thereupon  proceed 
as  though  there  had  been  no  appeal. 

See  wU  to  sections  328,  839  of  Code. 

h.  An  affidavit  of  the  respondent  is  sufficient  to  prove  when  the  appeal  was 
perfected.    Unless  the  respondent  can  show  some  delay  or  inconvenience  in 
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not  maldng  the  return  in  pursaance  of  this  mle,  or  not  serving  the  copieB  of 
the  case  as  required  by  Ri^e  YH.,  the  defaults  taken  under  those  rales  should 
be  relieved  against  upon  terms,  in  all  cases  where  it  appears  that  the  appeal 
is  brought  in  good  faith  ( Waterman  y.  Whitney,  7  How.  407).  Where  the 
respondent  has  omitted  to  avail  himself  of  the  neglect  of  the  appellant  in 
procuring  the  return  of  the  clerk  within  twenty  days  after  the  appeal  mis 
perfected^  until  after  the  return  has  been  made,  and  has  after  the  filing  of  the 
return  noticed  the  cause  for  argument,  the  objection  that  the  return  was  not 
made  in  time  is  waived.  An  objection  that  the  return  does  not  contain  a  copy 
of  the  notice  of  appeal,  and  also  that  the  printed  copies  of  the  case  serred 
do  not  contain  a  copy  of  the  notice  of  appeal  or  a  copy  of  the  certificate  of 
the  clerk  of  the  court  below,  that  the  papers  returned  by  him  are  ooirect 
copies  of  the  judgment-roll,  &a,  are  omissions  which  the  court  will,  on  mo- 
tion, allow  the  appellant  to  supply  without  dismissing  the  appeal  {Beeeher  ?. 
Conradt,  11  How.  181). 

a.  Where  the  appellant  Is  required  under  this  rule  to  cause  the  proper  re- 
turn to  be  filed,  he  must  see  to  it  at  his  peril  that  the  return  is  actually  filed 
in  due  time,  or  procure  an  extension  of  the  time.  An  appeal  r^ularly  dis- 
missed for  want  of  a  return  wiU  not  be  reinstated  without  the  appellant 
establishes  a  clear  case  of  diligence  on  his  part,  and  shows  that  the  inexcu- 
sable default  of  the  clerk  or  an  unavoidable  accident  has  prevented  the  filing 
of  the  return  or  the  extension  of  the  time  to  file  it  {Spoor  v.  JP^nan,  16  N.  Y. 
620). 

0,  Jurisdiction  of  court  below  aft»r  return  made  to  the  court  of  appeals 
(see  17  How.  289). 

c  Application  to  amend  the  return  must  be  made  to  the  court  below, 
sembie  (see  Suyiton  y.  Brdffen,  1  Barb.  428). 

d.  Appeal  dismissed  for  defect  in  return  (Fergtuon  v.  Ferguwi,  7  How. 
217). 

e.  Argument  of  appeal  suspended  to  have'  case  resettled  according  to  the 
facts  (LimngBton  v.  Miller,  7  How.  219). 

/.  An  affidavit  to  ground  a  motion  to  dismiss  an  appeal  because  the  mi 
in  the  supreme  court  is  a  continuation  of  one  commenced  before  a  justice, 
must  show  the  fact  in  terms,  that  the  justice  was  ousted  of  jurisdiction  br 
giving  the  undertaking  required  by  section  56  of  the  code  {LalUette  v.  F^x 
Keuren,  7  How.  409). 

g.  The  court  has  jurisdiction  to  dismiss  an  appeal,  although  no  return  has 
been  filed  {AdafM  v.  Fox,  27  N.  Y.  640). 


EULE  III. — Further  retwm  may  he  ordered. 

If  the  return  made  by  the  clerk  of  the  court  below  shall  be 
defective,  either  party  may,  on  an  affidavit  specifyinff  the  defect, 
apply  to  one  of  the  judges  of  this  court  for  an  order  that  the 
clerk  make  a  further  return  without  delay. 

See  note  to  section  828  of  Code. 

« 

EULE  IV. — Attorneys  and  guardians  Mow  to  continue  U 
act. 

The  attorneys  and  guardians,  ad  lUem^  of  the  respectire 
parties  in  the  court  below  shall  be  deemed  the  attorneys  and 
guardians  of  the  same  parties  respectively  in  this  court,  until 
others  shall  be  retained  or  appointed,  and  notice  thereof  shall  be 
served  to  the  adverse  party. 
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a.  Atlomey  on  appeal. — An  appeal  may  be  prosecuted  by  a  new 
attorney  withont  an  order  for  substitution  (Pratt  v.  Allm,  19  How.  456 ;  Mc- 
Lofen  T.  Gharrier,  5  Paige,  530). 

EULE  V. — AppeUant  to  make  a  case;  its  form. 

In  all  calendar  caases  a  case  shall  be  made  by  the  appellant^ 
which  shall  consist  of  a  copy  of  the  return  of  the  clerk,  and  the 
reasons  of  the  court  below  mr  its  judgment,  or  an  affidavit  that 
the  same  cannot  be  procured.  If  the  case  is  voluminous,  an  index 
to  the  pleading,  exhibits,  depositions,  and  other  principal  mat- 
ters, shall  be  added. 

Every  opinion  in  the  cause,  at  special  term  as  well  as  at 
general  term,  relating  to  the  questions  involved  in  the  appeal,  is 
included  by  the  foregoing  provision. 

EULE  VI. — Cases  and  points  to  he  printed;  mode  of 
prinUng. 

All  cases  and  points,  and  all  other  papers  furnished  to  the 
court  in  calendar  causes,  shall  be  printed  on  white  writing  paper, 
with  a  margin  on  the  outer  edge  of  the  leaf  not  less  that  one  and 
a  half  inch  wide.  The  printed  page,  exclusive  of  any  marginal 
note  or  reference,  shall  be  seven  inches  long  and  three  and  a  half 
inches  wide.  The  folio,  numbering  from  the  commencement  to 
the  end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the 
page.  Bmall  pica,  solid,  is  the  smallest  letter  and  most  compact 
mode  of  composition  which  is  allowed.  No  charge  for  printing 
the  papers  mentioned  in  this  rule  shall  be  allowed  as  a  disburse- 
ment in  a  cause,  unless  the  requirements  of  the  preceding  sen- 
tence shall  be  shown  by  affidavit  to  have  been  complied  with,  in 
all  papers  printed  after  August  1,  1857. 

This  rule  is  printed  in  small  pica,  solid. 

EULE  VII. — AppdUmt  to  serve  copies  of  case  ;  effect  of  his 
defauU. 

Within  forty  days  after  the  appeal  is  perfected,  the  appellant 
shall  serve  three  printed  copies  of  the  case  on  the  attorney  of  the 
adverse  party,  if  he  fail  to  do  so,  the  respondent  may,  by  notice 
in  writing,  require  the  service  of  such  copies  with  ten  days  after 
the  service  of  the  notice,  and  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice,  the  appellant  shall  be  deemed  to  have  waived 
the  appeal ;  and  on  an  affidavit  proving  the  default,  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

h.  After  a  remittitur  has  been  regularly  filed  and  an  order  entered  to  carry 
into  effect  the  judgment  of  the  appellate  court,  the  order  will  not  be  vacated 
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by  the  court  below,  and  the  remittitur  taken  from  the  files,  without  some 
suggestion  from  the  appellate  court  itself,  that  the  remittitur  does  not  confom 
to  its  judgment,  or  has  been  irregularly  issued  {Selden  y.  VermUyea^  8  Suid. 
683 ;  6  How.  41 ;  Bogarda*  y.  Eaaendale  Manufacturing  Go.  1  Duer,  502). 

a.  Where  an  appeal  to  the  court  of  appeals  is  dismissed  for  want  of  pros- 
ecution and  remitted  to  the  court  below  (the  superior  court),  to  be  there 
proceeded  with,  the  proper  course  appears  to  be  that  the  judgment  of  iht 
court  of  appeals  be  directed  to  be  made  the  judgment  of  the  court  below, 
and  that  the  costs  of  the  appeal  be  adjusted  by  the  clerk,  and  by  him  entered 
in  the  judgment  (  Union  Inita  Rubber  Co,  y.  Bdxock^  1  Abb.  267 ;  4  Duer,  6d0). 
Bee  Form  of  judgment  {id.) 

h  Where  the  case  seryed  is  imperfect,  the  remedy  is  by  motion  on  notice, 
to  haye  it  corrected.  The  respondent  cannot  enter  an  prder  Higmiggjiig  the 
appeal,  except  where  no  case  is  seryed  (Bowers  y.  TaUmadgCy  20  How.  516; 
28  N.  Y.  166). 

See  note  to  Rule  n.,  and  see  in  note  to  $  888,  ante. 

EULB  YUl.—E^pealed.    See  Rule  XXIX. 

BIJLE  IX. — Copies  of  cases  for  jtidgeSy  and  ix^ies  of  points 
for  the  cowrt  and  adverse  party. 

At  the  commencement  of  the  argument  the  appellant  shall 
furnish  a  printed  copy  of  the  case  to  each  of  the  judges,  and  shall 
deliver  eight  other  copies  to  the  clerk.  Each  party  shall,  at  the 
same  time,  furnish  to  each  of  the  judges  a  printea  copy  of  the 
points  on  which  he  intends  to  rely,  with  a  reference  to  the  author- 
ity which  he  intends  to  cite;  ana  shall  deliver  eight  other  copies 
to  the  clerk,  and  three  copies  to  the  counsel  of  the  adverse  pi^. 

In  all  appeals  of  this  court,  heard  as  motions  under  subdivis- 
ion four  (4)  of  section  eleven  (11)  of  the  code  of  procedure,  as 
amended  in  1867,  the  appellant  shall  furnish  the  court  with  the 
number  of  printed  copies  required  by  this  rule,  in  calendar  causes, 
of  all  papers  used  in  the  court  below  upon  which  the  order 
appealed  from  was  founded ;  and  each  party  is  also  required  to 
furnish  the  court  with  printed  points,  as  in  calendar  causes. 

The  cases,  points,  and  calendars  delivered  to  the  clerk  shall  be 
disposed  of  as  follows :  one  copy  of  each  shall  be  kept  by  the 
clerk  with  the  records  of  the  court,  one  copy  shall  be  deposited  in 
the  State  library,  one  copy  shall  be  deposited  in  each  oranch  of 
the  library  of  the  court  of  appeals,  one  copy  shall  be  deposited  in 
the  library  of  the  New  York  Law  Institute,  and  one  copy  shall 
be  delivered  to  the  reporter. 

e.  The  heads  of  an  argument,  together  with  the  authorities  cited,  but  not 
the  ai^ument  at  length,  are  embraced  under  the  term  *^  points '^  (^royr. 
SdieneS^  8  How.  281).  Will  the  court  take  notice  of  any  matter  not  raiiBed 
by  the  points  subnutted  ?  {Dolhway  v.  TurriU^  26  Wend.  898  and  408 ;  see 
Pratt  y.  Strong,  8  Keyes,  64). 

d.  In  motions  under  subd.  4,  of  §  11  of  the  code,  motion  costs  ($10)^ 
only  are  allowed  {Borit  y.  Lety^  Co't  of  Appeals). 

6,  Appeals  arisiuff  under  subd.  4  of  §  11  of  the  code,  will  be  placed  on 
the  calenaar  in  the  fourth  preferred  class.    The  court  will  not  hear  such 
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cases  unless  they  are  upon  the  calendar,  and  notice  of  intention  to  bring 
them  on  as  motions  is  given  in  the  notice  of  argument. 

EULB  X. — Statement  of  facts  on  the  points.  Discussion 
on  qusstions  of  fact. 

In  all  cases  each  party  shall  briefly  state  upon  his  printed 
points  the  leading  facts  which  he  deems  established,  with  a  refer- 
ence to  the  folios  where  the  evidence  of  such  facts  may  be  found. 
And  the  court  will  not  hear  an  extended  discussion  upon  any 
mere  question  of  fact. 

BULE  XI. — Judgment  of  affirmance  or  reversal  iy  defa/ult 

The  party  who  has  noticed  and  placed  the  cause  on  the  calen- 
dar for  argument,  may  take  judgment  of  aflirmance  or  reversal, 
as  the  case  may  be,  if  the  other  party  shall  neglect  to  appear  and 
argue  the  cause,  or  shall  neglect  to  furnish  and  deliver  cases  of 
points,  as  required  by  the  ninth  and  tenth  rules.    (See  Eule  XXY.) 

BULE  XII. — Only  one  counsel  to  he  heard  on  each  side^  un- 
less by  order. 

In  the  argument  of  calendar  causes  and  motions,  only  one 
counsel  will  be  heard  on  each  side,  unless  the  court  shall  other- 
wise direct. 

BULE  XIII. — Criminal  eases  preferred  on  calendar. 

Crimiual  cases  shall  have  a  preference,  and  may  be  moved,  on 
behalf  of  the  people,  out  of  their  order  on  the  calendar. 

a.  Laws  1858,  ch.  37,  direct  that  a  preference  be  given  to  dvil  actions  or 
proceedings  in  which  the  people  of  this  State  are  a  pfuty  (see  Barron  y.  The 
JPeopUy  1  Barb.  186). 

h.  Actions  in  which  executors  or  administrators  are  sole  plaintiffs  or  sole 
defendants,  and  appeals  which  prevent  the  issuing  of  letters  testamentary  or 
of  g^eneral  administration,  have  a  preference  over  all  actions  except  criminal 
cases,  and  may  be  moved  ont  of  their  order  on  the  calendar  '(Laws  1860,  ch. 
167). 

€.  "  Actions  in  which  executors  or  administrators  are  sole  plaintiffs  or  sole 
defeidants,  and  in  which  the  appeal  prevents  the  issuing  of  letters  testament- 
ary or  of  general  administration,  shall  have  preference  in  the  court  of  appeals 
and  in  the  supreme  court,  at  the  general  term  thereof,  over  all  actions,  except 
in  criminal  cases  in  which  the  people  are  a  party,  and  may  on  notice  be  moved 
out  of  their  order  on  the  calendar  (Laws  1865,  ch.  218,  §  1).  Construction  of 
this  law,  see  82  N.  T.  604. 

d.  Appeals  in  actions  on  evidence  of  debt  against  a  corporation  have  a  pref- 
erence (Brainerd  v.  K  T.  d  Harlem  B.  B,  Co.  23  How.  491 ;  see  R.  S.  tit.  4, 
ch.  8,  §  9,  pt.  8). 

BULE  XrV.— Submitting  case  on  printed  a/rguments. 

Causes  which  have  not  been  exchanged,  may  be  submitted  at 
any  time  in  term  on  printed  arguments.  Exchanged  causes  can- 
not be  submitted  until  reached  upon  the  calendar. 


688  RULES.  [XV.-XTOL 

EULB  XV.— Motions. 

Motions  will  be  heard  on  the  morning  of  the  first  day,  and  on 
the  morning  of  each  following  Tuesday  and  Friday  during  the 
term,  before  taking  up  the  calendar. 

Where  notice  has  been  given  of  a  motion ,  if  no  one  shall  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day,  to  a  rule  denying 
the  motion,  with  costs. 

a.  A  motion  to  interfere  with  the  calendar  will  not  be  granted  of  coone 
{Crane  v.  BowUy,  4  How.  79). 

EULE  XYI.—BemUUtur. 

The  remittitur  shall  contain  a  copy  of  the  judgment  of  this 
court,  and  the  return  made  by  the  clerx  below,  and  shall  be  sealed 
with  the  seal,  and  signed  by  the  clerk  of  this  court. 

EULB  XVn. — On  affimumce  or  reversal  hy  defa/uU,  rmi- 
tiiur  to  he  stayed. 

When  a  decree  or  order  shall  be  affirmed  or  reversed  by  the 
default  of  either  party,  the  remittitur  shall  not  be  sent  to  the  conrt 
below,  unless  this  court  shall  otherwise  direct,  until  ten  days  after 
notice  of  the  affirmance  or  reversal  shall  have  been  served  on  the 
attorney  of  the  party  in  default.  Service  of  the  notice  shall  be 
proved  to  the  clerk  by  affidavit,  or  by  the  written  admission  of  the 
attorney  on  whom  it  was  served. 

K  UBual  terms  of  opening  default  {Cofiant  v.  Vedder,  4  How.  141). 

c.  The  17th  role  of  the  court  of  appeals  was  intended  to  protect  the  party 
against  snrprise,  and  to  give  him  ample  time  to  make  his  application  for  r^eC, 
or  to  obtain  an  order  staying  proceedings,  to  enable  him  to  do  so ;  and  if  t 
party  rejects  the  opportunity  to  avail  himself  of  the  benefit  of  the  time  thus 
given,  and  permits  the  remittitur  to  be  sent  to  the  conrt  below,  the  appellate 
court  has  lost  all  power  over  the  cause  (LaUan  y.  WaUaoe,  9  How.  834).  Tbos 
where  a  default  was  taken  8th  April,  notice  thereof  served  10th  April,  and  the 
remittitur  filed  12th  May, — ^held  that  a  motion  made  afterwards  to  open  the 
default  was  too  late  (ib.) 


EULB  XVIII. — Enlarging  time.    Revoking  orders. 

The  time  prescribed  by  these  rules  for  doing  any  act  may  be 
enlarged  by  the  court,  or  by  either  of  the  judges  thereof;  and 
either  of  the  judges  may  make  orders  to  stay  proceedings,  which, 
when  served  with  papers  and  notice  of  motion,  shall  stay  the  pro- 
ceedings according  to  the  terms  of  the  order.  Any  order  may  1>^ 
revoked  or  modified  by  the  jud^e  who  made  it,  or,  in  case  of  his 
absence  or  inability  to  act,  by  either  of  the  other  judges. 
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EULE  XIX. — BtdeSy  when  to  take  effect. 

These  rules  shall  take  effect  on  the  first  day  of  July  next ;  from 
which  time  all  former  rules  are  abrogated,  except  so  far  as  it  may 
be  necessary  to  follow  them  upon  appeals  and  writs  of  error  which 
shall  then  be  pending. 

EULE  XX.— CoBo/ calendar. 

Fifteen  causes  only  will  be  called  on  any  day,  but  after  such 
call,  causes  ready  on  both  sides  will  be  heard  in  their  order.  Any 
cause  wliich  is  regularly  called  and  passed  without  postponement 
by  the  court,  for  good  cause  shown,  at  the  time  of  the  call,  will  be 
placed  on  all  subsequent  calendars  as  if  the  return  had  been  filed 
on  the  day  when  it  was  so  passed. 

Causes  npon  the  calendar  may  be  exchamged  one  for  another 
of  coarse,  on  filing  with  the  clerk  in  court  a  note  of  the  proposed 
exchange  with  the  number  of  the  causes,  signed  by  the  respective 
attorneys  or  counsel.  Upon  all  subsequent  calendars  each  of  the 
said  causes  will  take  the  place  due  to  the  date  of  the  filing  of  the 
return  in  the  other. 

Any  cause,  except  the  first  fifteen  upon  the  calendar,  may  be 
struck  therefrom  before  it  is  reached  of  course  and  without  prej- 
udice, by  the  clerk  in  court,  on  consent  of  the  parties  who  placed 
the  same  upon  the  calendar,  at  any  time  during  the  first  week  of 
the  term. 

EULE  XXI. — Duty  of  derk  as  to  exchanged  causes  and  caJr 
endar. 

The  clerk  must  keep  a  memorandum  of  such  exchanged  and 
passed  causes,  and  place  them  upon  all  subsequent  calendars,  in 
accordance  with  the  foregoing  provisions. 

Rules  VI.,  X.,  XX.,  and  XlL,  with  a  notice  that  "16  copies 
of  cases  and  points  are  required,"  must  be  printed  on  the  first  leaf 
of  the  calendar. 

EULE  XXII. — Ua^ih  counsel  Umited  to  two  hours. 

In  the  argument  of  a  cause,  not  more  than  two  hours  shall  be 
occupied  by  each  counsel,  except  by  the  express  permission  of 
the  court. 

EULE  XKIIL— Preferred  causes. 

According  to  existing  laws,  causes  which  are  preferred  take 
their  preference  in  the  following  order : 

1.  Criminal  actions. 

2.  Oases  of  probate,  in  which  the  appeal  prevents  the  issuing 
of  letters  testamentary  or  of  general  administration. 

3.  Appeals  in  which  the  sole  plaintiffs  or  defendants  are  ex- 
ecutors or  administrators. 
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4.  All  other  preferred  cases. 

Any  party  claiming  a  preference  must  so  state  in  his  notice  of 
argument  to  the  opposite  party,  and  to  the  clerk,  and  he  most 
also  state  the  ground  of  such  preference,  so  as  to  show  to  which 
of  the  above  classes  the  case  belongs.  In  making  up  the  calendar, 
the  clerk  will  place  the  preferred  causes  at  the  head,  in  the  order 
above  prescribed.  A  preferred  cause  being  once  passed  withont 
reservation,  will  take  its  place  in  subsequent  calendars  without 
preference. 

See  Rule  XIIL 

BULE  XXIV. — Calendar  to  contintie  one  year.  Caum  U> 
he  noticed  far  January  term. 

The  printed  calendar  for  the  present  January  term,  and  for 
each  succeeding  January  term,  shall  stand  as  the  calendar  for 
the  entire  year.  Causes  noticed  and  placed  upon  the  calendar 
for  the  January  term  of  any  year,  shall  be  considered  as  noticed 
for  all  the  subsequent  terms.  Additional  causes  may  be  noticed 
for  the  March  term,  1862,  which  shall  be  printed  with  their  ap- 

Jropriate  numbers,  and  annexed  to  the  calendar.  After  the 
anuary  term  in  each  year  hereafler,  no  causes,  except  such 
as  are  by  law  entitled  to  a  preference,  will  be  permitted  to  be 
placed  upon  the  calendar  without  the  direction  of  the  court. 

EULE  XXV.— iV^o  defaults  allowed. 

Judgment  by  default  will  not  be  allowed,  nor  will  causes  be 
reserved,  or  set  down  for  hearing  upon  a  particular  day,  except 
in  extraordinary  cases.  When  a  cause  is  called  in  its  order  upon 
the  calendar,  it  must  be  either  argued,  submitted,  or  passed.  If 
either  party  appear  alone,  he  may,  at  his  option,  be  heard  orally, 
or  submit  the  case  upon  his  printed  brief.  If  the  appellant  onlj 
appears,  he  shall  furnish  the  court  with  the  usual  number  of 
printed  copies  of  the  case,  and  of  his  points ;  if  the  respondent,  he 
shall  hand  to  the  court  the  copies  of  the  case  served  upon  hiiQ) 
and  fourteen  printed  copies  of  his  points.  The  party  thus  ap- 
pearing and  arguing,  or  submitting  his  case,  shall  hand  to  the 
clerk  a  printed  copy  of  his  brief,  to  be  delivered  whenever  called 
for,  to  the  opposite  party,  who  may,  at  any  time  within  twenty 
days  after  the  hearing,  furnish  each  member  of  the  court,  and 
serve  upon  the  opposite  party,  a  printed  answer  to  such  brief, 
which  may  be  replied  to  in  like  manner  at  any  time  within  fifteen 
days  after  such  service. 

a.  Appellant  fistiling  to  appear,  or  to  submit  points,  the  judgment  is 
affirmed  of  course  {Kelly  v.  McCarmick^  28  N.  Y.  818;  Smith  v.  Jforfw,! 
Trans.  App.  25 ;  3  Keyes,  378).  The  25th  role  was  not  intended  to  impose 
upon  the  court  the  duty  of  acting  as  counsel  tor  either  party  (see  Maker  t- 
dartncmy  5  Trans.  App.  25).    The  court  will  not  postpone  the  aigument  <m 
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icooont  of  the  inability  of  a  party  to  attend  (BarUc  of  Salina  y.  Alvord^  82  N. 
T.  684). 

EFLB  XXVL—CaUofcdUndar. 

The  call  of  the  calendar  at  the  second,  and  each  subsequent 
term  in  the  year,  will  commence  at  the  point  where  it  terminated 
at  the  previous  term,  except  that  causes  placed  upon  the  calendar 
«t  the  next  March  term,  if  entitled  by  their  date  or  otherwise,  to 
priority  over  the  causes  remaining  upon  the  calendar,  will  be  first 
called.  Causes  which  are  passed,  and  which,  of  consequence,  go 
to  the  foot  of  the  calendar,  will  resume  their  original  places  upon 

the  calendar  for  the  ensuing  year. 

• 

BULB  XXVII. — Proof  of  service  of  notice  of  argument  to 
iefki  with  the  derk. 

In  all  cases  where  the  notice  of  argument  is  filed  with  the 
clerk  of  this  court,  there  shall  be  filed  with  the  same  due  proof 
or  admission  of  the  service  of  notice  of  argument  upon  the 
adverse  party.  And  the  clerk  is  directed  not  to  enter  on  the  cal- 
endar any  cause  in  which  proof  of  the  service  of  said  notice  is 
not  filed  with  him. 

RULE  XXVIII. — CcLses  ordered  to  he  re-argued. 

All  causes  in  which  a  re-argument  is  ordered,  may,  at  the 
election  of  either  party^  be  placed  on  the  calendar  at  the  next 
term  after  such  re-argument  is  ordered,  or  the  following  term — 
the  same  to  take  its  original  place  on  the  calendar. 

BULB  XXIX.— Notice  of  argument. 

Either  party  may  bring  on  the  argument,  on  a  notice  to  be 
served  on  the  opposite  party,  a  copy  of  which  notice,  specifying 
the  judicial  district  in  which  the  cause  originated,  shall  be  filed 
with  the  clerk  of  this  court  on  or  before  the  fifteenth  day  of 
December  in  each  year,  which  notice,  except  in  criminal  cases, 
shall  be  for  the  first  day  of  the  term,  and  the  eighth  rule  is  here- 
by repealed. 

Calendar  Practice. 

E%tdblUhed  Jcmuary^  1854;  a«  amended  March,  1859. 

a.  No  reservation  will  be  made  of  any  of  the  first  ten  causes  unless  on 
accoimt  of  sickness,  or  an  engagement  elsewhere  in  the  actual  trial,  or  argu- 
ment of  another  cause,  commenced  before  the  term  of  this  court ;  or  other  m- 
evitable  necessity,  to  be  shown  by  affidavit.  Other  causes  may  be  reserved, 
iipon  reasonable  cause  being  shown ;  but  if  such  reservation  is  not  made  before 
the  day  on  which  the  cause  is  liable  to  be  called,  stronger  grounds  will  be 
required  than  when  the  application  is  made  at  an  earlier  period. 

h.  Causes  reserved  may  be  reserved  either  generally  for  the  fourth  week  of 
term,  or  for  an  earlier  day  certain,  at  the  election  of  counsel. 
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a.  Those  causes  reserved  for  a  day  certain,  will  not  be  taken  up  until  the 
ten  causes  in  order  for  that  day  have  been  called. 

b.  In  the  fourth  week,  reserved  causes  will  be  first  in  order,  and  will  be 
called  before  the  calendar  is  taken  up. 

e.  Reserved  causes,  when  in  order  to  be  called,  have  priority  among  each 
other  according  to  their  calendar  number. 

d.  Default  may  be  taken  in  them,  and  they  will,  if  passed,  go  down  upon 
future  calendars  as  if  passed  in  the  regular  caU. 

e.  The  call  in  the  lourth  week  will  include  all  reserved  causes  which  have 
not  been  previously  called ;  but  no  reserved  cause,  whether  reserved  genenUj 
or  for  a  particular  day,  will  be  called  before  its  number  is  r^uched  on  the 
regular  call  of  the  calendar. 

Miscellaneous  Practice. 

At  the  Terms  of  the  Caurty  not  included  in  the  Rules  (7  How.  240). 

All  the  terms  are  held  at  the  capitol,  m  the  city  of  Albany.  J'Vur  aiga- 
ment  terms  in  a  year. 

The  court  opens  at  ten  o'clock,  A.  M.,  on  the  first  Tuesday  of  /a»iMrjr, 
fourth  Tuesday  of  March,  third  Tuesday  of  June,  and  the  last  Tuesday  of 
September. 

A  term  for  consultation  and  decisions,  to  finish  up  the  year's  businesB^ia 
held  in  the  latter  part  of  December  in  each  year. 

The  ehirfjvdge  has  control  of  the  calendar.  All  propositions  in  refiereDce 
to  the  arrangement  or  disposition  of  causes  should  be  addressed  to  him.  (The 
other  members  of  the  court  are  usually  consulted.) 

Causes  struck  off  under  the  rule  are  not  included  in  the  J^teen  called  each 
day  under  the  rule. 

The  clerk  publishes,  in  the  newspapers  at  Albany,  all  the  proceedings  ot 
the  court  each  day,  during  the  term. 

A  cause,  when  ready  on  both  sides,  may  be  submitted  upon  printed  aign- 
ments  and  points,  an  amy  day  during  the  term. 

When  causes  are  decided  at  the  close  of  each  term,  the  opinions  are  dellT- 
ered  to  the  reporter — ^not  to  the  derk.  In  cases  of  motions,  the  opinions  are 
usually  left  with  the  clerk  among  the  motion  papers. 

Tuesdays  and  BHdays  of  each  week  are  motion  days. 

The  court  usually  adjourns,  for  the  term,  on  Friday  of  ihe  fourth  week. 
Causes,  argued  or  submitted,  are  usually  decided  <U  the  dose  of  the  next  wc- 
eeeding  term. 

Where  it  appears  by  affidavit,  on  moving  the  cause,  that  the  sdt  Iwa 
abated  by  the  death  of  respondent,  the  cause  should  stand  over  till  the  next 
term,  without  prejudice,  and  with  leave  to  move  to  substitute  the  parties  in 
interest  (Shaler  Quarry  Co.  v.  Brewster,  32  N.  Y.  472). 


1,  2.]  SUPREME  COURT.  693 


SUPREME   COURT   RULES. 

ADOPTED  AUGUST  4,  1858. 


Obdebed,  that  the  following  RuLes  shall  commence  and  take  effect 
on  the  first  day  of  October  next : 

ETJLE  1. — Examination  of  ca/ndidates  for  admission. 

Applicants  for  admission  to  practice  as  attorneys  an(]  counsel- 
lors, of  this  court,  who  are  entitled  to  examination,  shall  be  ex- 
amined in  open  court ;  the  examination  shall  be  had  at  general 
term,  and  shall  commence  on  the  first  Wednesday  of  the  second 
and  fbarth  general  terms,  which  shall  be  held  in  the  several  judi- 
cial districts  in  each  year,  and  at  no  other  time  or  place,  and  no 
private  examination  shall  be  permitted. 

a.  Judges  of  the  court  of  appeals,  justices  of  the  supreme  court,  juds^es 
of  courts  of  record  in  the  cities  of  New  York,  Brooklyn  or  Buffalo  (Am^d^ts 
to  Const.  1868,  §  21),  justices  of  the  marine  court  (Laws  1870,  ch.  682),  and 
clerks  of  court  and  their  deputies  prohibited  from  practicing  as  attorneys 
(Laws  of  1857,  vol  2,  p.  199). 

RULE  2. — Proof  of  citizenship,  dkc.  Applicants  from  other 
States.     To  sign  roll,  c&c,  on  admission. 

To  entitle  an  applicant  to  an  examination,  he  must  prove  to 
the  court — 

1.  That  he  is  a  citizen  of  the  United  States,  and  that  he  is 
twenty-one  years  of  age,  and  a  resident  of  the  district  in  which 
he  applies,  which  proof  may  be  made  by  his  own  affidavit  of  the 
fact. 

2  The  evidence  of  good  moral  character  shall  be  the  certifi- 
cate of  a  reputable  counsellor  of  this  court,  or  of  some  other  rep- 
utable person  known  to  the  court;  but  such  certificate  shall  not 
be  deemed  conclusive  evidence,  and  the  court  must  be  satisfied, 
on  the  point,  after  a  full  examination  and  inquiry. 


»  h.  See  cmte,  p,  683,  d,  and  Code,  §  470,  and  Laws  1870,  ch.  408,  §  18. 

c.  The  court  always  deviates  from  its  general  rules  whenever  necessary 
(Clark  V.  Brooks^  26  How.  285  ;  see  BatterghaU  v.  Dams,  23  How.  884). 

d.  These  rules  apply  to  Marine  and  District  Courts  (Laws  1862,  p.  971,  §  3.) 

e.  The  supreme  court  in  the  several  judicial  districts  has  no  power  to 
create  general  rules ;  that  power,  by  section  470  of  the  code,  is  expressly  given 
to  a  convocation  of  the  judges  {In  the  Matter  of  the  Bowery^  19  Barb.  591). 
But  courts  of  record,  except  in  the  city  of  New  York  may,  at  general  term, 
make  orders  for  printiug  calendars  (Laws  1862,  ch.  86). 
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3.  Such  applicant  mnst  suBtain  a  Batisfactory  examination  upon 
the  law  of  real  and  personal  property,  contracts,  partnership,  n^ 
tiable  paper,  principal  and  agent,  principal  and  surety,  inearanceY 
executors  ana  administrators,  bailments,  corporations,  peraonal 
rights,  domestic  relations,  wills,  equity,  jurisprudence,  pleadings, 
practice,  and  evidence. 

4.  Applicants  for  admission  from  other  States  shall  conform  to 
the  foregoing  rules,  unless  they  produce  a  certificate  from  a  jndge 
of  the  highest  court  of  original  jurisdiction  in  the  State  from 
which  they  come,  to  the  effect  that  for  three  years,  immediately 
preceding,  they  have  practiced  as  attorneys  or  counsellors  in  such 
court,  and  that  they  are  in  good  standing  as  such  attorneys  or 
counsellors. 

5.  Applicants  admitted  shall  sign  a  roll,  and  subscribe  and 
take  the  constitutional  oath  of  office. 

a.  Admission. — A&  to  the  qualification  for  admission  as  an  attoney,  see 
Be  Pratt  (13  How.  1).  Graduates  of  the  Law  department  of  the  Unlyenity 
of  the  City  of  New  York,  may  be  admitted  to  practice  as  attorneys,  Ac^^th- 
out  examination  (Laws  1860,  ch.  187;  ^  C<Hfp&r,  20  How.  1 ;  17;  22N.T. 
67 ;  Be  the  araduatee,  11  Abb.  301).  The  term  ''  citizen  "  means  dtizen  of  tfaifl 
State.  A  citizen  of  another  State  is  not  entitled  to  adnuasion  as  a  matter  of 
right  {Be  Henry,  40  N.  Y.  560). 

h,  Monretldent  attorneys. — Attorneys  who  are  nonresidents  of  the 
State  cannot  practice  in  the  conrts  of  this  State  (Bichardeon  y.  BrooHifn  City 
B.  R  22  How.  368) ;  except  as  provided  (Laws  1866,  ch.  175). 

c.  Rights  and  dutlea  of  attorneys. — Where  an  attorney  has  ap- 
peared in  an  action,  all  subsequent  jproeeedings  most  be  oondacted  tiuoo^ 
1dm  {WM  y.  DiU,  18  Abb.  264).  The  client  cannot  interfere  with  his  atto^ 
ney  as  to  the  conduct  of  the  action  (Read  y.  F^eneh^  28  N.  T.  285).  A  per- 
son who  has  appeared  by  attorney  cannot,  while  the  retainer  oontinues,  ap- 
pear on  the  record  in  person ;  a  notice  signed  by  a  **  defendant  in  person,'' 
while  he  has  an  attorney,  may  be  disregarded  (JSaUey  y.  Carter^  6  Bobi  595; 
see  Braiitead  y.  Johneon^  5  Sand.  671 ;  anU,  599,  e.)  An  attorney  employed 
merely  to  sue  the  mi^er  of  a  note  cannot  release  the  indorser  (iSok  BwerFh 
y.  Kennedy^  9  Bosw.  544).  The  corporation  of  New  York  may,  with  the  con- 
sent of  the  corooration  counsel,  appear  by  other  attorney  and  counsel  {Tkt 
Mayor  of  N,  T.  y.  Exchange  Fvre  Ine.  Co,  9  Bosw.  424  ;  Mayer  of  N,  7.  t. 
Hamilton  Fire  Ins.  Co,  10  Bosw.  537).  One  attorney  cannot  act  for  plaintiff 
and  defendant  (Herriek  y.  Cutley,  1  Daly,  612 ;  30  How.  208). 

d.  None  but  an  attorney  or  counsellor  of  the  supreme  court  permitted  to 
act  before  a  justice  of  the  peace,  or  police  justice  in  the  county  of  EingB 
(Laws  1862,  ch.  53). 

e.  The  attorney  in  a  cause  may,  without  authority  of  his  client,  waiyeade 
fault  and  consent  to  open  a  judgment  taken  for  want  of  an  answer  (ChMm» 
y.  Merkel^  3  Bosw.  402 ;  Bead  y.  French,  28  N.  Y.  285).  But  an  attorney  can- 
not, without  the  consent  of  his  client,  consent  to  yacate  a  judgment  secured 
on  appeal  (Quinn  y.  Lloyd,  5  Abb.  N.  S.  281 ;  36  How.  378),  nor  diacfaaige  a 
judgment  for  less  than  the  full  amount  due  thereon  (Beers  y.  Hendridaimj  6 
Rob.  53). 

/.  On  the  death  of  a  party,  the  authority  of  the  attorney  ceases  (Ac^mm 
y.  Van  Buren,  7  How.  31). 

g.  On  the  death,  remoyal,  or  suspension  of  an  attorney,  or  his  ceaong  to 
act,  the  client  of  such  attorney  must  be  notified  to  appoint  another  attoni^ 
before  the  opposite  party  can  proceed  in  the  action  (2  R.  S.  287,  §  67;  see 
Jeu>€U  y.  8e/um(en,  1  N.  Y.  241;. 
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a.  How  far  one  is  bound  by  the  unauthorized  appearance  of  an  attorney 
{AUen  V.  Stofu^  10  Barb.  547 ;  Bogardw  v.  Livingston,  7  Abb.  429;  HamiUon  v. 
Wright,  87  N.  Y.  502 ;  Totes  v.  Horcmsan,  7  Rob.  12 ;  BamiUan  v.  Wright,  5 
Trans.  App.  1 ;  see  Bean  v.  Mather^  1  Daly,  440 ;  Forts  v.  Lathrcp,  58  Barb. 
183).  Remedy  where  an  attorney  acts  without  authority  {Armstrong  y.  Me- 
Comber,  18  Barb.  887). 

K  An  attorney  may  be  required  on  motion  to  pay  over  moneys  received  of 
or  for  a  client,  although  the  same  may  not  have  been  received  in  any  legal 
proceeding  {OranVs  Case,  8  Abb.  867). 

e.  Attachment  against  an  attorney  for  not  paying  over  money  will  not 
issue  if  the  claim  is  barred  by  statute  {The  People  v.  Srotherson,  86  Barb.  662). 

d.  An  attorney's  cause  of  action  for  his  charges  in  prosecuting  an  action 
accrues  immediately  judgment  is  entered.  But  interest  does  not  commence 
tmtil  the  amount  is  liquidated  {Adams  v.  Fort  Plain  BJc,  28  How.  45). 

0.  The  rule  o^  law  adverse  to  purchases  by  an  attorney  from  his  client 
is  unchanged  by  the  code  {Anon,  16  Abb.  428 ;  and  Brotherson  v.  Consaltis, 
36  How.  218). 

/.  An  attorn^  can  make  a  valid  agreement  with  his  client,  by  which  his 
right  to  recover  ^es  for  his  services  is  made  contingent  upon  his  success  in  the 
action  {Fitch  v.  Qardenier,  2  Keyes,  616). 

g.  Striking  name  of  attorney  from  the  roll  {Percey  v.  Ten  Eyek,  8  Trans. 
App.  74 ;  Be  Percy,  86  N.  Y.  661 ;  CoUrdl  v.  FinUyson,  4  How.  242). 

EULE  3, — Where  papers  to  "be  filed.  Papers  on  special 
motion  to  he  filed. 

Papers  should  be  filed  in  the  county  specified  in  the  com- 
plaint as  the  place  of  trial,  or  in  the  county  to  which  the  place  of 
trial  has  been  changed.  And  in  case  the  place  of  trial  is  changed, 
for  tlie  reason  that  the  proper  county  is  not  specified,  papers  on 
file  at  the  time  of  the  order  making  such  change  shall  be  trans- 
ferred to  the  county  specified  in  such  order ;  and  all  other  papers 
in  the  cause  shall  be  filed  in  the  county  so  specified. 

When  the  affidavits  and  papers  upon  a  nonenumerated  mo- 
tion, are  required  by  law  to  be  nled,  and  the  order  to  be  entered 
in  a  county  other  than  that  in  which  the  motion  is  made,  the 
clerk  shall  deliver  to  the  party  prevailing  in  the  motion,  unless 
the  court  shall  otherwise  direct,  a  certified  copy  of  the  rough 
minutes,  showing  what  papers  were  used  or  read,  together  with 
the  affidavits  and  papers  used  or  read  upon  such  motion,  with  a 
note  of  the  decision  thereon,  or  the  order  directed  to  be  entered, 
properly  certified.  And  it  shall  be  the  duty  of  the  party  to 
whom  such  papers  are  delivered  to  cause  the  same  to  be  filed, 
and  the  proper  order  entered  in  the  proper  county  within  ten 
days  thereafter,  or  in  default  thereof  he  shall  lose  the  benefit  of 
the  said  order. 

h.  Where  the  county  named  in  the  complaint  was  Ulster,  and  the  defend- 
ants entered  judgment  of  nonsuit  and  filed  the  roll  in  Ulster  county,  and  on 
appeal  to  the  general  term  at  Albany  judgment  was  affirmed,  and  the  defend- 
ants entered  judgment  and  filed  another  roll  in  Albany  county, — ^held  that  it 
was  a  violation  of  this  rule,  and  should  have  been  entered  in  Ulster  county 
{Andrews  v.  Burant,  6  How.  191). 

t.  An  order  within  the  class  mentioned  in  this  rule  becomes  inefiectual 
unless  entered  within  ten  days  {Sage  v.  Mosher,  17  How.  867). 
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a.  It  is  the  daty  of  the  respectiye  attorneys  to  file  the  papers  used  on  a 
motion  (Savctgey,  Bdyea,  8  How.  376). 

BULE  4. — Undertakmgs  cmd  affidavits  to  he  filed. 

It  shall  be  the  duty  of  the  plaintiff's  attorney  forthwith  to  file 
with  the  clerk  of  the  proper  county  all  undertakings  given 
upon  procuring  an  order  of  arrest,  an  injunction  order  or  an  at- 
tachment, with  the  approval  of  the  justice  or  judge  taking  the 
same  indorsed  thereon ;  and  in  case  such  undertakings  shafi  not 
be  filed  within  five  days  after  the  order  for  arrest  or  injunction, 
or  the  attachment,  has  been  granted,  the  defendant  shall  be  at 
liberty  to  move  the  court  to  vacate  the  proceedings  for  irregular- 
ity, with  costs,  as  if  no  undertaking  had  been  given.  It  shall 
also  be  the  duty  of  the  attorney  to  file  within  the  same  time,  and 
under  the  like  penalty,  the  affidavits  upon  which  an  injunction  or 
attachment  has  been  granted,  and  also  the  affidavit  upon  which 
an  order  for  the  service  of  a  summons  by  publication,  or  an  order 
for  a  substituted  service  of  a  summons  has  been  granted,  together 
with  the  order  for  such  service. 

h.  Filing  an  undertaking  on  an  order  of  arrest,  without  having  it  approved, 
entitles  the  defendant  to  move  to  vacate  the  order  {Newell  y.  Doran^  31  How. 
427). 

c.  Where  a  party  omits,  by  inadvertence,  to  file  an  undertaking  as  reqmied 
by  this  rule,  the  court  may  relieve  liim  upon  or  without  terms  iX^ffmgitdi  t. 
Chiw,  19  How.  56  ;  10  Abb.  472). 

d.  Omitting  to  file  the  afildavit  upon  which  an  attachment  issued  does 
not  affect  the  warrant  (Brash  y.  Wielanhyy  86  How.  258 ;  see  ante^  p.  828,  i 
and  p.        .) 

e.  It  is  the  practice  of  the  New  York  common  pleas  to  require  bonds  ex- 
acted as  the  condition  of  granting  a  favor  to  be  filed  with  the  clerk  of  the 
court  (Rice  v.  Whitloek^  15  Abb.  419). 

EULE.  5. — Baily  where  to  justify. 

Whenever  bail  are  required  to  justify,  they  shall  justify  within 
tKe  county  where  the  defendant  shall  have  been  arrested,  or  where 
the  bail  reside. 

EULE  6. — Sureties  to  justify,  and  value  of  security  to  Jf 
proved.     Undertakings  to  he  acknowledged. 

Whenever  a  justice,  or  other  officer,  approves  of  the  securitj 
to  be  given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be 
his  duty  to  require  personal  sureties  to  justify,  or,  if  the  securi^ 
offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of 
the  value  of  such  estate.  And  all  bonds  and  undertakings,  and 
other  securities  in  writing,  shall  be  duly  proved,  or  acknowledged 
in  like  manner  as  deeds  of  real  estate,  before  the  same  shall  be  re- 
ceived or  filed. 

/.  Noncompliance  or  defective  compliance  with  this  rule  may  be  remedied 
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by  amendment  (5  How.  888 ;  1  Code  Rep.  N.  S.  49 ;  and  see  5  Paige,  632 ;  7 
ti.607;  B.id.  197;  1  Barb.  244;  6  Barb.  178). 

a.  TTie  affidavit  of  justification  should  be  annexed  to  the  undertaking,  and 
filed  therewith  (8  Paige,  38). 

EULE  7. — Sheriff  to  fileaffid^wiU  on  arrest. 

The  sheriff  shall  file  with  the  clerk  the  affidavits  on  which  an 
arrest  is  made,  within  ten  days  after  the  arrest. 

EULE  8. — Sheriff  compelled  to  return  process. 

At  any  time  after  the  day  when  it  is  the  duty  of  the  sheriff,  or 
other  officer,  to  return,  deliver,  or  file  any  process,  undertaking, 
order,  or  other  paper,  by  the  provisions  of  the  code  of  procedure, 
any  party  entitled  to  have  such  act  done,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  undertaking,  order, 
or  other  paper  as  the  case  may  be,  within  ten  days,  or  show  cause, 
at  a  special  term  to  be  designated  in  said  notice,  why  an  attach- 
ment should  not.issue  against  him. 

h.  After  an  order  made  staying  proceedings  upon  an  execution,  in  the 
bands  of  the  sheriff,  the  plaintifif's  attorney  served  upon  the  sheriff  notice  re- 
quiring him  to  return  the  execution  within  ten  days,  or  show  cause  why  an 
attachment  should  not  issue  against  him  for  contempt, — held  on  subsequent 
application  for  an  attachment,  that  the  stay  of  proceedings,  if  it  continued  in 
force  up  to  the  expiration  of  the  ten  days,  exonerated  the  sheriff  from  the  duty 
to  return  the  execution,  and  that  the  plaintiff's  attorney  was  bound,  if  the 
stay  had  been  vacated  and  he  desired  to  bring  the  sheriff  into  contempt,  to 
Ornish  him  with  proof  that  the  stay  was  no  longer  in  force  (The  People  y. 
Carnky,  8  Abb.  215). 

c.  A  sheriff  is  bound,  at  his  peril,  to  return  an  execution  according  to  the 
requisition  of  the  statute  (  Wilson  v.  Wright,  9  How.  459). 

See  ante,  §  419,  and  note. 

£ULE  9. — Clerks  to  Tceep  hooks.  Judgments  to  'be  filed, 
f&c.,  only  during  office  hours. 

The  several  clerks  of  this  court  shall  keep  in  their  respective 
offices,  in  addition  to  the  "judgment-book,"  required  to  be  kept 
by  §279  of  the  code  of  procedure,  a  book  properly  indexed,  in 
which  shall  be  entered  the  titles  of  all  civil  actions  and  special 
proceedings,  with  proper  entries  under  each,  denoting  the  papers 
filed  and  the  orders  made,  and  the  steps  taken  therem,  with  the 
dates  of  the  several  proceedings ;  an  index  of  all  undertakings 
filed  in  the  office,  stating  in  appropriate  columns  the  title  of  the 
cause  or  proceeding  in  which  it  is  given,  with  a  general  statement 
ofits  condition,  or  a  reference  to  the  statute  under  which  it  is 
given ;  the  date,  when  and  before  whom  acknowledged  or  proved, 
oy  whom  approved,  and  when  filed,  with  a  statement  of  any  dis- 
position or  order  made  of  or  concerning  it ;  and  such  other  books, 
properly  indexed,  as  may  be  necessary  to  enter  the  minuteis  of  the 
court,  docket,  judgments,  enter  ordei*s  and  all  other  necessary 
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matters  and  proceedings ;  and  snch  other  books  its  the  courts  of 
the  respective  districts,  at  a  general  term,  may  direct. 

Judgments  shall  only  be  filed  and  entered,  or  docketed,  in  the 
offices  of  the  clerks  of  the  courts  of  this  State,  within  the  hoars 
during  which,  by  law,  they  are  required  to  keep  open  their  re- 
spective offices  for  the  transaction  of  business. 

a.  The  clerk  of  Kings  county  is  to  record,  in  suitable  booka^  all  notkesof 
suits  pending.  Fee  six  cents  per  folio.  He  is  also  to  print  150  copies  of  the 
calendar  of  each  term  of  circuit,  and  general  and  special  terms  (Laws  1859,  cb. 
212).    As  to  other  counties  see  Laws  1864,  ch.  68. 

BULE  10. — AUameys  to  indorse  name  and  place  ofbuskim 
on  papers  served. 

On  process  or  papers  to  bo  served,  the  attorney,  besides  sab- 
scribing  or  indorsing  liis  name,  shall  add  thereto  his  place  of  has- 
ness ;  and  if  he  shall  neglect  to  do  so,  papers  may  be  senred  on 
him  at  his  place  of  residence,  through  the  mail,  by  directing  them 
according  to  the  best  information  which  can  conveniently  be  ob- 
tained concerning  his  residence. 

This  rule  shall  apply  to  a  party  who  prosecutes  or  defends  in 
person,  whether  he  be  an  attorney  or  not. 

See  §  410,  and  noU, 

5.  A  notice  of  judgment  served  by  the  attorney,  without  being  sgned  by 
him,  or  his  place  of  business  mentioned,  is  a  nullity  {Torha  v.  Peek,  17  How. 
102 ;  DemeU  v.  Leonard^  10  How.  182). 

e.  An  attorney  or  party  havins  fixed  his  place  of  residence  as  prescribed  I7 
this  rule,  service  by  mail  can  only  be  made  by  him,  at  the  place  thus  indi- 
cated and  the  opposite  party  can  only  make  service  upon  him  by  mail,  by  ad- 
dressing him  at  that  place  {^Hurd  v.  Da/oU,  13  How.  57). 

BXTLE  11. — What  to  he  deemed  an  appea/ranoe. 

Service  of  notice  of  an  appearance,  or  retainer  generally,  by  an 
attorney  for  the  defendant,  shall  in  all  cases  be  deemed  an  ap- 
pearance. And  the  plaintiff,  on  filing  such  notice,  at  any  time 
thereafter,  with  proof  of  service  thereof,  may  have  the  appeitf- 
ance  of  the  defendant  entered  as  of  the  time  when  such  notiee 
was  served. 

d,  A  notice  of  retainer  is  not  equivalent  to  an  appearance  entered,  within  the 
meaning  of  the  act  of  Congress  regulating  the  removal  of  causes  from  a  State 
court  to  the  United  States  court  {Field  v.  Mair,  1  Code  Rep.  N.  S.  293, 961). 
Nor,  is  the  execution  of  an  undertaking  in  order  to  procure  his  iUschaige  frtn 
arrest  in  the  State  court  an  appeara/nee  entered  within  the  statute  {JDwnmi'v. 
Holline,  8  Duer,  686).  But  where  the  defendant  appeared  in  open  court  qMB 
the  argument  of  a  motion  for  an  injunction,  and  read  affidavits  to  oppose 
it, — ^held  that  it  was  an  appeararhce  entered  {Cooley  v.  Lawrence,  12  How.  176; 
5  Duer,  605). 

e,  A  notice  of  bail  imports  a  notice  of  retainer  (8  Caines^  R.  188).  So  does 
a  notice  of  motion  (1  Wend.  18 ;  and  see  2  Hill,  862 ;  Boaardue  v.  XM^i^ 
7  Abb.  429}. 
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a.  Service  of  an  order  extending  the  time  to  answer,  with  a  copy  of  the 
affidavit  on  which  the  order  was  m^e,  is  equivalent  to  a  notice  of  appearance 
(Quin  V.  Tat<m,  2  Duer,  648). 

h  There  may  be  a  special  and  lunited  retainer  (WM  v.  MotL  6  How. 
440). 

e.  Service  of  a  notice  of  motion  signed  by  an  attorney  as  "  att*y  for  the 
deft"  is  a  spfficient  notice  of  appearance  {KeUey  v.  Cowrt^  16  How.  92). 

d,  A  notice  of  retainer  served  after  the  time  to  answer  has  expired,  does 
not  entitle  the  defendant  to  notice  of  application  for  judgment  (Pearl  v. 
BobiUeheh,  2  Daly,  50 ;  see  anUy  p.  857,  e), 

A  On  service  of  process  on  husband  in  suit  in  which  the  wife  is  a  party, 
where  no  relief  is  sought  against  her  separate  estate,  the  attorney  for  the  hus- 
band may  appear  for  the  wife,  without  her  authority  (Foote  v.  Lathrop,  68 
Barb.  183), 

BULB  12. — CMnge  of  attorney. 

An  attorney  may  be  changed  by  consent,  or  upon  cause  shown, 
and  npon  such  terms  as  shall  be  just,  upon  the  application  of  the 
client ;  by  the  order  of  the  justice  of  the  court,  and  not  other- 
wise. 

/.  A  client  has  a  right  to  change  his  attorney  at  pleasure,  on  payment  of 
his  fees  (Hadett  v.  QUI,  5  Rob.  611 ;  Wolfy,  Trochelman,  id,)  After  order  for 
substitution  on  payment  of  fees,  made  on  the  application  of  a  client,  the  court 
will  not  compel  the  client  by  proceedings  as  for  a  contempt  to  subsidtute  and 
pay  the  fees  {Gardner  v.  Tyler,  5  Abb.  N.  8.  88). 

See  superior  court  Rule  XVIL,  and  ante^  p.  479,  A. 

g.  In  case  of  the  substitution  of  an  attorney,  it  is  sufficient  to  serve  notice 
of  substitution ;  the  order  of  substitution  need  not  be  served  (Bogardtts  v. 
Bichtmeyer^  8  Abb.  170;  Dorian  v.  Lewis,  7  How.  132).  If  the  attorney  on  the 
record  is  changed  without  an  order,  but  the  opposite  party  treats  the  new  at- 
torney as  the  attorney  in  the  cause,  he  cannot  afterwards  object  that  no  order 
was  obtained  (Farley  v.  EeHbeSy  8  D.  P.  G.  688).  But  until  an  order  of  substi- 
tution is  entered  and  notice  thereof  served,  the  opposite  party  may  treat  with 
the  attorney  in  the  cause  (Parker  v.  City  of  Wmiburgh^  18  How.  250). 

h.  Substitution  in  partition  action  (Creighton  v.  Ingersoll^  20  Barb.  641). 

BULE  13. — Stipulatum  must  be  in  writing  or  entered. 

No  private  agreement  or  consent,  between  the  parties  or  their 
attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be  bind- 
ing unless  the  same  shall  have  been  reduced  to  the  form  of  an  or- 
der by  consent,  and  entered,  or  unless  the  evidence  thereof  shall 
be  in  writing,  subscribed  by  the  party  against  whom  the  same 
Bhall  be  alleged,  or  by  his  attorney  or  counsel. 

i.  The  superior  court  will  adhere  strictly  to  the  rule  against  giving  effect 
to  parol  agreements  between  attorneys  (Brdme  v.  Wellington^  1  Sand.  664). 

j.  The  rule  does  not  apply  to  an  agreement  made  by  the  parties,  or  their 
attorney  or  counsel  in  the  presence  of  the  court,  or  an  agreement  relative  to 
the  proceedings  on  a  reference  made  in  the  presence  of  the  referee,  and  certi- 
fied by  him  to  be  so  made  (Corning  v.  Cooper^  7  Paige,  687 ;  Staples  v.  Parker^ 
41  Barb.  648). 

h.  ''The  courts  have  determined  (6  Cow.  886;  8  i^.  119 ;  1  Hill,  627)  that 
this  rule  is  not  applicable  to  a  case  where  a  party  has  been  led  to  rely  on  a 
stipulation,  as  the  plaintiff  did  here,  and  allowed  judgm^t  to  be  entered 
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against  him  ^'  {Montgomery  y.  EUU,  6  How.  826 ;  and  see  Wager  y.  StieiU,  8 
Paige,407). 

a.  The  attorney  may  waiye  by  parol  the  seryice  of  a  paper,  or  any  foniud 
requisite  in  its  seryice.  "^  Such  toaiv&r  is  not  an  agreement  (8  Cow.  119). 

J>,  It  is  unsafe  to  admit  parol  agreements,  in  relation  to  canceling  judg- 
ments and  settling  suits,  to  preyail  in  opposition  to  the  oath  of  the  adyene 
party,  except  under  yery  special  circumstances.  The  written  eyidence  of 
what  took  place  should  be  adhered  to,  and  as  a  general  rule  required,  of  the 
settlement  of  a  legal  controyersy  {MvlUgan  y.  Brophy^  8  How.  135)* 

c.  An  agreement  in  writing,  signed  by  a  party,  extending  the  time  to  an- 
swer, is  as  obligatory  in  all  respects  as  if  signed  by  his  attorney  (Braitted  ?. 
Johnson,  6  Sana.  671).^ 

'  cL  The  court  may,  in  a  proper  case,  relieye  a  party  from  a  stipulation  made 
in  a  cause  {Becktr  y.  Lamonty  18  How.  28).  A  party  proceeding  in  disr^ard 
of  a  stipulation,  on  the  ground  that  the  same  was  obtained  by  fraud,  does  so 
at  the  peril  of  haying  his  proceedini^  set  aside,  if  the  stipulatian  is  held  to  be 
binding  {Fitch  y.  Ball,  18  How.  314). 

EULB  li.— Application  for  discovery,  how  made. 

Applications  may  be  made  in  the  manner  provided  by  law,  to 
compel  the  production  and  discovery  of  books,  papers,  and  docu- 
ments relating  to  the  merits  of  any  civil  action  pending  in  thi§ 
court,  or  of  any  defense  in  such  action,  in  the  following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers, 
or  documents  in  the  possession  or  under  the  control  of  the  defend- 
ant, which  may  be  necessary  to  enable  the  plaintiff  to  frame  hie 
complaint,  or  to  answer  any  pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery 
of  books,  papere,  or  documents,  when  the  same  shall  be  necessarv 
to  enable  the  defendant  to  answer  any  pleading  of  the  plainti£ 

8.  Either  party  may  be  compelled  to  make  discovery,  as  pro- 
vided by  §  388  of  the  code. 

See  Code,  §  388,  and  nots. 

EULE  15. — Moving  papers^  what  to  state. 

The  moving  papers,  upon  the  application  for  such  discovery, 
shall  state  the  facts  and  circumstances  on  which  the  same  is 
claimed,  and  shall  be  verified  by  affidavit,  stating  that  the  books, 
papers  and  documents  whereof  discovery  is  sought,  are  not  in  the 
possession  nor  under  the  control  of  the  party  applying  therefor. 
The  party  applying  shall  show  to  the  satisfaction  of  the  court, 
or  judge,  the  materiality  and  necessity  of  the  discovery  sought, 
and  the  particular  information  which  he  requires. 

EULE  16. — Order  for  discovery. 

The  order  for  granting  the  discovery  shall  specify  the  mode  in 
which  the  same  is  to  be  made,  which  may  be  either  by  requiring 
the  party  to  deliver  sworn  copies  of  the  matters  to  be  discovered, 
or,  by  requiring  him  to  produce  and  deposit  the  same  with  the 


17-19.]  SUPREME  COURT.  701 

clerk  of  the  county  in  which  the  trial  is  to  be  had,  unless  other- 
wise directed  in  the  order.  The  order  shall  also  specity  the  time 
within  which  the  discovery  is  to  be  made.  And  when  papers  are 
required  tod^e  deposited,  the  order  shall  specify  the  time  that  the 
depoeit  shall  contmue ;  and  shall  also  declare  the  consequences  of 
an  omission  to  comply  with  the  same,  and  the  court  at  any  special 
term,  upon  proof  of  the  default,  may  of  course  grant  a  rule  abso- 
lute, giving  effect  to  such  order ;  either  by  nonsuiting  the  plaint- 
iff, striking  out  the  defendant's  answer,  debarring  him  from  a  par- 
ticular defense,  excluding  the  paper  from  being  given  in  evidence, 
or  punishing  the  party  in  default  as  for  a  contempt,  as  the  order 
for  the  discovery  may  require. 

a.  The  portion  of  this  rule  which  requires  orders  for  discovery  to  declare 
the  consequences  of  an  omission  to  comply  with  them,  is  void  {BrodencJc  v. 
Shdton,  18  Abb.  218). 

EULE  17. — Order  for  discovery  to  operate  as  a  stay  of  pro- 
ceedings. 

The  order  directing  the  discovery  of  books,  papers  or  docu- 
ments shall  operate  as  a  stay  of  all  other  proceedings  in  the  cause, 
until  such  order  shall  have  been  complied  with  or  vacated  ;  and 
the  party  obtaining  such  order,  after  the  same  shall  be  complied 
with  or  vacated,  shall  have  the  like  time  to  prepare  his  complaint, 
answer,  reply  or  demurrer,  to  which  he  was  entitled  at  the  making 
of  the  order.  But  the  justice,  in  granting  the  order,  may  limit  ite 
effect,  by  declaring  how  far  it  shall  operate  as  a  stay  of  proceed- 
ings. 

BULB  18. — Affidavit  of  serving  summons. 

Where  the  service  of  the  summons,  and  of  the  complaint,  or 
notice,  if  any,  accompanying  the  same,  shall  be  made  by  any  other 
person  than  the  sheriff,  it  shall  be  necessary  for  such  person  to  state 
m  his  affidavit  of  service  when,  and  at  what  particular  place,  he 
served  the  same,  and  that  he  knew  the  person  served  to  be  the 
person  mentioned  and  described  in  the  summons  as  defendant 
therein ;  and  also  to  state  in  his  affidavit,  whether  he  left  with  the 
defendant  such  copy,  as  w^ell  as  delivered  it  to  him. 

h.  The  sheriff  of  a  county  out  of  the  State  is  a  person  other  than  the 
sheriff^  and  his  certificate  of  service  is  not  sufficient  (Morrdl  v.  Kimball^  5  Abb. 
352) ;  and  so  of  any  sheriff  out  of  his  own  county  (9  Abb.  71). 

EULE  19. — Numbering  ca/uses  of  action  or  grounds  of  de- 
fense. 

In  all  cases  of  more  than  one  distinct  cause  of  action,  defense, 
counter-claim,  or  reply,  the  same  shall  not  only  be  separately 
stated,  but  plainly  numbered. 
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a.  A  failure  to  comply  with  this  rule  subjects  every  allegation  not  essential 
to  a  single  cause  of  action,  to  be  stricken  out  as  redundant  {Benedict  y.  &y- 
maur,  6  How.  398),  or  the  opposite  party  may  move  to  have  the  pleading  made 
definite  and  certain  (Wood  v.  Anthony^  9  How.  78;  CoiUni  y^  Jbnes,  7  Bob. 
164);  or  perhaps  have  the  pleadinff  set  aside  for  irregularit j^(J92an«Aani  t. 
Straight,  8  How.  85) ;  he  cannot  demur  {ante,  p.  207,  e,)  If  a  party  intends 
to  insist  on  this  objection,  he  should  return  the  answer  with  his  objection,  or 
he  will  be  held  to  haye  waived  it  {Chrbin  v.  George,  2  Abb.  446). 

h.  There  is  no  particular  mode  in  which  separate  causes  of  action  are  to  be 
separated  and  distinguished  from  each  other — ^any  mode  which  apprises  the 
defendant  of  what  is  mtende.d  is  sufficient  {Hall  v.  McKechnie,  22  Barb.  244). 

BIJLE  20. — Folios  to  he  nia/rked  a/nd  tiUe  of  ca/use  indorsed. 
Pleadings  to  he  legibly  turitten.    Ohjectums^  when  waived. 

The  attorney,  or  other  officer  of  the  court,  who  draws  any 
pleading,  deposition,  affidavit,  case,  bill  of  exceptions,  report,  or 
other  paper,  or  enters  any  judgment,  exceeding  two  folios  in 
length,  shall  distinctly  nnmber  and  mark  each  folio  in  the  maigin 
thereof;  and  all  copies,  either  for  the  parties  or  the  court,  shall  be 
numbered  or  marked  in  the  margin,  so  as  to  conform  to  the  orig- 
inal draft  or  entry,  and  to  each  other,  and  shall  be  indorsed  witn 
the  title  of  the  cause.  And  all  the  pleadings  and  other  proceed- 
ings, and  copies  thereof,  shall  be  fairly  and  fegibly  written ;  and  if 
not  so  written,  and  folioed,  and  indorsed,  as  aforesaid,  the  clerks 
shall  not  file  such  as  may  be  offered  to  them  for  that  purpose ;  nor 
will  the  court  hear  any  motion  or  application  founded  thereon. 
The  party  upon  whom  the  paper  is  served  shall  be  deemed  to  have 
waived  the  objection,  unless,  within  twenty-four  hours  after  the 
receipt  thereof,  he  returns  such  papers  to  the  party  serving  the 
same,  with  a  statement  of  the  particular  objection  to  its  receipt. 

e.  The  omitting  to  folio  a  pleading  is  to  be  remedied  by  a  motion  to  set 
aside  the  pleading,  not  by  demurrer  {Dorman  v.  KeUam,  14  How.  184).  The 
proper  course  to  pursue  where  the  party  objects  to  a  pleading  on  this  ground, 
IS  to  return  the  peading,  and  at  the  same  time  to  point  out  the  deftct.  If 
this  is  not  done  within  a  reasonable  time,  it  will  be  held  that  the  iiregularity 
has  been  waived  (Strauss  v.  Parker,  9  How.  342).  A  complaint  will  not  be 
set  aside,  although  neither  that  nor  the  copy  served  is  folioed  as  required  by 
the  rule,  if  retained  twelve  days  without  objecting  to  the  defect  Such  ac- 
ceptance and  delay  to  object  waive  the  defect  (Chatham  BatUc  v.  Van  Veghte^^ 
6  buer,  628).  Motion  to  set  aside  proceeding  because  the  folios  not  marked 
denied  with  costs,  the  moving  papers  not  having  the  folios  marked  (Sawyer  t. 
Schoonmaker,  8  How.  198). 

d.  Where  a  party  returns  a  paper  as  irregular,  he  must  state  his  objections 
to  it  explicitly.  A  mere  statement  that  the  service  is  irregular  and  not  in 
compliance  with  certain  specified  sections  of  the  code,  is  not  sufficient  {Ch^ 
mung  Canal  Bank  v.  Judson,  10  How.  133 ;  Broadway  Bank  v.  Danforth,  7  t^. 
264). 

e.  Where  papers  are  to  be  returned  for  irregularity,  if  there  is  no  attorney's 
name  on  them,  they  are  to  be  returned  to  the  party.  If  the  party  is  a  munic- 
ipal corporation  having  a  counsel  chosen  under  a  statute,  the  papers  should 
be  returned  to  him  (Taylor  v.  Mayor  of  N,  T.  11  Abb.  255). 

/.  The  motion  papers  being  badly  defaced  with  interlineations  and  erasans 
is  a  sufficient  reason  for  denying  a  motion  (Hmiry  v.  Bow,  20  How.  215).  Costs 
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of  motion  refused  because  motion  papers  badly  written  {Bane  v.  Janes,  8  D.  & 
R.  114;  see  Johfison  y.  Caaeyy  8  Rob.  710). 

BTJLE  21, — Advice  of  counsel^  how  stated. 

Whenever  it  shall  be  necessary,  in  any  affidavit,  to  swear  to 
the  advice  of  counsel,  the  party  shall,  in  addition  to  what  has  usu- 
ally been  inserted,  swear  that  he  has  fully  and  fairly  stated  the 
case  to  his  counsel,  and  shall  give  the  name  and  place  of  residence 
of  such  counsel. 

BI7LE  22. — Time  to  answer  not  extended  without  affidavit 
of  merits.    Subseqvent  extension. 

No  order  extending  the  time  to  answer  or  demur  to  a  complaint 
shall  be  granted,  unless  the  party  applying  for  such  order  shall 
present  to  the  justice  or  judge  to  whom  tne  application  shall  be 
made,  an  affidavit  of  merits,  or  an  affidavit  of  the  attorney  or 
counsel  retained  to  defend  the  action,  that,  from  the  statement  of 
the  case  in  the  action  made  to  him  by  the  defendant,  he  verily  be- 
lieves that  the  defendant  has  a  good  and  substantial  defense  upon 
the  merits,  to  the  cause  of  action  set  forth  in  the  complaint,  or  to 
some  part  thereof. 

And  if  any  extension  of  time  to  answer  or  demur  has  been 
granted,  by  stipulation  or  order,  the  fact  shall  be  stated  in  the  affi- 
davit. 

a.  An  order  extending  the  time  to  answer,  misupported  by  an  affidavit 
as  to  merits  or  defense  is  irregular  (Graham  v.  Pinckney,  7  Rob.  147,  and  see 
Mis  V.  Van  Ness,  14  How.  813 ;  Dawnpart  v.  Sniff  en,  1  Barb.  228 ;  Hays  v. 
Berrffman,  6  Boew.  679 ;  and  see  ante,  p.  202,  a), 

ET7LE  23. — Stcbsequent  application  for  order  after  a  re- 
fttsal. 

If  any  application  for  an  order  be  made  to  any  judge  or  jus- 
tice, and  sucli  order  be  refused  in  whole  or  in  part,  or  be  granted 
conditionally,  or  on  terms,  no  subsequent  application,  upon  the 
same  state  of  facts,  shall  be  made  to  any  other  judge  or  justice ; 
and  if,  upon  such  subsequent  application,  any  order  be  made,  it 
shall  be  revoked ;  and  in  this  amdavit  for  such  order,  the  party 
shall  state  whether  any  previous  application  for  such  order  has 
been  made. 

See  Renewing  motion^  ante,  p.  684,  h, 

EULE  24. — Judgment  on  failure  to  answer^  where  to  he 
appUedfor. 

When  the  plaintiff  in  the  action  is  entitled  to  judgment,  upon 
the  failure  of  the  defendant  to  answer  the  complaint,  and  the  re- 
lief demanded  requires  application  to  be  made  to  the  court,  such 
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application  may  be  made  at  any  special  term,  in  the  district  em- 
bracing the  county  in  which  the  action  is  triable,  or  in  an  adjoin- 
ing county ;  such  application  may  also  be  made  at  a  circuit  court 
in  the  county  in  which  the  action  is  triable.  Bat  when  a  refer- 
ence or  writ  of  inquiry  shall  be  ordered,  the  same  shall  be  exe- 
cuted in  the  county  in  which  the  action  is  triable,  unless  the  couil 
shall  otherwise  order. 

BULE  25. — Judgment  after  service  hy  pubKoaUon. 

In  actions  for  the  recovery  of  money  only,  when  the  summons 
has  been  served  by  publication,  under  section  135  of  the  code,  no 
judgment  shall  be  entered,  unless  the  plaintiff,  at  the  time  of 
making  the  application  for  judgment,  shall  show  by  affidavit  that 
an  attachment  has  been  issued  in  the  action,  and  levied  upon 
property  belonging  to  the  defendant ;  which  affidavit  shall  con- 
tain a  specific  description  of  such  property,  and  a  statement  of  its 
value,  and  shall  be  attached  to  and  filed  with  the  affidavits  of 

Sublication  ;  nor  unless  the  plaintiff  shall,  at  the  same  time,  pro- 
uce  and  file  with  the  clerk  an  undertaking,  with  two  sureties  to 
be  approved  by  the  court,  that  the  plaintiff  will  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  which 
may  be  directed  by  such  judgment,  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  such  judgment,  in  case  the  defendant  or  his  represent- 
atives shall  apply,  and  be  admitted,  to  defend  the  action,  and 
shall  succeed  in  such  defense. 

a.  The  plamtiff's  omission  to  iasae  an  attachment  against  the  property  of 
a  defendant  in  an  action  commenced  on  a  service  by  publication  is  a  gzoond 
for  setting  aside  the  judgment  (  Warren  y.  Tiffany^  9  Abb.  66 ;  17  How.  106 ; 
see  anU^  p,  859,  g), 

BULE  26. — Plaintiff  may  stipulate  to  proceed  to  trial. 

Whenever  the  plaintiff  shall  have  n^lected  to  bring  his  cause 
to  trial  according  to  the  practice  of  the  court,  and  the  same  shall 
not  have  been  noticed  by  the  defendant,  the  plaintiff  may,  if  he 
has  not  before  stipulated,  tender  a  stipulation,  and  offer  to  pay  the 
costs  to  which  deiendant  is  entitled  up  to  that  time. 

h.  Where  a  plaintiff  stipulates  to  try  at  the  next  circuit,  it  means  the  next 
circuit  for  which  there  is  tune  to  give  a  regular  notice  (Jcuiketm  v.  Phanise  Fl^ 
5  Wend.  101 ;  see  Hawley  v.  Seymour^  8  How.  ^^^ 


BULE  27* — Dismissing  complaint  for  not  bringing  cause 
to  trial. 

Whenever  an  issue  of  fact  shall  have  been  joined,  in  any  ac- 
tion, and  the  plaintiff  therein  shall  fail  to  bring  the  same  to  trial 
according  to  the  coarse  and  practice  of  the  court,  the  defendant 
may  move  for  the  dismissal  of  the  complaint  with  costs. 
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If  it  is  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  unreasonable,  the 
court  shall  permit  the  plaintiff,  on  payment  of  costs,  to  brine;  the 
said  action  to  trial  at  tne  next  court  where  the  same  is  triable. 

a.  The  formei  practice  of  moving  for  judgment,  as  in  case  of  a  nonsuit 
for  not  bringing  the  cause  to  trial  on  showing  that  later  issues  upon  the  cal- 
endar had  ^en  tried,  is  continued  by  this  rule  (Kimberly  v.  Parker^  84  How. 
275 ;  see  cmU^  page  423,  ey 

i.  A  motion  under  this  rule  cannot  be  made  before  issue  joined  (  Vhger  v. 
FoHy  9eeand  Street  R  R  Oo.  6  Rob.  645). 

c  SemtiU^  one  of  several  defendants  cannot  move  under  these  rules;  he  must 
move  under  §  274,  subd.  4  (see  JaeJcMny.  Wakeman^  1  Cow,  177;  Clark  y. 
Wood,  9  Wend.  435 ;  McGregor  v.  CUavelmd,  12  id.  201 ;  Piatt  v.  LUtle,  1 
How.  71 ;  Hayt  v.  LoomiSy  1  Code  Rep.  128),  except  perhaps  where  the  several 
parties  to  a  bUl  or  note  are  sued  in  one  action  {Lwiriggton  Co,  Bank  v.  EllU^ 
18  Wend.  562).  If  all  the  defendants  move  and  one  of  them  is  not  entitled  to 
moTc,  the  motion  will  be  denied  {Bancroft  v.  WiUon^  2  Cow.  495). 

d.  Dismissing  the  complaint  in  action  by  the  people  (2  R.  S.  552,  §  13; 
The  People  v.  Thurman,  3  Cow.  16 ;  The  People  v.  Bank  ofWaehington,  7  Cow. 
519). 

e,  A  defendant  may  move  to  dismiss  the  complaint  for  a  failure  to  bring 
the  same  to  trial,  he  is  not  bound  himself  to  notice  the  cause  for  trial  {Bowles 
T.Ftfn  Home,  11  Abb.  84  ;  19  How.  846 ;  Roy  v,  Thompson^  1  Duer,  686).  The 
fact  that  the  defendant  has  himself  noticed  the  cause  for  trial,  does  not  pre- 
clude him  from  making  the  motion  to  dismiss  {id.)  But  the  motion  will  not 
be  granted  if  the  defendant  has  neglected  opportunities  to  have  the  cause 
tried,  or  where  the  cause  is  of  an  equitable  nature  {Champion  v.  W^ter,  15 
Abb.  4). 

/.  If,  after  issue  of  fact  joined,  plaintiff  neglects  to  bring  the  case  to  trial, 
the  plaintiff  may  move  to  dismiss,  but  defendant  must  make  the  motion 
promptly  after  the  default,  and  not  allow  a  circuit  to  intervene  before  mov- 
ing (c7Aai»jwo»  V.  W^teTj  15  Abb.  5),  and  the  motion  may  be  denied,  the 
plaintiff  paying  the  costs  of  the  motion  and  stipulating  to  try  at  the  next 
circuit,  or  plaintiff  may  be  excused  from  stipulating  and  from  Costs,  on  show- 
ing a  sufficient  reason  for  not  proceeding  to  trial  {id.),  as  that  defendant  had 
frequently  promised  to  settle  (Boyle  v.  G*Farrell,  5  Rob.  640), 

g,  A  dismissal  of  the  complaint  for  not  proceeding  to  trial  cannot  be 
taken  after  the  death  of  a  sole  plaintiff,  although  the  defendant  had  no  notice 
of  the  death  {Jartis  v.  Fetch,  14  Abb.  46  ;  and  s^e  BorsdorffY.  Dayton,  17 
Abb.  86,  noU), 

RULE  28. — Issues  offact^  hatv  tried. 

Issues  of  fact  to  be  tried  by  the  court,  may  be  tried  at  the  cir- 
cuit or  special  term. 

BIJLE  29. — In  what  cases  inqtiest  may  he  taken. 

Inquests  may  be  taken  in  actions,  out  of  their  order  on  the 
calendar,  in  cases  in  which  they  were  heretofore  allowed  at  the 
opening  of  the  court,  on  any  day  after  the  first  day  of  the  court, 
provided  the  intention  to  take  an  inquest  is  expressed  in  the 
notice  of  trial,  and  a  sufficient  affidavit  of  merits  shall  not  have 
been  filed  and  served. 

h.  In  the  case  of  EandaU  v.  Radb  (not  reported),  Mitchell,  J.,  at  special 
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term  held  that  an  affidavit  of  merits  was  necessary  to  preyent  an  inquest  in 
an  action  to  recover  poesession  of  real  property  (ejectment).    See  mUe,  p. 

BTJLE  30. — ExamwMXtion  of  witn^ses^  how  coniiUiM. 
Time  for  summing  vjp. 

On  the  trial  of  issaes  of  fact,  one  connsel  only  on  each  side 
shall  examine  or  cross-examine  a  witness,  and  one  counsel  only  on 
each  side  shall  sum  up  the  cause ;  and  during  such  examination 
the  examining  counsel  shall  stand  ;  and  the  testimony,  if  taken 
down  in  writmg,  shall  be  written  by  some  person  other  than  the 
examining  counsel ;  but  the  justice  who  holds  the  court  may  other- 
wise order,  or  dispense  with  this  requirement. 

No  counsel  shall  occupy  more  than  one  hour  in  summing  up, 
unless  by  permission  of  the  court. 

BULE  31. — Calling  plaintiff .    SubmitUng  to  nonsuit. 

It  shall  not  be  necessary  to  call  the  plaintiff,  when  the  jury 
return  to  the  bar  to  deliver  their  verdict ;  and  the  plaintiff  shall 
have  no  right  to  submit  to  a  nonsuit,  after  the  jury  have  gone 
from  the  bar  to  consider  of  their  verdict 

BULE  32. — Submitting  to  nonsuit  or  dismissal  ief&ri 
referees.  Form  of  referees*  report.  Proceedings  on  references 
other  thorn,  of  the  issues. 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a 
nonsuit  or  dismissal  of  his  complaint,  or  may  be  nonsuited,  or  his 
complaint  be  dismissed,  in  like  manner  as  upon  a  trial,  at  any 
time  before  the  cause  has  been  finally  submitted  to  the  referees 
for  their  decision,  in  which  case  the  referee  shall  report  according 
to  the  fact,  and  judgment  may  thereupon  be  perfected  by  the  de- 
fendant. 

Upon  a  trial  by  referees,  they  shall,  in  their  decision  and  final 
report,  state  the  facts  found  by  them,  and  their  conclusions  of  law 
separately,  a  copy  of  which  shall  be  served  with  notice  of  the 
judgment;  and  the  time  within  which  exceptions  may  be  taken 
to  the  report  shall  be  computed  from  the  time  of  such  service. 

In  references  other  than  for  the  trial  of  the  issues  in  the  action, 
upon  the  coming  in  of  the  report  of  the  referee,  the  same  shall  be 
filed,  and  a  note  of  the  day  of  filing  shall  be  entered  by  the  clerk 
in  the  proper  book,  under  the  title  of  the  cause,  or  proceedins:, 
and  the  said  report  shall  become  absolute,  and  stand  as  in  all 
things  confirmed,  unless  exceptions  thereto  are  filed  and  served 
within  eight  days  after  service  of  notice  of  the  filing  of  the  same. 
If  exceptions  are  filed  and  served  within  such  time,  the  same  may 
be  brought  to  a  hearing  at  any  special  term  thereafter,  on  the 
notice  of  any  party  interested  therein. 
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a.  The  attention  of  the  court  has  been  called  to  the  proper  construction 
of  the  82d  rule,  in  regard  to  filing  reports  of  referees  other  than  for  the  trials 
ofissaes. 

J.  I  have  consulted  with  some  of  my  brethren,  and  we  are  of  the  opinion — 

1.  That  all  such  reports  must  be  filed,  and  a  note  of  the  day  of  filing  be 
made  by  the  clerk. 

2.  That  in  all  cases  where  any  of  the  defendants  appear  so  as  to  be  en- 
titled to  notice,  such  report  cannot  be  confirmed  until  eight  days  after  service 
of  notice  of  filing  the  same. 

8:  That  all  the  parties  who  have  appeared  in  the  cause  or  proceeding 
may  consent,  in  writing,  to  waive  the  delay  of  eight  days,  and  have  the  same 
confirmed  at  once. 

4.  That  in  cases  where  no  one  appears  for  the  defendant,  the  report  may 
he  presented  to  the  court  for  the  final  order  of  confirmation  and  judgment 
without  w&iting  eight  days  {Somers  v.  MiUiken,  not  reported ;  Ingraham,  J. 
10  Nov.  1868). 

e.  The  referee's  statement  of  his  conclusions  of  fact  and  law  will  not  be 
accepted  by  the  court  of  appeals  as  a  substitute  for  a  case  {Bis^ell  v.  Hamlin^ 
20  N.  Y.  519). 


BULE  33. — I$9ue8j  haw  setUed.  Issues  on  questions  of 
aduUery.    Motion  for  new  trial 

In  cases  where  the  trial  of  issues  of  fact  is  not  provided  for  in 
§  268  of  the  code,  if  either  party  shall  desire  a  trial  by  jury,  such 
party  shall,  within  ten  days  after  issue  joined,  give  notice  of  a 
special  motion  to  be  made  upon  the  pleadings,  that  the  whole 
issue,  or  any  specific  questions  of  fact  involved  therein,  be 
tried  by  a  jury.  With  the  notice  of  motion  shall  be  served  a  copy 
of  the  questions  of  fact  proposed  to  be  submitted  to  the  jury  for 
trial,  and  in  proper  form  to  be  incorporated  in  the  order  ;  and  the 
court  or  jud^e  may  settle  the  issues,  or  may  refer  it  to  a  referee 
to  settle  the  issues.  Such  issues  must  be  settled  in  the  form  pre- 
scribed in  §  72  of  the  code  of  procedure. 

In  all  actions  for  a  divorce,  when  issue  is  joined  by  the  plead- 
ings, upon  the  questions  of  adultery,  such  issue  shall  not  be  tried 
by  a  jury  until  the  issue  to  be  tried  shall  be  settled  in  like  manner 
as  in  other  actions,  where  issues  arising  out  of  the  pleadings  are 
required  to  be  settled. 

When  any  specific  questions  of  fact  involved  in  an  action  or 
any  questions  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by  a 
jnry,  as  a  substitute  for  a  feigned  issue,  and  has  been  tried,  or  a 
reference  other  than  of  the  whole  issue  has  been  ordered  under 
§271  of  the  code,  and  a  trial  had,  if  either  party  shall  desire  to  ap- 
ply for  a  new  trial,  on  the  ground  of  any  error  of  the  judge  or  ref- 
eree, or  on  the  ground  that  the  verdict  or  report  is  against  evi- 
dence (except  when  the  judge  directs  such  motion  to  be  made 
upon  his  minutes,  at  the  same  term  or  court  at  which  the  issues 
are  tried),  a  case  or  exceptions  shall  be  made,  or  case  containing 
exceptions,  as  the  case  may  require,  which  case  or  exceptions 
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shall  be  served  and  settled  in  the  manner  prescribed  by  the  rules 
of  the  conrt  for  the  settlement  of  eases  and  exceptions  in  other 
cases.  Such  motions  shall  be  made  in  thefirst  instance  at  special 
term  ;  and  if  neither  party  moves  for  a  new  trial  in  such  case  they 
shall  be  deemed  to  have  acquiesced  in  the  decision  of  the  judge 
or  referee,  and  the  verdict  of  the  jury  or  report  of  the  referee ;  and 
the  same  shall  not  be  questioned  upon  the  final  hearing  of  the 
cause  or  in  any  subsequent  proceeding  therein. 

a.  Issaes  to  be  tried  by  a  Jury. — Where  the  cux;umstances  of  the 
case  require  it,  the  court  will  order  issues  to  be  tried  by  a  iuiy  although 
the  application  is  not  made  within  ten  days  after  issue  is  joined  {Clark  t. 
Broois,  26  How.  285).  An  application  for  issues  comes  too  late  after  the 
trial  has  been  actually  commenced  (The  People  v.  Albany  R.  B,  Co.  7  Ahb. 
N.  B.  266;  O'Brien  v.  BotDes,  10  Abb.  106).  But  on  the  trial  by  a  jury  of 
issues  of  fact,  settled  in  an  equity  case,  the  court  may  in  its  discretion  sub- 
mit to  the  jury  additional  issues  arising  upon  the  proofs  and  material  to  the 
final  determination  (Farmers'  B'k  v.  Jodyn,  87  N.  Y.  858).  In  actions  for 
diyorce  on  the  ground  of  adultery,  issues  are  only  to  be  made  up  for  the 
trial  of  the  parts  contested  by  the  pleadings.  The  allegations  exprefslj 
made  on  one  side  and  denied  on  the  other,  and  those  only,  are  to  he  tried 
(Morrelly.  MorreU,  8  Barb.  286).  Accordingly,  held  that  where  the  bill  con- 
tained no  allegation  as  to  condonation  by  the  defendant  of  adulteries  com- 
mitted by  the  plaintiff,  an  issue  cannot  be  framed  diiecting  an  inquiry  wheth- 
er, in  case  the  plaintiff  has  been  guilty  of  adultery  since  the  intermarriage  oi 
the  parties,  it  was  committed  without  the  procurement  or  connirance  of  the 
defendant  or  not,  or  had  been  forgiven  by  her  or  not  (id.)  An  issue  whether 
the  plaintiff  was  guilty  of  adultery  at  any  time  before  the  commencement  of 
the  action,  with  a  person  named,  is  not  permissible.  It  is  not  sufficiently 
definite  (Strong  v.  Str<mg,  1  Abb.  N.  S.  288;  8  Rob.  719).  A  question  of 
alimony  should  not  be  submitted  to  a  jury  {Forrest  v.  Forrest,  8  Abb.  144 ;  5 
Bosw.  672). 

b.  Issues  made  by  the  pleadings  in  an  action  for  a  divorce,  and  which  do 
not  require  to  be  settled,  will  not  be  expunged  on  motion  (Strong  v.  Strong, 
8  Rob.  621). 

e.  Where,  on  motion  to  confirm  the  report  of  a  referee  in  an  action  for 
diyorce  on  the  ground  of  adultery,  it  did  not  appear  by  the  moving  papers 
that  a  jury  trial  had  been  waived  and  consent  to  the  reference  had  been 
given  in  writing  Audjlled^  as  required  by  section  266  of  the  code, — ^held  that 
the  reference  was  irregular,  and  the  motion  was  denied  (Diddell  v.  Didddl^  S 
Abb.  167). 

d.  Form  of  order  of  reference  to  settle  issues  (see  Miller  v.  Wilson,  1  Barb. 
222). 

See  post  Rule  86. 

BULE  34. — Settling  case,  exceptions,  and  fecial  verdicts. 

Whenever  it  shall  be  intended  to  move  for  a  new  trial  (except 
for  irregularity,  surprise,  or  upon  the  minutes  of  the  judge),  or  to 
review,  by  appeal  or  otherwise,  a  trial  by  a  jury,  by  the  court,  or 
by  referees,  a  case,  or  exceptions,  or  case  containing  exceptions, 
as  may  be  proper,  and  the  party  may  elect,  shall  be  prepared  by 
the  party  intending  to  make  the  motion,  or  to  review  the  trial,  and 
a  copy  thereof  shall  be  served  on  the  opposite  party  within  ten 
days  after  the  trial,  if  by  a  jury,  or  after  written  notice  of  the 
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filing  of  the  decision  or  report,  if  the  trial  be  by  the  court  or  by 
referees;  and  the  party  served  may,  within  ten  days  thereafter, 
propose  amendments  thereto,  and  serve  a  copy  on  the  party  pro- 
posing the  case  or  exceptions,  who  may  then,  within  four  aays 
thereafter,  serve  the  opposite  party  with  a  notice,  that  the  case  or 
exceptions,  with  the  proposed  amendments,  will  be  submitted  at  a 
time  and  place  to  be  specified  in  the  notice,  to  the  justice  or  ref- 
eree before  whom  the  cau&e  was  tried,  for  settlement.  The  just- 
ice or  referee  shall  thereupon  cori'ect  and  settle  the  case,  as  he 
shall  deem  to  consist  with  the  truth  of  the  facts.  The  time  for 
settling  the  case  must  be  specified  in  the  notice,  and  it  shall  not 
be  less  than  four  nor  more  than  twenty  days  after  service  of  such 
notice.  The  lines  of  the  case  shall  be  so  numbered  that  each  copy 
shall  correspond. 

Cases  reserved  for  argument  and  special  verdicts  shall  be  set- 
tled in  the  same  manner. 

a.  What  the  ca»e  staoald  contain. — Where  an  exception  is  taken 
at  the  trial,  the  party  may  make  a  case  presenting  such  exception  {Huff  v. 
Bennett,  2  Sand.  708).  Exceptions  should  give  a  plain  and  concise  statement 
of  the  facts  out  of  which  the  questions  of  law  arise;  and  the  evidence  should 
not  be  set  forth  in  detached  and  scattered  parceb  {Price  v.  Powell,  8  N.  Y. 
324). 

0.  The  piActice  of  inserting  the  judge^s  charge  in  exteneo,  in  exceptions,  is 
improper  {Balkeley  y.  Ketdtae,  4  Sand.  450),  as  is  the  insertion  of  exceptions 
by  the  prevailing  party  {De  Qroot  v.  Fulton  Fire  Ins.  Co,  4  Rob.  505)  ;  and 
where  the  case  is  for  the  purpose  of  an  appeal  from  the  judgment  only,  it  is 
improper  to  insert  questions  to  which  no  exceptions  are  taken,  and  evidence 
not  necessary  to  sustain  the  exceptions  of  the  losing  party  {id,  ;  Hoffman  y. 
JBtna  Ins.  Co.  19  Abb.  836). 

e.  Settlement  of  ease« — The  court  refused  leave  to  present  a  case  and 
amendments  for  settlement  after  an  unexcused  delay  of  eight  months  (  Whit- 
ing  V.  Kimball,  6  Bosw.  690). 

d.  The  settiement  of  a  case  is  a  judicial,  not  a  ministerial  act  {Fielden  v. 
Lahene,  14  Abb.  48).  SerMe,  if  on  the  settlement  of  a  case,  a  question  arises' 
whether  or  not,  on  the  reception  of  evidence  after  an  objection  thereto,  the 
objecting  party  excepted  and  the  testimony  on  that  question  is  equally  bal- 
anced, the  party  claiming  the  exception  must  prevail  {Sanger  v.  Vail,  18  How. 
500).  Where  the  judge  who  tries  a  cause  dies  before  the  settlement  of  a  case, 
the  case  may  be  settled  by  another  justice  of  the  court  {Mbrae  v.  JSvans,  6  How. 
445). 

e.  Resettlement  of  ease. — ^An  application  for  a  resettlement  of  a 
case  most  be  made  to  a  justice  of  the  supreme  court  at  special  term,  notwith- 
standing an  appeal  is  pending  in  the  court  of  appeals ;  and  it  is  not  necessary 
to  apply  first  to  the  court  of  appeals  to  have  the  cause  remitted  to  the  su- 
preme court  before  making  such  application  (  Witbeci  v.  Waine,  8  How.  488 ; 
l4felie  v.  Sniffin,  8  id,  250).  On  a  resettlement,  a  party  is  not  entitled  to  have 
inserted  in  the  case  that  it  contains  all  the  evidence  given  upon  the  trial 
{Magnue  v.  Trisehet,  2  Abb.  N.  8.  175).  It  is  too  late  after  the  decision  of  an 
appeal,  to  move  for  a  resettlement  of  the  case  {FM  v.  Wood,  2  Abb.  419 ; 
FUek  V.  Idvingeton,  7  How.  410 ;  and  see  Gatlin  v.  Cole,  19  How.  82 ;  10  Abb. 
887  ;  and  see  17  How.  882).  The  court  of  appeals  may  suspend  judgment  to 
enable  either  party  to  obtain  a  resettlement  of  the  case  {Riee  v.  hham,  1 
Keyes,  44 ;  and  see  ante,  p.  589.) 

See  antCy  pp.  400,  e,  401,  a. 
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BULE  35. — Case^  haw  waived  and  when  deemed  settkd. 

If  the  party  shall  omit  to  make  a  case  within  the  time  above 
limited,  he  shall  be  deemed  to  have  waived  his  ri^ht  thereto ;  and 
when  a  case  is  made,  and  the  parties  shall  omit,  within  the  several 
times  above  limited,  the  one  party  to  propose  amendments,  aud 
the  other  to  notify  an  appearance  before  the  justice  or  referee, 
they  shall  respectively  oe  deemed,  the  former  to  have  agreed  to 
the  case  as  proposed,  aud  the  latter  to  have  agreed  to  the  amend' 
ments  as  proposed. 

BULE  36. — EzceptUms^  what  to  cantain.  AmendmenU, 
how  to  he  marked. 

Exceptions  shall  only  contain  so  much  of  the  evidence  as  may 
be  necessary  to  present  the  questions  of  law  upon  which  the  same 
were  taken  on  the  trial ;  and  it  shall,  be  the  duty  of  the  justice, 
upon  settlement,  to  strike  out  all  the  evidence  and  other  matters 
wJiich  shall  not  have  been  necessarily  inserted. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions,  shall,  before  submit- 
ting the  same  to  the  judge  or  justice  for  settlement,  mark  upon  the 
several  amendments  his  proposed  allowance  or  disallowance 
thereof. 

a.  The  office  of  an  exception  is  to  enable  the  judge  on  the  trial  to  know 
and  correct,  if  he  desires  it,  his  ruling  on  the  precise  point  complained  of.  An 
exception  to  the  "  whole  char^,'^  containing  several  propositionfl,  is  too  brotd, 
if  any  part  of  the  charge  is  right;  and  the  addition  in  the  exception,  *^ind 
each  part  of  it,"  does  not  make  it  sufficiently  specific  (Jimee  y.  0$good^  6  N.  Y. 
288 ;  CalduM  v.  Murphy,  11 N.  T.  416 ;  Ikeker  y.  MaUhewi,  12  N.  Y.  318).  And 
where  the  exception  is  so  vague  that  the  appellate  court  cannot  detennine 
whether  it  is  to  the  award  of  judgment  or  to  the  manner  of  ^ying  it,  it  will 
be  disregarded  as  too  general  (Sandi  v.  Church,  6  N.  Y.  847 ;  Hiait  v.  Ma^^ 
7  id,  266) ;  and  an  exception  is  bad  for  want  of  particularity,  which  ssts: 
^^  To  which  charge  the  defendant's  cocmsel  excepted  "  {FUeh  y.  lAmgita^  7 
How.  410).  If  it  appear  each  request  or  ofier  was  separately  paased  npon  and 
each  ruling  excepted  to,  it  is  sufficient  (DuriM  v.  wUeB,  11  N.  Y.  420). 

ft.  A  stipalation  to  the  effect  that  the  finding  and  decisions  of  the  judge  in 
a  cause  tried  without  a  jury,  *'  shall  be  considered  as  having  been  duly  except- 
ed to,"  will  not  be  regarded  as  equivalent  to  an  exception  {Stephens  v.  Bff/- 
7w>W«,  7  N.  Y.  454).  , 

c  A  general  objection  to  the  admissibility  of  evidence  ia  sufficient,  when 
the  objection  could  not  have  been  obviated  on  the  trial  (Merritt  y.  Beama^  6 
N.  Y.  168) ;  but  a  party  is  not  at  liberty  to  start  a  question  on  a  motion  ftr 
a  new  trial,  or  in  a  court  of  reyiew,  which,  had  it  been  mentioned  on  the  trial 
fMght  have  received  a  satisfactory  answer  (Henry  y.  BaUna  Bank,  1  K.  Y.  87; 
Mabbett  v.  White,  12  N.  Y.  442 ;  Broten  y.  Oayttga  R  M,  Co.  id.  486). 

d.  After  argument  and  judgment,  it  is  too  late  to  alter  exceptions  in  the 
cause  {FUeh  y.  Livingstan,  7  How.  410;  and  see  2  Abb.  419;  and  17  How. 
382). 

e.  Bxceptious  need  not  be  authenticated  by  the  signature  or  seal  of  the 
judge  {ZabriMe  v.  Smith,  11  N.  Y.  480). 

/.  It  is  irregular,  unless  by  leaye  of  the  court,  for  the  opposite  party,  instesd 
of  submitting  amendments  to  the  case  served,  to  strike  out  the  whole  or  a 
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large  portion  of  the  case  by  a  edngle  amendment  and  subAtitute  a  new  case 
dravn  by  himself  (Stuart  y.  Binsae,  3  Bosw.  657  ;  4  Bosw.  616). 

g.  8mhU,  where  the  amendments  are  on  a  separate  paper,  each  place  or 
passage  where  the  amendments  are  proposed  to  be  made  or  mserted  should 
be  distinctly  marked  on  the  case  snbndtted  {8tuaH  v.  Binue^  3  Bosw.  668 ;  4 
Bosw.  616). 

h.  Exceptions  taken  on  trial  bat  not  noticed  on  the  argument  of  the  ap- 
peal may  be  deemed  abandoned  {Oummings  y, Morris,  8  Bosw.  560 ;  Flanders  y, 
CroUus,  1  Duer,  209 ;  and  see  Brawn  v.  Oolie,  1  E.  D.  Smith,  269). 

t.  See  Rule  22  of  superior  court,  New  York,  post. 


BULE  37. — Filing  case  or  exceptions.  Order  deda/ring 
case  (Aandoned. 

Where  a  party  makes  a  case  or  exceptions,  he  shall  procure 
the  same  to  be  filed  within  ten  days  after  the  same  shall  be  settled, 
or  it  shall  be  deemed  abandoned. 

And  on  filing  affidavit  that  snch  case  or  exceptions  has  not 
been  filed,  and  showing  the  time  of  the  settlement  thereof,  and 
that  more  than  ten  days  has  elapsed  from  the  time  of  snch  settle- 
ment, an  order  of  conrse  may  be  entered,  declaring  the  same 
abandoned,  and  the  party  may  proceed  as  if  no  case  or  exceptions 
had  been  made. 

a.  The  court  may  order  exceptions,  to  be  filed  nunc  pro  tunCj  after  the  ten 
days  fixed  by  the  court  {Sheldon  y.  Wood,  14  How.  18 ;  Peek  v.  2^.  T.  <jg  Liver- 
pool Mail  Steamship  Co,  3  Bosw.  622 ;  and  see  Eobinson  v.  Hudson  R  E.  Co. 
3  Abb.  115 ;  Elston  v.  Schdling,  7  Rob.  74). 

h.  The  moying  party  must,  within  ten  days  after  the  case  is  settled,  file  a 
copy  of  the  case  as  settled  and  the  original  papers  containing  the  case  and 
amendments  as  they  came  from  the  judge  or  referee  {Parker  y.  Link,  26  How. 
375). 

e.  Appeal  cannot  be  dismissed  for  failure  of  appellant  to  serve  a  case  and 
exceptions  {Bankin  v.  Pine,  4  Abb.  800 ;  Brown  y.  Bardie,  5  Rob.  678.) 

;  a.  After  a  case  has  been  settled  and  filed  it  may  be  taken  in  any  subsequent 
step  in  the  cause  as  prima  fade  evidence  of  the  facts  therein  appearing  ( Van 
Bergen  v.  Aekles,  21  How.  814). 

EULE  38. — Statement  of  facts  on  appeal  to  the  court  of 
appeals. 

A  party  desiring  to  appeal  to  the  court  of  appeals,  in  an  action 
tried  by  the  court  or  referees,  may  have  the  facts  upon  which  the 
decision  of  the  general  term  was  based  settled  for  the  purpose  of 
fiuch  appeal ;  and  for  the  purpose  of  such  settlement  the  party 
shall,  within  twenty  days  after  notice  of  the  judgment,  propose 
and  serve  upon  the  opposite  party  such  a  statement  of  the  facts  as 
he  deems  proper. 

The  party  upon  whom  such  statement  is  served  may,  within 
twenty  days  after  such  service,  prepare  such  amendments  to  the 
statement  as  he  may  deem  proper,  which  amendments  shall  be  in 
writing,  and  served  on  the  moving  party.  The  party  preparing  the 
original  statement  may  give  eight  days'  notice  that  the  statements 
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and  amendments  will  be  presented  for  settlement  to  the  jastice 
who  delivered  the  opinion  in  the  case,  or  if  no  opinion  was  de- 
livered, to  the  presidmg  justice  of  the  court.  Sucn  justice  shall 
settle  the  facts ;  and  upon  the  statement,  as  settled  by  mm,  he  shall 
indorse  an  order  that  the  statement  be  attached  to  the  judgmen^ 
roll. 

e.  Where  this  rule  has  been  disregarded,  semhle,  the  court  may  allow  the 
statement  to  be  made  nunc  pro  tune  (Smith  y.  Orant,  17  How.  388). 
See  anU,  §  833,  and  Rule  84. 

BULE  39. — Arguments  and  ^motionSj  Tunv  noticed^  and  de- 
faults thereon.  Orders  to  show  ca/ase^  when  granted  and  him 
returnable,  A  stay  of  proceedings.  Irregularities  to  he  staled. 
Judgment  in  divorce  cases. 

All  questions  for  argument,  and  all  motions,  shall  be  brought 
before  the  court  on  a  notice,  or,  when  a  notice  lees  than  eiffht 
days  is  prescribed  by  the  judge  or  court,  under  §  402  of  the  c<we, 
by  an  order  to  show  cause ;  and  if  the  opposite  party  shall  not  ap- 
pear to  oppose,  the  party  making  the  motion  or  obtaining  the  or- 
der, shall  be  entitlea  to  the  rule  or  judgment  moved  for,  on  proof 
of  due  service  of  the  notice  or  order  and  paper  required  to  be 
served  by  him,  unless  the  court  shall  otherwise  direct. 

Such  order  to  show  cause  shall  only  be  granted  when  a  special 
reason  for  a  notice  less  than  eight  days  appears  on  the  papers 
presented,  and  the  party  shall  in  his  affidavit,  state  the  present 
condition  of  the  action,  and  whether  at  issue,  and  the  time  ap- 
pointed for  holding  the  next  circuit  in  the  county  where  the  action 
is  triable.  The  order  shall  also  (except  in  the  first  judicial  di6trict| 
be  returnable  only  before  the  judge  who  grants  it,  or  at  a  special 
term  appointed  to  be  held  in  the  district  in  which  such  jadge 
resides. 

No  order  served  after  the  action  shall  have  been  noticed  for 
trial,  if  served  within  ten  days  of  the  circuit,  shall  have  the  effect 
to  stay  the  proceedings  in  the  action,  unless  made  at  the  circuit 
where  such  action  is  to  be  tried,  or  by  the  judge  who  is  appointed 
or  is  to  hold  such  circuit. 

And  when  the  motion  is  for  irregularity,  the  notice  or  order 
shall  specify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  by  default,  or  by  the 
consent  of  the  adverse  party,  shall  not  extend  to  a  complaint  for 
a  divorce. 

l.  A  motion  to  set  aside  any  proceeding  on  the  ground  of  irregularis  mmt 
be  made  promptly  and  before  the  moving  party  takes  any  other  step  in  tbe 
cause  (Persse  and BrooJu  Paper  WarJiss  v.  Vnuk,  14  Abb.  119 ;  LawrenceY.  Jonei, 
16  Abb.  110;  Law  v.  Qraydm,  14  Abb.  444;  Strong  v.  Strong,  4  Rob.  821). 
Or  the  irregularity  is  waived  (1  Johns.  Cob.  248 ;  10  Wend.  660 ;  4  Paige,  488 ; 
10  Paige,  669;  11  Paige,  470;  11  How.  91 ;  16  How.  129,  871 ;  9  flow.  7, 
34,  78 ;  6  Abb.  807).  Iterance  of  the  practice  no  excuse  for  not  moving 
(1  Denio,  660).    The  court  refosed  to  set  aside  an  irregular  judgment  after  a 
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delay  of  three  months  (Janes  v.  U.  8.  8l(Ue  Oo.  16  How.  129).  And  there  can 
be  no  relief  against  an  irregular  judgment  unless  applied  for  within  a  year 
after  the  judgment  is  entered  {Moultony,  de  ma  Catty  ^  6  Rob.  472 ;  Whitekead 
V.  Peeare,  9  How.  86 ;  ante^  p.  433,  d).  But  where  the  defect  is  a  want  of  juris- 
diction, the  motion  may  be  made  at  any  time  {HaUett  y.  Righters^  18  How.  43 ; 
Bwidarfy.  Dayton,  17  Abb.  86,  note;  Blahe  y.  Simmeon,  12  Abb.  881 ;  Weela 
y.  Merrett,  6  Rob.  610). 

a.  Serving  notice  of  appeal  from  a  judgment  is  not  a  waiyer  of  a  motion 
to  set  aside  the  judglnent  for  irregularis  (VlumpJia  y.  Whiting,  10  Abb.  448)  ; 
nor  of  the  right  to  moye  for  leaye  to  renew  a  motion  [Belmont  y.  Erie  B.  B,  Co. 
68  Barb.  687). 

J>.  On  a  motion  to  set  aside  proceedings  for  irregularity,  the  court  will  re- 
gard only  such  irregularities  as  are  pointed  out  by  the  papers  on  which  the 
motion  is  founded  ^Boater  y.  Arnold,  9  How.  445 ;  Bowrnan  y.  Sheldon,  6  Sand.. 
860;  and  see  Harder  y.  Harder,  26  Barb.  412;  Roche  y.  Ward,  7  How.  416; 
Barker  y.  Cook,  40  Barb.  254 ;  Lulor  y.  Fitiher,  2  Rob.  669). 

e.  It  seems  to  be  sufficient,  if  the  j^und  of  irregularity  apx>ears  by  the 
motion  papers,  although  not  in  the  notice  (Blake  y.  Locy,  6  How.  108). 

d.  Motion  to  set  aside  judgment  for  a  defect  in  the  statement  is  not  within 
the  rule  requiring  a  specification  of  the  irregularity  (Winnebrennev^,  Edgerton^ 
8  Abb.  419). 

e.  Issuing  an  execution  in  yiolation  of  a  stay  of  proceedings  is  not  an 
irregularity  merely,  within  this  rule  requiring  it  to  be  stated  in  the  notice  of 
motion  (Jad^on  y.  Smith,  16  Abb.  201 ;  see,  Macomber  y.  Mayor  of  N,  F.  17 
Abb.  87,  48  ;  Lawrence  y.  Jones,  15  Abb.  110).  Nor  is  a  motion  to  set  aside  a 
judgment  entered  upon  confession,  for  a  defect  in  the  statement,  within  thia 
rule  ( Winnebrenner  y.  Edgerton,  80  Barb.  186).  Gases  within  the  rule,  see  Per-- 
hns  y.  Mead  (22  How.  476)  ;  Selover  y.  Forbes  (22  How.  477). 

/.  Where  the  motion  is  denied  because  the  ground  of  irregularity  was  not 
stated  in  the  notice,  leaye  may  be  giyen  to  renew  the  motion  on  amended 
papers  (Macomber  y.  Mayor  of  N,  Z.  17  Abb.  87 ;  Bowman  y.  Sheldon,  5  Sand. 
660). 

g.  Where  no  irregularity  is  stated  in  the  notice  of  motion  and  the  motion 
is  denied,  on  appeal  from  the  order  denying  such  order,  nothing  appearing  to 
the  contrary,  the  court  will  presume  the  motion  was  denied,  because  the  motion 
papers  did  not  disclose  the  irregularity  complained,  of  and  will  affirm  the 
order  (Lewis  y.  Graham,  16  Abb.  126 ;  and  see  Shipman  y.  Shtfer,  14  Abb. 
449). 

See  note  to  code,  §  402. 

RULE  40. — Enumerated  motions.  Nmienumerated  motions^ 
Contested  motionSj  where  to  he  heard. 

Ennmerated  motions  are  motions  arising  on  special  verdict^ 
issues  of  law,  cases,  exceptions,  appeals  from  orders  sustaining 
or  overruling  demurrers,  appeals  from  an  inferior  court,  vid  ap- 
peals by  virtue  of  §  348  of  the  code. 

Konenumerated  motions  include  all  other  questions  submitted 
to  the  court,  and  shall  be  heard  at  special  term,  except  when 
otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing 
at  any  special  term  held  at  the  same  time  and  place  with  a  circuit, 
except  m  actions  upon  the  calendar  for  trial  at  such  circuit,  and 
in  wnich  the  bearing  of  the  motion  is  necessary  to  the  disposal  of 
the  cause,  and  except  also  that,  in  counties  in  which  no  special 
term  distinct  from  a  circuit  is  appointed  to  be  held,  motions  in 
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actions  triable  in  any  such  county  may  be  noticed  and  brought 
on  at  the  time  of  holding  the  circuit  and  special  term  in  the 
county  in  which  such  actions  are  triable. 

a.  ^^  A  motion  for  a  reference  in  an  action, — held  to  be  a  nonenumerated 
motion  ^  (Conway  y,  HUehiru,  9  Barb.  886).  The  motion  for  a  new  trial  od 
the  merits  is  not  a  nonenumerated  motion  (EUiwarth  y.  Gooding,  8  How.  4; 
Van  Sehaiek  y.  Winns,  ib.  7).  "An  appeal  from  an  order  appointing  an  ad- 
ministrator is  a  calendar  clause  ^*  (Brodneay  y.  Jetoett,  16  Barb.  598). 

See  code,  fS  400, 401.  . 

EULE  41. — Filing  notes  of  issue.  General  term  calendar. 
Date  of  issue. 

Notes  of  issue  for  the  general  term  shall  be  filed  eight  dap  be- 
fore the  commencement  of  the  court  at  which  the  causes  may  be 
noticed.  The  clerk  shall  prepare  a  calendar  for  the  general  term, 
and  cause  the  same  to  be  printed  for  each  of  the  justices  holding 
the  court.  Appeals  shall  be  placed  on  the  calendar,  according  to 
the  date  of  the  service  of  the  notice  of  appeal ;  and  other  cases  as 
of  the  time  when  the  question  to  be  reviewed  arose. 

See  16  How.  225 ;  and,  as  to  Eings  county,  Laws  1859,  ch.  213. 

BULE  42. — Enumerated  motions^  how  ^noticed.  Papers  to 
be  furnished^  and  by  whom. 

Enumerated  motions  shall  be  noticed  for  the  first  day  of  tenn 
by  either  party. 

The  papers  to  be  furnished  on  such  motions  shall  be  a  copy  of 
the  pleadings,  when  the  question  arises  on  the  pleadings,  or  anv 
part  thereof,  or  of  such  parts  only  as  relate  to  the  question  raised 
by  the  demurrer,  a  copy  of  the  special  verdict,  return  or  other 
papers  on  which  the  question  arises ;  and  the  party  whose  duty  it 
IS  to  furnish  the  papers  shall  serve  a  copy  on  the  opposite  party, 
except  upon  trial  of  issues  of  law,  at  least  eight  days  before  the 
time  the  matter  may  be  noticed  for  argument.  If  the  party  whose 
duty  it  is  to  furnish  the  papers  shall  neglect  to  do  so,  the  opposite 
party  shall  be  entitled  to  move,  on  affidavit  and  notice  of  motioD, 
that  the  cause  be  struck  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  judgment  be  rendered  in 
his  favor;  provided,  however,  that  in  mortgage  and  partition 
cases,  where  the  plaintiff's  rights  are  not  contested,  no  copies  of 
pleadings  need  be  furnished  to  the  court. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  qnesr 
tion  arises  on  special  verdict,  and  by  the  party  demurring  in  cases 
of  demurrer,  and  in  all  other  cases  by  the  party  making  the  mo- 
tion. 

h.  Where  the  party  whose  duty  it  is  to  ftunish  the  papers  neglects  to  do  so, 
the  opposite  par^  shonld  move  to  have  the  cause  stmck  from  the  caleDdv; 
he  cannot  raise  the  objection  when  the  cause  is  called  to  be  heard  (Tovn$»d 
V.  WheeUr,  4  Wend.  197.) 
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a.  An  appeal  from  an  order  of  the  county  court  granting  a  new  trial,  on  the 
judge's  minutes  is  an  enumerated  motion,  and  must  be  placed  upon  the  calen- 
dar and  brought  on  upon  printed  papers  (Harper  v.  Alli/n,  3  Abb.  N.  8.  186). 

5.  Printing  the  papers  on  an  appeal  is  for  the  benefit  of  the  court,  and 
is  not  to  be  dispensed  with,  except  by  its  order  ( WkeeUr  v.  Falconer,  7  Rob. 
45). 

RULE  43. — Papers  to  he  furnished  on  appeal,  and  by  whom. 
To  ie  printed.  Points  to  ie  served.  Striking  amse  from  calen- 
dar.   Caaes  wnder  §  372. 

When  an  appeal  is  noticed  for  a  general  term,  in  cases  em- 
braced in  chapter  3  of  title  II.  of  the  code,  and  of  §  348  of  the 
code,  the  appellant  shall  furnish  the  papers  for  the  court,  which 
consist  of  a  copy  of  the  judgment-roll,  together  with  a  case,  stat- 
ing the  time  of  the  commencement  of  the  suit,  and  of  the  service 
of  the  respective  pleadings,  the  names  of  the  original  parties  in  full, 
the  change  of  parties,  if  any  has  taken  place  pending  the  suit,  to 
which  shall  be  added  the  opinion  of  the  court  below,  or  an  affi- 
davit that  no  opinion  in  writing  was  given,  or  if  given,  tliat  a  copy 
could  not  be  procured.  At  the  commencement  of  the  argument 
the  appellant  shall  furnish  a  printed  copy  of  the  papers  to  each  of 
the  juages,  together  with  a  printed  copy  of  the  points  on  which 
he  intends  to  rely,  with  a  reference  to  the  authorities  which  he  in- 
tends to  cite ;  and  he  shall  also  deliver  to  the  attorney  of  the  ad- 
verse party,  at  least  eight  days  before  the  first  day  of  the  term, 
three  printed  copies  of  the  said  papers.  And  at  the  commence- 
ment of  the  argument,  each  party  shall  serve  upon  his  adversary 
a  printed  copy  of  his  points  and  authorities  on  which  he  intends 
to  rely.  In  case  the  appellant  neglects  so  to  furnish  to  the  ad- 
verse party  the  said  number  of  copies  of  the  papers,  the  latter  shall 
be  entitled  to  move,  on  affidavit  and  notice  of  motion,  for  the 
earliest  practicable  day  in  term  for  hearing  nonenumerated  mo- 
tions, that  the  cause  be  stricken  from  the  calendar  (whichever  par- 
ty may  have  tioticed  it  for  argument),  and  that  judgment  be  ren- 
dered in  his  favor. 

When  a  case  is  agreed  upon  bjr  the  parties,  according  to  §  372 
of  the  code,  the  plaintiff*  shall  furnish  the  necessary  papers  for  argu- 
ment, duly  printed  as  in  cases  of  appeal. 

ETJLB  44. — Appeal  from  surrogate's  decision.  Petition. 
Answer  to  petition.  Order  to  ansfioer  petition.  Guardian  ad 
Utem,  how  appointed.  Order  to  deliver  copy  petition.  Appellant 
to  furnish  papers. 

On  an  appeal  to  this  court  from  the  order,  sentence,  or  decree 
of  a  surrogate's  court,  the  party  appealing  shall  tile  a  petition  of 
appeal,  addressed  to  this  court,  witn  the  clerk  of  the  county  in 
which  the  order,  sentence,  or  decree  appealed  from  was  made, 
within  fifteen  days  after  the  appeal  is  entered  in  the  court  below, 
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or  the  appeal  shall  be  considered  as  waived ;  and  any  party  inter- 
ested in  tne  proceedings  in  the  court  below  may  thereupon  apply 
to  this  court,  exparie,  to  dismiss  the  appeal  with  costs.     The  peti- 
tion of  appeal  shall  briefly  state  the  general  nature  of  the  prooeed- 
ings,  and  of  the  sentence,  order,  or  decree  appealed  from,  and  shall 
specify  the  part  or  parts  thereof  complainea  of  as  erroneous ;  ex- 
cept where  the  whole  sentence,  order,  or  decree  is  alleged  to  be 
erroneous,  in  which  case  it  shall  be  sufficient  to  state  that  the  same 
and  every  part  thereof  is  erroneous.    And  where  the  appeal  is 
from  a  sentence  or  decree  on  the  settlement  of  the  accounts  of  an 
executor,  administrator  or  guardian,  if  the  appellant  wishes  to  re- 
view the  decision  as  to  the  allowance  or  rejection  of  any  particu- 
lar items  of  the  account,  such  items  shall  be  specified  in  the  peti- 
tion of  appeal ;  or  the  allowance  or  disallowance  of  any  such  items 
shall  not  be  considered  a  sufficient  ground  for  reversing  or  modify- 
ing the  sentence  or  decree  appealeafrom.    The  respondent,  in  his 
answer  to  the  petition  of  appeal  in  such  cases,  may  also  specify 
any  items  in  the  account,  as  to  which  he  supposes  the  sentence  or 
decree  is  erroneous  as  against  him  and  in  favor  of  the  appellant. 
And  upon  the  hearing  of  the  parties  upon  such  appeal,  the  sen- 
tence or  decree  may  be  modified  as  to  any  such  items,  in  tlie  same 
manner  as  if  a  cross-appeal  had  been  brought  by  such  respondent. 
The  appellant  may  have  an  order  of  course,  that  the  respondent 
in  the  petition  of  appeal  answer  the  same  within  twenty  days  after 
the  service  of  a  copy  of  the  petition  of  appeal  and  notice  oi  the  or- 
der, or  that  the  appellant  be  heard  ex  parte.    And  where  the  re- 
spondent is  an  adult,  upon  fih'ng  an  affidavit  of  such  service  upon 
tne  attorney  of  the  respondent,  if  he  has  appeared  either  in  this 
court  or  in  the  court  below  by  an  attorney  of  this  court,  or  upon 
the  surrogate  if  he  has  not  appeared  by  such  attorney,  and  that 
no  answer  to  the  petition  of  appeal  has  been  received,  the  appel- 
lant may  have  an  order  of  course  that  the  appeal  be  heard  ex  parte 
as  against  such  respondent.     Where  the  respondent  is  a  minor,  if 
he  does  not  procure  a  guardian  ad  litem^  upon  the  appeal,  to  be 
appointed  within  twenty  days  after  the  filing  of  the  petition  of 
appeal,  the  appellant  may  apply  to  a  justice  of  this  court,  exparte^ 
for  the  appointment  of  such  guardian.     And  if  the  minor  has  ap- 
peared by  his  guardian  ad  litem  in  this  court,  the  appellant  may 
nave  an  order  of  course  that  the  guardian  ad  litem  of  the  respond- 
ent answer  the  petition  of  appeal  within  twenty  days  alter  service 
of  a  copy  thereof  and  notice  of  the  order,  or  that  an  attachment 
issue  against  such  guardian.    When  a  petition  of  appeal  is  filed, 
if  it  has  not  been  served  on  the  adverse  party,  the  respondent  may 
have  an  order  of  course,  that  the  appellant  deliver  a  copy  of  the 
petition  of  appeal  to  the  attorney,  or  to  the  guardian  ad  litem  of 
the  respondent,  within  ten  days  after  the  service  of  notice  of  such 
order,  or  that  the  appeal  be  dismissed ;  and  if  the  same  is  not  de- 
livered within  the  time  limited  by  such  order,  the  respondent,  up- 
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on  due  notice  to  the  adverse  party,  may  apply  at  a  special  term  to 
dismiss  the  appeal  with  costs.     Upon  tlie  hearing  of  any  such  ap- 

t>eal  as  is  referred  to  in  this  mle,  it  shall  be  the  duty  of  the  appel- 
ant to  furnish  the  court  with  a  copy  of  the  petition  of  appeal, 
and  of  the  answer  thereto,  if  an  answer  has  been  received,  and  a 
aopj  of  the  proceedings  below,  including  a  copy  of  the  appeal  as 
entered. 

a.  The  decree  of  a  surrogate  admitting  a  will  to  probate,  not  appealed 
from,  is  conclusive,  and  cannot  be  reviewed  collaterally  {HiU  v.  Burger^  10 
How.  264 ;  and  see  Mcrrell  v.  Dennisan,  8  Abb.  401). 

h,  Wbo  may  appeal. — It  seems  that  any  person  cited  before  the  sur- 
rogate, and  who  is  or  may  be  in  any  way  interested  as  heir,  next  of  kin, 
devisee  or  legatee,  may  appeal  (Be  merman^  16  Abb.  897,  note).  A  legatee 
named  in  a  will,  though  not  a  party  to  the  proceedings  before  the  surrogate, 
may  appeal  from  his  decree  refusing  probate  (LewU  v,  Jones^  50  Barb.  645 ; 
and  see  Pruyn  v.  BrinJcerhoff,  7  Abb.  N.  8,  400), 

c.  From  an  order  of  a  surrogate  appointing  an  administrator,  separate 
appeals  should  not  be  brought  by  parties  opposing  such  appointments,  as 
next  of  kin,  whose  interests  and  rights  are  the  same  {BrocJcway  v.  Jewett^  16 
Barb.  590). 

d.  Parties  to  the  appeal. — The  heirs-at-law,  next  of  kin,  and  leg- 
atees of  a  decedent  are  necessary  parties  to  an  appeal  from  an  order  admitting 
a  will  to  probate  {Oilman  v.  Oilman^  35  Barb.  591). 

e.  Upon  an  appeal  from  an  order  or  decree  of  a  surrogate,  all  persons  to 
whom  sums  are*  awarded  by  the  surrogate,  and  who  are  therefore  interested 
in  sustaining  his  decree,  should  be  made  parties  respondent  to  the  petition 
of  appeal,  although  they  are  not  parties  to  the  proceedings  before  the  sur- 
rogate (  Wilcox  V.  Smithy  26  Barb.  316). 

/.  Where  there  is  a  defect  of  parties,  if  no  motion  is  made  to  stay  or 
dismiss  the  appeal  on  that  ground,  and  the  omitted  parties  have  neither 
taken  an  appeal  themselves,  nor  applied  to  be  made  parties,  the  appellate 
court  cannot  reverse  the  decree  appealed  from,  although  they  may  deem  it 
erroneous  {Brown  v.  Evam,  34  Barb.  594). 

g.  Proceedings  on  death  of  the  appellant  (Benwich  v.  Cooper ,  10  Paige, 
804). 

h.  If  any  of  the  respondents  are  infants,  a  guardian,  ad  litem,  must  be  ap- 
pointed, and  the  order  to  show  cause  varied  accordingly  {Benwich  v.  Cooper, 
10  Paige,  304). 

i.  Effeet  of  appeal. — The  effect  of  an  appeal  is  to  stay  all  proceed- 
ings before  the  surrogate  pending  the  appeal  {Hicks  v.  Bicksj  12  Barb.  322; 
Netchouse  v.  Oale,  5  Brad.  Surrogates'  Rep.  218). 

j.  Time  for  appeallnn^. — ^An  appeal  from  a  decision  of  a  surrogate, 
confirming  the  probate  of  a  will,  must  be  brought  within  thirty  days  after 
the  making  the  decree  (  WUliams  v.  Fitch,  15  Ban).  654).  An  appeal  from  a 
surrogate's  decree  of  distribution  must  be  taken  in  three  months  therefrom 
{AntKony  v.  Brouwer,  31  How.  128). 

h  If  the  appeal  is  not  taken  within  the  time  limited  by  statute  (2  R.  S. 
608  to  611),  the  right  of  appeal  is  lost  {Brmson  v.  Wa/rd,  8  Paige,  189). 

2.  Petition  of  appeal. — The  petition  of  appeal  should  name  the 
persons  intended  to  be  made  respondents,  and  should  pray  that  they  answer 
the  petition  (Kellett  v.  Baihbun,  4  Paige,  102).  It  should  be  entitled  in  the 
appeal  {Gardner  v.  Gardner,  5  Paige,  170) ;  and  all  parties  to  the  proceedings 
berore  the  surrogate,  interested  in  sustaining  or  defeating  the  decree  appealed 
from,  should  be  made  parties  to  the  appeal  {Gilchrist  v.  Bea,  9  Paige  66 ; 
Suffem  V.  Lawrence,  4  How.  129  ;  2  Codf  Rep.  69) ;  and  a  party  so  affected 
by  the  appeal,  but  not  a  party  thereto,  may  have  the  same  so  modified  as  not 
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to  prejudice  his  rights  (Gardner  v.  Gardner,  5  Paige,  170).  On  the  final 
accounting  of  an  executor^  he  should  name  the  persons  intended  to  he  made 
respondents,  and  who  are  called  upon  to  answer  (.firotc^  v.  Evant,  84  Barh. 
694). 

a,  A  petition  of  appeal  from  a  decree  of  a  surrogate  assuming  to  settle 
the  accounts  of  a  guaraian,  on  an  application  by  him  in  his  character  of  ad- 
ministrator, need  not  specify  the  itons  of  the  accounts  (Bank$  v.  Taylor,  10 
Abb.  199). 

b.  Amending  petition. — The  court  may  allow  a  petition  of  appeal 
to  be  amended  to  bring  in  additional  parties  {Gilman  y.  GUman,  85  fiarb. 
591). 

e.  Filing  petition. — The  court  may  extend  the  time  to  file  the  peti- 
tion of  appeal  (HaUey  y.  Van  Amringe,  4  Paige,  279 ;  JBuffem  y.  Lattretioe,  4 
How.  129). 

d.  Compelling  rarrogate  to  make  a  return. — ^A  surrogate  will 
be  compelled  to  make  a  return  to  an  appeal  within  a  reasonable  time  (no 
lime  bemg  fixed  by  statute  or  rule),  by  an  order  of  the  court,  on  pain  of  at- 
tachment  {Gardner  y.  Brovm^  6  How.  851).  An  objection,  that  his  fees  haye 
not  been  paid,  is  of  no  ayail  where  it  appears  they  were  ofiered  to  be  paid 
when  ascertained  (i&.) 

e.  Extending  time  to  procure  return. — ^Where  the  appellant 
could  not  obtain  a  return,  nor  take  any  steps  to  procure  it,  nor  compel  the 
return,  the  court  will  allow  him  further  time  to  procure  the  return  (GUmm 
y.  Gilman,  85  Barb.  591). 

/.  Motion  to  dismiss  appeal. — Where  an  ap^I  is  taken  fixm 
an  order  of  the  surrogate,  and  the  petition  of  appeal  is  filed  within  the 
time  prescribed  by  the  rules  of  the  court,  an  application  to  the  court,  under  ihe 
rule  to  dismiss  the  appeal,  by  a  party  whose  interest  is  afiet^d  by  the  appeal, 
but  who  has  not  been  made  a  party  to  the  petition  of  appeal,  most  be  made 
upon  notice.  That  rule  only  authorizes  an  ex  parte  application  to  be  made 
to  dismiss,  where  the  petition  of  appeal  has  not  been  filed  in  time ;  not  where 
any  of  the  proper  parties  haye  been  omitted  in  the  petition  {Buffem  y.  Lout- 
renee,  4  How.  129 ;  2  Code  Rep.  69). 

g.  Appeal,  i¥here  heard. — ^An  appeal  from  a  surrogate's  order 
admitting  or  refVisingto  admit  a  will  to  probate,  should,  in  the  fiSst  instance, 
be  heard  at  general  term  (  Watts  y.  Jikin,  4  How.  489 ;  see  Brockway  t.  Jewett, 
16  Barb.  590).  In  Weoer  y.  Marvin  (7  How.  182 ;  8.  G.  14  Barb.  876),  it  waa 
held  that  appeals  from  all  decrees  and  sentences  of  surrogates  should  be  first 
heiurd  at  general  term.  In  that  case,  howeyer,  the  court  (Wright,  J.),  at  the 
request  of  both  parties,  heard  the  appeal  at  special  term. 

A.  Papers  to  be  ftamislied  to  tlie  eourt. — ^Upon  an  appeal  from 
a  surrogate's  decree,  the  papers  necessary  to  be  furnished  to  the  court  are 
the  copy  of  the  surrogate's  return,  copies  of  the  petition  of  appesd  and  an> 
swer,  and  a  copy  of  the  points  (Haleey  y.  Van  AmHnge^  6  Paige,  12). 

i.  Proceedings  on  appeal. — Upon  an  appeal  from  the  decree  of  a 
surrogate,  on  an  application  for  letters  of  administration,  the  supreme  court 
is  to  reyiew  the  determination  upon  the  proofr  before  the  surrogate.  It  can- 
not reoeiye  ftirther  eyidenoe  nor  award  an  issue  to  be  tried  by  jury  at  circuit 
The  power  of  the  supreme  court  to  award  an  iasue  is  confined,  it  seems,  to 
appeals  from  dedsions  admitting,  or  refusing  to  admit,  a  will  to  record  or 
probate  (Benin  y.  Patehin,  26  NT  T.  441). 

j.  In  most,  if  not  in  aU,  cases  of  appeals  from  decisions  of  surrogates,  the 
whole  case  is  to  be  examined  by  the  appellate  court,  as  weU  upon  the  frurts  as 
upon  the  law,  so  far  as  questions  are  presented  by  the  appeal,  and  this  rule 
applies  as  well  to  the  court  of  appeaLs  as  to  the  supreme  court  (RMneon  y. 
Baynor,  28  N.  Y.  494). 

h.  An  appeal  to  the  supreme  court  from  a  decree  of  a  surrogate  denyii^ 

S rebate  of  an  alleged  iwill,  the  co#rt,  if  it  deems  the  decree  a^iinst  the  en- 
ence,  is  not  bound  to  award  a  feigned  issue  to  try  the  questions  of  fiict,  but 
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may  direct  such  judgment  and  decree  to  be  entered  as  the  surrogate  shotdd 
have  made  (PifUng  y.  Pilling^  42  Oarb.  86;  aee,  however,  Johnsaa  v.  Hiels^  1 
Lane.  150j.  » 

a.  On  the  reyersal  of  a  surrogate's  decree  admitting  an  instrument  to  rec- 
ord and  probata  as  a  will,  may  the  court  adjudge  the  instnunent  void,  or 
must  the  judgment  be  simply  of  reversal?  {Mead  v.  Mead^  11  Barb.  061). 

I.  On  appeal  from  a  final  decree  of  a  surrogate,  the  supreme  court  may  re- 
ceive newly- discovered  evidence  in  addition  to  the  evidence  which  was  before 
the  surrogate  (CaujoUe^a  Appeal,  0  Abb.  808). 

e.  Where  an  objection  to  the  competency  of  a  witness  examined  before  a 
SQiTogate  is  not  raised  there,  it  will  be  deemed  to  have  been  waived,  and  can- 
not fc«  raised  on  appeal  {MeDonough  v.  LoughUn^  20  Barb.  288). 

d.  Where  there  is  a  doubtful  question  of  fact,  the  Court  will  reverse  the 
surrogate's  decree,  and  order  issues  to  be  tried  by  a  jury  {Patchen  v.  Devin,  87 
Barb.  480). 

e.  Where  the  decision  of  a  surrogate  admitting  a  will  to  probate  has,  on 
appeal,  been  revejsed  on  the  ground  that  the  evidence  before  him  was  insuf- 
ficient, he  may  try  the  question  as  to  the  validity  of  the  will  a  second  time 
(Mead  v.  Mead,  18  Barb.  578). 

/  Where,  on  an  appeal  fW>m  the  decision  of  a  surrogate  reusing  to  admit 
a  will  to  probate,  the  decision  was  reversed  (by  the  circuit  judge),  and  a 
feigned  issue  ordered,  upon  which  issue  the  appellant  received  a  verdict  by 
de&ult, — held,  that  a  motion  to  set  aside  such  verdict  must  be  made  before 
the  surrogate  (Be  Hicks,  4  How.  816). 

g.  Co«U. — The  costs  of  an  appeal  from  a  surrogate's  court  are  regulated 
by  the  code  (see  §  818). 

h.  Where  several  parties  to  a  proceeding  before  a  surrogate,  appeal  by  dif- 
ferent attorney's  who  are  partners,  they  are  entitled  to  only  a  smgle  bill  of 
costs ;  and  the  fact  that  the  appellate  court  decides  in  each  appeal  that  the 
order  appealed  from  be  reversed  with  costs,  will  not  prevent  the  application 
of  this  rule  {Brockway  v.  Jewett,  16  Barb.  590). 

i.  The  compensation  for  the  printed  papers  furnished  the  court  is  limit- 
ed to  the  disbursement  for  the  printing  {(b.) 

j.  Where,  on  an  appeal  firom  a  decision  of  a  surrogate,  the  decision  is  af- 
firmed by  the  supreme  court,  and  on  appeal  to  the  court  of  appeals  both  de- 
ciBions  are  reversed  *-  without  costs,"  the  appellant  is  not  entitled  to  costs  in 
either  court  (Maegregor  v.  Buell,  17  Abb.  82). 

k.  Upon  an  appeal  from  the  surrogate  to  the  supreme  court,  the  successful 
party  is  entitled  only  to  the  costs  of  a  trial  of  an  issue  of  law  (Morgan  v. 
Morgan,  1  Abb.  N.  S.  40  ;  contra,  see  Seguine  v.  Seguine,  8  id.  442). 

I,  Oosts  in  surrogates'  courts  are  to  be  taxed  according  to  the  common 
pleas  fee  bill  of  1887  (Lee  v.  Lee,  16  Abb.  127). 

m.  The  surrogate,  in  proceedings  before  him.  may  award  costs  to  be  taxed, 
but  he  has  no  power  to  make  an  arbitrary  allowance  for  counsel  fees,  and 
such  counsel  fees  as  may  be  taxable  are  to  be  allowed  to  the  party  and  not 
to  his  counsel  (Dwin  v.  Putchin,  26  N.  Y.  441 ;  see  X6«  v.  Lee,  39  Barb.  172  ; 
and  Laws  1863,  p.  608,  §  8). 

n.  The  decision  of  a  surrogate  awarding  costs  on  the  final  settlement  of 
the  accounts  of  administrators,  may  be  reviewed  on  appeal  ( Wilcox  v.  Smith, 
26  Barb.  817). 

0.  Appeal  to  court  of  appeali. — A  judgment  of  the  supreme  court 
aflirming  an  order  of  a  surrogate  denying  a  motion  for  leave  to  discontinue 
proceedings  for  accounting  by  a  guardian  and  directing  the  proofs  to  b< 
closed,  is  not  appealable  to  the  court  of  appeals  (Tompkins  v.  Scmiee,  7  How. 
194). 

p.  An  order  of  the  supreme  court  reversing  a  final  decree  of  a  surrogate  in 
a  proceeding  for  an  account,  and  directing  the  proceedinss  to  be  remitted  to 
the  surrogate  with  instructions,  &c.,  is  appealable  to  the  court  of  appeals 
(  Wagener  v.  Beiley,  4  How.  195 ;  so  is  an  order  reversing  a  surrogate's  decree 
admitting  a  will  to  probate  for  error  in  law  (Talbot  v.  Talbot,  28  N.  Y.  17). 
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a,  A  judgment  of  tbe  supreme  court  reversing  an  order  of  a  surrogate 
with  eosts^  is  not  appealable  to  the  court  of  appeals  until  the  amount  of  cotts 
are  entered  in  the  judgment  and  the  judgmentrroU  is  filed  {MeMdkim  v.  Bttr- 
rimriy  5  How.  360). 

See  notes  to  SS  818,  842. 


BULE  45. — Points  an  motions.    Discussion  on  facts. 

In  all  enumerated  motions,  each  party  shall  briefly  state  upon 
his  printed  points  the  leading  facts  which  he  deems  established, 
with  a  reference  to  the  folios  where  the  evidence  of  such  facts 
may  be  found ;  and  the  court  will  not  hear  an  extended  discus- 
sion on  a  mere  question  of  fact. 

BULE  46. — Cases^  points,  c&c.j  how  printed. 

The  cases  and  points,  and  all  other  papers  furnished  to  this 
court  at  a  general  term  in  calendar  causes,  shall  be  printed  on 
white  writmg  paper,  with  a  margin  on  the  outer  edge  of  the  leaf, 
not  less  than  one  and  a  half  incli  wide.  The  printed  page,  ex- 
clusive of  any  marginal  note  or  reference,  shall  be  seven  inches 
long  and  three  and  a  half  inches  wide.  The  folio,  nnmberinff 
from  the  commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page. 

h.  The  expense  of  printing  is  a  disburaement  (16  Barb.  590). 

BULE  47. — Certiorari,  when  hea/rd. 

Every  case  on  certiorari  to  subordinate  courts,  tribunals,  or 
magistrates,  may  be  brouglit  to  a  hearing  by  either  party,  upon 
the  usual  notice  of  argument ;  and  shall  be  entitled  to  preference 
on  the  morning  of  any  day  during  the  first  week  of  term. 

BULE  48. — Nonenwinerated  motions,  hearing  of. 

Nonenumerated  motions  made  in  term  time,  at  a  general 
term,  will  be  heard  on  the  first  day,  and  Thursday  of  the  first 
week,  and  Friday  of  the  second  week,  of  the  term,  immediately 
after  the  opening  of  the  court  on  that  day.  Except  in  the  first 
judicial  district,  a  party  attending  pursuant  to  notice,  to  oppose  a 
nonenumerated  motion,  if  the  same  shall  not  be  made  on  tnedaj 
for  which  it  is  noticed,  may,  at  the  close  of  that  order  of  busi- 
ness, take  a  rule  against  the  party  giving  the  notice,  for  costs  for 
attending  to  oppose. 

Motions  in  criminal  cases  may  be  heard  on  any  day  in  term. 

c,  A  criminal  case  cannot  be  moved  out  of  its  order  en  the  calendar  bj 
the  defendant,  unless  the  notice  of  argument  states  his  intention  of  bringing 
it  on  out  of  its  order  (Barron  v.  The  People,  1  Barb.  136 ;  see  Laws  1858,  cb. 
87). 

d.  Actions  in  which  executors  or  administrators  are  sole  plaint]£&  or  sole 
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defendants  have  a  preference  in  the  supreme  court  at  general  term,  and  ap- 
peals which  prevent  the  issuing  of  letters  testamentary  or  of  general  admin- 
istration have  a  preference  in  ttie  supreme  court  over  all  actions  except  crimi- 
nal cases,  and  may  be  moved  out  of  their  order  accordingly  (Laws  1860,  ch. 
167). 

BULE  49. — Nonenumerated  motiim8f  how  noticed. 

^ODenamerated  motions,  except  in  the  iirst  district,  shall  be 
noticed  for  the  first  day  of  the  term  or  sitting  of  the  court,  ac- 
companied with  copies  of  the  affidavits  and  papers  on  which  the 
same  shall  be  made ;  and  the  notice  shall  not  be  for  a  later  day, 
unless  sufficient  cause  be  shown  [and  contained  in  the  affidavits 
served]  for  not  giving  notice  for  the  first  day. 

a.  The  copies  served  should  be  perfect  copies ;  see  ante,  p.  682,  c  ;  and  see 
Trowbridge  v.  Didier,  4  Duer,  450 ;  Hughes  v.  Wood,  5  id,  608,  note  ;  Qrdham  v. 
MtCoun,  5  How.  853. 

BULE  50. — Motions  to  a/mend  pleadings. 

Motions  to  strike  oat  of  any  pleading  matter  alleged  to  be  ir- 
relevant or  redundant,  and  motions  to  correct  a  pleading  on  the 
ground  of  its  being  '^  so  indefinite  or  uncertain,  that  the  precise 
nature  of  the  charge  or  defense  is  not  apparent,"  must  be  noticed, 
before  demurring  or  answering  the  pleading,  and  within  twenty 
days  from  the  service  thereof. 

See  ante,  p.  350,/. 

BULE  51. — Proceedings  on  return  to  mandamus^  <&c. 

The  return  to  a  writ  of  mandamits,  or  prohibition,  having 
been  filed,  the  party  making  such  return  may  serve  a  notice  upon 
the  relator,  requiring  him  to  demur  or  plead  thereto  within  twen- 
ty davs  after  such  service ;  and  if  no  plea  or  demurrer  to  such  re- 
turn be  interposed  within  that  time,  either  party  may  notice  the 
matter  for  a  hearing  at  the  next  or  any  subsequent  special  term 
at  which  the  same  may,  according  to  the  practice  of  tne  court,  be 
heard  as  a  nonenumerated  motion,  and  the  same  shall  be  heard 
and  disposed  of  on  the  said  return. 

i.  There  is  no  statutory  limitation  of  the  time  within  which  writs  of  man- 
damug  may  be  ohiaaned  (The  People  v.  Supervisors  of  Westchester,  12  Barb.  446). 

e.  Service  of  notice  of  motion  for  a  mandamus  on  a  majority  of  the  con- 
tractinff  board  (a  part  of  the  canal  board)  of  the  State,  including  the  chair- 
man,—held  a  sufficient  service  (The  People  v.  The  Contraeting  Board,  30  How. 
206). 

d.  Costs  in  mandamus  cases  (The  People  y,  Flagg,  5  Abb.  282). 

«.  As  to  mandamus  generally  (see  7  How.  81,  124,  290;  11  How.  89 ;  6 
Abb.  80 ;  12  Abb.  885). 

BULE  52. — Additional  allowances. 

Applications  for  an  additional  allowance  under  the  provisions 
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of  the  309tli  section  of  the  code  of  procedure,  can  only  be  made 
to  the  conrt  before  which  the  trial  is  had,  or  the  judgment  ren- 
dered. 

a.  The  rale  in  the  second  district,  adopted  May,  1858,  is,  ^'  that  no  allow- 
ance will  be  made  in  actions  for  the  foreclosure  of  mortgages  (except  vhere  a 
defense  has  been  interposed  and  a  trial  has  been  had),  beyond  that  specified 
and  allowed  by  the  act  of  1857,  and  that  in  all  cases  motions  for  an  additionil 
allowance,  on  the  ground  that  the  actions  are  difficult  or  extraordinary,  nuBt 
be  made  before  the  close  of  the  trial,  when  made  before  the  court  and  a  jmy, 
or  before  the  court  alone.  When  the  trial  has  been  had  before  a  referee  or 
referees,  the  application  must  be  made  on  notice,  upon  a  certificate  of  tiie  ref- 
eree or  referees,  of  the  facts  which  render  the  allowance  proper.^* 

BULE  53. — Justice* 8  return  an  appeal^  amendment  of. 

On  appeals  from  a  justice's  judgmeDt,  where  the  county  conrt 
has  not  jurisdiction,  by  reason  of  relationship,  &c.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

EULE  64. — Number  of  counsdj  €&e. 

At  the  hearing  of  causes  either  at  a  general  or  special  term,  not 
more  than  one  counsel  shall  be  heard  on  each  side,  and  then  not 
more  than  one  hour  each,  except  when  the  court  shall  otherwise 
order. 

BULE  55. — Couned  to  indorse  proof  of  notice. 

When  a  rule  is  obtained,  either  at  a  general  or  special  term, by 
default,  the  counsel  obtaining  the  same  shall  indorse  his  name,  as 
counsel,  on  the  paper  containing  the  proof  of  notice ;  and  the 
clerk  in  entering  the  rule,  shall  specify  the  name  of  such  counsd. 

EULE  56. — Orders  on  petitions. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
such  petitions  by  the  name  and  description  of  the  petitioners,  and 
the  date  of  the  petitions,  if  the  same  be  dated,  without  reciting  or 
setting  forth  the  tenor  or  substance  thereof  unnecessarily.  Anj 
order  or  judgment  directing  the  payment  of  money,  or  aflfecting 
the  title  to  property,  if  founded  on  petition,  where  no  complaint 
is  filed,  may,  at  the  request  of  any  party  interested,  be  enrolled 
and  docketed  as  other  judgments. 

See  Barnard  v.  Beydrick,  3  Abb.  N.  8.  48. 

EULE  57. — Time  for  complying  with  orders. 

In  all  cases  where  a  motion  shall  be  granted  on  payment  of 
costs,  or  on  the  performance  of  any  condition,  or  where  the  order 
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shall  require  such  payment  or  performaDce,  the  party  whose  duty 
it  ehall  be  to  comply  therewith,  shall  have  twenty  days  for  that 
purpose,  unless  otherwise  directed  in  the  order,  fiut,  where  costs 
to  be  adjusted  are  to  be  paid,  the  party  shall  have  fifteen  days  to 
comply  with  the  rule,  after  the  costs  shall  have  been  adjusted  by 
the  clerk  on  notice,  unless  otherwise  ordered. 

a.  This  mle  has  no  application  to  an  order  directing  defendant  to  satisfy 
the  part  of  plaintiff's  claun  by  the  anewer  admitted  to  be  due  {Baker  y.  JITtMt- 
laum,  1  Hilton,  540). 

h.  Where  a  new  trial  is  granted  on  payment  of  the  costs  of  the  trial  and 
sobflequent  thereto,  the  costs  must  be  regularly  adjusted  before  the  time  for 
their  payment  under  this  rule  begins  to  run,  and  this  notwithstanding  the 
costs  are  fully  stated  in  the  judgment  roll  and  require  merely  to  be  separated 
from  the  earlier  costs  in  the  cause  {North  v.  Sergmnt^  14  Abb.  324). 

c  This  rule  applies  to  an  order  to  file  security  for  costs,  which  does  not 
Btate  any  time  for  compliance  therewith,  and  the  plaintiff  has  twenty  days  in 
which  to  comply  with  such  an  order  {Freeman  v.  Toung^  8  Rob.  666^.  An  ap- 
peal from  such  an  order  does  not  extend  the  time  for  compliance  with  it  {id,) 
d.  Conditional  order. — Where  an  order  is  granted  on  a  condition^ 
the  condition  must  be  performed  within  twenty-four  hours,  unless  otherwise 
expressed  in  the  order  {Sabin  y.  Johtison,  7  Cow.  421).  An  order  granted  on 
payment  of  costs  is  a  conditional  order,  and  it  is  of  no  force  unless  the  costs 
De  paid  instanter,  i.  «.,  within  twenty-four  hours ;  and  the  party  who  is 
to  pay  costs  must  seek  out  the  other  party  to  make  a  tender  of^the  costs  (8 
Johns.  272 ;  5  Paige,  82 ;  1  How.  7).  And  he  must,  at  his  peril,  take  notice 
of  the  order  of  the  court,  without  waiting  to  be  served  with  a  copy  of  the 
order  ( WeUink  t.  Benwiek,  22  Wend.  608).  And  if  the  party  neglect  to  pay 
the  costs  on  demand,  the  other  party  may  proceed  as  if  no  such  order  had 
been  made  {Pugdey  v.  Van  AUen^  8  Johns.  272).  But  where  an  order  reouires 
an  act  to  be  done,  and  costs  to  be  paid,  the  payment  of  costs  is  not  a  condition 
precedent  to  the  doing  the  act  {Sturteffont  y.  Fairman^  4  Sand.  647 ;  Rule  28  ; 
and  see  Fordy.  David,  1  Bosw.  669).  And  where  a  party  is  relieved  against 
a  regular  order  on  certain  specified  terms,  it  is  the  duty  of  the  party  applying 
for  such  relief  to  draw  up  and  enter  the  order  granting  the  same,  without 
unreasonable  delay,  and  if  he  neglects  to  do  so,  the  adverse  party,  upon  filing 
an  affidavit  showing  such  neglect,  and  that  the  terms  on  which  relief  was  to 
be  granted  have  not  been  complied  with,  may  proceed  to  carry  into  effect  the 
ori^al  order,  without  entering  an  order  npon  the  application  for  relief 
agamst  it  {Hoffman  v.  TredweU,  5  Paige,  82).  When  a  party  obtains  an  order 
to  be  relieved  on  terms  against  a  regular  order,  he  must  seek  out  the  attor- 
neys of  the  adverse  party,  and  perform,  or  offer  to  perform,  such  terms,  or  he 
win  lose  the  benefit  of  the  order  {id,) 


BULE  58. — Order  to  stay,  with  view  to  change  verme. 
BevoUng  stay.    Notice  of  revocation. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  shall  be  granted  unless  it  shall  appear, 
from  the  papers,  that  the  defendant  has  used  due  diligence  in  pre- 
paring the  motion  for  the  earliest  ]>racticable  day  after  issue  joined. 
Snch  order  shall  not  stay  the  plaintiff  from  taking  any  step,  ex- 
cept subpoenaing  witnesses  for  the  trial,  without  a  special  clause 
to  that  exTect.  On  presenting  to  and  filing  with  the  officer  grant- 
ing the  order  an  amdavit,  showing  such  facts  as  will  entitle  the 
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plaintiff,  according  to  the  settled  practice  of  the  court,  to  retain 
the  place  of  trial,  the  oflScer  shall  revoke  the  order  to  stay  pro- 
ceedings ;  and  the  plaintiff  shall  give  immediate  notice  of  such  re- 
vocation to  the  defendant's  attorney. 

BULE  59. — Affidavits  to  change  ven/ue. 

In  addition  to  what  has  usually  been  stated  in  affidavits  con- 
cerning venue,  either  party  may  state  the  nature  of  the  controversy, 
and  show  how  his  witnesses  are  material ;  and  may  also  show 
where  the  cause  of  action  or  the  defense,  or  both  of  them,  arose; 
and  those  facts  will  be  taken  into  consideration  by  the  court,  in 
fixing  the  place  for  trial. 

BULE  60. — Chiardians  ad  litem. 

No  person  shall  be  appointed  guardian  ad  litem^  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  who  has  no  interest  adverse 
to  that  of  the  infant,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  the  adverse  party.  And  no  person  shall  be 
appointed  such  guardian,  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit. 

This  rule  shall  not  apply  to  actions  for  the  recovery  of  money 
only  or  of  specific  real  or  personal  property,  as  specified  in  §  253 
of  the  code. 

a.  The  court  will  not  appoint  a  guardian  ad  litem  for  an  infant  defendant, 
on  the  nomination  of  the  plaintiff  (2  Paige,  804 ;  but  see  Code,  §  l^^)* 

I,  Where  the  court  clearly  discovers  that  the  interests  of  infants  are  com- 
mitted to  a  guardian  who  is  not  likely  to  protect  them,  he  should  be  reoK)?ed 
and  a  proper  one  appointed  {Litel^field  y.  iurweUj  5  How.  341). 

BULE  Ql.'—Ihity  ofgua/rdian  ad  litem. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  this  court 
to  act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant ;  and  he  shall  be  entitled  to  such 
compensation  for  his  services,  as  the  court  may  deem  reasonable. 

EULE  62.— Guardian  not  to  receive  property  unless  secur^ 
has  heen  given. 

No  guardian  ad  litem  for  an  infant  party,  unless  he  has  given 
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fiecnrity  to  the  infant  according  to  law,  shall,  as  such  guardian, 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  him  in  the  suit,  except  such  costs  and  expenses 
as  may  be  allowed  by  the  court  to  the  guardian  out  of  the  fund, 
or  recovered  by  the  infant  in  the  suit.  Neither  shall  the  general 
guardian  of  an  infant  receive  any  part  of  the  proceeds  of  a  sale  of 
real  property  belonging  to  such  infant,  sold  under  a  decree,  judg- 
ment, or  oraer  of  the  court,  until  the  guardian  has  given  such 
farther  security  for  the  faithful  discharge  of  his  trust  as  the  court 
may  direct. 

BULE  63. — General  guardimiy  how  appointed. 

For  the  purpose  of  having  a  general  guardian  appointed,  the 
infant,  if  of  the  age  of  fourteen  vears  or  upwards,  or  some  relative 
or  friend  if  the  infant  is  under  fourteen,  may  present  a  petition  to 
the  court,  stating  the  age  and  residence  of  the  infant,  and  the 
name  and  residence  of  the  person  proposed  or  nominated  as 
guardian,  and  the  relationship,  if  any,  which  such  person  bears 
to  the  infant,  and  the  nature,  situation  and  value  of  the  infant's 
estate. 

■ 

BXTLE  64. — Age  ofinfaM^  how  ascertained. 

Upon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of  four- 
teen years  or  upwards,  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian ;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property,  and 
the  gross  amount  or  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  oflfered  by  the  guardian. 

BULE  65. — Security  hy  general  guardia/n. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond,  in  a  penalty  of  double  the  amount  of  the  personal 
estate  of  his  ward,  and  of  the  gross  amount  or  value  of  the  rents 
and  profits  of  the  real  estate,  during  his  minority,  together  with 
at  least  two  sufficient  sureties,  each  of  whom  shall  be  worth  the 
amount  specified  in  the  penalty  of  the  bond,  over  and  above  all 
debts ;  or,  instead  of  personal  security,  the  guardian  may  give 
security  by  way  of  mortgage  on  unincumbered  real  property,  of 
the  value  of  the  penalty  of  iiis  own  bond  only.  But  the  court,  in 
its  discretion,  may  vary  the  security,  where,  from  special  circum- 
stances, it  may  be  found  for  the  interest  of  the  infant ;  and  may 
direct  the  principal  of  the  estate,  or  any  part  thereof,  to  be  in- 
vested in  the  stocks  of  the  State  of  New  York  or  of  the  United 
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States,  or  with  the  New  York  Life  Insurance  and  Trust  Company, 
the  United  States  Trust  Company,  or  on  bond  and  mortgage,  for 
tlie  benefit  of  the  infant;  and  that  the  interest  or  income  there- 
of only  be  received  by  the  guardian. 

a.  The  New  York'  Life  InsufBOce  and  Tmst  Company,  when  appointed 
general  guardian,  ia  not  required  to  give  security  (see  Laws  of  1880,  p.  77). 

b.  Action  on  bond  of  guardian  see  Clark  y.  Montgomery  (23  Barb.  464). 

c.  General  gaardian  has  the  same  power  as  a  testamentary  guardian.  Can 
receive  moneys  secured  to  their  wards  by  mortgage,  and  discharge  the 
mortgage  before  it  becomes  due  {Chapman  y.  TSibetU^  33  K.  T.  289). 

BULE  66. — Application  to  appoint  special  gtuxrdian. 

An  infant,  by  his  general  guardian,  if  he  has  any,  and  if  there 
is  none,  by  his  next  friend,  may  present  a  petition,  stating  the 
age  and  residence  of  the  infant,  the  situation  and  vahie  of  his  real 
and  personal  estate,  the  situation,  value  and  annual  income  of  the 
real  estate  proposed  to  be  sold,  and  the  particular  reasons  which 
render  a  sale  of  the  premises  necessary  or  proper ;  and  praying 
that  a  guardian  may  be  appointed  to  sell  the  same.  The  peti- 
tion shall  also  state  the  name  and  residence  of  the  person  pro- 
posed as  such  guardian,  the  relationship,  if  any,  which  he  bears 
to  the  infant,  and  the  security  proposed  to  be  given  ;  and  the  peti- 
tion shall  be  accompanied  by  amdavits  of  disinterested  persoDS, 
or  other  proofs  verifying  the  material  facts  and  circumstances 
alleged  in  the  petition.  And  if  the  infant  is  of  the  age  of  fou^ 
teen,  he  shall  join  in  the  application. 

d.  Proceedings  cannot  be  entertained  for  an  appointment  of  a  guardian 
to  sell  infants*  real  estate,  by  a  justice  of  the  supreme  court  at  ehambat. 
Such  proceedings  must  be  had  at  a  special  term.  The  supreme  court  is  not 
always  open,  as  a  court  of  equity,  except  to  enable  the  justices  thereof  to 
mi^e  such  orders  as  the  chancellor  formerly  made  out  of  term.  Petitions  in 
proceedings  for  the  sale  of  infants'  real  estate  should  be  addressed,  ^^  To  the 
Supreme  Court  (^the  State  of  New  York"  {In  He  BoohhoiO,  21  Barb.  848). 

e.  The  mother  of  an  infant  is  his  **  next  friend "  within  the  meaning  of 
this  rule,  and  may  present  the  petition  {Be  Whitloek,  82  Barb.  48 ;  10  Abb. 
816).      • 

EULE  67. — Order  o^i  petition  to  appoint  guardian.  Pro- 
ceedings on  stich  order. 

If  it  satisfactorily  appears  that  there  is  reasonable  ground  for 
application,  an  order  may  be  entered,  appointing  a  enardian  for 
the  purposes  of  the  application,  on  his  executing  ana  filing  with 
the  cleric  the  requisite  security,  approved  of  as  to  its  form  and 
manner  of  execution  by  a  justice  of  this  court  or  a  county  judge, 
signified  by  his  approbation  indorsed  thereon,  and  directing  a 
reference  to  ascertam  the  truth  of  the  facts  stated  in  the  petition, 
and  whether  a  sale  of  the  premises,  or  any  and  what  part  thereof, 
would  be  beneficial  to  the  infant,   and  the  particular  reasons 
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therefor;  and  to  ascertain  the  value  of  the  property  proposed  to 
be  sold,  and  of  each  separate  lot  or  parcel  thereof,  and  the  terms 
and  conditions  upon  which  it  should  be  sold  ;  and  whether  the 
infant  is  in  absolute  need  of  any  and  what  part  of  the  proceeds 
of  the  sale  for  his  support  aud  maintenance,  over  and  above  the 
income  thereof,  and  iiis  other  property,  together  with  what  he 
mi^ht  earn  by  his  own  exertions.  And  if  there  is  any  person 
entitled  to  dower  in  the  premises,  who  is  willing  to  join  in  the 
sale,  also  to  ascertain  the  value  of  her  life-estate  in  the  premises 
on  the  principle  of  life  annuities.  But  no  proceedings  shall  be 
had  upon  sncn  reference,  until  the  guardian  produces  a  certificate 
to  the  clerk,  that  the  requisite  security  has  been  duly  proved  or 
acknowledged,  and  filed  agreeably  to  the  order  of  the  court;  and 
which  certificate  shall  contain  the  name  of  the  officer  by  whom  it 
was  approved,  and  shall  be  annexed  to  the  report. 

The  said  report  shall  contain  in  itself  a  statement  of  the  par- 
ticular reasons  which,  in  the  opinion  of  the  referee,  render  a  sale 
of  the  premises  necessary  or  proper,  and  of  all  the  facts  required 
to  be  ascertained  and  reported,  and  shall  not  refer  to  the  petition 
or  affidavits  for  such  statements. 

EULE  68. — SecuHi/y  by  speddl  guardian. 

The  security  reqiiired  on  a  sale  of  the  real  estate  hi  an  infant 
shall  be  a  bond  of  the  guardian,  with  two  sufficient  sureties,  in  a 
penaltv  of  double  tiie  value  of  the  premises,  including  the  interest 
on  such  value  during  the  minority  of  the  infant,  each  of  which 
sureties  shall  be  worth  the  penalty  of  the  bond  over  and  above  all 
debts ;  or  a  similar  bond  of  the  guardian  only,  secured  by  a  mort- 
ga^  on  unincumbered  real  estate,  of  the  value  of  the  penalty  of 
sadi  bond. 

a,  A  busband  cannot  be  appointed  guardian  to  sell  the  estate  of  his  infant 
wife  (4  Johns.  Ch.  Gas.  878 ;  uooJc  y.  JBawdon,  1  Code  Rep.  N.  S.  883 ;  and  see 
8  Paige,  265;  2  »6.  412). 

K  Where  a  piece  of  real  estate  was  ordered  to  be  sold  for  the  benefit  of 
fre  infant  children,  and  the  guardian  gave  to  each  infant  a  separate 
bond,  under  the  rules,  with  the  same  sureties,  who  justified  in  each  case  ac- 
cording to  the  penalty  of  each  bond,  the  bonds  dinering  in  amount, — held 
that  such  justification  was  not  in  accordance  with  the  spirit  of  the  rules  of 
the  court,  although  it  might  conform  to  the  letter.  The  sureties  being  the 
same  in  each  case,  they  should  have  justified  in  respect  to  their  ability,  as  to 
the  aggregate  penalties  of  the  several  bonds  (Anon,  4  How.  414). 

BULE  Gd.— Proceeds  to  he  lyrought  into  cov/rt. 

If  the  proceeds  of  the  sale  exceed  five  hundred  dollars^  and 
the  guardian  has  not  given  security  by  mortgage  upon  real  estate, 
he  dball  bring  the  proceeds  into  court,  or  invest  the  same  under 
the  direction  of  tne  court  for  the  use  of  the  infant;  and  the 
guardian  shall  only  be  entitled  to  receive  so  much  of  the  interest 
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or  income  thereof,  from  time  to  time,  as  may  be  necessary  for  the 
support  and  maintenance  of  the  infant,  without  the  order  of  the 
court.  If  the  infant's  interest  in  the  property  does  not  exceed  one 
thousand  dollars,  the  whole  costs,  including  disbursements,  shall 
not  exceed  twenty-five  dollars.  And  where  several  infants  are  in- 
terested in  the  same  premises  as  tenants  in  common,  the  applica- 
tion in  behalf  of  all  shall  be  joined  in  the  same  petition,  although 
they  may  have  several  general  guardians ;  and  there  shall  be  but 
one  reference  to  ascertain  the  propriety  of  a  sale  as  to  all,  and  bnt 
one  bill  of  costs  shall  be  allowed. 

a.  Where  several  infants  join  in  the  same  application,  or  where  seveni 
pieces  of  land  are  sold  at  different  times,  an  allowance  will  be  made  in  addi- 
tion to  the  som  of  $25  {Be  Morrdl,  4  Paige,  44 ;  and  Code,  §§  806,  308). 

See  8tile»  v.  Beeman^  1  Lans,  91. 

EULE  70. — When  moneys  may  le  paid  to  general  guardian. 
Orders  to  pay  m4>ney. 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant, 
on  a  mortgage  or  partition  sale,  or  under  any  decree,  judgment, 
or  order  oi  court,  shall  be  paid  over  to  his  general  guardian,  ex- 
cept so  much  thereof,  or  ot  the  interest  or  income,  from  time  to 
time,  as  may  be  necessary  for  his  support  and  maintenance ;  unless 
such  guardian  has  previously  given  sufficient  security  on  unin- 
cumbered real  estate,  to  account  to  the  infant  for  the  same,  in  the 
usual  form. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person  claiming  the  same,  except  upon  petition,  accompa- 
nied by  a  certified  copy  of  the  order  in  pursuance  of  which  the 
money  was  brought  into  court,  together  with  a  statement  of  the 
county  treasurer,  city  chamberlain,  or  other  depository  of  the 
money,  showing  the  present  state  and  amount  of  the  funds,  sepa- 
rating the  principal  and  interest,  and  showing  the  amount  of  each ; 
and  the  court  may  take  such  proof  of  the  truth  of  the  matters 
stated  in  the  petition  as  shall  be  deemed  proper,  or  may  refer  the 
same  to  a  suitable  referee,  to  take  proof  and  report  thereon. 

5.  The  proceeds  of  an  infantas  real  estate  is  regarded  as  real  estate  (Foreman 
Y.  Foreman^  7  Barb.  215;  but  see  Stiles  v.  Beeman.!  Lans.  91. 

e.  Powers  of  guardian  (see  Stoarthout  v.  Stoarthout,  7  Barb.  354). 

EULE  71, — Eeference  to  compute  amount  due  on  mortgage. 
When  proof  of  facts  to  'be  also  taken.  Judgment  at  spe(nal  term. 
Proof  of  filing  notices  of  lis  pendens. 

If  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  of 
the  plaintiff,  as  stated  in  the  complaint,  is  admitted  by  the  answer, 
the  plaintiff  may  have  an  order  referring  it  to  the  clerk,  or  to 
some  suitable  person  as  referee,  to  compute  the  amount  due  to  the 
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plaintiff,  and  to  such  of  tbe  defendants  as  are  prior  incumbrancers 
of  tbe  mortgaged  premises,  and  to  examine  and  report  wbetber 
the  mortgaged  premises  can  be  sold  in  parcels,  if  the  whole 
amount  secured  by  the  mortgage  has  not  become  due.  If  the  de- 
fendant is  an  infant,  and  has  put  in  a  general  answer  by  his 
guardian,  or  if  any  of  the  defendants  are  absentees,  the  order  of 
reference  shall  also  direct  the  person  to  whom  it  is  referred  to  take 
proof  of  the  facts  and  circumstances  stated  in  the  complaint,  and 
to  examine  the  plaintiff  or  his  agent  on  oath,  as  to  any  payments 
which  have  been  made,  and  to  compute  the  amount  due  on  the 
mortgage,  preparatory  to  the  application  for  judgment  of  fore- 
closure and  sale. 

Where  no  answer  is  put  in  by  the  defendant  within  the  time 
allowed  for  that  purpose ;  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readiness 
for  trial  as  to  all  the  defendants,  may  apply  for  judgment,  at  any 
special  term,  upon  due  notice  to  such  of  the  defendants  as  have 
appeared  in  the  action,  and  without  putting  the  cause  on  the 
calendar.  The  plaintiff,,  in  such  case,  when  he  moves  for  judg- 
ment, must  show,  by  affidavit  or  otherwise,  whether  any  of  the 
defendants  who  have  not  appeared  are  absentees ;  and,  if  so,  lie 
must  produce  the  report  as  to  the  proofs  of  the  facts  and  circum- 
stances stated  in  the  complaint,  and  of  tbe  examination  of  the 
plaintiff  or  his  agent,  on  oath,  as  to  any  payments  which  have 
been  made.  And  in  all  foreclosure  cases  the  plaintiff,  when  he 
moves  for  judgment,  must  show  by  affidavit,  or  by  the  certificate 
of  the  clerk  of  the  county  in  which  the  mortgaged  premises  are 
situated,  that  a  notice  of  the  pendency  of  the  action,  containing 
the  names  of  the  parties  thereto,  the  object  of  the  action,  and  a 
description  of  the  property  in  that  county  affected  thereby,  the 
date  of  the  mortgage,  and  the  time  and  place  of  recording  the 
same,  has  been  med  at  least  twenty  days  before  such  application 
for  judgment,  and  at  or  after  the  time  of  filing  the  complaint,  as 
required  by  §  132  of  the  code  of  procedure. 

a.  The  taking  of  mortgaged  premises  by  the  city  of  New  York  for  a 
public  ^lace  cancels  the  mortgage  (Shepard  v.  Mayor  of  N.  7.  13  How.  286). 

6.  Right  of  mortgagee  to  pay  assessments  and  add  amount  paid  to  his 
mortgage  (see  Brwoort  v.  BaTuiolph,  7  How.  898). 

e.  Priority  of  subsequent  assignment  of  mortgage  {Pickett  y.  Barron^  29 
Barb.  505). 

d.  Liability  of  an  assignee  of  a  mortgage  {StehUns  y.  HaU^  29  Barb.  524) ; 
liability  of  grantor  of  premises  subject  to  a  mortgage  {Trotter  Y,.jBugh^,  12 
K.  Y.  74). 

e.  Foreclosure  of  mortgage  made  by  married  woman  {Cramer  y.  CovMtock^ 
11  How.  486 ;  BaUin  y.  Dill^e,  4  Trans.  App.  69). 

/.  Suit  on  bond. — ^A  mortgagor  may  sue  upon  the  bond  or  foreclose  the 
mort^ace  at  his  election,  and  in  case  of  the  death  of  the  mortgagee,  he  may 
sue  his  iieirs  on  the  bond  {Eoo^eMltY,  Carpenter^  28  Barb.  426 ;  and  see  Bedell 
T.  MeCleOan,  11  How.  172). 

g.  Complaint  In  foreclosure* — ^In  an  action  by  an  assignee  of  a 
mortgage,  a  judgment  for  dismissal  for  defect  in  the  assignment  is  not  a  bar 
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to  a  new  action  by  the  same  plaintiff  after  perfecting  the  assignment  {MUduU 
V.  CiH>k,  29  Barb.  243). 

a.  The  fact  that  when  an  instalknent  of  interest  becomes  due,  the  mortga- 
gor was  anable  to  find  the  mortgagee  to  pay  same,  until  after  the  period  for 
payment  to  prevent  the  principal  looming  due,  is  not,  no  fraud  being  sboivii, 
a  defense  to  an  action  to  foreclose  the  mortgage  (Dwight  y.  WeUter^  10  Abb. 
128). 

h.  Defense  of  usury  by  ante-dating  mortgage,  how  set  up  {Banla  y.  Fan 
Antwerp^  5  Abb.  411). 

c.  A  suit  to  have  a  mortgage  declared  void  does  not  prevent  the  mortga- 
gee prosecuting  a  suit  to  foreclose  the  same  mortgage  {Tarrant  v.  Quaekenboi^ 
19  How.  244). 

d.  Partiei, — One  who  has  agreed  with  the  mortgagor  to  purchase  &e 
mortgaged  premises  is  a  proper  but  not  a  necessary  party  to  an  action  to  fore- 
close the  mortgage  (Crook  y,  O^ffiggiMy  14  How.  154).  As  to  joinder  of  a 
surety  (see  Chauncey  v.  Lauorence^  15  Abb.  106) ;  and  see  now  subd.  7  of 
S  187,  of  the  code. 

e.  Filing  notice  of  lis  pendens* — See  ante,  p.  131,  a.  It  seems  that 
filing  the  notice  in  a  case  in  w^hich  it  ought  not  to  have  been  filed,  does  not 
render  the  party  filing  it  liable  to  an  action  for  slander  of  title  (see  OMt  v. 
Pike,  0  Mees  &  W.  851 ;  1  Dowl.  N.  S.  409 ;  6  Jur.  465  ;  KentUdl  v.  Stone,  5 
N.  Y.  14). 

/.  Complaint. — See  ante,  p.  178,  e;  Troy  B*k  v.  B&wman,  48  Barb. 
680. 

g.  Ansirer. — In  a  suit  to  foreclose  a  mortgage,  the  complaint  alleged  Uie 
making  by  the  defendant  of  a  bond  conditioned  for  the  payment  of  a  certain 
sum  and  interest ;  and  that  if  default  should  be  made  in  payment  of  the  inter- 
est, the  principal  should  immediately  become  due;  and  that  the  mortgage 
contained  the  like  conditions  as  that  contained  in  the  bond.  The  answer 
denied  that  the  mortgage  contained  any  such  condition  as  alleged.  It  was 
held  that  the  answer  was  insufiicient,  and  that  it  did  not  take  issue  on  a 
material  allegation  (Dimon  v.  Dunn,  15  N.  Y.  408).  An  answer  that  the 
plaintiff,  before  the  commencement  of  the  action,  recovered  a  judgment  at 
law  for  the  debt  secured  by  the  mortgage,  would  be  sufficient,  without  a  n^- 
ative  averment,  that  an  execution  had  not  been  issued  on  such  judgment, 
and  returned  unsatisfied  (if.  River  Bank  v.  Rogers,  8  Paige,  648). 

A.  In  an  action  to  foreclose  a  purchase-money  mortgage,  where  no  cove- 
nant in  the  conveyance  to  the  mortgagor  is  broken  and  there  is  no  firaud,  it  is 
no  defense  that  at  the  time  of  the  conveyance  and  mortgage  the  premise 
were  incumbered  by  an  unexpired  lease  thereon  {Sandford  v.  Traters,  7  Bosw. 
498). 

i.  A  defendant  against  whom  no  personal  claim  is  made  cannot  interpose 
a  set-off  {Nat  Fire  Ins.  Co,  v.  McKay,  21  N.  Y.  191). 

j.  A  grantee  of  the  mortgagor,  subject  to  the  mortgage,  cannot  all^ 
usury  in  the  mortgage  (Moms  v.  Floyd,  5  Barb.  130). 

k.  In  an  action  to  foreclose  a  mortgage  accrued  due  by  non|)ayment  of 
interest,  it  is  no  defense  that  defendant  was  unable  to  find  plaintiff  to  make 
the  payment  (Zhoight  v.  Webster,  10  How.  349 ;  and  see  Ferns  v.  Ferris,  16  irf. 
102). 

I.  Reference  to  compute  amount  due* — An  affidavit  to  obtains 
reference  to  compute  the  amount  due  on  a  mortgage  should  in  addition  to 
the  fact  that  no  answer  hap  been  received,  state  the  further  fact,  'whether  the 
moneys  secured  by  the  mortgage  have  all  become  due  and  payable  or  not ; 
and  also  whether  any  of  the  defendants  are  absentees  or  infants  {Anon,  8  How. 
158) ;  and  if  any  of  the  defendants  are  absentees  or  iniants,  the  order  of 
reference  should  direct  the  referee  (among  other  things)  to  take  proof  of  the 
facts  and  circumstances  set  forth  in  the  bill,  and  also  to  report  the  proo& 
and  examinations  had  before  him  {id,)  Defendants  who  have  not  appeared 
are  not  entitled  to  notice  of  the  application.  The  reference  need  not  be  exe- 
cuted in  the  county  in  which  the  action  is  triable  {KeUy  v.  Searing,  4  Abb. 
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354).  Powers  and  duties  of  referee  on  reference  to  compute  the  amount  due 
(Faure  v.  Winans,  Hopk.  Rep.  283 ;  Harris  v.  Ely,  7  Paige,  421 ;  3  How.  110, 
159 ;  16  «?.  417 ;  9  N.  Y.  42).  In  an  action  of  foreclosure  on  a  decree  to 
compate  the  amount  due,  to  examine  the  plaintiff  as  to  payments  and  to  t^ke 

Sroof  of  the  allegations  of  the  complaint  against  an  absent  defendant,  and 
irecting  a  sale  on  the  confirmation  of  the  report,  the  parties  who  have  ap- 
peared and  answered  are  concluded  by  such  decree  as  to  the  issues,  and  the 
referee  has  no  right  to  examine  the  plaintiff  as  to  any  facts  except  those  re- 
lating to  payments  on  the  mortgage,  nor  to  examine  the  absent  defendant  in 
behalf  of  his  codefendants  as  to  a  defense  of  fraud  set  up  in  the  answer  (Mo- 
Cradum  v.  Valentine's  Ex>%  9  K  Y.  42).  The  recital  of  the  bond  in  the 
mortgage  is  eyidence  of  the  execution  of  the  bond  {(Joaper  v.  Newland,  17 
Abb.  342).  On  the  reference  husband  and  wife  may  testity  for  or  against 
each  other  (Laing  v.  Titiu^  18  Abb.  388).  The  referee  cannot  accept  an  affi- 
davit as  proof  of  the  amount  due  {8ec*y  Fire  Ins,  Go.  v.  Marjbin,  15  Abb.  479). 
The  referee  must  attach  to  his  report  an  abstract  of  the  documentary  evi- 
dence produced  before  him  {9e<^y  Fire  Ins.  Co.  v.  Martin,  15  Abb.  479).  The 
report  of  the  amount  due  must  be  confirmed  at  special  term  (5  How.  198). 

a.  Reference. — ^An  action  of  foreclosure  is  not  in  a  condition  to  have 
the  issues  referred,  if  any  defendant,  against  whom  any  relief  is  sought,  has 
not  been  served  with  the  summons,  or  if  served,  has  not  appeared  {Goodyear 
V.  Brooks,  4  Rob.  682).  Where  some  defendants  have  appeared  and  answered 
a  reference  of  the  issues,  and  to  compute  the  amount  due,  is  irregular  {Cram 
V.  Bradford,  4  Abb.  193). 

ft.  Decree  In  foreclosure. — Decree  on  foreclosure  of  mortgage  to  a 
building  association  {FranJdin  B^ld?g  Asso.  v.  MaiJter,  4  Abb.  274). 

e.  Where  the  complaint  did  not  ask  a  judgment  for  the  deficiency,  there 
bemg  no  answer, — held  that  a  judgment  for  deficiency  was  erroneous  and 
vas  vacated  {Simonson  v.  Blahe,  12  Abb.  381 ;  20  How.  484) ;  as  to  adding 
deficiency  clause  (see  Sprague  v.  Jones,  9  Paige,  395). 

d.  Where,  after  a  mortgage,  the  mortgagor  lays  out  the  land  into  lots,  with 
streets  and  avenues,  the  court  refused  to  compel  the  sale  to  be  made  in  lots 
as  80  laid  out  {Oriswold  y.  Fmler,  4  Abb.  238). 

e.  Order  of  sale  of  separate  parcels  of  mortgaged  premises  sold  to  several 
purchasers,  after  the  mortgage  {Ellison  v,  Peearey  29  Barb.  333),  or  where 
part  only  is  sold  {Breese  v.  Busby y  13  How.  485). 

/.  In  an  action  in  which  some  of  the  defendants  answered  and  some  did 
not,  the  issues  raised  by  the  answers  were  referred  and  decided  agaifist  the 
defendants,  but  not  deciding  on  the  amount  due.  The  plaintiff  then  applied 
on  notice  at  special  term  for  the  relief  demanded  in  the  complaint,  and,  no 
opposition  hems  made,  took  an  order  of  reference  to  compute  the  amount 
due,  and  after  obtaining  the  report  on  notice  brought  the  cause  to  a  hearing 
and  took  a  judgment  of  foreclosiu*e  and  sale, — held  that  he  was  regular  {HUl 
V.  MeReynMs,  30  Barb.  488). 

g.  Where,  after  trial  of  the  issues,  a  reference  is  ordered  to  ascertain  the 
amomit  due,  only  the  judge  who  tried  the  issues  can  order  judgment  on  the 
referee's  report  {Chan&erlain  v.  Dempsey,  15  Abb.  1 ;  9  Bosw.  5^)). 

h.  Merger  of  decree  for  sale  by  contract  of  the  parties  ( Van  Wagenen  v. 
LuFarge,!^  How.  16). 

i.  The  court  has  no  authority,  where  the  action  is  to  foreclose  a  mort- 
gage, to  render  a  contingent  judgment  for  the  balance  of  the  debt  remaining 
unsatisfied,  after  a  sale  of  the  mortgaged  premises  previous  to  the  rendition 
oftheprincipal  judgment  for  a  foreclosure  and  sale  of  the  premises  mort- 
gaged. The  action  cannot  be  so  divided  ( Cobb  v.  Thornton,  8  How.  66).  In 
that  case  some  of  the  defendants  answered,  and  some  did  not  The  court 
denied  a  motion  for  judgment  against  the  defendants  who  did  not  answer. 
Sec.  274  does  not  apply  to  such  a  case. 

j.  The  usual  decree  in  foreclosure  for  a  sale  and  judgment  for  a  deficiency 
is  a  final  judgment  for  the  purposes  of  an  appeal  {Morris  v.  Morange,  4  Abb. 
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N.  S.  447).    The  jadgment  cannot  be  docketed  until  the  deficiency  is  ascer- 
tained (lie  Agreda  y.  JUantd^  1  Abb.  184). 

a.  A  judgment  that  forecloses  at  the  same  time  prior  mortgages  to  that 
upon  which  the  action  was  brought  is  irregular  (MeBeynolds  y.  JTinim,  2 
Keyes,  214). 

b.  Charging  defendant  vrith  eoffto. — 8etMe^  that  a  defendant 
putting  in  an  answer  denying  the  allegations  of  the  complaint  where  his 
rights  could  have  been  protected  by  an  appearance  on  the  reference  to  com- 
pute the  amount  due,  will  be  charged  with  costs  {Barnard  y.  Brute^  21  How. 
860). 

c.  Correcting  de<»*ee. — ^Where  the  plaintiff  takes  a  decree,  witfaont 
giving  credit  for  payments  on  account,  the  remedy  of  the  defendant  is  by  mo- 
tion to  open  the  decree  to  prove  the  payments  {Egleston  v.  KnickerboAtT^  6 
Barb.  468). 

d.  An  error  in  the  judgment  as  to  the  distribution  of  the  proceeds  must 
be  remedied  by  appeal  {Barnard  v.  Brueej  21  How.  860). 

e.  The  remedy  of  any  person  whose  rights  are  affected  by  a  decree  in  a 
foreclosure  suit  is  a  motion  to  vacate  it,  not  an  action  to  vacate  the  sale 
{Gould  V.  M<yrtimer,  26  How.  167;  16  Abb.  448;  Whitbeck  v.  Bofoe,  25  How. 
408 ;  Oonld  y.  Lihby,  24  How.  440). 

f.  Sale. — Where  the  sale  is  by  a  referee,  he  must  be  personally  present  at 
the  sale  {Heyer  y.  Deaves^  2  Johns.  Ch.  154). 

g.  A  sale  on  an  election  day  is  valid,  but  a  sale  on  that  day  was  set  ande 
{King  v.  PlaU,  8  Abb.  N.  8.  484 ;  86  How.  28). 

h.  If  the  premises  consist  of  several  parcels,  they  should  be  sold  separately 
( Wolcott  V.  Schenck,  28  How.  885).  But  omitting  to  do  so  does  not  make 
the  sale  void  (1  Johns.  Ch.  R  608 ;  7  Abb.  188 ;  Biisted  v.  Daktn,  1 7  Abb.  187.) 

i.  Under  a  foreclosure  of  a  mortgage  of  a  lease,  a  renewal  of  sudi  lease 
may  be  sold  {Holden  v.  Sackett,  12  Abb.  478). 

j.  The  sheriff  or  referee  conducting  a  sale  of  leaseholds  should  pay  or  al- 
low out  of  the  purchase-money  all  arrears  of  rent  due  at  the  time  of  sale  {Ed- 
den  V.  Sackett,  12  Abb.  474). 

k.  After  a  sale  a  mortgagor  has  no  right  of  redemption  {Iforth  Moer  Im, 
Co.  V.  Snediker,  10  How.  810 ;  and  see  10  Paige,  247). 

I.  Confirming  report  of  sale* — ^The  confirmation  of  the  report  of 
sale  is  not  necessary  to  pass  the  title  to  the  purchaser.  The  title  passes  hy 
the  referee's  deed.  A  subsequent  confirmation  of  the  report  relates  to  the 
date  of  the  deed  {Fort  v.  Bureh,  6  Barb.  60). 

m.  Setting  aside  sale. — Resale.— The  court  will  not  set  aside  a  sale 
for  mere  inadequacy  of  price,  but  it  will  where  by  fraud,  accident  or  mistake, 
parties  in  interest  were  prevented  from  attending  the  sale  (see  GotUd  v.  XtHy, 
24  How.  440 ;  B.  0.  18  Abb.  82 ;  Whitbeek  v.  EotM,  25  How.  408 ;  Ltfem  v. 
Laraway,  22  Barb.  167). 

n.  Resale  ordered  (see  Colby  v.  Bowly,  4  Abb.  861 ;  Lentt  v.  Craig^  2  Abb. 
294 ;  18  How.  72 ;  King  v.  Morris^  2  Abb.  296 ;  Jferehawta'  In4.  Co,  v.  mman, 
8  Abb.  455;  Stahl  v.  Charles,  5  Abb.  848;  Ames  v.  Loekmod,  18  How.  555; 
Mwrdoek  v.  Empie,  9  Abb.  288 ;  BarUa  v.  MaanoeU,  12  How.  479 ;  JforM  v.  ^dg- 
way,  18  Abb.  262 ;  Oriffln  v.  Hadley,  10  Bosw.  587 ;  MeCotter  v.  Jay,  80  K  Y. 
80 ;  Stryker  v.  Storm,  1  Abb.  N.  8.  424;  Oraham  v.  Bleakiey  2  Daly,  65;  ^ng 
v.  Piatt,  86  How.  28). 

0,  Resale  denied  (see  Wake  v.  Bart,  12  How.  444). 

p.  Form  of  bond  on  ordering  a  resale  {Murdoek  v.  Bmpie,  9  Abb.  285). 

q.  An  order  denying  a  motion  to  open  a  judgment  and  sale  in  foreclosme. 
on  tiie  gp^und  that  the  sale  was  for  a  crossly  inadequate  price,  and  not  for 
any  irregularity,  is  not  appealable  to  the  general  term  (  Toung  v.  Bh^ner,  23 
How.  888 ;  see  King$land  v.  BaHleU,  28  Barb.  480 ;  8  Abb.  42 ;  Qimld  v.  IMjh 
24  How.  440 ;  see,  however,  Wolcott  v.  Sehenck,  28  How.  885). 

r.  Held  that  a  purchaser,  at  foreclosure  sale,  was  entitled  to  appeal  from 
an  order  setting  aside  the  sale,  but  that  the  court  would  not  interraie  except 
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in  a  yery  strong  case  (Mortimer  y.  iV2»A,  17  Abb.  239,  note  ;  and  see  BhJcely  y. 
Gafder,  13  How.  476). 

0.  Resale  on  sale  under  order  by  surrogate  (R.  S.  105,  §  88 ;  Kain  y.  Mai- 
Mon,  16  N.  Y.  176). 

b.  Resale  in  foreclosure  on  these  terms :  (1.)  Purchaser  to  be  indemnified 
by  returning  his  deposit,  auctioneer's  fees,  and  expenses  of  examining  title. 
(2.)  Promoyent  to  file  a  bond  that  $14,000  will  be  bid  at  resale.  (8.)  Promo- 
vent  to  pay  costs  of  motion  {Murdoch  y.  Empie,  19  How.  79). 

e.  Compelliog  purcliaser  to  complete. — ^Dlsehari^liig  pnr- 
eliater. — ^Mere  irregularities  in  the  proceedings  may  be  corrected  and  will 
not  excuse  the  purchaser  from  completing  (Alvord  y.  Beach,  5  Abb.  451 ;  Cram 
T.  Bradford,  4  Abb.  198). 

d.  Where  property  is  sold  at  a  judicial  sale  without  notice  of  any  defect  in 
the  title,  the  purchaser  will  not  be  compelled  to  take  a  doubtful  title  {Bogere 
T.  McLean,  10  Abb.  306 ;  MeDermoU  y.  McDermoU,  8  Abb.  K.  B.  451). 

e.  One  who  falsely  assumes  to  be  agent  of  A.  and  buys  it  at  a  judicial  sale 
in  the  name  of  A.  cannot  be  made  to  complete  the  purchase  (Hegeman  y .  John- 
son,  85  Barb  200). 

/.  A  purchaser  will  not  be  discharged  because  there  is  an  appeal  from  the 
judgment  on  which  the  sale  was  made.  The  reyersal  of  the  judgment  would 
not  afiect  the  purchaser's  title ;  nor  will  he  be  discharged  because  of  the 
pendency  of  an  action  to  cancel  the  mortgage ;  nor  because  the  property 
being  leasehold,  the  rent  is  in  arrear  and  the  lessors  haye  giyen  notice  of  re- 
entry {Holden  y.  Sa>ckett,  13  Abb.  478),  nor  for  formal  demote  which  can  be 
amended  nunc  pro  tunc  (Rogers  y.  McLean,  11  Abb.  440). 

^.  On  an  appeal  fix)m  an. order  discharging  a  purchaser  and  directing  a  re- 
payment of  his  deposit,  the  court  refused  a  motion  to  stay  proceedings  on  the 
order  pending  the  appeal,  the  purchaser  not  being  shown  to  be  irresponsible 
{Rogeny,  McLean,  10  Abb.  468). 

h.  Vacating  the  sale  and  opening  the  judgment  to  allow  a  defendant  to  come 
in  and  defend,  tolls  the  title  of  the  purchaser  and  his  grantee  (Freeman  y. 
JfimiM,  15  Abb.  468). 

i.  A  purchaser,  on  being  discharged  on  account  of  a  defect  in  the  title, 
should  receiye  a  return  of  his  deposit,  with  interest  from  the  time  the  sale  was 
to  be  completed,  and  costs  of  examining  title  and  of  the  motion  to  be  dis- 
charged {Bogers  y.  McLean,  10  Abb.  806;  Be  Oamnagh,  14  Abb.  261,  note). 

j.  Query — ^The  nature  and  effect  of  the  purchaser's  contract  (Miller  y.  CoU- 
yer,  86  Barb,  350 ;  Willets  y.  Van  Alet,  26  How.  825 ;  BicbneU  y.  Byrnes,  23 
How.  486 ;  Hegeman  y.  Johnson,  85  Baib.  200). 

h  The  remedy  against  a  purchaser  who  refuses  to  complete  is  by  an  order 
that  he  complete  or  that  a  resale  be  had,  and  to  hold  him  liable  for  the  loss 
and  expense  (Miller  y.  CoUyer,  86  Barb.  250). 

2.  A  purchaser  haying  deposited  ten  per  cent  with  the  referee  and  failed  to 
complete,  a  second  sale  was  had  for  a  much  less  sum  than  the  first ;  the  de- 
posit may  be  applied  towards  making  up  the  deficiency  ( WiUets  y.  Van  AUt, 
26  How.  826). 

m.  A  purchaser  at  a  judicial  sale  submits  himself  to  the  jurisdiction  of 
the  court,  and  he  may  be  compelled  on  motion  to  comply  with  the  conditions  of 
the  sale  (Gaeet  y.  Hubbell,  3  Trans.  App.  833) ;  if  in  possession  under  his  bid, 
neither  lapse  of  time  nor  death  of  parties  will  preyent  a  motion  that  he  pay 
the  amount  of  his  bid  (id.) 

n.  Amendment  of  decree  (see  Hogan  y.  Hoyt,  4  Trans.  App.  409). 

0.  ^Wrlt  of  assistance. — A  writ  of  assistance  may  va&ne  ex  parte  (Lynde 
y.  (yDonndl,  12  Abb.  286,  291 ;  21  How.  34) ;  and  without  any  order  (11  Abb. 
223,  noU;  K  T.  Life  Ins.  Co,  y.  Band,  8  How.  85,  352  ;  J^.  T.  Life  Ins.  Co.  y. 
Cutler,  9  How,  407) ;  [semMe,  in  the  second  district  a  writ  of  assistance  will 
not  be  issued  ex  parte  against  one  not  a  party  to  the  suit.] 

p,  A  writ  of  assistance  may  issue  against  all  persons  parties  to  the  suit,  or 
who  came  into  possession  under  either  of  them  pending  the  suit,  but  no  oth- 
ers (see  BetU  y.  BirdsaU,  19  How.  491 ;  11  Abb.  222,  and  note). 
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a.  The  purchaser  is  entitled  to  a  writ  of  assistance^  notwithstandiDg  the 
death  of  the  plaintiflf  after  judgment  and  before  the  sale.  A  revival  of  the 
action  in  such  a  case  is  not  necessary  {Lynde  v.  O'DanneU,  12  Abb.  286 ;  31 
How.  B4). 

h.  Under  a  mortgage  foreclosure  and  sale,  a  tenant  in  possession,  who  was 
made  a  party  to  the  action,  is  bound  to  attorn  to  the  purchaser  or  be  removed 
by  writ  of  assistance,  although  he  claims  under  an  unexpired  lease  executed 
previous  to  the  mortgage  (I^wtt  v.  German  Be/^d  Churau  9  How.  220). 

e.  On  setting  aside  a  writ  of  assistance,  restitution  of  possession  should 
be  ordered  {Chamberlain  v.  (TkdM,  85  N.  Y.  477;  8  Abb.  N.  8.  118). 

d.  Death  of  platntiflT* — Death  of  plaintiff  before  judgment,  no  fnr 
ther  proceedings  can  be  had  until  action  revived  (Oerry  v.  Post,  18  How.  118). 
But  the  death  of  the  plaintiff  after  judgment  and  before  sale  does  not  pre- 
vent the  sheriff  or  referee  proceeding  to  sell  and  make  a  deed  to  the  pur- 
chaser, the  same  as  if  the  plaintLBf  continued  in  life  {Lynde  v.  O^ Donnelly  19 
Abb.  286 ;  21  How.  84). 

e.  Doirer. — ^The  dower  of  the  wife  of  the  mortgagor  is  not  barred  by 
a  foreclosure  unless  she  is  made  a  party  {MUU  v.  VanVoorhUy  10  Abb.  152). 

/.  Delivery  of  deed  to  purchaser. — ^The  court  wiU  not  ordinaiily 
direct  the  delivery  of  a  deed  to  the  purchaser  without  payment  of  the  par- 
chase-money  on  the  ground  that  he  will  be  entitled  to  the  eurpltu  (BattenkaU 
V.  Davu,  28  How.  883). 

g.  Title. — ^The  purchaser  does  not  acquire  a  title  to  the  premises  until  the 
delivery  of  the  deed  to  him  (Blanco  v.  FoaU^  82  Barb.  685). 

h.  Receiver. — Unless  there  is  a  special  clause  to  that  effect  in  the  mort- 
gage, the  mortgagor  acquires  no  lien  on  the  rents  and  profits  of  the  property 
mortgaged  {Syracuse  City  Bh  v.  Tallman^  31  Barb.  201).  But  under  certain 
circumstances  the  court  will  appoint  a  receiver  of  the  rents  pending  the  fore- 
closure {id,) 

i.  (Strict  foreclosure. — Proceedings  in  action  for  a  strict  foreclosure 
(KendaU  v.  Treadwell,  5  Abb.  16 ;  14  How.  165). 

j.  Stay  of  proceedings. — In  an  action  to  foreclose  a  mortgage  con- 
taining an  interest  clause,  for  failure  to  pay  an  installment  of  interest,  de- 
fendant obtained  ex  parte  an  order  allowing  him  to  pay  the  interest  in  arrear 
into  court,  and  having  paid  it,  he  answered,  setting  up  the  payment  as  a  de- 
fense ;  oh  motion  to  vacate  such  order,  it  was  held  that  the  defendant  had 
mistaken  the  practice.  He  should  have  offered  to  pay  the  interest  accnied, 
and  upon  its  refusal  and  a  reasonable  excuse  for  the  seeming  want  of  precise 
punctualitV)  have  obtained,  as  he  might,  an  order  to  stay  all  proceedings  until 
further  de&ult,  if  any  should  occur  {Thvrsttm  v.  Margh,  5  Abb.  893 ;  14  How. 
672 ;  Lynch  v.  Cunningham^  6  Abb.  04 ;  Hunt  v.  Keech^  8  id,  204 ;  and  see 
Brodenck  v.  Smith,  15  How.  534 ;  Ferru  v.  Ferris,  16  id.  102;  28  Barb.  29). 

Jc.  Tender. — A  tender  of  the  amount  due  upon  a  mortsage,  made  alter 
the  day  on  which  the  mortgage  money  becomes  payable,  and  aner  a  foreclosure 
*s!iit  has  been  commenced,  will  discharge  the  lien  of  the  mortgage,  so  as  to  har 
a  suit  of  foreclosure  {Kortright  v.  Cady,  21  N.  Y.  848 ;  and  see  Kortrigkt  v. 
Blunt,  12  Barb.  424 ;  RooseceU  v.  N,  Y.  ds  Harlem  R  B.  Co.,  46  Barb.  654;  80 
How.  226 ;  Boosevelt  v.  Bull's  Head  Bk,  46  Barb.  579). 

EULE  72. — Jvdgnwnt  for  saJe  of  mortgaged  premises.  Sur- 
plus moneys.    Report  of  sale. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the  de- 
scription and  particular  boundaries  of  the  property  to  be  sold,  so 
far  at  least  as  the  same  can  be  ascertained  from  the  mortgage, 
shall  be  inserted.  And  unless  otherwise  specially  ordered  by  the 
court,  the  judgment  shall  direct  that  the  mortgaged  premises,  or 
so  much  thereof  as  may  be  suflScient  to  raise  the  amount  due  to 
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the  plaintiff,  for  principal,  interest,  and  costs,  and  which  may  be 
sold  separately  without  material  inim*y  to  the  parties  interested, 
be  sold  by  or  under  the  direction  oi  the  sheriff  of  the  county,  or 
a  referee,  and  that  the  plaintiff,  or  any  other  party,  may  become 
a  purchaser  on  such  sale ;  that  the  sheriff  or  reiWee  execute  a  deed 
to  the  purchaser ;  that  out  of  the  proceeds  of  the  sale,  he  pay  to 
the  plaintiff,  or  his  attorney,  the  amount  of  his  debt,  interest,  and 
costs,  or  so  much  as  the  purchase-money  will  pay  of  the  same,  and 
that  he  take  the  receipt  of  the  plaintiff,  or  his  attorney,  for  the 
amount  so  paid,  and  file  the  same  with  his  report  of  sale ;  and  thi^ 
the  purchaser  at  such  sale  be  let  into  possession  of  the  premises,  on 
prodnction  of  the  deed. 

All  surplus  moneys  arising  from  the  sale  of  mortgaged  prem- 
ises, under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale,  within  five  days  after  the  same  shall  be  received 
and  be  ascertainable,  in  the  city  of  New  York,  to  the  chamberlain 
of  said  city,  and  in  other  couDties  to  the  treasurer  thereof,  unless 
otherwise  specially  directed,  subject  to  the  further  order  of  the 
coart;  and  every  judgment  in  foreclosure  shall  contain  such  di- 
rections, except  where  other  provisions  are  specially  made  by  the 
court.  No  report  of  sale  shall  be  filed  or  connrmed,  unless  accom- 
panied with  a  proper  voucher  for  the  surplus  moneys,  and  showing 
that  they  have  been  paid  over,  deposited,  or  disposed  of  in  pursu- 
ance of  the  judgment.  The  referee  to  be  appointed  in  foreclosure 
cases  shall  be  selected  by  the  court,  and  the  court  shall  not  appoint 
as  such  referee  a  person  nominated  by  the  party  to  the  action,  or 
his  counsel. 

0.  Upon  a  reference  to  a  master  to  ascertain  the  rights  to  the  surplus  mon- 
eys on  a  sale  of  mortgaged  premises,  under  the  provisions  of  the  136th  rule  of 
the  court  of  chancery,  the  party  prosecuting  the  reference  had  to  produce  be- 
foije  the  master  a  certificate  of  the  register,  or  clerk,  with  whom  the  report  was 
filed  and  the  surplus  money  deposited,  showing  that  no  notice  of  claim  to  such 
sorplus  was  annexed  to  the  report  of  sale,  and  that  no  claim  to  the  same  has 
been  filed  previous  to  the  entry  of  the  order  of  reference ;  or  if  claims  have 
been  filed,  stating  the  names  of  the  claimants,  and  of  their  solicitors,  if  any, 
and  their  places  of  residence  (Htdbert  v.  McKay,  8  Paige,  651). 

b.  And  before  the  master  proceeded  to  make  his  report  as  to  such  surplus 
moneys,  he  had  to  ascertain,  by  the  proper  certificate  and  other  evidence,  that 
all  claimants  and  other  proper  parties  had  been  notified  or  summoned  to  at- 
tend before  him  on  such  reference.  And  the  fact  that  such  certificate  and  evi- 
dence was  produced  before  him  had  to  be  stated  in  his  report  (id.) 

e.  An  incumbrancer  who  had  neglected  to  file  a  notice  of  his  claim  upon 
the  surplus  moneys,  as  prescribed  by  the  186th  rule,  mi^ht  ^o  before  the 
master  pending  the  reference  as  to  such  surplus  and  file  his  claim  with  him, 
duly  Terified ;  and  he  would  then  be  entitled  to  be  heard  upon  the  reference, 
as  to  the  validity  of  such  claim,  upon  such  equitable  terms  as  to  costs  as  the 
master  should  direct  (id.) 

d.  Parties  and  other  claimants,  upon  a  reference  to  a  master  to  ascertain 
the  rights  to  the  surplus  moneys  upon  a  mortgage  sale,  had  to  verify  their 
daims  in  the  same  manner  as  creditors  coming  in  under  a  decree  were  required 
to  do;  and  the  master  might  examine  the  claimants  upon  oath  touching 
their  respective  claims  {id.) 

e.  Where  it  appeared  from  the  master's  report  that  the  proceedings  upon 
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the  reference  as  to  surplofi  moneys  was  entirely  ex  parte,  so  that  no  poson  had 
a  right  to  except  to  the  report,  the  entry  of  an  order  nm\  to  confirm  the  re- 
port, might  be  dispensed  with ;  and  the  special  order  of  the  court  to  confiim 
the  report,  and  to  pay  oyer  the  surplus  moneys  according  to  the  report,  might 
be  entered  together  (id,) 

a.  But  in  all  other  cases,  an  order  niei  to  confirm  the  report  had  to  he  fint 
entered ;  and  a  certificate  of  the  register,  or  clerk,  that  such  order  had  become 
absolute,  had  to  be  produced  upon  the  application  to  the  court  for  an  order  !(► 
pay  out  such  surplus  moneys  according  to  the  report  {id,) 

5.  In  all  cases  of  special  applications  for  orders  to  pay  out  moneys  brought 
into  court,  the  party  applying  had  to  produce  the  certificate  of  the  legatet, 
or  clerk,  with  whom  the  money  was  deposited,  showing  the  amount  of  the 
fund,  and  the  way  in  which  it  is  inyested :  and  the  claims,  if  any,  which  have 
been  made  thereon ;  so  that  the  proper  order  may  be  entered  to  enable  the  ap- 
plicant to  obtain  the  fund  (id.) 

e.  Widow  of  a  deceased  mortgagor  has  a  right  of  dower  in  surplus  (Bly- 
dentmrg  v.  Northrop^  13  How.  289;  MattKew9  y.  Duryse,  17  Abb.  256;  45 
Barb.  60). 

d.  A  creditor  of  the  estate  by  a  surrogate's  decree  has  priority  over  legatees 
in  the  distribution  of  surplus  on  foreclosure  against  executors  (Clark^i  Cate^ 
15  Abb.  227). 

e.  On  an  order  distributing  surplus  moneys  the  court  may  allow  the  par- 
ties a  suitable  compensation  for  costs  and  disbursements,  to  be  paid  out  of  the 
funds  (K  r.  Life  Ike.  Co,  y.  VanderMU,  12  Abb.  458). 

/.  See  as  to  proceedings  on  reference  as  to  surplus  (Ihuted  v.  jDoHn,  17 
Abb.  187 ;  Froit  v.  Ko<m,  80  K.  Y.  428). 

EtJLB  73.— Sale  of  lands  in  the  cii^  of  New  York.  Sak  of 
lands  out  of  the  dty. 

Where  lands  in  the  city  of  New  York  are  sold  under  a  decree? 
order,  or  judgment  of  any  court,  they  shall  be  sold  at  public  ven- 
due, at  the  Merchants'  Exchange  [Salesroom],  between  twelve 
o'clock  at  noon  and  three  o'clock  in  the  afternoon,  unless  other- 
wise specially  directed.  The  notice  of  the  sale  of  lands,  lying  in 
any  of  the  cities  of  this  State  in  which  a  daily  paper  is  printed, 
except  where  a  diiferent  notice  is  required  by  law,  or  by  the  order 
of  the  court,  shall  be  published  in  one  or  more  of  the  daily  papers 
of  that  city,  for  three  weeks  immediately  previous  to  the  time  of 
sale,  at  least  twice  in  each  week.  When  lands  in  any  other  part 
of  tne  State  are  directed  to  be  sold  at  auction,  notice  of  the  sale 
shall  be  given  for  the  same  time  and  in  the  same  manner  as  is  re- 
quired by  law  on  sales  of  real  estate  by  sheriffs  on  execution. 

g.  Though  not  necessary,  it  is  proper  to  insert  the  title  of  the  action  in  the 
notice  of  the  sale  (Ray  v.  oUver,  6  Paige,  489). 

h.  On  sale  of  lands  in  the  city  of  New  York,  in  partition,  and  by  the  sheriff, 
the  notice  must  be  for  six  weeks,  the  statutory  time  (2  R  S.  826,  §  56 ;  t^.  830, 
§  81 ;  t&.  886,  §  84).  Rule  78  has  no  application  to  such  salea  That  rule  ap- 
plies only  in  cases  where  there  is  no  time  fixed  by  statute,  as  upon  a  sale  by  a 
bill  filed  to  foreclose  a  mortgage,  or  sales  of  infants*  or  lunatics*  lands,  Ac 
(Bomaine  y.  MeMillen,  5  How.  818). 

t.  A  notice  of  sale  for  28th  December  published  in  a  daily  paper  on  the 
9th,  12th,  16th,  19th,  28d,  and  26th  of  that  month,— held  to  be  a  notice  pub- 
lished '^  for  three  weeks  immediately  preyious  to  the  time  of  sale,  at  least  twice 
in  each  week  "  (Chamberlain  y.  Dempsey,  22  How.  856 ;  18  Abb.  421). 

j.  Notices  of  foreclosure  and  of  sale  of  land  in  Hamilton  county  and  all  other 
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notices  may  be  published  jn  Fulton  county  with  same  effect  as  if  published  in 
Hamilton  county  (Laws  1860,  ch.  297). 

a.  Where  the  day  of  sale  has  passed  without  any  sale  or  postponement  be- 
ing had,  to  authorize  a  sale  the  officer  having  charge  of  the  sale  must  adver- 
tise de  novo  or  procure  an  order  of  the  court  directing  his  course  of  proceeding 
{Biekndl  v.  Bj/rnsa,  23  How.  486). 

5.  The  proper  method  of  a4Journing  a  sale  would  include  the  naming  the 
adjournment  day,  but  that  is  not  indispensable  (La  Farge  v.  Van  Wagenen^  14 
How.  64). 

RULE  74.— flow  sheriff  is  to  sett. 

Where  mortgaged  premises,  or  other  real  estate  directed  to  be 
sold,  consist  of  several  distinct  lots  or  parcels,  which  can  be  sold 
separately  without  diminishing  the  value  thereof  on  such  sale,  it 
shall  be  the  duty  of  the  sheriff,  or  other  person  conducting  the 
sale,  to  sell  the  same  in  separate  lots  or  parcels,  unless  otherwise 
specially  directed  by  the  court.  But  if  the  sheriff,  or  other  per- 
son, is  satisfied  the  property  will  produce  a  greater  price  if  sold  to- 
gether than  it  will  in  separate  lots  or  parcels,  he  may  sell  it  together, 
unless  otherwise  directed  in  the  order  of  sale. 

e.  Mortgaged  premises  which  adjoin  and  are  used  together  may,  in  the 
discretion  of  the  officer  conductinff  the  sale,  be  sold  together  or  in  parcels ; 
and  his  discretion  will  not  be  intemred  with  by  the  court  ( WhUbech  v.  Howe, 
25  How.  408) ;  but  a  resale  was  ordered  in  Woleott  v.  Sehenek,  28  How.  885 ; 
see  1  Johns.  Ch.  R.  508 ;  7  Abb.  188 ;  17  Abb.  187. 

d.  Stipulating  as  to  the  parcels  in  which  premises  are  to  be  sold  ( Wood/niff 
v.^iM*,  SHow.  117). 

RULE  75. — M(yrtgage  must  he  filed  or  recorded. 

"Whenever  a  sheriff  or  referee  sells  mortgaged  premises,  under 
a  decree  or  order  or  judgment  of  the  court,  it  shall  be  the  duty  of 
the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to  file 
such  mortgage  in  the  office  of  the  clerk,  unless  such  mortgage  has 
been  duly  proved  or  acknowledged,  so  as  to  entitle  the  same  to 
be  recorded ;  .in  which  case,  if  it  has  not  been  already  done,  it  shall 
be  the  duty  of  the  plaintiff  to  cause  the  same  to  be  recorded,  at  full 
length,  in  the  county  or  counties  where  the  lands  so  sold  are  situ- 
ated, before  a  deed  is  executed  to  the  purchaser  on  the  sale ;  the 
expense  of  which  filing  or  recording,  and  the  entry  thereof,  shall 
be  allowed  in  the  taxation  of  costs ;  and  if  filed  with  the  clerk,  he 
shall  enter  in  the  minutes  the  filing  of  such  mortgage,  and  the 
time  of  filing.  But  this  rule  shall  not  extend  to  any  case  where 
the  mortgage  appears,  by  the  pleadings  or  proof  in  the  suit  com- 
menced thereon,  to  have  been  lost  or  destroyed. 

fiULE  76. — Claims  for  surplus  mmwy. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any 
person  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of 
the  sale,  upon  filing  with  the  clerk  where  the  report  of  sale  is  filed, 
a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys  or  some 
part  thereof,  and  the  nature  and  extent  of  his  claim,  may  have  an 
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order  of  reference,  to  ascertain  and  report  the  amount  due  to  him 
or  to  any  other  person,  which  is  a  lien  upon  such  surplus  moneys, 
and  to  ascertain  the  priorities  of  the  several  liens  thereon ;  to  the 
end  that,  on  the  coming  in  and  confirmation  of  the  report  on  sach 
reference,  such  further  order  may  be  made  for  the  distribution  of 
such  surplus  moneys  as  may  be  just.  Every  party  who  appeared 
in  the  cause,  or  who  shall  have  filed  such  notice  with  the  clerk, 
previous  to  the  entry  of  the  order  of  reference,  shall  be  entitled  to 
service  of  a  notice  of  the  application  for  the  reference,  and  to  at- 
tend on  such  reference,  and  to  the  usual  notices  of  subsequent  pro- 
ceedings relative  to  such  surplus.  But  if  such  claimant  has  not 
appeared,  or  made  his  claim  by  an  attorney  of  this  court,  the 
notice  may  be  served  by  putting  the  same  into  the  post-offioe, 
directed  to  the  claimant  at  his  place  of  residence,  as  stated  in  the 
notice  of  his  claim. 

a.  On  a  reference  in  a  foreclosure  suit  under  rale  76,  the  liens  referred  to  in 
the  rule  are  those  which  subject  the  estate  to  be  sold  under  execution,  with- 
out any  further  intervention  of  the  court.  Claims,  however  equitable,  which 
are  not  matured  into  liens  under  which  the  property  can  he  charged  in  ezecn- 
tion,  and  sold  without  further  adjudication,  cannot  be  taken  into  considera- 
tion by  the  referee  (Kinff  v.  Weit,  10  How.  888;  see  Sleight  v.  Bead,  9  How. 
278 ;  Beekman  v.  Giiibi,  8  Paiffe,  611). 

h,  ^*  As  I  understand  the  rme  [Rule  76],  it  was  intended  that  the  plaintiff 
should  have  the  same  right  to  present  and  establish  a  claim  to  the  surplna 
moneys  as  a  defendant  in  a  foreclosure  suit  or  any  other  person ''  (Harris,  J. 
Field  Y.  Hawkhurst^  9  How.  75).  The  complainant  in  a  foreclosure  suit  is  not 
required  to  establish  beforehand  all  the  claims  he  may  have  upon  the  mort- 
gaged premises  (ib,) 

c.  Junior  mortgage  has  priority  over  judgments  {Brewster  v.  Cropty^  4  How. 
219:  Tallman  v.  Farley,  1  Barb.  280;  8lou<m  v.  Duff,  1  Barb.  482). 

a.  Purchasers  at  a  sale  on  execution  have  priority  over  junior  judgments 
on  which  no  sale  has  been  had  (Shepard  v.  O'lfeil,  4  Barb.  125). 

e.  A  subsequent  incumbrancer  has  claim  upon  the  surplus  money,  arising 
from  a  sale  under  a  statute  foreclosure  of  which  he  had  no  notice  {Wimbu  t. 
MeCaU,  92  Bsxh,Ul), 

/.  A  prior  judgment  confessed  by  two  of  three  partners  has  priority  over  a 
subsequent  judgment  against  the  three  partners  {Steoeni  v.  Bank  of  Cent.  N.  T. 
81  Barb.  290). 

g.  Unregistered  mortgage  has  priority  over  a  subsequent  judgment  {Thoma$ 
V.  KdMy,  80  Barb.  269). 

h.  Disposition  of  surplus  moneys  on  foreclosure  by  advertisement.  See 
Kirby  v.  Fit^atriek,  81  N.  T.  417;  Bemer  v.  8ehoonmaker,  29  How.  411. 
Priorities  of  liens  on  surplus  moneys  {Freeman  v.  Sehroeder,  48  Barb,  618). 

i.  Under  a  general  power,  an  attorney  in  fact  may  receive  surplus  money 
{Howland  v.  Ayres,  4  How.  228). 

j.  An  attorney  who  receives  surplus  money,  and  pays  it  over  to  his  client 
is  not  liable  to  any  person  having  claims  on  such  surplus  {Castigan  v.  Newland, 
12  Barb.  456). 

k.  Unsuccessful  claimants  of  surplus  money  may  be  charged  with  the  coBts 
occasioned  by  their  claim  {Lawton  v.  Soger,  li  Barb.  350). 

I,  Liens  existing  on  the  premises  at  the  time  of  the  sale  are  transferred  to 
the  BMiplus^AveriUY,  Loueks,  6  Barb  471). 

BULE  77. — Partition  of  lands  held  in  common. 

Where  several  tracts  or  parcels  of  land  lying  within  this  State 
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are  owned  by  the  same  persons  in  common,  no  separate  action  for 
the  partition  of  a  part  tnereof  only  shall  be  brought,  without  the 
consent  of  all  the  parties  interested  therein  ;  and  if  brought  with- 
out such  consent,  the  share  of  the  plaintiff  may  be  charged  with 
the  whole  costs  of  the  proceeding.  And  when  infants  are  inter- 
ested, the  petition  shall  state  whether  or  not  the  parties  own  any 
other  lands  in  common. 

EULB  78. — Beference  as  to  tiUe  where  no  defence  mter- 
fosed. 

"Where  the  rights  and  interests  of  the  several  parties,  as  stated 
in  the  complaint,  are  not  denied  or  controverted,  if  any  of  the 
defendants  are  infants,  or  absentees,  or  unknown,  the  plaintiff,  on 
an  affidavit  of  the  fact,  and  notice  to  such  of  the  parties  as  have 
appeared,  may  apply  at  a  special  term  for  an  order  of  reference, 
to  take  proof  of  the  plaintiff's  title  and  interest  in  the  premises, 
and  of  the  several  matters  set  forth  in  the  bill  or  petition  ;  and  to 
ascertain  and  report  the  rights  and  interests  of  the  several  parties 
in  the  premises,  and  an  abstract  of  the  conveyances  by  which  the 
same  are  held. 

EULE  79. — Order  for  reference.    Sale  in  partition. 

Where  the  whole  premises  of  which  partition  is  sought  are  so 
circumstanced  that  a  partition-  thereof  cannot  be  made  without 
great  prejudice  to  the  owners,  due  regard  being  had  to  the  power 
of  the  court  to  decree  compensation  to  be  made  fpr  equality  of 
partition,  and  to  the  ability  of  the  respective  parties  to  pay  a 
reasonable  compensation  to  produce  such  equality,  or  where  any 
lot  or  separate  parcel  of  the  premises,  which  will  exceed  in  value 
the  share  to  which  either  of  the  tenants  in  common  may  be  enti- 
tled, is  so  circumstanced,  the  plaintiff,  upon  stating  the  fact  in  the 
affidavit  which  is  to  be  filed  for  the  purpose  of  obtaining  an  order 
of  reference  under  the  next  preceding  rule,  may  have  a  further 
provision  inserted  in  such  order  of  reference,  directing  the  officer 
or  person  to  whom  it  is  referred,  to  inquire  and  report  whether 
the  whole  premises,  or  any  lot  or  separate  parcel  thereof,  are 
so  circumstanced  that  an  actual  partition  cannot  be  made;  and 
that  if  he  arrives  at  the  conclusion  that  the  sale  of  the  whole 
premises,  or  of  any  lot  or  separate  parcel  thereof,  will  be  neces- 
sary, that  he  specify  the  same  in  his  report,  together  with  the 
reasons  which  render  a  sale  necessary;  and,  in  such  a  case, 
that  he  also  ascertain  and  report  whether  any  creditor,  not  a 
party  to  the  suit,  has  a  specific  lien,  by  mortgage,  devise,  or 
otherwise,  upon  the  undivided  share  or  interest  oi  any  of  the  par- 
ties in  that  portion  of  the  premises  which  it  is  necessary  to  sell ; 
and  if  he  finds  that  there  is  no  such  specific  lien  in  favor  of  any 
person  not  a  party  to  the  suit,  that  he  further  inquire  and  report 
whether  the  undivided  share  or  interest  of  any  of  the  parties  in 
the  premises  is  subject  to  a  general  lien  or   incumbrance,  by 
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judgment  or  decree ;  and  that  he  ascertain  and  report  the  amount 
dne  to  any  party  to  the  salt  who  has  either  a  general  or  specific 
lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and  the 
amount  dne  to  anj^  creditor,  not  a  party,  who  has  a  general  lien 
on  any  undivided  share  or  interest  therein,  by  judgment  or  de- 
cree, and  who  shall  appear  and  establish  his  claim  on  such  refer* 
ence.  He  shall  also,  if  requested  by  the  parties  who  a{qpear 
before  him  on  such  reference,  ascertain  and  report  the  amount  due 
to  any  creditor,  not  a  party  to  the  suit,  which  is  either  a  specific 
or  general  lien  or  incumbrance  upon  all  the  shares  or  interests  of 
the  parties  in  the  premises  to  be  sold,  and  which  would  remain 
as  an  incumbrance  thereon,  in  the  hands  of  the  purchaser ;  to  the 
end  that  such  directions  may  be  given  in  relation  to  the  same,  in 
the  decree  for  the  sale  of  the  premises,  as  shall  be  most  beneficial 
to  all  the  parties  interested  in  the  proceeds  thereof  on  such  sale. 

SULE  80. — Staying  $<de  m  foreclosure  or  partition. 

No  order  to  stay  a  sale  under  a  judgment  in  partition,  or  for 
the  foreclosure  of  a  mortgage,  shall  be  granted  or  made  by  a 
judge  out  of  court,  except  upon  a  notice  of  at  least  two  days  to 
.  the  plaintiff 's  attorney. 

BULE  81. — Moneys  Irought  into  eowrt  to  he  paid  to  oouiUy 
treasfwrer.    Where  deposited. 

All  moneys  brought  into  court  by  order  of  this,  or  any  other 
court,  shall  be  paid  to  the  county  treasurer  of  the  county  in  which 
the  action  is  triable,  unless  the  court  shall  otherwise  direct.  And 
all  bonds,  mortgages,  and  other  securities  upon  real  estate,  hereto- 
fore required  to  be  taken  in  the  name  of  the  clerk  of  the  court  of 
appeals,  shall,  except  as  otherwise  provided  by  law,  be  taken  to 
the  treasurer  of  the  county  where  such  fund  belongs,  or  such 
other  county  treasurer  as  this  court  shall  direct.  And  all  moneys 
received  by  the  county  treasurer,  under  and  by  virtue  of  any  law 
vesting  him  with  the  funds  or  securities  belonging  to  any  of  the 
suitors,  in  any  court  of  this  State,  shall  be  deposited  by  the  said 
county  treasurer,  in  his  name  of  office,  in  the  I^ew  York  Life  In- 
surance and  Trust  Company,  the  United  States  Trust  Company, 
or  in  such  bank,  or  trust  company,  as  the  court  for  the  district 
shall  from  time  to  time  direct,  as  a  deposit  bank,  unless  the  order 
or  judgment  under  which  such  moneys  are  brought  into  court 
shall  direct  such  moneys  to  be  deposited  in  some  other  bank  or 
company. 

a.  As  to  the  method  of  investing  moneys  in  court  on  bond  and  mortgage^ 
and  of  ascertaiQing  the  sufficiency  of  the  security,  see  Qreen  v.  Ward  (1  Barh. 
21). 

5.  The  chamberiain  of  the  city  of  New  York  is  the  county  treasurer  thereof 
(1  R.  8.  370,  §  29). 
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RULE  82. — Accounts  of  county  treasurer.  County  Vrea^fwrer 
to  report  ammdRy. 

The  accounts  of  the  county  treasurers,  with  respect  to  moneys 
or  secnritiefl  received  by  them  under  the  foregoing  rule,  or  by 
virtue  of  any  order  of  any  court  of  this  State,  with  the  banks 
and  other  companies,  in  which  moneys  are  directed  to  be  depos- 
ited, shall  be  kept  in  such  manner,  tliat  in  the  cash-books  of  the 
banks  and  other  companies,  and  in  the  bank-books  of  the  said 
treasurers,  it  shall  appear  in  what  particular  suit,  or  on  what  ac- 
count, the  several  items  of  money  credited,  or  charged,  were  de- 
podtcK],  or  paid  out.  The  said  county  treasurer  shall,  at  the  first 
general  term  of  this  court,  for  the  district  in  which  such  treasurer 
resides,  in  each  year,  make  a  report  to  said  court,  containing  a 
statement  of  his  accounts,  and  of  the  funds  and  securities  under 
his  control,  on  the  first  day  of  January,  which  statement  shall 
show  the  amount  in  his  hands,  uninvested,  and  the  times  when  re- 
ceived, and  the  suit  or  matter  in  which  the  same  was  paid  in, 
constituting  the  balance  in  deposit  in  banks,  and  other  companies ; 
and  also  all  stocks,  bonds,  and  mortgages,  and  other  investments, 
for  the  benefit  of  suitors  or  otherwise.  The  court  to  which  such 
report  shall  be  made,  shall  cause  the  same  to  be  examined  by 
some  suitable  and  proper  person,  to  be  appointed  by  them.  The 
person  so  appointed  shall  forthwith  proceed  to  examine  the  ac- 
count and  statement,  with  the  accounts  in  banks  and  in  other 
companies,  and  with  the  accounts  and  securities  in  the  office  of 
such  treasurer.  He  shall  have  the  power  to  summon  witnesses 
before  him,  if  necessary,  to  be  examined  with  respect  to  such  ac- 
counts. He  shall  report  whether  such  accounts  have  been  cor- 
rectly kept,  and  are  truly  stated  ;  and  shall,  on  or  before  the  first 
day  of  the  next  ensuing  general  term  in  such  district,  deliver  to 
th%  court  of  such  district,  by  which  he  shall  be  appointed,  or  one 
of  the  justices  thereof,  his  report  upon  the  matters  so  referred. 

RULE  83 — Orders  for  paying  money  out  of  court.  Ac- 
counts with  Trust  Companies.  ' 

Orders  upon  the  banks  or  other  companies  for  the  payment  of 
moneys  out  of  court,  shall  be  made  payable  to  the  order  of  the 
person  entitled  thereto,  or  of  his  attorney  duly  authorized,  and 
shall  specify  in  what  particular  suit  or  on  what  account  the  monev 
is  to  be  paid  out,  and  the  time  when  the  order  authorizing  such 
payment  was  made.  When  moneys  are  deposited  in  the  New 
York  Life  Insurance  and  Trust  Company,  or  the  United  States 
Trust  Companjr,  to  the  credit  of  the  county  treasurer,  the  entry 
of  such  deposit,  both  in  the  books  of  the  company  and  in  the 
accounts  of  the  county  treasurer  with  the  company,  shall  con- 
tain a  short  reference  to  the  title  of  the  cause  or  matter  in 
which  such  deposit  is  directed  to  be  made;  and  specifying 
also  the  time  from  which  the  interest  or  accumulation  on 
such  deposit    is    to  commence,  where    it  does  not  commence 
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from  the  date  of  sncli-  deposit.  The  secretary  of  the  company 
shall  transmit  to  the  justices  holding  the  first  general  term 
for  the  first  district,  in  J  anuary  in  each  year,  a  statement  of  the 
accounts  of  the  said  county  treasurer ;  and  to  the  justices  hold- 
ing the.  first  general  term  in  the  other  districts,  a  statement  of 
the  accounts  of  the  county  treasurer  in  each  district,  showing  the 
amount  standing  to  his  credit  on  the  first  day  of  January,  inclod- 
ing  the  interest  or  accumulation  on  the  sums  deposited  to  the  credit 
of  each  cause  or  matter.  In  every  draft  upon  tne  Trust  Company 
by  the  county  treasurer  for  moneys  deposited  with  the  said  com- 
pany, or  for  the  interest  or  accumulation  on  such  moneys,  the 
title  of  the  cause  or  matter  on  account  of  which  the  draft  is  made, 
and  the  date  of  the  order  authorizing  such  draft,  shall  be  stated ; 
and  the  draft  shall  be  made  payable  to  the  order  of  the  person  or 
persons  entitled  to  the  money,  or  of  his  or  their  attorney,  who  is 
named  in  the  order  of  the  court  authorizing  such  draft.  And  to 
authorize  the  payee  or  indorsee  of  such  draft  to  receive  the  money 
thereon  from  the  Trust  Company,  the  same  shall  be  accompanied 
by  a  certified  copy  of  the  order  of  the  court,  authorizing  such 
draft,  countersigned  by  the  justice  by  whom  such  order  was  made. 
But  where  periodical  payments  are  directed  to  be  made  out  of  a 
fund  deposited  with  sucn  company,  the  delivery  to  the  secretary 
of  the  company  of  one  copy  of  the  order  authorizing  the  several 
payments,  shall  be  sufficient  to  authorize  the  payment  of  subse- 
quent drafts  in  pursuance  of  such  order. 

EULE  S^.—Chross  «itm,  in  payment  of  life-estates^  how  as- 
certained. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  curtesy,  or  in 
dower,  is  entitlea  to  the  annual  interest  or  income  of  any  sum  paid 
into  court  and  invested  in  permanent  securities,  such  party  s^all 
be  charged  with  the  expense  of  investing  such  sum,  and  of  re- 
ceiving and  paying  over  the  interest  or  income  thereof;  but  if 
such  party  is  willing  and  consents  to  accept  a  gross  sum  in  lieu  of 
such  annual  interest  or  income  for  life,  the  same  shall  be  estimated 
according  to  the  then  value  of  an  annuity  of  six  per  cent,  on  the 
principal  sum,  during  the  probable  life  of  such  person,  ac<;ording 
to  the  Portsmouth  or  Northampton  Tables. 

See  Matthews  v.  Duryea^  17  Abb.  257. 

EULB  85.— Fees  on  executing  commission  oflunacif.  dmr 
mittee  ma/y  pay  taxed  costs. 

On  the  excution  of  a  commission  of  lunacy,  &c.,  the  commis- 
sioners, for  every  day  they  are  necessarily  employed  in  hearing 
the  testimony  and  taking  the  inquisition,  shall  be  entitled  to  the 
game  allowance  which  is  made  by  law  to  commissioners  to  inake 
partition  or  admeasure  dower.    And  for  drawing  the  inquisition 
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and  process  and  Berving  notices,  when  no  attorney  is  employed, 
they  shall  have  the  fees  to  which  an  attorney  would  be  entitled 
for  the  same  services.  The  committee  of  a  lunatic,  idiot,  or 
dmnkard,  may  pay  to  the  petitioner  on  whose  application  the 
commission  was  issued,  or  to  his  attorney,  the  costs  and  expenses 
of  the  application  and  of  the  subsequent  proceedings  thereon,  in- 
cluding the  appointment  of  the  committee,  and  without  an  order 
of  the  court  for  the  payment  thereof,  when  the  bill  of  such  costs 
and  expenses  has  been  duly  taxed  and  filed  with  the  clerk  in  whose 
office  tne  appointment  of  such  committee  is  entered ;  provided 
the  whole  amount  of  such  costs  and  expenses  does  not  exceed  fifty 
dollars.  But  where  the  costs  and  expenses  exceed  fifty  dollars, 
the  committee  shall  not  be  at  libertv  to  pay  the  same  out  of  the 
estate  in  his  hands,  without  a  special  order  of  the  court  directing 
such  payment. 

a.  If  an  action  is  brought  agaiDBt  the  committee  of  a  lunatic,  for  a  cause 
of  action  which  might  have  been  settled  on  a  summary  application,  the  plaint- 
iff will  not  be  allowed  his  costs  (Outrin  y.  Oraves,  1  Barb.  Ch.  R  49;  and 
Code,  SS  806,  308). 

b.  The  court  has  no  jurisdiction  to  appoint  a  committee  of  a  lunatic,  or 
order  a  sale  of  his  property,  upon  petition  of  his  firiends  and  relatives,  before 
a  commission  of  lunacy  has  been  issued  and  returned  (Be  Payn,  8  How.  220). 

c.  As  to  the  form  of  the  finding  (Be  Mason,  1  Barb.  486).  The  inquisition 
is  only  presumptive  evidence  of  incapacity  as  respects  transactions  prior  to 
the  tdong  such  inquisition  (Be  Patterscm,  4  How.  84). 

d.  New  trial  on  writ  de  lunatieo  inquirendo  (TebouVs  Case,  9  Abb.  211). 

e.  The  inquisition  will  not  be  set  aside  for  mere  irregularity  if  there  is  no 
doubt  of  the  lunacy  (Lamoree's  Case,  82  Barb.  122 ;  11  Abb.  815).  Who  may 
be  oonunittee  (id.) 

/.  Effect  upon  his  acts  and  contracts  of  finding  a  party  a  lunatic  (Be  Pat- 
terson, 4  How.  84). 

^.  As  to  the  costs  and  proceedings  generally,  see  Be  Clapp,  20  How.  885. 


BULE  86. — Action  for  divorce  or  sepa/ration.  Complaint 
for  divorce. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation, 
or  to  declare  a  marriage  contract  void,  if  the  defendant  fail  to 
answer  the  complaint,  or  ii*the  facts  charged  in  the  complaint  are 
not  denied  in  the  answer,  the  court  to  which  application  is  made 
for  judgment  shall  order  a  reference,  to  take  proof  of  all  the  ma- 
terial facts  charged  in  the  complaint. 

The  court  shall  in  no  case  order  the  reference  to  a  referee  nom- 
inated by  either  party. 

And  when  the  action  is  for  a  divorce  on  the  ground  of  adul- 
tery, unless  it  be  averred  in  the  complaint  that  the  adultery 
cliarged  was  committed  without  the  consent,  connivance,  privity 
or  procurement  of  the  plaintiff — that  five  years  have  not  elapsed 
since  the  discovery  of  the  fact  that  such  adultery  had  been  com- 
mitted— and  that  the  plaintiff  has  not  voluntarily  cohabited  with 
the  defendant  since  such  discovery — and  also  where,  at  the  time 
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of  the  offense  charged,  the  defendant  was  living  in  adulterous  ioter- 
course  with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed — that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff;  and  the  complaint  containing  such  averments  be  veri- 
fied by  the  oath  of  the  plaintiff  in  the  manner  prescribed  bj  the 
167th  section  of  the  code,  judgment  shall  not  be  rendered  for  the 
relief  demanded  until  the  plaintiff^s  affidavit  be  produced  stating 
the  above  facts. 

a,  INToree. — The  fact  that  a  man  represented  himself  as  a  widower,  he 
being  in  fSact  a  diyorced  husband,  is  not  a  ground  for  a  divorce  {Clarke  t. 
Olarle,  11  Abb.  228). 

d.  As  to  proceedings  in  action  for  divorce,  see  opinion  of  Hon.  Murray 
Hofl^an,  as  referee,  published  17  Abb.  48.  Venue  of  action,  eee  VeMe  y.  Vence^ 
15  How.  497 ;  id,  576,  note.  After  a  decree  for  a  limited  divorce  in  a  court  of 
a  foreiffn  State,  which  remains  in  force,  the  plaintiff  in  that  action  cannot 
maintam  an  action  for  an  absolute  divorce  in  a  court  in  this  State  {CoddingUm 
V.  Coddinfftony  10  Abb.  450).  A  decree  for  divorce  in  a  foreign  State,  where 
the  foreign  court  is  shown  not  to  have  had  jurisdiction  of  the  defendant,  is  not 
a  bar  to  an  action  for  a  divorce  La  a  court  in  this  State  {MeOiffert  v.  MeGiffert, 
81  Barb.  69). 

c.  Pleadings. — In  an  action  for  divorce  on  the  sround  of  adultery  the 
charffe  should  be  stated  in  the  complaint  with  such  denniteness  and  certaintr 
as  will  be  sufficient  to  enable  the  defendant  to  know  what  he  will  be  required 
to  meet  by  proof  on  the  trial.  Hence  the  name  of  the  person  with  whom,  the 
place  where,  and  the  time  when  the  adultery  was  committed,  should  be  set 
forth  in  the  complaint.  This  rule,  however,  though  general,  is  not  uniTersaL 
It  is  subject  to  modification  to  any  extent  to  meet  the  exigences  of  each  ]^- 
ticular  case,  provided  the  above  principle  is  not  infiinged  (Pramagion  t. 
Frcmagiori^  7  Rob.  802). 

d.  Where  a  complaint  alleged  that  the  defendant  had  committed  several 
acts  of  adultery  with  one  S.  K ,  which  acts  were  comnrdtted  at  the  plaintiCs 
residence  in  Broome  street,  and  at  a  house  of  ill  fame  in  Spring  street,  and 
at  divers  other  times  and  places  in  said  city, — ^held,  that  the  all^ation  ^  at 
divers  other  times  and  places  in  said  city  "  was  insufficient  to  enable  the  de- 
fendant to  prepare  to  meet  it  at  the  trial ;  and  that  vrith  respect  to  the 
allegation  ol  adulteries  in  Spring  street,  there  was  no  reason  why  the  gen^ 
rule  should  not  be  complied  with  and  the  number  of  the  house  or  at  least  the 
block  on  which  it  was  situated,  be  given  (id,) 

e  la  an  action  for  a  divorce  on  the  ground  of  adultery,  an  order  of  refer- 
ence on  the  default  of  the  defendant  to  answer  will  not  be  made  where  the 
complaint  contains  no  specification  of  the  person  with  whom,  or  the  place 
where,  the  offense  was  committed  {Hyde  v.  Hyde^  4  Sand.  622).  An  allegjation 
that  t^e  defendant  in  November,  1851,  committed  the  offense^  in  the  dt;  of 
New  York,  with  a  female  whose  name  is  unknown  to  the  plaintiff^  and  the 
particular  circumstances  of  which  are  unknown  to  the  plaintiff,  will  not  suffice 
{ib,)  If  the  person  be  unknown,  the  complaint  should  state  particularly  the 
place  where  tne  offense  occurred,  as  at  a  house  specified,  or  the  like  (i^.) 

/.  Where  the  complaint  in  an  action  for  divorce  demands  judgment  for  a 
separation  from  bed  and  board  forever,  without  asking  any  other  relief  or  for 
reuef  generally,  and  the  allegations  of  the  complaint  are  not  such  as  entire 
the  plaintiff  to  the  relief  demanded,  but  are  such  as  would  entitle  the  plaintiff 
on  a  proper  prayer  to  a  judgment  declaring  the  marriage  contract  void ;  on  de- 
murrer that  the  complunt  did  not  state  acts  sufficient  to  constitute  a  canae 
of  action,  held  that  the  complaint  was  sufficient  {WaUon  v.  WaUan,  27  How. 
600 ;  rev'g  82  Barb.  208). 
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a.  In  aa  action  for  a  limited  divorce  for  craelty,  the  plaintiff  could  not  also 
complain  for  adultery,  and  ask  a  decree  dissolving  the  marriage  contract,  \f 
the  adolteiy  should  be  proved  (see  Smilli  v.  Smith,  4  Paige,  92). 

h.  A  complaint,  in  an  action  for  a  separation  from  bed  and  board,  which 
does  not  specify  particularly  the  circumstances  relied  upon,  with  dates  and 
places  with  reasonable  certainty,  is  bad  on  demurrer  (Anon,  11  Abb.  281 ;  and 
see  Bpde  v.  Hyde,  4  Sand.  622). 

e.  In  an  action  for  an  absolute  divorce  for  adultery,  the  complaint  should 
allege  that  the  discovery  of  the  plaintiff's  criminality  took  place  within  a  cer- 
tain time  before  the  commencement  of  the  action  {Zorkoisski  v.  Zorhotoski,  S 
Rob.  618 ;  27  How.  87).    An  error  in  the  date  may  be  disregarded  (id,) 

d.  An  allegation  in  the  complaint  that  five  years  had  not  elapsed  since  the 
plaintiff  discovered  the  fact  that  such  adultery  had  been  committed  without 
his  consent,  connivance,  or  procurement, — ^held  not  in  compliance  with  this 
rule  {Myen  v.  Myen,  41  Barb.  114). 

0.  A  complaint  to  have  a  marriage  declared  void  charged  that  when 
defendant  married  plaintiff,  she,  defendant^  had  a  husband  living ;  that  she 
represented  to  plaintiff  she  had  procured  a  divorce  from  such  former  husband^ 
but  the  fact  was,  such  divorce  was  fraudulent  and  void, — ^held  that  such  divorce 
was  bindiog  on  the  parties  and  that  no  cause  of  action  was  shown  {Kinnier 
V.  Kinni^,  8  Abb.  N.  S.  425 ;  68  Barb.  454). 

/.  Where  the  first  four  paragraphs  of  a  complaint  by  a  husband  averred 
the  marriage  of  the  parties  and  birth  of  a  child,  and  that  defendant  aban- 
doned plaintiff,  and  the  fifth  paraoraph  ^*  for  a  further  cause  of  action  "  averred 
the  adultery  of  the  defendant, — held  that  the  complaint  really  contained  but 
one  cause  of  action  and  was  not  demurrable  ( Ward  v.  Ward,  5  Abb.  K.  S.  146). 

g,  Referenise. — Where  the  defendant  appears  and  answers,  the  reference 
should  be  *^  to  hear  and  determine ; "  where  the  defendant  does  not  answer,  the 
reference  should  be  to  take  proof  and  report  (Lincoln  v.  Lincoln,  6  Rob.  525  ; 
see  Simmons  v.  Simmons,  3  Rob.  642;  DiddeU  v.  Diddell,  8  Abb.  167 ;  Hydey^ 
Hyde,  4  Sand.  622). 

h^  CJondonatlon. — In  an  action  for  separation  on  the  ground  of  cruel 
and  inhuman  treatment,  the  continuance  of  cohabitation  by  the  parties  for  a 
limited  time  after  the  last  act  of  cruelty,  is  not  as  in  an  action  for  diiorce,  con- 
clusive of  the  fact  of  condonation  (Beynolds  v.  Reynolds,  84  How.  846 ;  1  Trans.. 
App.  103 ;  8  Keyes,  868 ;  see  BeU  v.  Betz,  29  How.  90). 

i.  Motion. — ^A  motion  for  alimony  may  be  made  on  affidavits  alone,  and 
before  a  copy  of  the  complaint  has  been  served.  But  in  such  case  the  affidavits 
must  allege,  in  substance,  all  the  facts  necessary  to  make  a  g»od  complaint 
{WhU/ney  v.  Whitney,  22  How.  175). 

j.  Reference  aa  to  alimony. — Upon  a  reference  to  inquire  and  ascer- 
tain the  amount  which  should  be  allowed  to  a  wife  for  maintaining  a  suit  for 
divorce,  and  for  support  of  herself  and  her  child  meanwhile,  it  is  not  necessary 
that  she  prove  her  case  upon  the  merits;  and  proof  of  her  misconduct  is  ad- 
missible only  to  show,  that  it  was  so  blaring  that  no  aid  should  be  given  her 
to  prosecute  the  suit  (Fowler  v.  Fbmer^  4  Abb.  411).  On  a  motion  as  to 
alimony,  pending  the  action,  the  referee  is  not  to  consider  the  question  whether 
the  parties  were  ever  married  (Herforth  v.  Herforth,  2  Abb.  ^.  S.  488).  The 
pnx^edings  on  a  reference  to  settle  the  amount  of  alimony  may  be  reviewed 
on  the  report  and  without  making  any  formal  case  (Forrest  Y.JP'orrest,  5  Bosw. 
672). 

h  Alimony. — Conniel  fee,  In  nrliai  eaaet. — ^It  is  not  a  matter  of 
course  to  grant  alimony  (Bonbon  v.  Bovbon,  8  Rob.  716).  Where,  on  the  mo- 
tion of  a  plaintifi's  wife  for  alimony,  the  papers  present  a  case  of  serious  doubt 
of  her  ultimate  success,  the  motion  will  be  denied  (Carpenter  v.  Carpenter,  19 
How.  589). 

2.  Where  the  action  is  to  have  a  marriage  declared  void  for  the  reason  that 
at  the  time  of  such  marriage  the  defendant  had  a  husband  living,  if  she  admits, 
that  fact,  she  cannot  be  eJlowed  alimony  (Appleton  v.  Warner,  51  Barb.  270) « 
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a.  The  granting  alimony  is  always  incidental  to  affirmative  relief  of  some 
kind;  and,  therefore,  where,  in  an  action  by  a  wife  for  a  separation,  she  fails  to 
make  out  a  cause  of  action  for  a  separation,  a  decree  cannot  be  entered  for  b 
stated  allowance  {AtwaUr  y.  Atwater^  86  How.  481 ;  68  Barb.  621). 

I,  A  wife  who,  withoat  any  assigned  cause,  quits  the  home  proyided  for 
her  by  her  husband  and  goes  to  live  elsewhere,  without  offering  to  return,  has 
no  right  to  alimony  (Bow>on  y.  BouboUy  8  Rob.  715). 

c.  Mere  allegations  of  abandonment  generally  and  of  a  neglect  or  refusal  to 
support,  are  not  sufficient  to  grant  alimony,  where  they  are  denied.  The 
applicant  is  bound  to  set  forth  the  facts  which  constitute  the  supposed  abandon- 
ment and  present  a  meritorious  cause  of  action  (Boubon  y.  Boubon^  3  Rob.  715; 
Solo^nan  y.  SolotMm^  id.  669). 

d.  Alimony  and  allowance  for  defense  will  not  be  granted  to  a  wife  who  is 
shown  to  be  liying  in  open  adultery,  although  she  may  by  her  answer  deny 
the  adultery  charged  in  the  complaint  {Onffin  y.  CMffin,  23  How.  189;  21 
How.  864). 

e.  Poverty  of  the  husband  is  not  of  itself  an  answer  to  an  application  for 
alimony  (Halloek  y.  Halloeky  4  How.  160 ;  Hoffman  y.  Hoffman^  7  Rob.  474). 

/.  Where  the  wife  is  the  defendant  in  a  bill  filed  by  her  husband,  for  a  diyoroe 
on  the  ground  of  adultery,  she  is  entitled  to  the  means  of  defense  as  well  as  of 
support  during  the  pendency  of  the  suit.  And,  unless  she  has  means  of  ber 
own,  the  husband  may  be  ordered  to  furnish  her  the  means  of  obtaining  a  fur 
and  impaiftial  trial,  as  well  as  proyidinff  for  her  subdstence.  Before  &al  de^ 
cree,  however,  the  court  should  interfere  ||ith  the  husband^s  property  with 
great  caution,  and  deal  it  out  to  the  wife  much  more  sparingly  than  it  would 
be  proper  to  do  afler  the  termination  of  the  suit  And  if  the  wife  has  suffi- 
cient property  in  her  hands  to  defray  the  expenses  of  the  suit,  and  to  support 
herself  pending  the  litigation,  the  husband  should  not  be  ordered  personidly  to 
advance  any  thing  more  until  that  property  shall  be  exhaustea  {MarrtU  v. 
Morrell^  2  Barb.  480;  Hoffman  y.  Hoffman,  7  Rob.  474). 

g.  Where,  pending  an  action  in  a  foreign  State  by  (he  husband  for  divorce, 
th^  wife  commenced  an  action  for  divorce  in  this  State,  it  not  appearing  that 
by  the  law  of  such  foreign  State  a  divorce  could  be  granted  to  Uie  defendant 
in  the  action  in  that  State, — held  that  the  pendency  of  the  suit  in  the  foreign 
State  was  not  a  reason  for  denying  alimony  to  the  plaintiff  in  her  suit  in  t&B 
State  {WhUney  v.  Whitney,  22  How.  175). 

h.  Where  the  wife  has  a  judgment  in  her  favor  for  a  separation  from  bed 
and  board  forever,  and  in  which  judgment  she  is  allowed  a  sum  in  ^ross,  de- 
clared to  be  in  full  satisfaction  for  her  support  and  all  alimony,  such  judgmsit 
is  a  bar  to  the  wife^s  claim  for  alimony  in  an  action  by  the  husband  for  a  di- 
vorce on  the  ground  of  adultery,  but  it  is  not  a  bar  to  her  claim  for  an  al- 
lowance to  defend  the  action  {MeDonough  v.  MeDonough,  26  How.  198). 

i.  In  an  action  against  a  wifie  for  a  divorce  on  the  ground  of  adultery, 
neither  counsel  fees  nor  alimony  will  be  allowed  the  defendant  upon  a  mere  re- 
criminatory charge  of  adultery,  made  in  the  answer  in  g^eneral  terms  and  on  in- 
formation and  belief  ((7^rit  v.  Clark,  7  Rob.  284).  But  where  she  swears  poa- 
tively  to  an  affirmative  defense  she  should,  as  a  g^eneral  rule,  be  allowed  coun- 
sel fees  and  alimony  (id.) ;  Strong  v.  Strong,  5  Abb.  612 ;  HaUoek  v.  HaUock,  4 
How.  160).  After  a  trial,  in  which  the  lury  disagree,  a  wife  defendant  need 
not,  to  entitle  her  to  alimony  and  counsel  fee,  yenfy  by  her  oath  the  recrimi- 
natory charges  in  her  answer,  nor  allege  her  innocence  of  the  charges  against 
her  {Strong  v.  Strong,  6  Rob.  612). 

j.  Where,  in  an  action  by  a  wife  against  her  husband  for  a  divorce  on  the 
ground  of  adultery,  the  charges  are  all  made  on  information  and  belief^  with- 
out any  affidavit  m  support  thereof,  if  the  defendant  positively  denies  the 
charges,  an  order  for  alimony  will  not  be  granted  {Mcnh  y.  Monk^  7  Rob.  15S)- 

2;.  Amount  of  allmoiiy.— In  actions  for  divorce  it  is  not  necessary 
nor  proper  to  submit  the  question  of  alimony  to  the  jury.  The  allowance  of 
alimony,  its  amount  and  the  time  when  payment  of  it  sJiall  commence,  are 
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within  the  discretion  of  the  court,  and  any  order  in  regard  to  it  is  subject  to 
modification  irom  time  to  time  (Forrest  y.  Forreat^  8  Abb.  144 ;  5  Bosw. 
672 ;  25  N.  Y.  601).  As  a  general  rule*alimony  pendente  lite  ought  to  be  lim- 
ited to  the  actual  wants  of  the  wife  (Simmons  y.  Simm/ons^  2  Rob.  712 ;  see 
Ledie  y.  Ledie,  6  Abb.  K.  S.  198) 

a.  Conditional  order. — The  court  will  not  usually  make  it  a  condi- 
tion of  aUowing  alimony  and  counsel  fee  that  the  defendant  consent  to  a  ref- 
erence of  the  issues  in  the  action  (Strong  y.  Strong,  5  Rob.  612).  The  courts 
cannot  require  a  wife  to  release  her  right  to  dower  (Crane  y.  Crane,  86  Barb. 
410 ;  Forrest  v.  Ftfrregt,  2&  N.  Y.  501 ;  8  Abb.  144). 

i.  Appeal* — ^An  appeal  lies  to  the  general  term  from  an  order  granting 
alunony  (Leslie  y,  Leslie,  6  Abb.  N.  S.  193 ;  but  see  Forrest  y.  Forrest,  3  Abb. 
144  ;  5  Bosw.  672 ;  (griffin  y.  Chriffin,  28  How.  189 ;  McDonough  y.  McDonough, 
26  How.  198 ;  Moncritf  v  Moncrief,  10  Abb.  815). 

c.  Continuance  of  alimony. — The  rule  as  to  payment  of  alimony 
is,  that  the  same  is  to  be  paid  up  to  the  entry  of  the  final  judgment,  eyen  if 
the  decision  on  the  trial  is  adyerse  to  the  wife  (Monerief  y.  Moncrief,  15  Abb. 
187).  In  case  of  an  appeal  by  the  wife  from  the  judgment,  the  order  for  ali- 
mony does  not  continue,  but  a  motion  may  be  made  to  continue  the  alimony 

d.  Revoking  order  for  alimony. — ^The  delay  of  the  wife  in  prose- 
cuting her  suit,  will  be  a  ground  for  discontinuing  the  allowance  (Foiokr  y. 
FowUr,A  Abb.  411).  Reyoldng  alimony  for  misconduct  of  wife  after  decree 
(see  Forred  v.  Forrest,  9  Abb.  280). 

e.  Nonpayment  of  alimony. — Upon  failure  to  comply  with  an  order 
for  payment  of  alimony,  a  precept  may  issue,  in  the  form  to  entitle  the  prison- 
er to  jail  limits  (Wa/rd  y.  Ward,  6  Abb.  N.  S.  79).  Where  one  is  imprisoned 
for  the  nonpayment  of  alimony,  he  can  be  relieyed  from  imprisonment  only 
under  the  proyisions  of  the  reyised  statutes  (2  R.  S.  588)  relating  to  proceed- 
ings for  contempts  in  ciyil  actions  (Qraley  y.  Qraley,  5  Rob.  641 ;  81  How. 
475). 

/.  "Wife's  CN»0ts. — ^Where  the  plaintiff's  wife  is  defeated  in  her  action 
the  husband  is  not  liable  to  her  attorneys  for  the  costs  ofprosecuting  the  ao- 
tion  (SheUon  y.  Pendleton,  18  Conn.  R.  417;  Wing  y.  HurHmt,  15  Verm.  R. 
607;  Dorseyy.  Ooodenmo,  Wright's  (Ohio)  R.  120).  And  where,  pending  a 
suit  by  a  wife  for  diyorce,  she  and  her  husband  become  reconciled  and  settle 
the  action,  the  husband  is  not  liable  to  the  attorneys  of  the  wife,  for  the  costs 
{Philips  y.  Simmons,  20  How.  842 ;  11  Abb.  287). 

g.  Proof  of  mania§:e  and  residence.— In  actions  for  diyorce, 
proof  of  marriage  and  the  residence  of  the  parties  is  as  material  as  proof  of 
the  adultery  (9  Paige,  589 ;  7  ib.  589 ;  8  Edw.  Ch.  R.  877 ;  8  How.  298). 

h.  Marriage  in  a  foreign  country  how  proyed  (Winslow  y.  WinsHow,  6  Abb. 
294). 

i.  Pr<»of  of  adultery. — ^Where,  in  an  action  by  a  husband  for  di- 
Torce,  the  eyidence  of  adultery  rests  on  the  unsupported  testimony  of  the 
defendant's  paramour,  the  case  will  be  sent  back  to  the  referee  for  farther 
eyidence  (Anon,  5  Rob  611). 

j.  Cruel  and  Inhuman  treatment. — What  amounts  to  cruel  and 
inhuman  treatment  justifying  a  limited  diyorce  (Bihin  y.  Bihin,  17  Abb.  20 ; 
Gtmklin  y.  ConUin,  17  Abb.  20,  note;  P.  y.  P.  24  How.  197 ;  Lavies  y.  Dames, 
87  How.  45). 

ib.  Judgment  on  referee's  report.— Judgment  may  be  entered  on 
the  report  of  a  referee,  in  an  action  for  a  limited  diyorce,  without  any  appli- 
cation to  the  court  to  confirm  the  report  (Bihin  y.  Bihin.  17  Abb.  21).  A 
referee,  appointed  to  hear  and  determine  an  action  for  a  limited  diyorce,  may 
proyide  m  his  decision  for  the  allowance  to  the  wife  for  maintenance  (Bihin 
T.  Bihin,  17  Abb.  21). 

I  Judgment.— On  a  complaint  demanding  a  separation  from  bed  and 
board,  there  being  no  answer,  a  decree  declaring  the  marriage  contract  yoid  is 
unauthorized  (Anon.  11  Abb.  231). 
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a.  Neir  trial. — The  power  giyen  by  statute  (2  R.  8.  145,  §  40)  to  the 
court  in  actions  for  divorce,  on  the  ground  of  adultery,  when  the  offense  is 
denied  by  answer,  to  award  a  new  or  further  trial  of  such  issue,  as  often  as 
justice  shall  seem  to  require,  is  confined  to  issues  made  by  the  pleadings,  of 
the  adultery  charged  and  does  not  extend  to  other  issues  in  the  action  {Amory 
V.  Amory,  6  Rob.  614  ;  83  How.  490 ;  3  Abb.  N.  8.  16). 

h.  Taeatingir  Judgment. — A  judgment  of  divorce  may  be  vacated  for 
irregularity,  affecting  the  jurisdiction  of  the  person,  even  after  theprevailing 
party  has  married  again,  but  this  will  be  done  with  caution  ( J^rtman  ?. 
Wortmait,  17  Abb.  66 ;  and  see  Singer  v.  Singer^  17  Abb.  66,  note;  41  Barb. 
139). 

c.  Appeal. — An  order,  denying  a  motion  for  leave  to  come  in  and  answ^ 
after  judgment  taken  for  want  of  an  answer,  is  appealable  {McOuin  v.  Cht^  9 
Abb.  160).  Order,  setting  aside  a  decree  of  divorce  taken  as  confessed  and 
allowing  alimony,  is  not  appealable  to  the  court  of  appeals  {Carpenter  v.  Car- 
penter,  4  How.  189). 

RULE  87. — Beferexhoe  in  svU  to  annvl  marriage. 

To  obtain  an  order  of  reference,  if  the  complaint  seeks  to  an- 
nul a  marriage  on  the  ground  that  the  party  was  under  the  a^ 
of  legal  consent,  an  affidavit  ranst  be  produced  showing  that  toe 
parties  thereto  have  not  freely  cohabited  for  any  time  as  husband 
and  wife,  after  the  plaintiff  had  attained  the  age  of  consent  If 
the  complaint  seeks  to  annul  the  marriage  on  the  ground  that  the 
plaintiff  8  consent  was  obtained  by  force  or  fi*aud,  the  plaintiff 
must  show  by  affidavit  that  there  has  been  no  voluntary  cohabi- 
tation'  between  the  parties  as  man  and  wife;  and,  if  it  seeks  to 
annul  a  marriage  on  the  ground  that  the  plaintiff  was  a  lunatic, 
an  affidavit  must  be  produced  showing  that  the  lunacy  still  con- 
tinues, or  the  plaintiff  must  show,  by  his  affidavit,  that  the  parties 
have  not  cohabited  as  husband  and  wife  after  the  plaintiff  was 
restored  to  his  reason. 

RULE  88. — Plaintiff  may  he  examined  on  referefnoe. 

On  a  reference  to  take  proof  of  the  facts  charged  in  a  complaint 
for  separation,  or  limited  divorce,  the  examination  of  the  plaintiff 
on  oath  may  be  taken,  as  to  any  cruel  or  inhuman  treatment, 
alleged  in  the  complaint,  which  took  place  when  no  witnesses  were 
present  who  were  competent  to  testify  to  the  facts  on  such  refer- 
ence. 

See  ante^  p.  613,  a, 

EULE  89. — Defense  in  action  for  divorce^  cfec. 

The  defendant,  in  the  answer,  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract ;  and,  if  an 
issue  is  taken  thereon,  it  snail  be  tried  at  the  same  time,  and  in 
the  same  manner,  as  other  issues  of  fact  in  the  cause. 

d.  Where  the  answer  sets  up  the  adultery  of  the  plaintiff,  the  charge  most 
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be  such,  that  the  defendant,  if  mnocent,  would  be  entitled  to  a  diyorce  if  the 
chaii^  was  substantiated  in  an  action  by  such  defendant  (Morrell  y.  Morrell,  3 
Barb.  336 ;  and  1  ib.  818).  And  in  such  a  case  the  adulteiy  of  the  plaintiff 
should  be  set  u}>  in  the  answer  in  the  same  manner  and  be  accompanied  with 
the  same  allegations  as  are  re<}uired  in  a  complaint  The  answer  should  allege 
that  the  adulteries  of  the  plaintiff  were  committed  without  the  procurement, 
connivance,  priyity,  or  consent  of  the  defendant  (ib,) 

a.  In  an  action  for  a  divorce,  an  answer  setting  up  the  adultery  of  the 
plaintiff  as  a  defense  need  not  allege  either  that  the  parties  were  inhabitants 
of  this  State  at  the  time  of  the  commission  of  the  offense,  nor  that  the  de- 
fendant at  that  time,  and  at  the  conmiencement  of  the  action,  was  an  actual 
inhabitant  of  this  State  (Le$en€r  y.  Lemier,  81  Barb.  830). 

h.  In  an  action  by  a  wife  for  a  limited  divorce,  the  defendant  set  up  as  a 
separate  defense,  that,  at  the  time  of  his  alleged  marriage  with  the  plaintiff, 
she  had  a  husband  living,  and  that  such  husband  was  still  living  and  de- 
manded a  divorce  on  that  ground;  the  referee  found  that  at  the  tmie  of  the 
allied  marriage  of  plaintiff  and  defendant,  she  had  a  husband  living  and 
refused  to  ^rant  a  divorce  to  either  party,  and  directed  a  judgment  dismissing 
the  complaint  without  costs,  on  appeal,  this  was  held  right  Qjinden  y.  Linden^ 
36  Barb.  61). 

e.  In  an  action  by  a  husband  ibr  a  divorce,  on  the  ground  of  adultery,  the 
•defendant  alle^^  in  her  answer  that  the  plaintiff,  in  February  and  March, 
1867,  at  the  cities  of  New  York  and  Brooklyn,  committed  adultery,  and  thereby 
contracted  a  venereal  disease  which  he  communicated  to  her  in  March,  1867, 
— held  the  allegations  in  the  answer  were  sufficiently  n)ecific  and  that  the 
adultery  of  the  plaintiff  was  well  pleaded  (Clark  v.  Clark,'7  Rob.  276). 

d.  To  a  complaint  for  a  divorce,  by  a  wife  against  her  husband  charging 
cruelty,  the  defendant  may  in  his  answer  show  the  provocation  given  by  the 
wife,  and  which  led  to  the  alleged  act  of  cruelty  (Detraism^g  v.  DevraUmes^  2 
Code  Rep.  124). 

e.  In  an  action  for  divorce,  on  the  ground  of  adultery,  defendant  cannot 
interpose  the  defense  of  physical  incapacity  of  plaintiff,  where  more  than  two 
years  have  expired  since  the  marriage  without  any  action  for  a  dissolution  on 
that  ground  (Griffin  v.  Griffin,  23  How.  188). 

/.  In  an  action  for  a  divorce,  for  adulteiy,  an  answer  of  adultery  on  the 
part  of  the  plaintiff  is  a  complete  defense  and  ground  for  affirmative  relief  to 
defendant  (Hoffman,  Referee,  Anon.  17  Abb.  48). 

g.  In  an  action,  by  a  husband  against  his  wife  for  a  divorce  on  the  ground 
of  adultery,  the  defendant  cannot  set  up  by  way  of  counter-claim  the  cruel 
and  inhuman  treatment  of  the  plaintiff  (piddeU  v.  DiddtU,  8  Abb.  167 ;  Grif- 
Jin  V.  Griffin,  23  How.  183 ;  RF.H.  v.  5.  K  40  Barb.  9) ;  and  so,  in  an  action 
for  a  limited  divorce,  the  defendant  cannot  set  up  as  a  defense  or  counter-claim 
the  adultery  of  the  plaintiff  (Henry  v.  Henry,  8  Rob.  614 ;  27  How.  6 ;  see  Mc- 
Ifamara  v.  McNamara,  9  Abb.  18 ;  Mclntoth  v.  Mcintosh,  12  How.  289). 

.  A.  See   Cook  v.  Cook,  53  Barb.  180,  as  to  defense  of  insanity  in  an  action 
for  a  divorce. 

«.  In  an  action  for  divorce  on  the  ground  of  adultery,  the  defendant  was 
allowed  to  amend  or  file  a  supplemental  answer^  by  setting  up  the  fact  of 
adultery  by  the  plaintiff,  occurring  after  issue  jomed  (Strong  v.  Strong,  28 
How.  432 ;  8  Rob.  669 ;  see  Smith  v.  Smith,  4  Paige,  482). 

RULE  90. — QMSti(m%ng  hgitiv(ia(yy  of  cMMren. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he  wishes 
to  question  the  legitimacy  of  any  of  the  children  of  his  wife,  the 
allegation  that  they  are  or  that  ne  believes  them  to  be  illegitimate, 
shaU  be  distinctly  made  in  the  complaint.  If  a  reference  is  or- 
wdered,  proofs  shall  be  taken  upon  the  question  of  legitimacy,  as 
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well  as  upon  the  other  matters  stated  in  the  complaint ;  and,  if 
the  issue  is  tried  by  a  jury,  an  issue  on  the  question  of  legitimacy 
of  the  children  shall  be  awarded  and  tried  at  the  same  time. 

BULE  91. — Sentence  of  nvJUty  or  decree  for  di/vorw  fty  ib- 
fauW  Pleadings  or  testimony  not  to  he  pubhshed.  JadgmeiU 
for  divorce. 

No  sentence  or  decree  of  nullity  declaring  void  a  marriaf^ 
contract,  or  decree  for  a  divorce,  or  for  a  separation  or  limited  di- 
vorce, shall  be  made  of  course  by  the  default  of  the  defendant,  or 
in  consequence  of  any  neglect  to  appear  at  the  hearing  of  the 
cause,  or  by  consent.  And  every  such  cause  shall  be  heard  after 
the  trial  of  the  issue,  or  upon  the  coming  in  of  the  proofe,  at  a 
special  term  of  the  court ;  but,  where  no  person  appears  on  the 
part  of  the  defendants,  the  details  in  the  evidence  in  adult^ 
causes  shall  not  be  read  in  public,  but  shall  be  submitted  in  open 
court.  No  officer  of  this  court,  with  whom  the  proceedings  in 
an  adultery  cause  are  filed,  or  before  whom  the  testimony^  is  tiucen, 
nor  any  clerk  of  such  officer,  either  before  or  after  the  termina- 
tion of  the  suit,  shall  permit  a  copy  of  any  of  the  pleadings  or 
testimony,  or  of  .the  substance  of  the  details  thereof,  to  be  taken 
by  any  otlier  person  than  a  party,  or  the  attorney  or  counsd  of 
a  party,  who  has  appeared  m  the  cause,  without  a  special  order 
of  the  court. 

No  judgment  in  an  action  for  divorce  shall  be  entered  ex- 
cept upon  tiie  special  direction  of  the  court. 

a.  The  court  will  not  grant  a  decree  for  divorce,  npon  a  complamt  to  whick 
no  answer  has  been  interposed,  nnti]  after  an  inspection  of  the  complaiDt, 
proof,  and  the  affidavit  of  service  of  the  summons  {Robinson  y.  JRobinsan^  1 
Barb.  27).     See  in  note  to  Rule  86. 

BT7LE  92.—Beceiver  ofdebtor^s  estate.  When  aUowed  Us 
costs.    May  seU  dotibtful  claims  at  aueti&n. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demands, 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  eliaraeter.  He  may  also  sue 
in  the  name  of  a  debtor,  where  it  is  necessary  or  proper  for  him 
to  do  so;  and  he  may  apply  for  and  obtain  an  order  of  course 
that  the  tenants  of  any  real  estate  belonging  to  the  debtor,  or  of 
which  he  is  entitled  to  the  rents  and  profits,  attorn  to  sudi  re- 
ceiver, and  pay  their  rents  to  him.  He  shall  also  be  permitted  to 
make  leases,  from  time  to  time,  as  nuiy  be  necessary,  K>r  terms  not 
exceeding  one  year.  And  it  shall  be  his  duty,  without  any  unrea- 
sonable delay,  to  convert  all  the  personal  estate  and  effects  into 
money;  but  he  shall  not  sell  any  real  estate  of  the  debtor,  without 


93.]  SUPREME  COURT.  751 

the  special  order  of  the  court,  until  after  judgment  in  the  cause. 
He  is  not  to  be  allowed  for  the  costs  of  any  suit  brought  by  him 
against  an  insolvent  from  whom  he  is  unable  to  collect  his  costs, 
unless  such  suit  is  brought  by  order  of  the  court,  or  by  the  con- 
sent of  all  persons  interested  in  the  funds  in  his  hands.  But  he 
may,  by  leave  of  the  court,  sell  such  desperate  debts,  and  all  other 
doubtful  claims  to  personal  property,  at  public  auction,  giving 
at  least  ten  days'  public  notice  of  the  time  and  place  ot  such 
sale. 

See  note  to  f  244,  ante. 

SULE  93. — Suits  pending.  Cases  not  provided  for.  When 
rules  take  effect. 

All  actions  depending  on  the  first  day  of  July,  1848,  may  be 
conducted  according  to  Uie  rules  of  the  supreme  court  adopted  in 
July,  1847,  so  far  as  the  same  are  applicable. 

In  cases  where  no  provision  is  made  by  statute,  or  by  these 
rules,  the  proceedings  shall  be  according  to  the  customary  practice, 
as  it  has  heretofore  existed,  in  the  court  of  chancery  and  supreme 
court  in  cases  not  provided  for  by  statute  or  the  written  rules  of 
the  court. 

These  rules  shall  take  effect  on  the  first  day  of  October,  1858. 
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ANNUITY    TABLE. 


•  »• 


A  Table  corresponding  with  the  Northampton  Tables  referred  to  in  the 
84th  Rtde  of  the  Supreme  Court,  showing  the  value  of  an  annuity 
of  one  dollar,  at  six  per  cent,  on  a  single  life,  at  any  age  from  one 
year  to  ninety-four,  inclusive : 
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RULE  FOR  COMPUTING  THE  VALUE  OF  THE   LIFE 

ESTATE  OR  ANNUITY. 

Calculate  the  interest  at  six  per  cent,  for  one  year,  upon  the 
flxun  to  the  income  of  which  the  person  is  entitled.  Multiply  this 
interest  by  the  number  of  years'  purchase  set  opposite  the  person's 
age  in  the  table,  and  the  product  is  the  gross  value  of  the  life- 
estate  of  such  person  in  said  sura. 

EXAMPLES. 

Sui>po6e  a  widow's  age  is  thirty-seven,  and  she  is  entitled  to 
dower  in  real  estate  worth  $350.75.  One-third  of  this  is  $116.91*. 
Interest  on  $116.91,  one  year  at  six  per  cent,  (as  fixed  by  the  84th 
rule),  is  $7.01.  The  number  pf  years'  purchase  which  an  annuity 
of  $1.00  is  worth  at  the  age  of  thirty-seven,  as  appears  by  the 
table,  is  eleven  years  and  ^jft/V  P^rts  of  a  year,  which  multiplied 
by  7.01,  the  income  for  one  year,  gives  $77.35  and  a  fraction,  as 
the  sroes  value  of  her  right  of  dower. 

Suppose  a  man  whose  age  is  fifty,  is  tenant  by  the  courtesy  in 
the  whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the 
sum  at  six  per  cent,  is  $540.  The  number  of  years'  purchase 
which  an  annuity  of  one  dollar  is  worth  at  the  age  of  fifty,  as  per 
table,  is  9^^^  parts  of  a  year,  which  multiplied  by  540,  the  value 
of  one  year,  gives  $5,085.18  as  the  gross  value  of  his  life-estate  in 
the  premises  or  the  proceeds  thereof. 

Note, — ^The  values  in  this  table  are  calculated  on  the  supposition  that  the 
annuities  are  payable  yearly ;  if  payable  half-yearly,  one-fifth  of  a  year's  pur- 
chase should  be  added  to  those  values. 

See  Jaelrson  y.  Edwards,  7  Paige,  408,  as  to  computation  of  dower  right. 


SuPBEME  Court,  Genebal  Tebm. 

New  York,  April  14^A,  1856. 

JRiUes  in  JRegard  to  Moneys  Awarded  to  Unknown  Owners, 

1.  Whenever  any  person  shall  claim  any  money  awarded  to 
unknown  owners  on  tne  opening,  widening,  altering,  improving, 
or  laying  out  of  any  street,  avenue,  square,  or  public  place,  he 
shall  cause  notice  of  his  intention  to  apply  to  the  court  for  such 
moneys  to  be  published  in  one  of  the  daily  newspapers  in  this 
city,  at  least  once  a  week  for  four  weeks ;  and  shall  serve  notice 
of  such  intention  on  the  mayor  of  the  city,  and  the  counsel  to  the 
corporation  of  the  city,  at  least  fourteen  days  before  such  applica- 
tion. The  court  at  special  term,  or  the  judge  at  chambers  may 
hear  the  application,  and  may  hear  the  prooS  or  refer  the  matter 
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to  a  referee  to  hear  and  examine  into  the  matter,  and  to  report 
the  substance  of  the  proofs,  with  his  opinion.  The  applicant  snail 
famish  to  the  court  or  referee  an  abstract  of  title  foi'  at  least 
twenty  years  prior  to  the  award,  and  carried  down  to  the  time  of 
the  examination ;  and  also  produce  the  originals  or  verified  copies 
of  all  deeds  and  wills  referred  to  in  the  abstract,  unless  the  court 
or  judge,  on  proof  that  the  same  cannot  be  furnished,  shall  author- 
ize other  proof  to  be  received  in  place  of  such  orignals  or  copies; 
and  shall  also  famish  a  certificate  of  search  for  mortgages  and  con- 
veyances against  the  persons  named  in  the  abstract  ot  title,  made 
by  a  searcher  in  the  register's  ofiioe,  or  by  some  other  person  ex- 
perienced in  making  such  searches,  and  shall  furnish  his  own  affi- 
davit, or  that  of  his  agent,  or  of  some  other  person  likely  to  be  ac- 
quainted with  the  truth,  to  the  effect  that,  according  to  his  best 
knowledge,  information,  and  belief,  there  were  no  mortgages,  con- 
veyances, judgments,  or  liens  of  any  kind  on  the  propertv  to  which 
the  award  was  made,  at  the  time  of  the  award,  and  of  the  pay- 
ment of  the  money  to  the  officer  then  holding  the  money  for  the 
unknown  owners  except  such  liens  (if  any)  as  may  be  specially 
mentioned  in  such  affidavit.  The  maps  of  awards  and  assess- 
ments, or  extracts  from  them,  so  far  as  relates  to  the  lots  in  ques- 
tion, shall  also  be  produced  to  the  court,  or  judge,  or  referee. 
Whenever  any  money  shall  be  paid  to  the  clerk  or  to  the  cham- 
berlain or  countv  treasurer,  for  unknown  owners,  such  officer  shall 
enter  in  his  booKs  of  account  a  memorandum  showing  the  title  of 
the  matter  in  which  payment  was  made,  and  the  number  of  the  lot 
or  lots  on  the  map  of^awards  or  assessments  to  which  the  award  is 
made. 

2.  Ko  application  will  be  heard  in  regard  to  the  disposition  of 
moneys  awarded  to  unknown  owners,  until  such  moneys  shall 
have  been  actually  paid. 

3.  Evierv  petition  for  the  payment  of  such  moneys  shall  be 
verified  under  oath  ;  shall  set  forth  a  statement  of  the  title  and  the 
grounds  of  the  claim ;  and  shall  also  state  the  names  and  residences 
of  all  persons,  if  any,  whom  the  petitioner  knows,  or  has  been  in- 
formed, or  believes,  to  be  claimants  of  such  moneys  or  of  any 
part  thereof,  or  in  any  manner  or  in  any  degree  interested  or 
claiming  to  be  interested  therein. 

4.  Ten  counsellors  at  law,  to  be  named  by  the  presiding 
justice,  with  the  concurrence  of  one  or  more  of  the  other  judges, 
shall  be  appointed  referees,  to  one  of  whom  such  application  shall 
be  referred ;  and  no  application  shall  be  referred  except  to  one  of 
the  persons  so  to  be  named. 

5.  The  referee,  before  proceeding  in  the  reference,  shall  re- 
quire proof  of  the  service  ot  notice  of  the  reference  upon  all  per- 
sons named  in  the  petition  as  interested,  or  as  claimants,  and  if^ 
upon  the  reference,  the  referee  shall  consider  that  other  persons 
should  be  notified,  he  shall  require  notices  to  be  served  upon  them. 


SUPREME  COURT.  755 

If  any  such  persons  are  infants,  guardians  must  be  appointed  as 
in  ordinary  actions ;  and  if  any  are  absent,  nonresident,  or  can- 
not be  found,  special  application  must  be  n>ade  to  the  court  for 
direction  in  the  premises. 

6.  The  referee  shall  require  a  full  and  complete  abstract  of  the 
title  to  be  furnished  to  him,  and  which  he  shall  verify  for  such  * 
length  of  time  as  he  may  deem  advisable,  together  with  full,  com- 
plete, and  original  returns  of  searches  for  mortgages,  conveyances, 
and  all  other  liens  whatever,  affecting  the  title  of  the  property, 
and  such  affidavits  also  as  he  may  deem  proper.  And  he  shall 
annex  to  and  return  with  his  report,  all  such  papers,  together  with 
the  proofs  of  service  of  notices  upon  adverse  claimants,  and  all 
testimony  taken  before  him. 

7.  Notice  of  hearing,  upon  the  report  of  the  referee,  shall  be 
served  upon  all  persons  who  appeared  upon  the  reference,  and 
proof  shall  be  furnished  to  the  court  of  the  service  of  such  notice. 

[The  foregoing  rules  as  to  *^  unknown  owners  ^*  were  not  made  at  a  con- 
vocation of  the  judges  as  provided  in  section  470  of  the  code.  They  are 
not,  therefore,  *^ general  rules"  (In  the  matter  of  the  Bowery y  19  Barb.  691). 
Nor  were  they  published  as  required  by  Laws  of  1847,  ch.  470.  Kor  were 
they  concurred  in  or  recognized  by  all  the  judges  of  the  first  district] 

Mortgage  or  Side  hy  Mdigwus  Corporation. 

Mabch  24,  1862. — Ordered,  That  in  all  future  applications 
made  to  this  court  by  religious  Corporations  for  leave  to  mortgage 
or  sell  their  real  estate,  it  shall  be  necessary  to  submit,  with  the 
petition  to  the  court,  a  statement  specifying  what  property  had 
been  sold  by  the  corporation  under  any  order  of  the  court  at  any 
time  within  five  years  next  precej]in^  such  application,  and  also 
showing  the  object  for  which  sales,  if  any  were  ordered,  and  the 
disposition  actually  made  of  the  proceeds  of  any  sale.  Such 
statement  shall  be  verified  by  one  of  the  officers  of  the  corpora- 
tion. 

a.  An  application  for  leave  to  sell  the  real  estate  of  a  religious  corpora- 
tion must  be  made  to  the  supreme  court  ( Wyatt  v.  Benson,  28  Barb.  287 :  4 
Abb.  182). 

5.  The  vestry  or  trustees  of  a  religious  corporation  may  apply  for  an  order 
to  mortgage  or  sell  the  real  estate  of  such  corporation,  without  any  express 
Tote  of  the  corporation,  and  where  the  good  faith  and  propriety  of  the  appli- 
cation are  unquestioned  {Be  8t,  Ann's  Chureh^  14  Abb.  424 ;  28  How.  285). 

e.  Power  of  supreme  court  over  the  real  estate  of  religious  corporations 
{Mad.  Av.  Bapt.  Ch.  v.  Bapt.  Ch.  in  Oliver  8t.  19  Abb.  105 :  2  Abb.  N.  8.  254 ; 
3  Rob.  570 ;  5  Rob.  649;  8t  James'  Ch.  v.  Ch.  of  Redeemer  A^  Barb.  856 ;  and 
see  11  N.  Y.  248 ;  20  How.  824). 
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SUPERIOR  COURT  RULES. 

ADOPTED  MARCH  1,  1870. 


•  »• 


GElVERAIi  TERMS. 

RULE  I. — There  shall  be  a  general  term  of  the  court  held  in 
the  months  of  January,  February,  March,  April,  May,  June,  Octo- 
ber, November,  and  December,  commencing  on  the  first  Monday 
in  each  month,  and  terminating  on  the  second  Saturday  there- 
after, unless  further  extended  by  the  judges  holding  the  term. 

There  shall  also  be  a  general  term  held  on  the  days  designated 
in  yacation,  for  the  hearing  of  appeals  from  orders  only. 

BIJLE  n. — A  note  of  issue  of  cases  for  the  general  term 
calendar  must  be  filed  with  the  clerk  for  each  term,  at  least  eight 
days  before  the  first  day  of  the  term. 

RULE  in. — Appeals  from  orders  shall  be  heard  in  the  general 
term  on  the  first  and  second  Mondays,  and  the  second  Friday  in 
term,  and  on  the  days  appointed  in  vacation,  at  the  opening  of 
court. 

RULE  IV. — ^In  calendar  causes,  and  also  in  appeals  from 
orders,  the  parties  shall  deliver  eight  copies  of  the  printed  papere 
and  points  to  the  clerk,  at  the  commencement  of  the  argument, 
which  printed  case  shall  contain  a  certificate  of  the  clerk  that 
the  case  has  been  duly  filed  upon  the  order  of  the  judge  or  referee 
who  tried  the  cause. 

RULE  V. — A  general  term  will  be  held  in  full  bench  on  the 
Saturday  next  preceding  the  commencement  of  each  regular  calen- 
dar term,  for  the  purpose  of  announcing  decisions,  and  the  hearing 
of  such  motions  and  appeals  as  shall  be  directed  to  be  then 
heard. 

SPECIAL.  TERMS. 

RULE  VI. — There  shall  be  a  special  term  of  the  court  for 
the  trial  of  issues  of  law  and  of  issues  of  fact  without  a  jury,  and 
for  the  hearing  of  motions  and  granting  of  ex  parte  orders,  held 
during  each  month  in  the  year,  commencing  on  the  first  Monday 
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of  each  month,  and  terminating  on  the  Saturday  immediately  pre- 
ceding the  first  Monday  of  the  succeeding  month. 

In  the  months  of  July,  August,  and  September  no  trials  shall 
be  had,  unless  ordered  by  the  justice  presiding. 

EULE  YII. — ^No  more  than  one  special  term  shall  be  held  at 
the  same  time. 

RULE  Vin. — ^No  order  to  show  cause  made  by  a  judge  out  of 
court  shall  be  made  returnable,  nor  shall  any  motion  be  noticed 
for  hearing  elsewhere  than  at  the  regular  special  term  and  in  the 
regular  special  term  room,  and  all  such  orders  and  motions  shall 
be  there  heard  and  not  elsewhere,  except  by  order  of  the  judge 
holding  the  special  term. 

Defaults  m  such  orders  and  motions  shall  be  taken  at  the 
regular  special  term  and  in  the  regular  special  term  room,  and 
Dot  elsewnere,  and  any  default  taken  elsewnere  will  be  vacated  by 
the  judge  holding  the  regular  special  term. 

This  rule  shall  apply  to  orders  and  motions  in  actions  only. 

JRXJLE  IX. — The  special  term  will  be  opened  at  10  o'clock 
A.M.,  and  continue  in  session  until  3  o'clock  p.m.  of  each  day,  ex- 
cept New  Year's  Day,  the  twenty-second  of  February,  Good  Fri- 
day, the  Fourth  of  July,  the  days  of  the  annual  and  charter  elec- 
tions, Thanksgiving  Day  and  Christmas. 

RULE  X. — All  motions  must  be  noticed  for,  and  orders  to 
show*  cause  made  by  a  judge  not  holding  special  term,  returnable 
on  the  first  Monday  or  one  of  the  Saturdays  of  the  term. 

CIRCUIT  OR  !llJRY  TERMS. 

RULE  XI. — There  shall  be  two  terms  of  the  court  for  the  trial 
of  causes  by  jury,  denominated  respectively  "  part  first "  and  "  part 
second,"  held  in  the  months  of  January,  February,  March,  April, 
May,  Jane,  October,  November,  and  December,  commencing  on 
the  first  Monday,  and  terminating  on  the  last  Saturday  of  each 
month,  unless  the  judge  presiding  shall,  by  an  order,  direct  his 
terra  to  be  further  continued,  de  die  in  diem^  for  the  purpose  of 
completing  the  trial  of  an  action,  or  the  hearing  of  a  motion  for  a 
new  trial  already  commenced  before  him. 

RULE  Xn. — The  day  calendar  shall  be  called  through  each 
morning  at  the  opening  of  the  court.  The  plaintifl^,  on  failure  of 
the  defendant  to  appear,  may  take  an  inquest ;  and  the  defendant, 
on  failure  of  the  plaintiff  to  appear,  may  have  a  dismissal  of  the 
complaint. 
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BIJLE  Xni. — ^Causes  whicli  shall  have  been  called  upon  the 
day  calendar  of  a  jury  term,  and  set  down  for  a  future  daj  dur- 
ing the  same  term,  must  be  tried  when  again  reached,  or  they 
wul  be  placed  at  the  foot  of  the  general  calendar,  or  toe  action 
dismissed,  unless  the  trial  shall  be  further  postponed  by  the  court 
for  good  and  sufficient  cause  shown  by  affidavit 

RULE  XIV. — Causes  on  the  jury  calendar  may  be  reserved  * 
generally  at  any  time  before  the  cause  is  on  the  day  calendar,  by 
hling  with  the  clerk  the  written  consent  of  the  attorneys.    Motions 
to  put  such  causes  on.the  day  calendar  may  be  made  to  the  judge 
holding  the  special  term,  on  two  days'  notice. 

RULE  XV.— It  shall  be  the  duty  of  the  attorney,  by  whom 
the  copy  pleadings  shall  be  furnished  for  the  use  of  the  court  on  a 
trial,  to  plainly  designate  on  each  pleading  the  part  or  parts  there- 
of admitted  or  controverted  by  the  succeeding  pleading. 

RULE  XVI. — The  general  jury  and  special  terms  for  the 
trial  of  causes,  shall  respectively  be  opened  at  eleven  o'clock  in 
the  forenoon. 

RULE  XVn. — ^No  ex  park  order  for  the  substitution  of  at- 
torney for  either  party  to  any  action  pending  in  this  court  shall 
be  granted  unless  upon  the  consent  in  writing,  signed  by  tlie 
party  and  his  attorney,  duly  acknowledged  or  proven  by  affi- 
davit. 

RULE  XVIII. — ^No  case  or  exceptions  to  be  annexed  to  tBe 
judgment-roll  shall  hereafter  be  filed  with  the  clerk  of  this  court, 
unless  the  same  is  so  ordered  by  the  justice  or  referee  who  tried 
the  cause. 

RULE  XIX. — No  case  or  exceptions  will  be  ordered  to  be 
filed  until  it  shall  liave  been  engrossed  or  printed  after  settlement, 
with  all  the  papers  and  exhibits  required  to  be  inserted  therein. 

RULE  XX. — If  no  case  or  bill  of  exceptions  is  on  file,  or  if 
one  is  on  file  without  the  order  of  the  judge  or  referee  who  tried 
the  cause,  directing  the  same  to  be  filed,  then  the  cause  shall  not 
be  put  on  the  general  term  calendar. 

The  general  term  clerk  shall  specify  on  the  general  term  calen- 
dar by  what  judge  or  referee  said  cause  was  tried. 

RULE  XXI. — All  notes  of  issue  for  the  general  term  shall 
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hereafter  specify  the  day  on  which  the  case  or  bill  of  exceptions 
\ras  filed,  by  what  jndge  or  referee  the  cause  was  tried,  and 
whether  the  case  or  bill  of  exceptions  has  been  ordered  to  be  filed 
by  that  jndge  or  referee.  The  clerk  will  not  receive  any  note  of 
ijssue  which  does  not  comply  herewith. 

BCTLE  XXII. — Case  or  exceptions  presented  for  settlement 
shall  have  plainly  marked  upon  tne  proposed  case  or  exceptions, 
and  also  upop  tne  stenographer's  minutes  of  the  evidence,  the 
parts  to  which  the  proposed  amendments  are  applicable,  together 
with  the  number  oi  the  amendment. 

SPECIAL  CAUSNDAR. 

BIJLE  XXIII. — In  actions  on  contract,  where  there  is  reason 
to  believe  that  the  defense  is  interposed  for  the  purpose  of  delay, 
and  that  the  trial  will  not  occupy  more  than  one  hour,  the  plaint- 
iff may  apply  by  motion  at  special  term,  on  a  notice  of  four 
days,  to  have  the  issue  placed  upon  a  special  calendar  for  trial 
(serving  with  such  notice  any  aflidavits  or  papers  he  may  wish  to 
nse  on  the  motion  which  have  not  alreadv  oeen  served) ;  and  the 
same  may  be  so  ordered,  in  the  discretion  of  the  justice  before 
whom  the  motion  shall  be  made. 

If  such  motion  be  granted,  the  cause  will  be  entered  on  the 
special  calendar,  to  be  made  by  the  clerk,  on  receiving  a  note  of 
the  issue,  specifying  the  number  of  the  cause  on  the  general 
calendar,  and  the  date  of  order  directing  it  to  be  placed  on  such 
special  calendar ;  such  notes  of  issue  to  be  filed  with  the  clerk 
four  days  before  the  day  on  which  the  cause  shall  be  so  entered. 

The  special  calendar  shall  be  called  on  the  second  and  last 
Friday  of  each  jury  term,  in  part  first,  by  the  justice  there  presid- 
ing, and  tlie  causes  may  be  tned  in  either  part,  as  may  be  directed 
by  such  justice. 

If  the  trial  of  the  cause  shall  occupy  more  than  one  hour,  the 
trial  may  be  suspended,  at  the  discretion  of  the  court,  and  the 
cause  be  placed  at  the  foot  of  the  general  calendar. 

All  rules  heretofore  adopted  are  hereby  abrogated. 
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JUDICIARY    ARTICLE    OF    THE   CONSTITUnoy, 

AS  AMENDED  BT  THE 

CONVENTION    OF    1867-8. 


♦  •• 


ARTICLE  VL 

SEC.  1. — Impeachment. 

The  assembly  shall  have  the  power  of  impeachment,  by  a 
vote  of  a  majority  of  all  the  members  elected.  The  court  for  the 
trial  of  impeachments  shall  be  composed  of  the  president  of  tbe 
senate,  the  senators,  or  a  major  part  of  them,  and  tne  judges  of  the 
court  of  appeals,  or  a  major  part  of  them.  On  the  trial  of  an  im- 
peachment against  the  governor,  the  lieutenant-governor  shall  Dot 
act  as  a  memoer  of  the  court.  Ko  judicial  officer  shall  exercise  his 
office  after  articles  of  impeachment  against  him  shall  have  been 
preferred  to  the  senate,  until  he  shall  have  been  acquitted.  Before 
the  trial  of  an  impeacnment,  the  members  of  the  court  shall  take 
an  oath  or  affirmation,  truly  and  impartially  to  try  the  impeach- 
ment according  to  evidence ;  and  no  person  shall  be  convicted 
without  the  concurrence  of  two-thirds  of  the  members  present. 
Judgment  in  cases  of  impeachment  shall  not  extend  further  than 
to  removal  from  office,  or  removal  from  office  and  disqualification 
to  hold  and  enjoy  any  office  of  honor,  trust,  or  profit  under  thif 
State ;  but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  law. 

SEC.  2. — Court  of  appeals. 

There  shall  be  a  court  of  appeals,  composed  of  a  chief  judge 
and  six  associate  judges,  who  shall  be  chosen  by  the  electors  of 
the  State,  and  shall  hold  their  office  for  the  term  of  fourteen  years 
from  and  including  tlie  first  day  of  January  next  after  their  elec- 
tion. At  the  first  election  of  judges,  under  this  constitatioD, 
every  elector  may  vote  for  the  chief,  and  only  four  of  the  asso- 
ciate judges.  Any  five  members  of  the  court  shall  form  a  qno- 
rum,  and  the  concurrence  of  four  shall  be  necessary  to  a  decision. 
The  court  shall  have  the  appointment,  with  the  power  of  removal, 
of  its  reporter  and  clerk,  and  of  such  attendants  as  may  be  neces- 
sary. 

SEC.  3. —  Vacaiicies  in  offiee  of  judge  of  court  of  appeoU. 
When  a  vacancy  shall  occur,  otherwise  than  by  expiration  of 
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term,  in  the  office  of  the  chief  or  associate  judge  of  the  court  of 
appeals,  the  sarae  shall  be  filled  for  a  full  term,  at  the  next  gen- 
eral election  happening  not  less  than  three  months  after  such 
vacancy  occurs ;  and  until  the  vacancy  shall  be  so  filled  the  gov- 
ernor, by  and  with  the  advice  and  consent  of  the  senate,  if  the 
senate  shall  be  in  session,  or,  if  not,  the  governor  alone,  may  ap- 
point to  fill  such  vacancy.  If  any  sucn  appointment  of  chief 
judge  shall  be  made  from  among  the  associate  judges,  a  temporary 
appointment  of  associate  judge  shall  be  made  m  like  manner; 
but  in  such  case  the  person  appointed  chief  judge  shall  not  be 
deemed  to  vacate  his  office  of  associate  judge  any  longer  than 
until  the  expiration  of  his  appointment  as  chief  judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election  when  the  number  of  judges  is 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

S£0.  4. — Causes  pending  in  court  of  appeals^  h/yw  disposed  of. 

Upon  the  organization  of  the  court  of  appeals  under  this  art- 
icle, the  causes  then  pending  in  the  present  court  of  appeals  shall 
become  vested  in  the  court  of  appeals  hereby  established.  Such 
of  said  causes  as  are  pending  on  the  first  day  of  January,  eighteen 
hundred  and  sixty-nine,  shall  be  heard  and  detern\ined  by  a  com- 
mission, to  be  composed  of  five  commissioners  of  appeals,  four  of 
whom  shall  be  necessary  to  constitute  a  quorum ;  but  the  court  of 
appeals  hereby  established  may  order  any  of  said  causes  to  be 
heard  therein.  Such  commission  shall  be  composed  of  the  judges 
of  the  present  court  of  appeals,  elected  or  appointed  thereto,  and 
a  fifth  commissioner  who  snail  be  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of  the  senate ;  or,  if  the  senate 
be  not  in  session,  by  the  governor ;  but,  in  such  case,  the  appoint- 
ment shall  expire  at  the  end  of  the  next  session. 

SEC.  5. — Co^nmissionerSy  vacancies^  reporter,  decisions. 

If  any  vacancy  shall  occur  in  the  office  of  the  said  commis- 
sioners it  shall  be  filled  by  appointment  by  the  governor,  by  and 
with  the  advice  and  consent  of  the  senate;  or,  if  the  senate  is  not 
in  session,  by  the  governor ;  but,  in  that  case,  the  appointment 
shall  expire  at  the  end  of  the  next  session.  The  commissioners 
shall  appoint  from  their  number  a  chief  commissioner ;  and  may 
appoint  and  remove  such  attendants  as  may  be  necessary.  The 
reporter  of  the  court  of  appeals  shall  be  the  reporter  of  said  com- 
mission. The  decisions  of  the  commission  shall  be  certified  to, 
and  entered  and  enforced,  as  the  judgments  of  the  court  of  ap- 
peals. The  commission  shall  continue  until  the  causes  committed 
to  it  are  determined,  but  not  exceeding  three  years,  and  all  causes 
then  nndetermincd  shall  be  heard  by  the  court  of  appeals. 

49 
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SEC.  6. — Supreme  court. 

There  shall  be  the  existiD^  supreme  court,  with  ^neral  ju- 
risdiction'in  law  and  equity,  suDJect  to  such  appellate  jarisdiction 
of  the  court  of  appeals  as  now  is  or  may  be  prescribed  by  law ; 
and  it  shall  be  composed  of  the  justices  now  in  office,  who  shall 
be  continued  during  their  respective  terms,  and  of  their  successors. 
The  existing  judicial  districts  of  the  State  are  continued  nDtil 
changed  pursuant  to  this  section.  Five  of  the  lustices  shall  re- 
side m  the  district  in  which  is  the  city  of  New  i  ork,  and  four  in 
each  of  the  other  districts.  The  legislature  may  also  alter  the 
districts,  without  increasing  the  number,  once  after  every  ena- 
meration,  under  this  constitution,  of  the  inhabitants  of  the  State. 

SEC.  Y. — General  terms  of  eupreme  court. 

At  the  first  session  of  the  legisUture,  after  the  adoption  of  this 
article,  and  from  time  to  time  thereafter  as  may  be  necessary,  bat 
not  oftener  than  once  in  five  years,  provisions  may  be  made  for 
organizing,  in  the  supreme  court,  not  more  than  four  general 
terms  thereof,  each  to  be  composed  of  a  presiding  justice  and 
not  more  than  three  other  justices,  who  shall  be  designated,  ac- 
cording to  law,  from  the  whole  number  of  justices.  Each  pre- 
siding justice  shall  continue  to  act  as  such  during  his  term  of 
office.  Provision  shall  be  made  by  law  for  holding  the  general 
terms  in  each  judicial  district.  Any  justice  of  the  supreme 
court  may  hold  special  terms  and  circuit  courts,  and  may  pre- 
side in  courts  of  oyer  and  terminer,  in  any  county. 

SEC.  8. — Judge  or  justice  may  not  review  decision  made  by 
him,'  testimiony  in  equity  cases. 

No  judge  or  justice  shall  sit,  at  a  general  term  of  any  court, 
or  in  the  court  of  appeals,  in  review  of  a  decision  made  by  him, 
or  by  any  court  of  which  he  was,  at  the  time,  a  sitting  member. 
The  testimony  in  equity  cases  shall  be  taken  in  like  manner  as 
cases  at  law  ;  and,  except  as  herein  otherwise  provided,  the  leg- 
islature shall  have  the  same  power  to  alter  and  regulate  the  ju- 
risdiction and  nroceedings  in  law  and  equity  that  they  have  here- 
tofore exercised. 

SEC.  9. —  Vacancy  in  office  of  supreme  court^  how  jUUd. 

When  a  vacancy  shall  occur,  otherwise  than  by  expiration  of 
term,  in  the  office  of  justice  of  the  supreme  court,  the  same 
shall  be  filled  for  a  full  term,  at  the  next  general  election  happen- 
ing not  less  than  three  months  after  such  vacancy  occurs ;  aod 
until  any  vacancy  shall  be  so  filled,  the  governor,  by  and  with 
the  advice  and  consent  of  the  senate,  if  Uie  senate  shall  be  in 
session,  or  if  not  in  session,  the  governor  may  appoint  to  fill  such 
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vacancy.  Any  such  appointment  shall  continue  until  and  includ- 
ing the  last  day  of  December  next  after  the  election  at  which  the 
vacancy  shall  be  filled. 


SEC.  10. — Judges  not  to  hold  cmy  other  office. 

Tlie  judges  of  the  court  of  appeals,  and  the  justices  of  the 
supreme  court,  shall  ^not  hold  any  other  office  or  public  trust. 
Au  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
given  by  the  legislature  or  the  people,  shall  be  voia. 

SEC.  11. — liemovals. 

Judges  of  the  court  of  appeals,  and  justices  of  the  supreme 
court,  may  be  removed  by  concurrent  resolution  of  both  houses 
of  the  legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  judicial  officers,  except  those 
mentioned  in  this  section,  and  except  justices  of  the  peace  and 
judges  and  justices  of  inferior  courts  not  of  record,  may  be  re- 
moved by  the  senate,  on  the  recommendation  of  the  governor,  if 
two-thirds  of  all  the  members  elected  to  the  senate  concur  there- 
in. But  no  removal  shall  be  made  by  virtue  of  this  section  un- 
less the  cause  thereof  be  entered  on  the  journals,  nor  unless  the 
party  complained  of  shall  have  been  served  with  a  copy  of  the 
charges  against  him,  and  shall  have  had  an  opportunity  of  being 
heard.  On  the  question  of  removal,  the  yeas  and  nays  shall  be 
entered  on  the  journal. 

SEC.  12. — City  courts;  superior  court  and  court  of  common 
pleas  of  the  dty  of  New  York,  superior  court  of  Buffalo^  and 
city  court  of  Brooklyn, 

The  superior  court  of  the  city  of  New  York,  the  court  of 
common  pteas  of  the  city  and  county  of  New  York,  the  supe- 
rior court  of  Buffalo,  and  the  city  court  of  Brooklyn,  are  con- 
tinued, with  the  powers  and  jurisdiction  they  now  severally  have, 
and  such  further  civil  and  criminal  jurisdiction  as  may  be  conferred 
by  law.  The  superior  court  of  New  York  shall  be  composed  of  the 
six  judges  in  office  at  the  adoption  of  this  article,  and  their  suc- 
cessors ;  the  court  of  common  pleas  of  New  York,  of  the  three 
judges  then  in  office,  and  their  successors  and  three  additional 
judges;  the  superior  court  of  Buffalo,  of  the  judges  now  in 
office  and  their  successors ;  and  the  city  court  of  Brooklyn,  of 
such  number  of  judges,  not  exceeding  three,  as  may  be  provided 
by  law.  The  judges  of  said  courts,  in  office  at  the  adoption  of 
this  article,  are  continued  until  the  expiration  of  their  terms.  A 
chief  judge  shall  be  appointed  by  the  judges  of  each  of  said 
courts,  from  their  own  number,  who  shall  act  as  such  during  his 
official  term.  Vacancies  in  the  office  of  the  judges  named  in 
this  section,  occurring  otherwise  than  by  expiration  of  term,  shaU 
be  filled  in  the  same  manner  as  vacancies  in  the  supreme  court. 
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The  legislature  may  provide  for  detailing  judges  of  the  superior 
court  and  court  of  common  pleas  of  New  York  to  hold  circuits 
or  special  terms  of  the  supreme  court  in  that  city,  as  the  pub* 
lie  interests  may  require. 


SEC.  13. — Judges  of  certain  courts^  how  chosen. 

Justices  of  the  supreme  court  shall  be  chosen  by  the  electors 
of  their  respective  judicial  districts.  Judges  of  all  the  courts  men- 
tioned in  the  last  preceding  section  shall  be  chosen  by  the  electors 
of  the  cities  respectively  in  which  the  said  courts  are  instituted. 
The  official  terms  of  the  said  iustice  and  judges,  who  shall  be 
elected  after  the  adoption  of  this  article,  shall  be  fourteen  years 
from  and  including  the  first  day  of  January  next  after  their  elec- 
tion. But  no  person  shall  hold  the  office  of  justice  or  judge  of 
any  court  longer  than  until  and  including  the  last  day  of  Decem- 
ber next  after  he  shall  be  seventy  years  of  age. 

SEC.  14. — Compensation  ofjvdges. 

The  judges  and  justices  hereinbefore  mentioned  shall  receive 
for  their  services  a  compensation  to  be  established  by  law,  which 
shall  not  be  diminished  during  their  official  terms.  Except  the 
judges  of  the  court  of  appeals  and  the  justices  of  the  supreme  court, 
they  shall  be  paid,  and  the  expenses  of  their  courts  defrayed,  by 
the  cities  or  counties  in  which  such  courts  are  instituted,  as  shall  be 
provided  by  law. 

SEC.  15. — County  courts;  courts  of  sessions  ;  jitslices  of  the 
peace  /  surrogates.  » 

The  existing  county  courts  are  continued,  and  the  judges  there- 
of in  office  at  the  adoption  of  this  article,  shall  hold  their  offices 
until  the  expiration  or  their  respective  terms.  Their  successors 
shall  be  chosen  by  the  electors  of  the  counties  for  the  term  of  six 
years.  The  county  courts  shall  have  the  powers  and  jurisdiction 
they  now  possess,  until  altered  by  the  legislature.  They  shall 
also  have  original  jurisdiction  in  «ul  cases  where  the  defendants 
reside  in  the  county  and  in  which  the  damages  claimed  shall  not 
exceed  one  thousand  dollars ;  and  also  such  appellate  jurisdiction 
as  shall  be  provided  by  law,  subject,  however,  to  inch  orovision  a& 
shall  be  made  by  law  for  the  removal  of  causes  into  tiie  supreme 
court.  They  shall  also  have  such  other  original  jurisdiction  as 
shall,  from  time  to  time,  be  conferred  upon  them  by  the  legislature. 
The  county  judge,  with  two  justices  of  the  peace,  to  be  designated 
according  to  law,  may  hold  courts  of  sessions,  with  such  criminal 
jurisdiction  as  the  legislature  shall  prescribe,  and  he  shall  perform 
such  other  duties  as  may  be  required  by  law.  His  salary,  and 
the  salary  of  the  surrogate  when  elected  as  a  separate  officer,  shall 
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1)6  established .  by  law,  payable  out  of  the  county  treasury,  and 
shall  not  be  diminished  during  his  term  of  office.  The  justices  of 
the  peace  shall  be  paid,  for  services  in  courts  of  sessions,  a  per 
diem  allowance  out  of  the  county  treasury.  The  county  judge 
shall  also  be  surrogate  of  his  county ;  but  in  counties  having  a 
population  exceeding  forty  thousand,  the  legislature  may  provide 
for  the  election  of  a  separate  officer  to  be  surrogate,  wnose  term 
of  office  shall  be  the  same  as  that  of  the  county  judge.  The  county 
judge  of  any  county  may  preside  at  courts  of  sessions,  or  hold 
<50unty  courts,  in  any  other  county,  except  Ifew  York  and  Kings, 
when  requested  by  the  judge  of  such  other  county. 

SEC.  16. — Local  officers^  election  of. 

The  legislature  may,  on  application  ot  the  board  of  supervisors, 
provide  for  the  election  of  local  oncers,  not  to  exceed  two  in  any 
county,  to  discharge  the  duties  of  county  judge  and  of  surrogate, 
in  cases  of  their  inability,  or  of  a  vacancy,  and  to  exercise  such 
other  powers  in  special  cases  as  may  be  provided  by  law. 

SEC.  17. — Election  or  appointfrrtent  of  judges. 

The  legislature  shall  provide  for  submitting  to  the  electors  of 
the  State  at  the  general  election  in  the  year  eignteen  hundred  and 
seventy-three,  two  questions,  to  be  voted  upon  on  separate  ballots, 
as  follows :  First,  "  Shall  the  offices  of  chief  ludge  and  associate 
judge  of  the  court  of  appeals,  and  of  justice  of  the  supreme  court 
be  hereafter  filled  by  appointment  ? "  If  a  majority  of  the  votes 
upon  the  question  shall  be  in  the  affirmative,  the  said  officers  shall 
not  thereafter  be  elective,  but,  as  vacancies  occur,  they  shall  be 
filled  by  appointment  by  the  governor,  by  and  with  the  advice 
and  consent  of  the  senate ;  or,  if  the  senate  be  not  in  session,  by 
the  governor ;  but,  in  such  case,  he  shall  nominate  to  the  senate 
when  next  convened,  and  such  appointment  by  the  governor 
alone  shall  expire  at  the  end  of  that  session.  Second,  "  Shall  the 
offices  of  the  judges  mentioned  in  sections  twelve  and  fifteen 
of  article  six  of  the  constitution  be  hereafter  filled  by  appoint- 
ment ?  "  If  a  majority  of  the  votes  upon  tlie  question  shall  be  in 
the  affij'DQative,  tne  said  officers  shall  not  thereafter  be  elective, 
but  as  vacancies  occur  they  shall  be  filled  in  the  manner  in  this 
section  above  provided. 

« 
SEC.  18. — Justices  of  the  peace  and  oth^r  judicial  officers^hmo 
elected. 

The  electors  of  the  several  towns  shall,  at  their  annual  town 
meeting,  and  in  such  manner  as  the  legislature  may  direct,  elect 
justices  of  the  ^eace,  whose  term  of  office  shall  be  four  years.  In 
^ase  of  an  election  to  fill  a  vacancy  occurring  before  the  expiration 
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of  a  full  term,  they  shall  hold  for  the  residue  of  the  unexpired 
term.  Their  number  and  classification  may  be  regulated  by  law. 
Justices  of  the  peace,  and  judges  or  justices  of  inferior  courts  not 
of  record,  and  their  clerks,  may  be  removed,  after  due  notice  and 
an  opportunity  of  being  heard  by  such  courts  as  may  be  prescribed 
by  law,  for  causes  to  be  assignee  in  the  order  of  removal.  Justices 
of  the  peace  and  district  court  justices  shall  be  elected  in  the  differ- 
ent cities  of  this  State,  in  snch  manner,  and  with  such  powers,  and 
for  such  terms,  respectively,  as  shall  be  prescribed  by  law;  all 
other  judicial  officers  in  cities,  whose  election  or  appointment  i& 
not  otherwise  provided  for  in  this  article,  shall  be  chosen  by  the 
electors  of  cities,  or  appointed  by  some  local  authorities  thereof. 

SEC.  19. — Inferior  local  c6urU. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  legislature ;  and,  except  as  herein  otherwise 
provided,  all  judicial  officers  shall  be  elected  or  appointed  at  such 
times,  and  in  such  manner,  as  the  legislature  may  direct. 

SEC.  "HO,— Clerks. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  supreme 
court,  with  such  powers  and  duties  as  shall  be  prescribed  by  law. 
The  clerk  of  the  court  of  appeals  shall  keep  his  office  at  the  seat  of 
government.  His  compensation  shall  be  fixed  by  law,  and  paid 
out  of  the  public  treasury. 

SEC.  21. — Fees;  attorney^  r^eree. 

No  judicial  officer,  except  justices  of  the  peace,  shall  receive 
to  his  own  use  any  fees  or  perquisites  of  office ;  nor  shall  any 
judge  of  the  court  of  appeals,  justice  of  the  supreme  court,  or 
judge  of  a  court  of  record,  in  the  cities  of  New  York,  Brooklyn, 
or  Buffalo,  practice  as  an  attorney  or  counselor  in  any  court  of 
record  in  this  State,  or  act  as  referee. 

SEC.  22. — JSeview  of  jitdgments. 

The  legislature  may  authorize  the  judgments,  decrees  and  de> 
cisions  of  any  court  of  record  of  original  civil  jurisdiction,  estab- 
lished in  a  city,  to  be  removed  for  review,  directly  into  the  court  of 
appeals. 

SEC.  23. — Publication  of  stattUes  and  decisions. 

The  legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  also  for  the  appointment  by  the  justices  of  the  supreme 
court  designated  to  hold  ^neral  terms,  oi  a  reporter  of  the  de- 
cisions of  that  court.  All  laws  and  judicial  decisions  shall  be  free 
for  publication  by  any  person. 
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SEC.  24. — First  election  of  judges. 

The  first  election  of  the  judges  of  the  conrt  of  appeals,  and 
of  the  three  additional  judges  of  the  court  of  common  pleas  for 
the  city  and  county  of  ISew  York,  shall  take  place  on  such  dajr, 
between  the  first  Tuesday  in  April  and  the  second  Tuesday  m 
June,  next  after  the  adoption  of  this  article,  as  may  be  provided 
by  law.  The  court  of  appeals,  the  commissioners  of  appeals,  and 
the  additional  judges  of  the  said  court  of  common  pleas,  shall 
respectively  enter  upon  their  duties  on  the  first  Monday  of  July 
thereafter. 

SEC.  25, — Surrogates^  Justices  of  the  peace  j  and  local  judicial 
(ffficers. 

Surrogates,  justices  of  the  peace,  and  local  judicial  officers 
provided  for  in  section  sixteen,  in  office  when  this  article  shall 
take  effect,  shall  hold  their  respective  offices  until  the  expiration 
of  their  terms. 

SEC.  26. — Special  sessions. 

Courts  of  special  sessions  shall  have  such  jurisdiction  of  of- 
fenses of  the  grade  of  misdemeanors  as  may  be  prescribed  by 
law. 

SEC.  27. — Surrogates^  courts. 

For  the  relief  of  surrogates'  courts,  the  legislature  may  con- 
fer upon  courts  of  record,  in  any  county  having  a  population 
exceeding  four  hundred  thousand,  the  powers  and  jurisdiction  of 
surrogates,  with  authority  to  try  issues  of  fact  by  jury  in  probate 
causes. 
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LAWS  OF  NEW  YORK.— Chap.  203. 

An  Act  relating  to  the  Court  of  Appeals-  and  the 
Commission  of  Appeals. 

Passed  April  14,  1870 ;  three-fifths  being  present 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  Aaaemblyy  do  enact  asfoUowe  : 

Section  1.  Tbe  court  of  appeals,  instituted  by  the  sixth  arti- 
cle of  the  constitution,  shall  possess  all  the  powers  and  jurisdictioE 
heretgfore  possessed  by  the  existing  court  of  appeals,  and  all  laws 
authorizing  and  regulating  appeals  to  the  last-mentioned  court, 
and  other  laws  relating  thereto,  the  judges  thereof,  their  powers 
and  duties,  and  not  inconsistent  with  the  constitution  or  with  this 
act,  shall  be  deemed  in  force  and  applicable  to  the  court  Id  this 
section  first  mentioned,  and  to  the  juages  thereof;  provided,  how- 
ever, that  no  existing  law  which  relates  to  the  rehearing  of  causes 
in  such  court  shall  be  in  force,  and  provided,  further,  that  the  court 
may  prescribe  the  times  and  places  of  holding  its  terms,  except  as 
provided  in  the  next  section. 

§  2.  The  said  court  of  appeals  shall  hold  a  term  for  the  hear- 
ing of  causes  and  matters  before  it  in  the  senate  chamber  of  the 
capitol,  in  the  city  of  Albany,  commencing  on  the  first  Tuesday 
in  July  next.  The  clerk  of  the  existing  court  of  appeals  shall  act 
as  clerk  of  such  newly-instituted  court  until  a  clerk  thereof  shall 
be  appointed  pui^suant  to  the  constitution,  and  he  shall  prepare 
and  make  up  a  calendar  for  the  term  so  to  be  held,  to  be  composed 
of  the  causes  and  matters,  which  shall  be  upon  the  then  existing 
calendar  of  the  court  of  appeals,  which  were  not  pending  in  saia 
court  on  the  first  day  of  January,  eighteen  hundred  and  sixty-nine. 
Such  causes  and  matters  on  the  existing  calendar  shall  be  deemed 
regularly  noticed  and  ready  for  hearing  at  such  term,  according  to 
the  usual  course  and  practice.  Causes  not  upon  the  said  existing 
calendar,  and  brought  into  the  court  of  appeals  since  the  first  day 
of  January,  eighteen  hundred  and  sixty-nme,  may  be  noticed  for 
hearing  at  the  said  term,  and  placed  upon  the  calendar  so  to  he 
prepared.  The  rules  and  practice  of  the  existing  court  of  appeals 
shall  continue  to  be  the  rules  and  practice  of  the  court  of  appeals 
until  the  same  shall  be  altered  by  order  of  the  court. 

§  3.  The  commission  of  appeals  provided  for  in  the  said  sixth 
article  of  the  constitution  shall  commence  on  the  first  Monday  of 
July  next,  at  which  time  the  commissioners  shall  meet  at  the  capi- 
tol, in  the  city  of  Albany,  and  shall  take  the  oath  of  office,  and 
organize  by  appointing  a  chief  commissioner.     Th^  clerk  of  the 
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preaent  court  of  appeals  shall  be  the  clerk  of  the  said  commiBBion 
until  the  expiration  of  his  term  of  office,  when  the  commissioners 
shall  appoint  a  successor  for  the  residue  of  the  period  of  the  com- 
mission, and  his  compensation  shall  be  the  same  as  that  of  the 
clerk  of  the  court  of  appeals. 

§  4.  The  said  commission  shall  hold  a  term  or  sitting  for  the 
hearing  of  the  causes  committed  to  it  at  the  capitol,  in  the  city  of 
Albany,  commencing  on  the  first  Tuesday  of  July  next,  and  shall 
proceed  to  hear  and  determine  causes  which  were  pending  in  the 
present  court  of  appeals  on  the  first  day  of  January,  eighteen  hun- 
dred and  sixty-nine.  For  that  purpose  the  calendar  of  such  causes, 
prepared  for  the  year  eighteen  hundred  and  seventy,  shall  be  deemed 
the  calendar  of  the  term  so  to  be  held,  and  of  subsequent  terms, 
or  sittings,  without  further  notice  of  hearing,  and  any  such  cause 
not  on  tne  calendar  may  be  noticed  and  placed  thereon  at  any 
term  or  sitting.  The  commissioners  shall  have  power  to  hear  and 
determine  motions  to  dismiss  appeals,  and  other  motions  arising 
in  the  causes  committed  to  them.  AH  existing  laws  relating  to 
officers  and  attendants  of  the  existing  court  of  appeals,  and  all 
rules  of  procedure  therein,  shall  be  deemed  in  force  in  respect  to 
said  commission,  so  far  as  applicable  to  its  jurifidiction  and  pow- 
ers. 

§  5.  The  clerk  of  the  commissioners  shall  keep  minutes  of  their 
proceedings,  orders  and  decisions,  and  whenever  they  shall  make 
a  final  decision  of  any  cause,  or  an  order  dismissing  an  appeal, 
the  same  shall  be  certified  by  the  clerk  to  the  court  of  appeals, 
and,  on  bein^  recorded  in  the  minutes  thereof,  shall  be  of  the  same 
force  and  eftect  as  if  the  decision  or  order  had  been  duly  made  by 
said  court.  A  motion  for  a  reliearing  of  any  cause  decided  by  the 
said  commissioners  shall  be  made  before  them. 

§  6.  All  remittiturs  in  causes  detennined  by  the  said  commis- 
sioners shall,  after  the  decisions  have  been  certified  as  required  in 
the  last  preceding  section,  be  sent  down  from  the  court  of  appeals. 
All  minutes  kept  by  the  clerk  of  the  commissioners  of  their  pro- 
ceedings, decisions  and  orders  shall  be  deposited,  and  remain  of 
record,  in  the  office  of  the  clerk  of  the  court  of  appeals. 

§  7.  Prior  to  the  first  Monday  of  July  next,  the  present  court 
of  appeals  shall  finally  dispose  of  all  causes  and  matters  which 
shall  nave  been  argued  before  it  or  submitted  for  decision,  either 
by  determining  such  causes  and  matters,  or  by  directing  a  re-argu- 
ment of  the  same. 

§  8.  From  and  after  the  first  Monday  of  July  next  the  salary 
of  the  chief  judge  of  the  court  of  appeals  shall  be  seven  thousand 
five  hundred  dollars,  and  the  salary  of  the  associate  judges  of  said 
court  and  of  the  commissioners  of  appeals  shall  be  seven  thousand 
dollars,  and  in  addition  to  such  salaries  the  said  chief  judge  and 
asBOciate  judges  shall  be  paid  their  reasonable  expenses  when  ab- 
sent from  their  homes  in  the  performance  of  official  duty. 
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§  9.  All  laws  relating  to  the  clerk  of  the  court  of  appeals,  hk 
powers  and  duties,  shall  be  applicable  to  the  clerk  appointed  un- 
der the  constitution,  except  so  far  as  they  may  be  inconastent 
with  the  sixth  article  of  the  constitution  or  this  act. 

§  10.  This  act  shall  take  effect  immediately. 


LAWS  OF  NEW  YORK.— Chap.  408. 

An  Act  relating  to  the  Supreme  Court  and  to 
the  election  of  a  Judge  of  the  Court  of  Common 
Pleas  in  and  for  the  City  and  County  of  New 
York. 

Passed  April  27, 1870 ;  three-fifths  being  prefleni 

The  People  of  the  State  of  New  York^  represented  in  Senate 
and  AssemMy^  do  enact  as  follows : 

Section  1.  The  general  terms  of  the  supreme  court,  as  organ- 
ized under  existing  laws,  are  abrogated  from  and  after  the  nret 
day  of  May  next ;  and  thereafter  all  causes  and  matters  then 

E ending  in  such  general  terms,  or  which,  according  to  law,  might 
e  brought  before  them,  shall  be  cognizable  before  the  general 
terms  organized  under  this  act.  Provided,  nevertheless,  that  the 
said  general  terms  of  the  supreme  court  as  now  organized  shall 
meet  on  some  day  to  be  designated  by  the  justices  composing  the 
same,  for  the  purpose  of  deciding  all  matters  pending  before  them 
on  the  said  first  day  of  May,  and  that  appeals  may  be  taken  from 
the  judgments  and  orders  entered  on  sucn  decisions,  in  the  same 
manner  as  in  like  cases  from  the  judgments  and  orders  of  the 
general  terms  organized  under  this  act. 

§  2.  The  State  is  hereby  divided  into  four  departments.  The 
first  department  shall  consist  of  the  first  Judicial  district ;  the 
second  department  of  the  second  judicial  district ;  the  third  de- 
partment of  the  third,  fourth,  and  sixth  judicial  districts ;  and  the 
fourth  department  of  the  fifth,  seventn,  and  eighth  judicial  dis- 
tricts. Tne  general  terms  shall  be  held  in  each  year  in  the  firet 
department  at  the  court  house  in  the  city  of  New  York  on  the 
first  Tuesdays  in  January,  February,  April,  June,  September,  and 
November  :  in  the  second  department,  at  the  court-house  in  the 
city  of  Brooklyn  on  the  second  Tuesdays  in  January,  April,  Sep- 
tember, and  December ;  and  at  the  court-house  in  the  city  of 
Poughkeepsie  on  the  second  Tuesday  in  June :  in  the  third  de- 


SUPREME  COURT.  771 

partment.  at  the  capitol  in  the  city  of  Albany  on  the  first  Tues- 
days in  Febmary  and  October ;  at  the  court-honee  in  the  village 
of  Plattsbnrgh,  m  the  county  of  Clinton,  on  the  first  Tuesday  m 
July ;  at  the  court-house  in  the  city  of  Blmira  on  the  first  Tues- 
days nn  April  and  September;  at  the  court-house  in  the  city  of 
Binghampton  on  the  first  Tu^ays  in  June  and  December ;  and 
at  the  court-house  in  the  city  of  Ogdensburgh  on  the  first  Tues- 
day of  November :  in  the  fourth  department,  at  the  court-house 
in  the  city  of  Syracuse  on  the  first  Monday  in  May,  and  the 
second  Monday  in  November ;  at  the  court-house  in  the  city  ol 
Osw^o  on  the  first  Monday  in  October ;  at  the  court-house  in  the 
city  of  Bochester  on  the  nrst  Mondays  in  January,  March,  and 
September ;  and  at  the  court-house  in  the  city  of  Bufialo  on  the 
first  Mondays  in  February  and  June. 

§  3.  The  governor,  by  a  writing  to  be  filed  in  the  office  of  the 
secretary  of  state,  shall,  immediately  after  the  passage  of  this  act, 
desi^ate  from  the  whole  bench  of  justices  of  the  supreme  court  a 
presiding  justice  and  two  associate  justices  for  each  of  said  depart- 
ments, to  compose  the  general  term  therfein.  After  such  first  des- 
ignation of  presiding  and  associate  justices,  the  judicial  force 
herein  provided  for  the  holding  of  such  general  terms,  shall  be 
maintained  and  supplied  from  time  to  time,  as  may  be  necessary, 
and  for  that  purpose,  other  presiding  and  associate  justices,  shall, 
from  time  to  time,  be  designated,  and  such  other  and  further  des- 
ignations shall  be  made  Ji)y  the  governor  in  manner  aforesaid. 
In  all  cases  any  person  designated  as  presiding  justice  shall  act  as 
such  during  his  official  term ;  and  any  person  designated  as  asso- 
ciate justice  shall  act  as  such  for  five  years  from  the  thirty-first  of 
December  next  after  the  time  of  his  designation,  or  until  the 
earlier  close  of  his  official  term.  The  governor  shall,  in  like  man- 
ner, as  aforesaid,  designate  presiding  and  associate  justices  to  sit 
in  such  general  terms  as  often  as  vacancies  therein  snail  occur  for 
the  unexpired  terms. 

§  4.  in  case  no  presidinff  justice  shall  be  present  at  the  time 
and  place  appointed  for  holding  a  general  term,  the  associate  jus- 
tice present  having  the  shortest  time  to  serve  shall  act  as  presiding 
iostice  until  the  presiding  justice  shall  attend,  and  in  case  one  or 
both  of  the  associate  justices  shall  not  be  present  at  the  time  and 
place  appointed  for  holding  a  general  term,  the  presiding  justice 
present  may  select  any  justice  or  justices  of  the  supreme  court  to 
nold  with  him  such  general  term  until  such  associate  justice  or 
justices  shall  attend. 

§  5.  The  general  terms  shall  have  all  the  powers  and  jurisdic- 
tion which  under  existing  laws  now  belong  to  the  general  terms 
of  the  supreme  court ;  and  all  laws  relating  to  general  terms,  as 
now  organized  within  the  judicial  districts,  and  to  the  hearing  of 
appeals  from  judgments  pronounced  and  orders  made  within  such 
districts,  if  not  inconsistent  with  the  constitution  or  this  act,  shall 
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apply,  80  far  as  the  same  arc  applicable,  to  judgmentd  pronouDced 
and  orders  made  within  the  judicial  departments,  and  to  the  gene- 
ral terms  instituted  by  this  act. 

§  6.  Causes  and  matters  pending  in  any  general  term  institated 
by  this  act  may  be  entitled  in  the  supreme  court.  The  concurrence 
of  two  justices  shall  be  necessary  to  pronounce  a  decision.  If 
two  shall  not  concur,  a  re-argument  may  be  ordered.  In  case  of 
such  disagreement,  when  any  one  of  the  three  jjistices  shall  not  be 

Qualified  to  sit,  the  cause  may  be  directed  to  be  heard  in  another 
epartment.  The  associate  justices,  designated  to  any  depart- 
ment, shall  be  competent  to  sit  in  the  general  term  of  any  other 
department,  in  place  of  any  justice  in  such  other  depart- 
ment. 

§  7.  To  prevent  the  failure  of  circuit  courts,  special  terms, 
and  courts  of  oyer  and  terminer,  as  the  same  have  been  hereto- 
fore appointed  for  the  years  eighteen  hundred  and  seventy  and 
eighteen  hundred  and  seventy-one,  in  consequence  of  the  designa- 
tion to  be  made  of  justices  for  service  in  the  general  terms,  as 
provided  by  this  act,  it  shall  be  the  duty  of  the  governor,  on  the 
reauest  of  a  justice  in  any  judicial  district,  to  assign  justices  to 
hold  such  circuit  courts,  special  terms  and  courts  of  oyer  and 
terminer  within  such  district;  provided,  however,  that  the  justices 
in  any  district  may  themselves  make  provisions  for  the  holding  of 
such  courts.  At  least  one  month  before  the  expiration  of  the  year 
eighteen  hundred  and  seventy-one,  the  justices  of  the  supreme 
court  resident  in  each  judicial  department  mentioned  in  this  act 
shall  appoint  the  times  and  places  of  holding  special  terms,  circuit 
courts  and  courts  of  oyer  and  terminer  within  their  department, 
for  two  years,  commencing  on  the  first  day  of  January,  eighteen 
hundred  and  seven ty-two,  and  the  like  appointment  shall  be  made 
for  every  two  succeeding  years  thereafter. 

§  8.  Pursuant  to  the  twelfth  section  of  the  said  sixth  article 
of  the  constitution,  it  shall  be  the  duty  of  the  governor,  whenever 
the  public  interest  shall  require,  to  designate  one  or  more  judges 
of  the  superior  court,  or  court  of  common  pleas  of  the  city  and 
county  of  New  York,  to  hold  circuits  and  special  terms  of  the  su- 
preme court  in  that  city  ;  such  designation  snail  be  in  writing,  and 
shall  specify  the  time  and  place  of  holding  any  such  circuit  or 
special  term.  When  a  case  or  bill  of  exceptions  shall  be  made  in 
any  cause  tried  at  such  circuit  or  special  term,  the  same  shall  be  set- 
tled before  the  judge  holding  the  same,  and  the  review  shall  be 
had  at  a  special  or  general  term  of  the  supreme  court  in  the  same 
manner,  and  with  the  same  effect,  as  if  such  circuit  or  special 
term  had  been  held  by  a  justice  of  the  supreme  court. 

§  9.  The  justices  of  the  supreme  court  shall  receive  an  annual 
€ompensatio9  of  six  thousand  dollars  each,  payable  quarterly,  in 
lieu  of  all  other  compensation,  excej)t  that  they  shall  receive, 
in  addition  to  such  stated  salaries,  a  per  diem  allowance  of  fi^e 
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dollars  per  day  for  their  reasonable  expenses  when  absent  from 
their  homes  and  engaged  in  holding  any  general  or  special  term, 
circait  conrt  or  conrt  of  oyer  and  terminer,  or  in  attending  any 
convention,  as  hereinafter  provided,  to  revise  the  rules  of  said 
court,  and  no  greater  sum  shall  be  paid  to  the  chief  judge  or  any 
associate  judge  of  the  court  of  appeals,  or  to  any  commissioner  of 
appeals,  than  five  dollars  per  day  for  their  reasonable  expenses, 
when  absent  from  their  homes  and  actually  engaged  in  holding 
any  court  of  appeara,  or  commission  of  appeals,  and  all  provisions  of 
law  inconsistent  with  the  provisions  of  this  act  arc  hereby  repealed. 
Bnt  this  section  shall  not  be  construed  to  diminish  the  compensa- 
tion now  received  by  the  justices  of  the  supreme  court  of  the  first 
and  second  judicial  districts. 

§  10.  All  appeals  and  other  matters  proper  to  be  brought  be- 
fore any  general  terra  shall  be  heard  and  determined  in  the  de- 
partment in  which  the  judgment  or  order  appealed  from  shall  be 
entered,  or  in  which  the  matter  brought  up  arose,  unless  two  of 
the  general  tenn  justices  in  such  department  shall  be  incapable 
of  sitting  on  the  appeal  or  acting  in  the  matter,  in  which  case  the 
appeal  or  other  matter  shall  be  ordered  to  be  heard  in  some  other 
department :  and  in  that  case  such  appeal  or  other  matter  shall 
be  heard  and  determined  in  the  department  to  which  the  same 
shall  have  been  ordered  as  aforesaid. 

§  11.  Each  general  term  shall  be  attended  by  the  sheriff  of 
the  county  in  which  any  session  shall  be  held,  or  one  of  his  depu- 
ties, and  by  two  constables  or  police  officers,  to  be  summoned  by 
the  sheriff;  and  by  a  crier  for  courts  within  the  county,  and  by 
the  county  clerk  or  his  deputy,  all  of  whom  shall  act  under  the 
direction  of  the  court  or  of  the  presiding  justice ;  and  the  sheriff  of 
the  county  shall  see  that  the  room  in  which  the  general  term  shall 
be  held  is  properly  heated,  ventilated,  lighted,  and  kept  comfort- 
able, clean  and  in  order ;  and  he  shall  provide  the  courik  with  nec- 
essary stationery  during  its  sittings. 

§  12.  The  fees  of  criers,  sheriffs,  constables  and  police  officers 
for  attending  general  terms,  and  all  expenses  incurred  by  sheriffs 
under  and  pursuant  to  the  preceding  section  of  this  act,  shall  be 
audited  by  the  comptroller,  and  be  paid  out  of  the  treasury  of 
the  State.  All  fees  and  proper  charges  of  clerks  for  services  ren- 
dered at,  or  preparatory  to,  any  general  term,  not  legally  charge- 
able to  attorneys  or  parties  in  cases  or  matters  brongnt  before  the 
general  term,  shall  be  a  county  charge. 

§  13.  All  rules  ofthe  supreme  court  now  in  force,  not  inconsist- 
ent with  the  constitution  or  any  statute  of  the  State,  shall  remain 
in  force  until  abolished  or  altered  by  the  general  term  justices, 
the  chief  judges  of  the  superior  courts  of  cities,  the  chief  judge 
of  the  court  of  common  pleas  of  the  city  of  New  York  and  of 
the  city  court  of  Brooklyn  in  convention  assembled  at  the  capitol 
in  the  city  of  Albany.    A  convention  of  such  justices  and  chief 
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jud^  shall  be  held  at  the  place  aforesaid,  on  the  first  Wednesday 
in  Angnst,  eighteen  handred  and  seventy,  and  every  two  years 
thereafter ;  and  such  convention  shall  revise,  alter,  abolish  and 
make  rules,  which  shall  be  binding  upon  all  courts  of  record,  bo 
far  as  they  may  be  applicable  to  the  practice  thereof.  A  majority 
of  said  justices  shall  constitute  a  quorum,  to  do  business  in  the 
premises,  whether  said  chief  judges  shall  be  present  or  absent; 
but  each  justice  and  chief  judge  shall  be  entitled  to  vote  on  all 
matters  wnich  shall  come  before  the  conventiot. 

§  14.  The  governor  may,  whenever  in  his  judgment  the  pub- 
lic good  shall  require  it,  appoint  extraordinary  general  terms, 
circuit  courts,  and  special  terms  of  the  supreme  court  and  coorts 
of  oyer  and  terminer,  and  he  shall,  designate  the  time  and  place 
the  same  shall  be  held,  and  name  the  justice  who  shall  hold  the 
extraordinary  circuit  or  special  term,  or  preside  in  such  court  of 
oyer  and  terminer,  and  he  shall  give  notice  of  such  appointment 
in  such  manner  as  he  may  believe  the  public  good  requires. 

§  15.  In  any  action  which  was  referred  to  a  justice  of  the 
supreme  court,  and  was  pending  and  undetermined  on  the  first 
day  of  January,  eighteen  hundred  and  seventy,  and  in  which  tes- 
timony bad  been  taken,  the  supreme'  court,  at  a  special  term 
thereof,  may  in  its  discretion  order  the  evidence  so  taken,  and  the 
proceedings  had  in  such  action,  to  stand,  and  have  the  same  force 
and  effect  in  the  further  prosecution  of  said  action  or  the  defense 
thereof  before  the  court,  as  if  such  evidence  had  been  taken  or 
proceedings  had  before  the  court. 

§  16.  At  the  election  directed  to  be  held  on  the  third  Tuesday 
of  May,  eighteen  hundred  and  seventy,  und^r  the  provisions  of 
chapter  eichty-six  of  the  laws  of  eighteen  hundred  and  seventy, 
there  shaU  be  chosen  by  the  electors  of  the  city  and  county  of 
New  York,  a  judge  of  the  court  of  common  pleas  of  said  city 
and  county,  in  the  place  of  John  B.  Brady,  who  has  resigned  his 
office,  and  the  saia  judjge  so  to  be  elated  pursuant  to  this  act, 
shall  enter  upon  his  official  duties  on  tHe  first  day  of  January 
next,  at  which  time  the  term  of  office  of  the  present  incumbent 
holding  by  appointment  from  the  governor,  will  by  law  expire. 

§  It.  This  act  shall  take  effect  immediately. 
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LAWS  OF  NEW  YORK.— Chap.  161. 

An  Act  to  regulate  proceedings  against  corpora- 
tions by  injunction  and  otherwise. 

PA88BD  April  7,  1870. 

The  People  of  the  State  of  New  York^  represented  in  Sen- 
ate and  Assembly,  do  enact  as  follows : 

SficrnoN.  1.  An  injunction  to  suspend  the  general  and  ordinary 
business  of  a  corporation  or  a  joint-stock  association,  or  to  sus- 
pend from  office  any  director,  trustee  or  manager  of  a  corpora- 
tion or  joint-stock  association,  or  to  restrain  or  prohibit  any  di- 
rector, trustee  or  manager  of  a  corporation  or  joint-stock  associa- 
tion ^om  the  performance  of  his  duties  as  sucli,  shall  not  be 
granted,  except  by  the  court,  and  upon  a  notice  of  at  least  eight 
ays  of  the  application  therefor  to  tne  proper  officers  of  the  cor- 
poration, or  tne  director,  trustee  or  manager  to  be  enjoined  or  re- 
strained ;  and  an  injunction  granted  for  any  of  the  said  purposes, 
except  by  the  court  and  upon  the  notice  in  this  section  prescribed, 
shall  be  void. 

§  2.  No  officer  or  director  of  a  corporation  shall  be  suspend- 
ed or.  removed  from  office,  otherwise  than  by  the  judgment  of  the 
supreme  court  in  a  civil  action,  in  the  cases  prescribed  by  the 
revised  statutes,  and  all  actions  and  proceedings  against  a  cor- 
poration, when  the  relief  sought  or  which  can  be  granted  therein, 
sliall  be  the  dissolution  of  such  corporation,  or  the  removal  or 
suspension  of  any  officer  or  director  thereof,  shall  be  brought  by 
the  attorney  general  in  the  name  of  the  people  of  the  State. 

§  3.  A  receiver  of  the  property  of  a  corporation  can  be  appoint- 
ed only  by  the  supreme  court  in  a  civil  action,  and  in  one  of  the 
following  cases,  upon  at  least  eight  days'  notice  of  the  application 
therefor,  to  the  proper  officers  of  such  corporation  : 

1.  In  a  civil  action  brought  by  a  juagment  creditor  of  the 
corporation,  or  his  representatives,  after  execution  has  been  issued 
upon  such  judgment  and  returned  unsatisfied  in  whole  or  in  part. 

2.  In  a  civil  action  brought  by  a  creditor  of  the  corporation 
for  the  foreclosure  of  a  mortgage,  upon  the  property  over  which 
the  receiver  is  appointed,  and  when  the  mortgage  aebt,  or  inter- 
est thereon,  has  remained  unpaid  at  least  thirty  days  after  it  be 
came  due,  and  was  duly  demanded  from  the  proper  officers  of  the 
cornoration,  and  when  either  the  income  of  such  property  is  specif- 
ically mortgaged,  or  the  property  itself  is  probably  insufficient  to 
pay  the  amount  of  the  mortgage  debt. 
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3.  In  a  civil  action  brought  by  the  attorney  general  for  a  dis- 
solution of  the  corporation  when  it  appears  to  the  court  that  such 
dissolution  ought  to  be  adjudged. 

4.  In  a  civil  action  brought  by  the  attorney  general  or  by  the 
stockholders  to  preserve  the  assets  of  a  corporation,  having  no 
officer  empowered  to  hold  the  same. 

5.  In  the  cases  specifically  mentioned  in  title  four,  chapter 
eight,  part  three,  of  the  revised  statutes.    . 

§  4.  Any  director  or  other  officer  of  a  corporation  or  joint- 
stock  association,  upon  whom  shall  be  served  any  notice  of  an 
application  for  an  injunction  restraining  or  affecting  the  business 
ot  such  corporation  or  joint-stock  association,  or  for  a  receiver  of 
its  property  and  effects,  or  any  part  thereof,  who  shall  conceal 
from  or  omit  to  disclose  to  the  other  directors,  trustees,  managers 
and  officers  thereof  the  fact  of  such  service,  and  the  time  and 
place  at  which  such  application  is  to  be  made,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be 
punished  by  fine  or  imprisonment,  or  both  such  fine  and  impris- 
onment, and  shall  be  liable,  in  a  civil  action,  to  the  corporation 
or  joint-stock  association  for  all  damages  which  shall  be  sustained 
by  it  by  reason  of  such  proceedings. 

§  5.  The  provisions  of  this  act  shall  extend  and  apply  to  all 
corporations  and  joint-stock  associations,  created  or  existing  by 
the  laws  of  this  or  of  any  other  State  or  government,  doing  bnsi- 
nes  swithin  this  State,  or  having  a  business  or  fiscal  agency,  or  an 
agency  for  the  transfer  of  its  stock  therein,  and  to  the  directors, 
trustees,  managers  and  other  officers  of  such  foreign  corporations 
or  joint-stock  associations,  and  to  all  proceedings  by  the  attorney 
general,  in  the  name  of  the  people  of  this  State,  under  the  laws 
regulating  proceedings  against  corporations :  except  that  it  shall 
not  apply  to  corporations  or  associations  having  banking  powers 
or  power  to  make  insurances,  or  to  such  as  shali  be  organized  un- 
der the  general  manufacturing  laws  of  this  State. 

§  6.  This  act  shall  take  enect  immediately. 


JURY    FEES. 

Law  1870,  ch.  539  increases  the  fees  of  jurors,  and  requires 
$6  for  jury  fees  to  be  paid  on  filing  note  of  issue,  and  if  a  trial 
is  had,  a  further  sum  of  $6  before  recording  the  verdict. 

[The  increase  of  jury  fees  relates  only  to  New  York  City.] 
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[The  reference  is  to  the  page.    The  letters  followinff  the  fiffores  refer  to  cor- 
responding letters  on  the  pages  indicated  by  the  ^a^ores.] 


Ibttte^  when  action  not  to,  109,  110, 

111,  112, 118. 
Ahatement,  and  in  bar  distinction  be- 
tween   answers    in,  abolished, 
280  h. 
HMeanding      debtors,      attachment 
agamst  property  of,  85  b, 
proTisionfl  of  revised  statutes  as 
to,  not  repealed,  680. 
Ibsenee  from  State,  effect  of,  on  time 

of  limitation,  84. 
Absence  of  judge,  685. 
Aineiit  debtors,  see  Non-retident. 
Aeeoant,  defenoants  in  action  for,  108  g, 
how  stated  in  pleadings,  242. 
yerified  copy  of  to  be  deliTered, 

242. 
further,  may  be  ordered,  242. 
$tated,  complaint  on,  165/. 
iniuitieea^  courts,  either  {Muly  may 

be  required  to  exhibit,  59. 
pleading  founded  on,  58. 
ref&roTice  to  take,  after  judgment  on 

issue  of  law,  401,  402. 
for  information  of  court,  or  to  carry 
a  judgment  intoeffect,  408, 40^- 
by  county  treasurer,  741. 
by  guardians,  644. 
lookB,  aseyidence,  708  o. 
See  BiU  of  pariicular$y  Ourrmt 
aeoount,  Long  aeeount, 
Aeeonntability  of  guardian,  644,  724. 
Aeknowledgment  of  debt,  when  it 
must  be  in  writing,  67. 
efiectof;  87  d. 
Ael  (Code),  diyision  oi^  9. 
when  to  take  effect,  681. 
to  what  to  relate,  11. 
construction  oi^  678. 
extended  to  suits  on  forflnted  rec- 
ognizances, 11  h. 


Aet — eontiMud, 

rules  and  practice  consistent  with, 

retained,  678. 
all  statutes  inconsistent  with,  re- 
pealed, 678. 
cases  not  provided  for  in,  678. 
not  to  apply  to  certain  statutory 

prooee^gs,  nor  to  mandamus^ 

679,  528  a. 
Action,  defined,  10. 

wnat  is,  and  what  is  not,  iO  a^l. 
against  mayor,  &c.,  of  N.  T.,  18  b, 
by  grantee  of  land  in  name  of  his 

grantor,  when  allowed,  88. 
authority  to  commence,  when  to 

be  produced,  89  h, 
provisions  of  revised  statutes  ap- 
plicable to  proceedings  in,  not 

repealed,  681. 
abatement  of,  109. 
consolidating,  258  h 
discontinuing  in  justices'  court,  on 

answer  of  titie,  58. 
after  discontinuance,  on  answer  of 

title,  54. 
on  judgment,  71. 
on  judgment  against  joint-stock 

compames.  71/. 
on  undertaking,  195  /,  825  g,  ^86 

/,  858  b,  548  g,  551,  645  h,  2606. 
wnen  deemed  commenced,  88, 88  ft, 

180,  280  b. 
how  commenced,  124. 
proof  of  commencement  of,  88  b. 
should  not  be  commenced  until 

cause  of  action  has   accrued, 

124  5. 
title  oi^  not  changed  on  appeal, 

525. 
for  discoyery  abolished,  607. 
form  of,  70. 
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Action — c(mUnued, 
kinds  of,  10. 

criminal  action  defined,  10. 
and  snitfdistinction  between,  abol- 
ished, 70. 
limitation  ot^  time  for  commenc- 
ing, 72. 
cause  o^  when  it  aocraes,  78. 
continuance  of^  118  «. 
parties  to,  70,  88, 88  b^e. 
place  of  trial  of;  117. 
seyerance  of,  265,  268/,  419,  420, 

422. 
transfer  of.    See  Tranter. 
penniseionto  bring,  71, 188, 154  5, 

a,  850  L  851  a,  825  g,  659  tL 
pending,  defense  of,  217  d. 
pending^  demnner  for,  206  d. 
sabmittmg  controrerey  without, 

587. 
c«nfesBion  of  judgment  without, 

591. 
See  Cauiet  of  aaUcn,  OkU  adtion^ 
EaeuHng  mtit9j  Thing  in  adion. 
Actual  determination,  whatisan,  582^. 
Additional  aUowanee.  See  Allowance, 
Additional  terms  of  court  of  appeals,  1 8. 
Additional  time,  how  computed,  688  d 

See  Enlarging  time. 
Address  of  plamtifi;  when  it  may  be 

required,  89  e. 
AfUoinlng  towns,  what  are,  64  e, 
AigoQmment  of  court  of  appeals.  19. 
general  and.  special  tenns  ox  su- 
preme court,  circuits,  and  oyer 
and  terminer,  26. 
of  trial,  878  a. 

of  hearing  before  referees,  410  e, 
of  examination  in  supplementary 

5rooeedings,  466  d. 
ustices'  courts,  49  e, 

of  mortgage  sale,  787  h. 

costs  on,  508. 
A^nstment  of  costs,  by  the  deik,  508. 

notice  of,  503,  504. 

what  a  sujffident  notice,  504  e. 

effect  of  omitting  notice,  504  «. 

power  of  clerk  as  to,  504/. 

disbursements,  how  stated   and 
verified,  505  a. 

what  are   allowed   as  disburse- 
ments, 504  g,  A,  506  g. 

not  stayed  by  appeal  with  secu- 
rity, 503  e, 

what  law  to  reffulate,  508  e» 

reyiew  of;  506  A. 

in  court  of  appeals,  589/. 

by  judge  at  chambers,  507  b. 

See  Interlaeutary  eoeU, 


Admeasurement  of  dower,  in  coimty 

court,  29. 
action  for,  678  g, 
proceeding  for  before  snuogate, 

678/ 
See  Ejectment  for  dotter. 

Administrator,  action  on  bond  of;  42. 
See  .Si90eut0r. 

Admiralty  Mti«»,  superior coortdaims 
junsdiction  of;  84  b. 

Admission  of  counsel  and  attoneys 

regulated  698. 
of  service  of  summons,  182  a,  141, 

142  d 
of  genuineness  of  paper,  when  may 

be  required,  ix, ,  601. 
by  assignor  of  thing  in  action,  96  g. 
in  answer,  of  part  of  plaintifrs 

claim,  848,  858  i. 
in  pleading,  287  a,  289,  240  e, 

216  <2. 
by  demurring,  205  a. 
by  not   answering  or  replying, 

260  e,  261  e. 

Admitting  defendant  to  defend  site 

jud^rment,  185, 189  K 
Adultery,  issues  on  question  of;  how 
settled,  707. 
proof  of;  747  i. 
Adverse  claims  to  real  estate,  an  aetioD, 
10  a. 
proceedings  on,  646. 
complaint  in  action  to  detennine, 

166  a. 
costs  on,  499. 

party,  examination  of;  as  a  wit- 
ness, 608. 
poeeeeeum,  what  is,  77,  78. 
Advertisement,  publication  of,  how 
proved,  646  a,  142  «. 
of  sale  on  execution,  450  ^,  451  /. 
execution  creditor  not  liable  for 

cost  of;  451  g, 
faredoeureby,  not  affected,  681. 
'  not  an  action,  10  b, 
^^&b  PMioaUon. 
Advice  of  dtmnedy  how  sworn  to,  874  d, 

708. 
Affidavit,  tide  of;  687. 
to  be  filed,  189  a,  697. 
used  on  amotion  to  be  filed,  560  dL 
copy  to  be  served  with  orders  en- 

larging  time,  686. 
of  merits,  874  i,  708. 

See  Meriti, 
of  service  of  summons,  142,  701. 
concerning  venue,  121  e,  724. 
of  disbuisements,  506  a. 
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Affldayit — continued. 

on  motion  to  vacate  order  of  ar- 
rest, 801. 
for  order  for  publication,  188  h, 
for  order  of  arreat,  290. 
amendment  of,  363  a. 
nsing  pleadings  as,  825  ib. 
folios   of,  to  be  numbered   and 

marked,  702. 
copy  of,  to  inclnde  jurat  and  ng- 

nature,  086  g. 
"jptwii  of  senrice,  where  party  serv- 
ing is  dead  or  insane,  689  d, 
made  out  of  the  State,  241  a, 

885  a. 
of  publication  of  summons,  141. 
llbiity  of  judge,  27  & 
Alllmuuiee,  judgment  of^  581  0,  528  g, 
what  is  not,  541  e, 
in  part,  528/. 
in  part  costs  on,  492. 
in  court  of  appends,  18. 
on  equal  division  of  court,  18, 

19  6. 
meaning  of^  540  i 
by  defaSt  on  appeal  firom  justice's 

court,  578  0. 
Afflmative  relief  to  defendant,  889, 

419,  422  a, 
on  motion,  682  \ 
answer  need  not  contain  a  prayer 

for,  217  a. 
Agent,  acts  of,  how  alleged,  162  5. 
when   he  may  sue  in  his  own 

name,  90  ft,  98  d. 
complaint  by,  158  0. 
when  liable  to  arrest,  281. 
when  he  may  verify  a  pleading, 

240  «. 
form  of  verification  by,  241  6. 

See  Managing  agent. 
Aggravation,  matter  in,  how  pleaded, 

16511. 
Agreements,  as  to  proceedings  in  a 
cause,  to  be  in  writing  or  entered 
on  minutes,  699. 
Albany  penitentiary,  action  against 

superintendent  of,  118  a. 
Alien,    naturalization   of  in   county 

court,  81  d. 
may  claim  by  adverse  possession, 

78  6. 
cannot  be  a  juror,  68  e. 
ABen  enemy,  time  of  limitation  does 

not  run  against,  85. 
Alimony,  reference  as  to,  745  j. 
in  what  cases,  745  h, 
amount  of,  746  h. 
conditional  oider  for,  747  a. 


Alimony — continued. 

appeal  from  order  for,  747  b. 
continuance  of^  747  e. 
revoking  order  for,  747  d. 
nonpayment  of,  747  e. 
Allegations  in  pleading,  when  deemed 

true,  259. 
material,  what  are,  887  0. 
how  to  be  made,  162  e. 
when  deemed  to  be  controverted, 

259. 
of  matter  judicially  noticed,  161  d. 
of  evidence,  not  proper,  161  e. 
of  what  is  implied,  not  necessary, 

160  a. 
of  special  damage,  165  h. 
of  acts  valid  at  common  law,  164  e, 
of  matter  in  aggravation,  165  a. 
of  consideration,  198  a,  168  a. 
of  negligence,  198  h, 
of  request  or  demand,  198  e, 
of  performance,  199  a. 
of  profert  and  oyer,  200/. 
of  reasonable  time,  200  g. 
to  what  time  they  refer,  246  a. 
Allowance,  under  808tA  section,  499. 
motion  for,  721. 
no  motion  necessary,  499  d, 
in  what  cases  granted,  499  0. 
in  what  cases  refused,  600  a. 
under  809th  section,  500,  501  a. 
wheli  has  **  a  trial  been  had,"  601  h. 
what  are  difficult  and  extraordi- 
nary cases,  501  e. 
amount  of^  501  d. 
when,  where,  and  to  whom  the 

application  for,  should  be  made, 

501^. 
costs  on  motion  for,  502  g, 
after  trial  before  a  referee,  502  A. 
review  of  order  for,  502  j. 
of  bail,  299. 
Alternative,  judgment  in   ths,  when 

allowable,  427. 
relief,  cannot  be  demanded,  202. 
Amended  pleading,  takes  the  place  of 

the  pleading  amended,  262/ 
Amendment   of  complaint,  time   to 

answer  after,  209. 
copy  to  be  served,  209. 
Amendments*  the  provisions  of  the 

revised  statutes  as  to,  are  not 

repealed,  262  h. 
in  actions  against  corporations, 

262  6. 
in  actions  asainst  partners,  262  d. 
of  mistake  of  court  or  officer,  262  «. 
of  summons,  125  a.  266,  269  d, 
of  affidavits,  262  a,  270  a. 
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Amendmeuts — eontimi^, 

of  attachments,  270  h. 

of  undertaking,  270  c 

of  referee^s  re^nt,  414  h, 

of  variances,  201. 
See  Vdrianee, 

of  complaint,  answer  after,  209. 

of  course,  265. 

of  course,  in  what  cases,  265  J>. 

within  what  time,  266  h. 

extent  of.  266  g. 

after  decision  on  demurer^  268  a. 

right  to  amend  of  course  is  not  a 
stay  of  proceedings,  267. 

unauthorized,  267  h, 

striking  out,  267  0. 

relate  to  commencement  of  action, 
262/. 

by  order,  268. 

generally  hdfore  trial,  268. 

at  the  trial;  270  e 

after  the  trial,  271  6. 

conforming  pleadings  to  proof, 
270  A. 

from  tort  to  contract  or  the  re- 
verse, 268  g. 

of  the  demand  of  relief  in  the 
complahit,  268  g, 

of  verdict,  271  a,  888  «,  880  a. 

of  judgment,  271  j. 

after  judgment,  272  a. 

on  appeal,  272  6,  626  d, 

to  aamit  defense  of  usury,  269  a. 

tenns  on  which  amendments  are 
ordered,  272  d. 

by  dividing  one  action  into  sev- 
eral, 265. 

by  adding  counter^lum  269  e. 

of  attachment,  270  h. 

effect  of,  on  order  of  reference, 
407  a. 

of  judgment  of  affirmance,  581  A. 

of  affidavits,  270  a. 

on  application  for  judgment  on 
the  ground  of  the  frivolousnees 
of  the  answer,  865  a. 

of  motion  papers,  688  h, 

on  a  motion,  of  a  proceeding  ob- 
jected to,  688  h, 

after  notice  of  appeal  of  any  omis- 
sion in  perfecting  appeal  or 
staying  proceedings,  525. 

injustice's  court,  61  ^,  58. 

appeal  from  order  granting  or  de- 
nying, 272/ 

in  action  for  partition,  668  h, 

referee  may  allow,  412  h, 

appeal  from  order  granting  or  de- 
nying, 272/. 


Amendments — fty  order—contimed, 

takes  the  place  of  original,  263/. 

refers  to  commencement  of  the 
action,  262  /. 
Amount  admitted  to  be  due  by  siuwer, 
when  order  for  payment  of,  will 

be  made,  848, 858  i 
order  for  payment  of,  is  appeal- 
able to  the  general  tenn,  868  j, 
Amoont  elftlned,  may  be  increased  by 
amendment,  268  g. 
judgment  by  defietult  not  to  ex- 
ceed, 424. 
complaint  to  agree  wiA  sum- 
mons as  to,  156  a. 
Aalwala,  injury  by,  182  A,  200  i. 
Answer,  the  only  pleading  by  defend- 
ant is  a  demuirer  or  answer,  308. 

statute  of  limitation  must  he  set 
up  by,  74. 

time  to  answer,  202,  802  a,  899. 

cannot  be  treated  as  a  nullity,  204  e, 

by  married  women,  204  <2. 

extending  time  to  answer,  208  a. 

defects  in  complaint,  ^en  waived 
by  obtaining  extension  of  time 
to  answer,  &8  a, 

service  of,  after  time  to  answer  has 
expired,  208/ 

cmd  demurrer,  204 1. 

smrate  answers,  204  a, 

met  complaint  amended,  209. 

withdrawmg  answer  and  inter- 
posing demurrer,  260  «. 

where  to  be  served,  208  e, 

what  to  contain,  211. 

need  not  be  entitled,  211  h, 

need  not  be  a  defense  to  all  com- 
plaint, 211  K 

of  several  defendants,  212  a. 

general  denial,  212  5. 

denial  of  any  knowledge  or  in- 
formation, &C.,  when  allowed, 
212  tf. 

what  may  be  denied,  218  a, 

what  may  be  given  in  erideDoe 
under  a  general  denial,  214  i. 

what  may  net  be  given  in  evidence 
under  a  general  denial,  2t6  «. 

nea  matter^  definition  of^  216  h 
must  be  pleaded,  216  a 
in  confession  and  avoidance, 
216(2. 

partial  drfeneey  211  l, 

miHgating  mreiumtanoeiy  216  (, 
255  a. 

grayer  for  relief  in,  217  a. 
enying  notice  of  ncm-aooeptanoe 
or  nonpayment  of  bill  or  not^  2176. 
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Answer — wn^vsS,, 

of  action  pending,  917  dL, 

of  discharge  under  SnBolvent  or 

banlampt  act,  818  «. 
of  leave  and  license,  219  a. 
of  matter  oceoning  pending  the 

action,  219 1. 
of  nonjoinder  of  party  defendant, 

219  6. 
of  judgment  reoorered,  218  g, 
that  pTaiDtiff  not  the  real  party  in 

interest,  219  d. 
in  action  for  a  divorce,  748. 

foredoenre,  780. 

an  escape,  219  d. 

an  assault,  218  a 

on  a  judgment,  220  & 

goods  sold,  218/. 

for  libel  or  slander,  268. 

to  recover  property  cystrained, 
doing  damage,  265. 

on  jud^ent,  220  &. 

on  covenant,  222/. 

on  undertaking,  222  d, 

for  specnfic  penormance,  228  5. 
eviction,  219/ 
equitable  defense,  219  g. 
of  fraud,  220  <;. 
of  payment,  220  d. 
of  performance,  221  a. 
of  a  statutable  defense,  221  5. 
of  statute  of  limitadona,  221  e,  74. 
of  tender,  221  d, 
of  nsury,  221  g. 
by  carrier,  222  «. 
in  action  for  rent,  228  a. 
tiiat  instrument  unstamped,  2236. 
demand  of  subrogation  in,  228  i. 
and  demurrer,  281. 
constitutrngacounter-claim,  225  d 
of  several  defenses^  228. 
in  abatement  and  m  bar,  280  5. 
sham  and  irrelevant  may  be  strick- 
en oat,  281. 
sham  defined.  231  c 
irrelevant  defined,  288  5. 
demurrer  to,  285. 
frivolous,  862.    Bee  Frwokus  arir 

new  matter  in,  when  deemed  con- 
troverted, 285. 

judgment  on  failure  of^  854. 

IS  different  from  a  demurrer,  204  d, 

defendant  may  be  let  in  to  answer 
after  time  to  answer  has  expired, 
806  6. 

served  after  time  to  answer  has  ex- 
pired, and  without  leave  of  the 
court,  is  irregular,  208/ 


Answer — continued, 
i>  9   objections  to  complaint  not  appear- 
mg  on  the  face  thereof^  are  to 
be  taken  by  answer,  209. 

objection  not  taken  hj  answer  or 
demurrer,  when  waived,  210. 

time  to  answer  if  complaint  be 
amended,  209. 

order  for  extending  time  to  an- 
ew^, how  obtained,  708. 

time  to  answer  where  summons 
served  without  any  copy  of  the 
complaint,  128,  128/ 

time  to  answer  after  order  of  ar- 
rest, 292. 

cannot  be  put  in  before  service  of 
complaint,  202  a, 

time  to  answer  after  service  by 
publication,  141,  141,  b,e. 
after   order   for  discovery  of 

books,  &c ,  701. 
not  extended  by  order  for  biU 
of  particulars,  242  d, 

copy  0^  need  not  be  served  on  a 
codefendant,  204  a. 

of  one  defendant  not  evidence 
against  his  codefendant,  204  a. 

admitting  part  of  claim,  848, 353  i. 

on  demurrer  to,  sufficiency  of  com- 
plaint may  be  considered,  236  e. 

amended^  what  is  not,  267  6. 
once,  of  course,  265. 
of  course,,  in  what  cases,  265  h 

(jf  several  drfenses^  to  be  separately 
stated,  223,  280  a, 
to  be  numbered,  701. 

of  counter-claim,  228. 

to  part,  and  demurrer  to  residue 
of  complaint,  231,  204  h, 

sham  and  irrelevant,  may  be 
stricken  out,  231. 

appeal  from  order  striking  out, 

when  it  may  be  replied  or  demur- 
red to,  285. 

motion  for  judgment  on,  237. 

to  supplemental  complaint,  276  6. 

tupptmental^  when  proper,  276  c. 

of  married  woman,  204  d. 

of  infant,  101. 

frioolimi^  motion   for  judgment 

on  discovery  of  documents  to 
enable  defendant  to  prepare, 
603  d 

after  discontinuance  of  action  in 
justice's  court  by^  reason  of  title 
coming  in  question,  55  a. 

injtuUeee'  eourU,  57.' 

of  tiJUe  in  juitic^t  eourty  51. 
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Answer — eon  Hnued. 

to  be  accompanied  with  under-* 
taking,  68. 

proceedings  after,  55. 

as  to  one  of  sereral  canses  of 
action,  56. 
Appeal  m  general^  snbstitnte  for  writ 
of  error,  532. 

waiver  of  right  to,  6d8/. 

parting  with  interest  does  not 
prerent,  5d4  a. 

motion  in  lien  of;  588  A,  524/. 
583  d. 

effect  of,  584  I. 

in  existing  saits,  074. 

ixk  forma  paup&rii  not  allowed, 
533  (. 

by  the  people,  532  e,d. 

by  State  officers  and  board  of 
State  officers,  533  d. 

by  in&nt,  ^ardian  on,  101  e, 

m>m  decision  on  demnrrer, 
558  d. 

by  mmiicipal  corporations, 
533  0. 

second,  in  same  action,  when 
permitted,  534  d, 

may  be  after  payment  of  judg- 
ment, 538/. 

who  may  appeal,  535. 

parties  to,  how  designated, 
535. 

title  of  action  not  changed  by, 
535. 

how  made,  535. 

entry  on  docket  that  judgment 
secured  on,  480,  483  n. 

mistake  in  proceedings  qfUr 
notice  of,  may  be  rectified, 
535,  536. 

amendment  on,  373  h, 

not  made  until  notice  of,  is 
served  on  clerk,  536  h, 

service  of  notice  of,  536  h. 

clerk  to  transmit  papers  to  ap- 
pellate court,  536  i. 

papers  transmitted  by  clerk 
may  be  amended,  537  a. 

intermediate  orders  reviewed 
on,  537. 

jud^ent  on,  537. 

restitution  on  reversal  of  judg- 
ment, 530,  a,  588,  540  d. 

new  trial  may  be  ordered  on, 
538  e. 

discontinuance  of,  531 1 

appellant  parting  with  his  inter- 
est in  subject  of;  534  a. 

stipulating  not  to,  538  g. 


Appeal  ffi  ffOMral^'-'^onHnued, 

payment  of  judgment  prior  to, 

638/ 
payment  pending,  583/ 
time  for,  529. 

cannot  be  enlarged,  680  a. 

when  it  commences  to  run, 
529,  580  d. 
cannot  be  until  after  entiy  oi 

the  judgment  appealed  from, 

639  5. 
entry  of  judgment  may  be  com- 

peUed  to  enable  appeal  to  be 

brought,  529  d 
when  order  ia  ontend  so  ss  to 

permit  an  appeal,  680  e. 
amendment  on,  273  i,  536  d, 
costs  on,  493,  495, 615, 480  «,  d. 
double  costs  on,  483  i 
death  of  party*  pending,  1(K), 

113  0,  554  a,  535  d. 
in  proceedings   to   determine 

conflicting    claims  to   retl 

property,  664  d. 
from  orders  allowing  provisioa- 

al  remedies,  654. 
in  special  proceedings,  665  a, 

515. 
to  superior  court,  New  York, 

no  longer  exists,  11  c 
marking    docket   secured  on, 

480, 483  A. 
to   court   qf  appeakj  in  what 

cases,  581, 15. 
what  decision  the  court  of  ap- 
peals may  review,  533  g. 
cases  in  which  it  does  not  lie, 

588/ 
in  mandarmtSj  683  5. 
from  judgment  on  award,  688 1 
from  irregular  judgment.  588  i. 
from    judgment    by   ae&olt, 

682  tf. 
from  commitment  for  contempt, 

583/ 
from  an  actual  determination, 

583^. 
from  a  final  judgment,  588  & 
in  actions  commenced  in  jus- 
tices' courts,  588  g. 
in  special  proceediii^  584  h. 
from  orders,  584  a,  585,  648. 
statement  of  facts,  586  «,  711. 
papers  on,  586  g. 
power  of  court  on,  587  (,  17. 
remittitur  after,  588  b,  18. 
when  to  be  reheard,  18. 
proceedings  after  decision  oC 

589  6. 
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Appeal  to  court  of  appeals — eontwusd, 

costs  on,  495,  689/. 

judgpnent  on,  18,  527,  589. 

security  or  deposit  on,  540. 

securi^  or  deposit  may  be 
waived,  540. 

stay  of  execution  on,  from  judg- 
ment directing  the  payment 
of  money,  549. 
sureties  becoming  insolvent, 

542,  548/.  ' 
deposit  in  lieu  of  ondertak- 

mg,  542. 
from  judgment  directing  the 
assignment  or  delivery  of 
documents     or     personal 
property,  548. 
ftom  judgment   to   execute 
conveyance  or  other  instru- 
ment, 544. 
from  jud^ent  directing  sale 
or  dehvery  of  real  prop- 
erty, or  for  the  sale  of  mort- 
gaged premises,  544. 

effect  of  stay  of  proceedings  on, 
529/ 

on  appeal  being  perfected, 
proceedings  stayed,  545. 

security  may  be  dispensed  with 
or  limited  in  certain  cases, 
545. 

by  executors,  administrators, 
trustees,  or  persons  acting  in 
another's  right,  545. 

midertJEiking  on,  and  service 
thereof,  546. 

security  on,  to  be  approved  and 
justify,  546. 

secured  on  appeal,  may  be  en- 
entered  on  docket,  480, 432  n, 

case  of  perishable  property, 
547. 

undertakings  on,  to  be  filed, 
648. 

what  papers  clerk  is  to  return, 
626,  688. 

appellant  to  cause  the  return 
to  be  made,  526,  688. 

how  respondent  may  have  it 
dismissed  for  want  of  a  re- 
turn, 688. 

if  the  return  filed  be  defective, 
a  further  return  may  be  or- 
dered, 684. 

attorneys  and  guardians  in 
court  below  to  be  deemed 
attorneys  and  guardians  for 
the  same  parties  on  appeal, 
684. 


Appeal  to  court  of  appeals — continued. 
in  calendar  causes,  a  case  is  to 

be  made,  685. 
what  such  case  is  to  contain, 

685. 
cases  and  points  to  be  printed, 

685. 
copies  of  case  to  be  served  on 

adverse  party,  685.    . 
dismissal  of,  for  want  of  a  re- 
turn, or  for  not  serving  copies 

of  the  case,  685. 
form  of  order  of  judgment  in 

court  below  after  diBmissal, 

685. 
proceedings  on  appeal  under 

subdivision  4  of  1 11,  686. 
copies  of  cases  and  points  to  be 

lumished  the  judges,  clerk, 

and  opposing  counsel,  686. 
one  counsel  only  on  each  side, 

687. 
statements  of  facts  on  points, 

687. 
index  to  case,  685. 
extended  discussion  on  ques- 
tion of  fact  not  allowed,  687. 
criminal  cases  to  have  a  prefer- 
ence, 687. 
may  be  submitted  on  printed 

arguments,  687. 
motions,  688. 
remittitur,  688. 
time  prescribed  by  rule  may  be 

enlarged,  688. 
revoking  or  modifying  orders, 

688. 
rules,  when  to  take  effect,  689. 
call  of  calendar,  691. 
calendar  to  continue  one  year, 

690. 
to  be  noticed  for  January  term 

each  year,  690. 
notice  of  argument,  691. 
no  defaults  allowed,  690. 
proof  of  service  of  notice,  to  be 

filed  with  the  clerk,  691. 
cases  ordered  to  be  re-argued, 

how  placed  on  calendar,  691. 
exchange  of  causes  on  calendar, 

689. 
fifteen  causes  called  each  day, 

689. 
date  of  issue  of  passed  causes, 

691. 
striking  cause  from  calendar, 

689. 
elerk  to  keep  memorandum  of 

the  exchanged  causes,  689. 
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certain  rules  and  notice  to  be 
printed  on  calendar,  689. 

not  more  than  two  hours  to  be 
occupied     by     argument     of 

each  counsel,  689. 

calendar  practice,  691. 

miscellaneous  rules,  69d. 
to   the   mipreme  court  from  an  in- 
ferior courts  in  what  cases,  548. 

security  upon,  549. 

where  heard,  649. 

judgment    on,     where    entered 
and  docketed^  649. 

time  for,  529. 

costs  on,  495,  496  h^  497  a. 
m  the  supreme  eourty  wperior  court^ 

amd    New    York   common  pleat, 

from  a   single  judge  to  the  gen- 

ercU    term,    fi:t)m  certain   judg- 
ments, 550. 

does  not  stay  proceedings,  ex- 
cept, &c.,  550,  551  b, 

how  heard,  550,  718,  720. 

secarity  on,  551,  h. 

amount  of  security  to  stay  pro- 
ceedings on,  551  d. 

notice,  of  security  may   be  en- 
tered on  docket,  480,  482  n. 

in  the  case  of  certain  orders,  554, 
557. 

when  not  allowed,  555  e, 
allowed,  567  a, 

waiver  of^  557  e. 

order  must  be  entered  558,  e. 

from   order    sustaining  or  oyer- 
ruling  a  demurrer,  568  d, 

order  involving  the  merits,  558  e, 

order    involving    a    substantial 
right,  658/. 

from  an  order  granting  or  refus- 
ing a  new  trial,  558  g. 

security  on  appeal  from  order, 
559  i. 

stay  of  proceeding  on  appeal  from 
order,  559  a. 

hearing  of,  559/,  560. 

costs  on  appeal  frt)m  order,  495, 
496  ib. 

from  order  at  chambers  on  notice, 
660. 

noticing  for  argument,  552  e, 

motion  to  dismiss,  552  g. 

failing  to  settle  and  serve  case, 
552  A. 

order  of,  on  the  calendar,552/. 

papers  on,  to  be  printed. 

copy  papers  for  the   court   on, 
•     870. 


Appe^  in  the  supreme  andotliereeurtt, 
Sc^  in  certain  orders — eontmued. 
what  papers  to  be  funushed  on, 

715. 
within  what  time,  529. 
in  superior  court. 

See  Superior  court. 
what  questions  may  be  raised  on, 

552?. 
when  the  judgment  will  be  re- 
versed, 558  A. 
judgment  on,  558  i. 
costs  on,  495  496  h, 
death  of  party  pending,  554  a. 
opening  judgment  by  defiinlt  is, 

554  0. 
in  special  proceedings,  555  a, 
from  chamber  order  fMtde  «b  parte, 

560. 
from  judgment  on  report  if  refent, 
416  A. 

in  justices^  courts  of  Boflhlo,  651. 
to  the  court  of  common  pleas  for  the 
dJty  and  county  qf  New  Tork^  or 
to  a  county  court  from  an  infr 
rior  court,  existing  laws  as  to,  re- 
pealed, 561. 
in  what  court  i^peal  to  be  hsd, 

36,  562. 
time  for,  568. 
when     process     not    perBonally 

served,  568. 
notice  of  appeal  to  be  served  and 

costs  paid,  564. 
notice  of  appeal,  what  to  state, 

564,  588,  566  5,  585  a. 
from  justices  of  marine  and  jus- 
tices'  court,   security    to    be 

given,  or  deposit  made,  564. 
by  mayor,  &c.,  of  N.  T.,  565  Ow 
who  may  appeal,  665  d, 
what  judgments  are  appealable, 

565  0. 
when  notice  of  appeal  may  be 

served,  567  d. 
notice  of  appeal,  564,  583, 566  h. 

585  a. 
effect    of    notice     not    stating 

grounds  of^  566  e. 
service  of  the  notice,  567  d. 
filing  in  lieu  of  service  of  notice 

Qi^569. 
payment  of  fee  for  return,  567/ 
when  perfected,  567  g. 
objections  to  regularity  of  notice 

of^  when  to  be  t^en,  567  b. 
motion  to  dismiss,  566  a. 
security  to  stay  execution,  567  h, 

568. 
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Appeal  to  N.  T.  com.  plea$^  ^ — eon- 

tinned, 
form  of  undertaking,  568. 
exeCQtioii,  how  stayed,  568,  569. 
effect  of  stay  on  previona  levy, 

669  d 
where  justice  dead  or  remoyed, 

569,  672. 
return,  how  made  and  compelled, 

570. 

cannot  be  compelled  till  fees 
paid,  567/,  570. 

form  of,  defects  in,  how  reme- 
died, 571  a, 

where  justice  is  out  of  office, 
671. 

amended,  573. 
noticing  for  hearing,  572. 
on  error  in  ibct  578,  580/. 
hearing  of,  578,  581  h. 
to  be  on  origina/l  papers,  578. 
dismissal  of,  574,  572. 
respondent  need  not  notice  for 

hearing,  678  e, 
judgment  on  appeal,  578. 
new  trial  on,  572,  574,  575. 
exceptions  not  necessuy  to,  575  a, 
what   questions  are  reviewable, 

675  5. 
reTenal  of  judgment  for  want  of 

eyidenoe  to  support  it,  677  e. 

for  admitting  illegal  testimony, 
677  d. 

in  other  cases,  577  e, 

for  errors  of  fact  not  appearing 
on  record,  574,  580  /. 

by  de&ult,  578  b.  c 
reyersal,  mistakes  can  only  be  rec- 
tified by,  679  h. 
conditions  on,  681/. 
effect  of,  581  g, 
when  the  court  will  not  reyerse, 

578. 
when  judgment  will  be  reversed, 

679  5. 
affirmance  on,  581  c, 

opening  judgment  of  affirmance  by 
default,  681  d, 

reyeraing  in  part,  581  e. 

when  the  court  can  only  affirm  the 
judgment,  679. 

amenmng  judgment,  581  h, 

rehearing  of  appeal,  682  a. 

nmo  tnal^  where  defendant  ap- 
peared in  the  court  below,  580  a. 

where  defendant  did  not  appear 
in  the  court  below,  and  mani- 
fest injustice  has  been  done, 

680  5. 


Appeal — continued. 

rehearing  of,  682  a. 

amendment  of  judgment  of  appel- 
late courts  681  h. 

judgment-roll,  582. 

costs  on,  how  awarded,  582. 
on  partial  affirmance,  582, 682  h. 
when  court  must  award,  682  e, 
of  court  below,  682  d. 

on  appeal  in  marine  court,  686  g. 

payment  of  judgment  pending  the 
appeal,  582/ 

restitution  may  be  awarded,  588  a, 

set-off  of  costs  and  recovery,  688. 

set-off  of  costs,  688. 

offer  by  respondent  to  have  judg- 
ment corrected,  688,  686  e. 

amount  of  costs  on,  688,  686  a. 

amount  of  costs  on  new  trial  in 
county  court.  584. 

in  discretion  oi  court,  584. 

amount  of  costs  when  appeal  is 
heard  in  the  supreme  court,  586. 

when  no  costs  allowed  to  either 
party,  684. 

fee  to  justice  for  his  return,  685. 

return  of  justice  amendment  of, 
722. 

from  justices^  courts  in  the  city  of 
Buffalo,  562,  b. 

tcom  marine  court.  New  York,  561 
a,  564,  686  g, 

from  judgment  of  justices^  courts 
in  proceedings  under  mechanics' 
lien  law,  565  e. 

from  clerk's  ac^ustment  of  costs, 
606  A. 

by  municipal  corporation,  16  a. 

in  summary  proceedings  to  recov- 
er possession  of  land,  81  a. 
from  surrogates*  courts,  not  affect- 
ed by  the  second  part  of  the 
code,  680. 

rules  r^^ulating,  715. 

court  of,  act  relating  to,  768. 
Appealable  order,  686. 
Appearance,  gives  jurisdiction,  84  a, 
143. 

against  foreign  corporations,  48  a. 

what  to  be  deemed,  698. 

when  notice  of  may  be  served,  ef- 
fect of,  148  b. 

waives  all  defects  in  process,  48  d, 

entitles  defendant  to  notice  of  as- 
sessment, 865,  357  e. 

entitles  defendant  to  notice  of 
trial,  871  c, 

entitles  defendant  to  notice  of  mo- 
tion, 642  i. 
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Appearance — wntinved, 

does  not  entitle  defendant  to  no- 
tice of  application  for  provis- 
ional  remedy,  642  a. 

by  attorney  binds  client,  695  a. 

ffoluntaryy  eqtdvalent  to  perBonal 
Bervice  of  sununona,  84  o,  148. 

may  a  defendant  not  served  ap- 
pear, 143  e. 

one  of  seyeral  parties  may  appear 
voluntarily,  141  a. 
Appellant,  the  party  appealing  is,  625. 
Appointment  of  term»,  dcy  25,  26. 
Aroitrmtion,  proceedings  on,  not  af- 
fected by  the  code,  681. 

section  121  does  not  apply  to,  110  e, 
Argament.    See  Trial. 

notice  of;  712. 
Arrest,  no  person  to  be  arrested  in  a 
civil   action,   except    as    pre- 
scribed by  the  code,  278. 

code  not  to  afFect  the  act  to  abolish 
imprisonment  for  debt,  &c.,  or 
amendments  thereto,  278,  279  5. 

provisions  of  code  as  to,  not  to 
apply  to  proceedings  for  con- 
tempts, 278. 

in  what  cases,  281. 

persons  privileged  from,  278  a. 

waiver  of  right  to,  282  c. 

election  of  remedy  as  to,  282  d. 

of  joint  debtors,  288  c. 

in  action  on  contract,  288  d, 
.  stay  of  proceedings  does  not  pre- 
vent, 284  0. 

release  of  defendant,  not  a  dis- 
charge of  order  for,  298  a. 

when  defendant  may  be  dis- 
charged from  arrest  on  the 
ground  of  insanity  or  lunacy, 
284  ft. 

on  proceeding  supplemientary  to 
execution,  461. 

in  action  by  partner  against  his 
copartner,  288  a, 

sheriff  may  be  arrested,  279  a. 

defendant  cannot  be  twice  ar- 
rested for  the  same  cause,  288/. 

order  staying  proceedings  does 
not  stay  application  for,  284  c 

in  action  for  tort  committed  by  a 
married  woman,  289  h, 

of  female,  282. 

order ^OTy  by  whom  made,  289. 

grantmg  is  discretionary,  283  e, 

affidavit  to  obtain,  289,  290  a. 

security  on  issuing  of;  291. 

when  made,  292. 

form  o^  292,  292  b. 


Arrest,  order  for — oomtinued, 
assignee  entitled  to,  292  a. 
within  what  time  to  be  served, 

292. 
time  to  answer  after  serrice  of 

order,  292. 
how  made,  298. 
undertaking  and  affidarit  to  be 

filed,  291  /,  696. 
and  affidavit  to  be  delivered  to 

sheriff;  292. 
copy  of,  and  affidavit  to  be  deli?- 

ered  to  defendant,  292. 
motion  to  vacate,  292,  801. 
condition  upon  vacating,  804 1, 
apx>eal  from  order  on  motion  to 

vacate,  304/. 
defendant  not  entitled  to  notice 

of  application  for,  642  a. 
defendant  may  be  discharged  from, 

on  bail  or  deposit,  293. 
by  bail,  295. 
in  action  for  usnxping  an  office, 

654. 
See  BaiiL     JExeeuHon  aganut  the 
ferwn. 
Aasanlt,  action  for^  must  be  brought 
within  two  years,  82. 
justices  of  the  peace  have  no 

jurisdiction  of,  42. 
complaint  in,  166  h. 
answer  in,  218  e. 
against  husband  and  wife,  judg- 
ment for,  421  a, 
assessment  of  damages  in,  859  ft. 
costs  in,  479  i,  494. 
transfer  of  action  for  to  mazine 
court,  561  6. 
Assessment  ^  <2ama^ef,  defendant  en- 
titled to  notice  of,  367  e. 
before  a  judffe,  859  h, 
proof  of  plamtiff 's  demand  on, 

358  <;. 
notice  o^  859  d. 
commission  on,  359  c 
proceedings  on,  859  «,  /. 
contingentiy,  888  d, 
separate,  888  a, 
after  judgment  on  issue  of  law, 

856  h,  401. 
if  defendants,  damages,  889. 
See  Damages, 
Assignee  of  thing  in  action,  maysnein 
his  own  name,  91/ 
takes  subject  to  right  of  set-of^ 

96  (. 
courts  will  protect,  96  e. 
oounter-clami    in    action  by, 
228  a. 
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Assignee  of  thing  inaetion^eontinued, 

is  liable  for  costs,  96/,  516. 

may  be  attached  for  costs,  616  &• 

admissions  by  as8ignor,evideDce 
against,  96  g, 

may  issae  attachment,  888  e. 

msy  obtain  order  of  arrest, 
292  a. 

may  recover  of  assignor  his  costs 
incmred  as  assignee,  510  a. 

pending  an  action  may  be  sub- 
stituted as  plaintiff,  m  lieu  of 
assignor,  113  e,  109. 

complaint  by,  161  a,  164  h. 

of  lease,  complaint  against, 
195  0. 

of  a  demand  in  trust  may  sue  in 
his  own  name,  98  d, 

qf  judgment,  may  institute 
supplementary  proceedings, 
468%. 

may  have  an  action  in  nature  of 
a  id.  fa,  to  recoyer,  651  e. 

for  ben^  of  erediton,  assign- 
ment by,  91  b. 

liable  for  costs,  96/,  516. 
Assigiiment  of  iking  in  action,  in  what 
cases,  VI /• 

how  made,  98 1;,  92  j. 

consideration  for,  94  d. 

proof  of,  94  6, 

parol  proof^  to  explain,  95  a. 

implied  warrantee  in,  95  «. 

reassignment,  95  b, 

carries  with  it  idl  collaterals, 
95(2. 

effect  of.  on  set-off,  96  a,  95. 

not  to  abate  the  action,  109. 
IssigBor  of  thing  in  action,  implied 
warranty  by,  95  e, 

need  not  be  made  a  party  de- 
fendant, 104  a, 

examination  of,  as  a  witness, 
626. 

admissions  of^  eyidence  against 
his  assignee,  96  g, 
istbtanee.    See  Writ  of  amitanec 
issoclatioiu    See  Banking  aatoeiation, 
Atteehment)   provisions    of   revised 
statutes  not  abrogated,  680. 

Justices  of  the  peace  have  juris 
diction   of    certain    actions 
commenced  by,  88,  45  h. 

aathorized  by  the  code,  is  a 
new  and  important  remedy, 
880  0. 

18  for  the  benefit  of  the  individ- 
ual creditor  at  whose  in- 
stance it  is  issued,  880  a. 


Attachment — continued, 

in  what  cases  it  may  issue,  829, 
882. 

against  Great  Western  Railroad 
of  Canada,  880/. 

by  whom  granted,  881. 

by  foreign  creditors,  880  e. 

at  instance  of  one  foreign  cor- 
poration against  another,  880  c. 

lien  of,  881  a. 

requisites  to  the  issuance  of,  882. 

superior  court  can  issue,  against 
property  of   nonresidente,  &c. 

in  what  cases  it  may  issue,  882. 

is  it  process,  881  d. 

issuance  of,  is  commencement  of 
action,  880, 143. 

may  issue  against  one  or  more  of 
several  ddTendants,  888  a. 

may  issue  at  suit  of  a  nonresident, 
888  c 

assignee  of  a  cause  of  action,  may 
issue.  888  e, 

affidavit  to  obtam,  882,  884  ^ 

affidavit  to  be  ffied,  882,  885  b, 
696. 

affidavit,  amendment  o^  885  b, 
887  a. 

motion  to  set  aside,  885  e. 

effect  of  vacating,  8860. 

second  attachment,  886(2. 

appeiQ  from  order  refusing  to  va- 
cate, 886  «. 

security  on  issuance  of,  886. 

to  whom  directed,  and  what  to 
require,  886. 

several  may  issue  at  the  same  time 
to  different  counties,  887. 

how  executed,  887. 

liability  for  wrong  execution  of, 
888(2. 

proceedings  on,  in  case  of  perish- 
able property  or  vessels,  889. 

what  property  may  be  attached, 
888/ 

plaintiff  in,  may  prosecute  action 
on  notes,  &c,  attached,  848. 

how  executed  on  property  incapa- 
ble of  manual  aelivery,  840. 

certificate  of  the  defendant's  inter- 
est in  stock  of  corporation  to  be 
furnished  to  sheriff,  840. 

defendant  may  procure  discharge 
of,  and  return  of  property,  on 
giving  undertaking,  844. 

sale  of  evidence  of  debt,  842. 

discharge  of  and  return  of  prop- 
erty to  defendant,  844,-845. 
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Attaehment — eontimtsd. 

undertakiiig  of  the  defendant  on 

sach  discharge  of  attachment, 

845. 
return  of,  and  proceedings  there- 
on, 346. 
sheriff  ^B  fees  on,  846. 
allowance  in  addition  to  costs  in 

actions  commenced  by,  499. 
issuing  is  not  a  stay  or  waiver  of 

supplementary  proceeding9,462/ 
how  satisfied,  on  jnd^ent  for  the 

plaintiff  in  the  action,  341. 
on  judgment  for  the  defendant, 

the  l^nd  given  to  the  sheriff  on 

the  attachment  to  be  delivered 

to  the  defendant,  844. 
to  enforce  payment  ofeotti,  asainst 

guardian  of  an  in£uit  plaintiff, 

509i. 
to  enforce  payment  of  damages  on 

injunction,  825  «. 
against  assignee  of  cause  of  action, 

5165. 
for  disobeying  order  for  discovery, 

701. 
for  contempt^  for  disobedience  to 

orders  m  supplementary  pro- 
ceedings, 476. 
in  not  attending  as  a  witness,  67  g, 
lond,  action  on,  167  c^ 

See  Contempt, 
Attendance  of  partieij  as  witnesses, 

how  enforced,  610. 
Attendants  for  oourt^  supervison  to 

provide,  28. 
Attesting  witness,  to  prove  execution 

of  document,  708  h. 
Attorney,  regulation  as  to  admission 

of,  to  practice,  698,  694. 
means  attorney  at  law,  125  <^  640  a. 
does  not  include  derk,  640 j. 
judges  cannot  practice  as,  766. 
form  of  sununons  against,  for  mo- 
ney collected.  126  i. 
complaint  by,  for  services,  147  6. 
reference  in  action  by,  to  recover, 

fees,  404/. 
agreement  as  to  compensation  to 

479^,695/. 
lien  of  for  costs,  459  A,  480  «,  668/ 
when  liable  to  arrest,  287  5. 

for  defendant's  costs,  488,  487. 

to  sheriff  for  his  fees  on  execu- 
tion, 448  e. 
may  subscribe  execution,  448. 
return  of  execution  to,  445  e, 
substitution  of;  479  \  699,  758. 
cannot  be  bail,  298  c 


Attdmey — eonUnu^. 

not  liable  for  icfcTBCs'  fees,  4U  & 

service  of  papeis  in  cause  upon, 
203  e,  689,  643. 

may  be  security  for  costs,  486  «. 

appearance  by,  698, 695  a. 

to  continue  on  appeal.  684. 

to  indorse  name  and  place  of  red- 
dence  on  papers,  698i 

agreement  by,  as  to  proceeding  m 
action  to  be  in  writing,  or  en- 
tered on  minutes,  699. 

privilege  of;  from  arrest,  278  a. 

nonresident,  689/  694 1, 648  d. 

certain  rights  and  duties,  of  694  & 

duty  of,  to  act  as  guardian  ad  K- 
tom,  724. 

reference  on  motion  against,  for 
not  paying  moneys,  405  a. 

is  not  a  puUic  officer,  287  g. 

stipulation  of  client  is  binding  on, 
700  e,  694  a 

to  produce  authority,  89  (,  667  & 

to  disclose  his  dient's  addresB,  89 e. 

may  issue  execution  on  justice's 
judgment,  after  transcript  filed, 
67  a. 

when  he  may  verify  pleading,  240& 

form  of  verification  by,  241  c 

to  subscribe  summons,  124. 

may  subscribe  pleadings,  288. 

XDkj  waive  a  defiralt,  494 1, 

may  consent  to  a  ref^reooe,  403  a. 

may  make  affidavit  to  prevent  in- 
quest, 874  h. 

must  produce  client^s  papers  on 
subpoena,  618  i. 

what  he  may  testify  to,  as  a  wit- 
ness, 618  i, 

time  of  lindtation  in  action  for 
fees  of,  81  d,  695  d 

what  attorney  may  issue  ezeco- 
tion^  446  t. 

and  chentj  costs  between,  479/ 

striking  name  from  roU,  695  g, 

purchases  by  fh>m  dient,  695  e. 

motion  against  to  pay  over  waiejj 
695  &. 

binds  party  by  appearance,  695  a. 

authority  terminatea  with  life  of 
dient,  694/ 

Bee  GoumbL 
Attorney-general,  actions  by,  652. 

have   a  prerarenoe  on  calendar, 
878  a. 
Auctioneer,  when  liable  to  be  arrested, 
287  a. 

may  sue  without  joining  party  in 
interest,  98  d. 
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AmMomMT'-'eontinued. 

is   trustee  of  an  ezpreBS   troflt, 

9Sd. 
sheriff  Dot  to  employ,  448  a. 
A.uXb»Tiijj  to  sue,  when  to  be  pro- 
duced, 89  h,  667  e. 
of  attorney,  termiQatea  on  death  of 
client,  604/. 
ATOldiBg  service  of  process,  186  a. 
Award,  complaint  on,  166  e. 
action  on,  21. 
action  to  set  aside,  104  & 
reriew  of  judgment  on,  583  «. 

Baily  defendant  may  be  discharged 
from  arrest  on,  398. 

how  given,  398. 

giriiig,  is  a  waayer  of  defect  in 
afBdayit  on  which  anest  made, 
891  «,  801  e. 

defendant  to  haye  reasonable  op- 
portunity to  procure,  before  be- 
ing committed,  298. 

sorrender  of  defendant  in  exonera- 
tion of,  294. 

may  arrest  defendant,  294. 

how  proceeded  against,  295. 

how  exonerated,  295. 

notice  of,  to  plaintiff;  297. 

notice  of  non-acceptance  of,  or  ex- 
ception, by  plaintiff  297. 

when  plaintiff  deemed  to  haye  ac- 
cepted, 297. 

notice  of  justification  of,  297. 

MMT,  notice  of  justification  of,  297. 

notice  of  justification  is  a  waiver 
of  all  irregularity  in  the  notice 
of  exception,  297  d. 

qualifications  of,  298  &,  298. 

who  cannot  be,  298  e, 

justification  of,  298. 

where  to  justify,  298,  696. 

allowance  of,  299. 

depodt  in  lieu  of,  299. 

sheriff,  when  liable  as,  800. 

substituting  for  deposit,  299. 

liable  to  sheriff,  801. 

motion  to  reduce  amount  of,  801. 

Bommons  in  action  against,  126  h. 

review  of  order  reducing  amount 
of,  805  h. 

action  against,  295. 

complaint  in  action  against,  167  h. 

See  8ureUs$, 
Bailee,  lien  of,  15  d. 

interest  of,  may  be  sold  on  execu- 
tion, 448  h. 
Bank^  accounts  with,  how  kept,  741. 

orders  upon,  in  what  form,  741. 


Bank^eontinudd. 

parties  to  actions,  by  and  against, 

97/. 
deposit  in,  cannot  be   attached, 

889  <;. 

§  resident,  complaint  by,  158  d, 
ee  National  Bank, 
Banker,  complaint  against  for  dishon- 
oring note,  171  h, 
when  hable  to  arrest,  287  d. 
Bankrupt  act,   answer  of  discharge 
under^  218  e, 
act,  foreign,  14  a. 
Bankruptcy,  effect  of  upon  execution, 
447  0. 
^e&IH9charge, 
Banking  associations,  time  of  limita- 
tion not  applicable  to  actions 
against,  86. 
agent  of,  when  liable  to  arrest, 

285/ 
parties  to  actions  by  and  against, 

97/ 
complaint  in  action  by  or  against, 

166^ 
supplementary  proceedings  against 
stockholders  in,  462  a. 
Bank  notes,  time  of  limitation  not  ap- 
plicable to  actions  upon,  86. 
Battery.    See  AsmuU, 
Begin,  right  to,  on  trial,  877  d, 

on  a  motion,  682/ 
Benevolent  societies,  sale  of  real  prop- 
erty, 21. 
Bill  of  exceptions.    Bee  Exeepthm. 
Bill  of  exchange.    Bee  BiOsandMtss. 
Bill  of  particnlars,  court  may  order 
either  party  to  deliver,  242. 
when  it  will  be  ordered,  243  a. 
order  for  delivery  of,  with  a  stay  of 
proceedings,  does  not   extend 
the  time  to  answer,  202  a,  242  d. 
Bee  Account, 
Bins  and  notes,  complaint  in  action 
on,  168/ to  171  6. 
note  signed  in  firm  name,  169  5. 
premium  note,  171/ 
lost  note,  171  g. 
destroyed  note,  171  g. 
complaint  against  banker  for  dis- 
honoring, 171  h. 
answer  in  action  on,  217  e, 
affidavit  of  merits  in  action  against 

the  several  parties  to,d74  c, 

costs  of  several  action  on,  488, 491(2. 

parties  to  actions  upon,  107  0, 108. 

the  several  parties  to,  though  sued 

in  one  action,  are  not  thereby 

made  jointly  liable,  108  g. 
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Bills  and  'Soim^eontmued. 

put  in  drculation  as  money  by 
moneyed  corporations,  86. 

plaintiflr  in  action  on,  need  not  have 
actual  possession  of,  168  g. 

possession  is  evidence  of  title  to, 
90  a. 

proTisions  as  to  assignment  of 
thing  in  action  not  to  apply  to 
tranner  o^  96. 

action  or  defense  upon,  how 
pleaded,  252. 

inquest  against  one  of  the  several 
parties  to  action  on,  874  ol 
Board  of  Edacationy  action  by,  97  g. 
B4Mird  of  Excise,  action  by,  99  b. 
Board  of  State  offieen^  may  appeal  with- 
out giving  security,  528  cL 

actions  and  appeals  by,  have  pref- 
erence on  calendar,  {18. 
Board  of  Health,  party  to  action  by,99  e. 
Boarding-house  beeper,  lienof^  15  d. 
Boats.    See  Ovmen. 
Bond,  actions  on,  justice  of  the  peace 
has  jurisdiction  in  certain,  89. 

costs  of  several  actions  on  same 
bond,  488, 491  d. 

complamt  on,  167  e,d. 

judgment  on,  428  g. 

executed  before  July  1, 1848,  judg- 
ment on,  645. 

for  security  for  eoits,  486  e, 

of  town  superintendent,  party  to 
action  on,  99  h, 

of  indemni^  to  sherif;  446/ 

of  administrator,  action  on,  97  a, 
168  6. 

taken  in  the  name  of  the  people, 
parties  to  action  on,  97  a, 

for  duties  to  United  States,  action 
on,  13  6. 

on  attachment,  action  on,  108  h, 

on  injunction,  action  on,  108  h. 

New  York  common  pleas  require 
to  be  filed,  696  «. 

See  (Mdal  Bond,  Security  Bond, 

Vhasrtahing,    Beplevin     Bond, 

Lost   Bond,  Attachment  Bond, 

ConctaJbMs  Bond, 

Books,  clerk  to  keep  certain,  428,  697. 

belon^g  to  public  office,  com- 
pellmg  delivery  of^  85  c,  655. 

removal  of  proceedings  for  deliv- 
ery of,  85  g, 

of  corporation,  how  proved,  747 
e,  d. 

See  Discovery,  Inspection,  Judg- 
ment-Book, Production,  Account- 
Book. 


Broker,  when  liable  to  smst,  281. 
Bro<Myn  dty  eonrt,  549  a. 

Cify  Judge,  transfer  of  caosesfiom, 
21  d. 
Brooklyn  Fire  Department  action  br, 

99  6. 
BoIEbIo  d  Lake  Huron  BaUway  Cb., 

proceedings  against,  649  A. 
BnllUo,  appeal  m>m  justices'  eomts  in, 
562  6. 
appeal  from  superior  court  of^  15, 

587  A. 
See  Superior  Court  ofB^alo. 
BnUdlng  Sodety,  shares  in,  exempt 
from  execution,  456  d, 
action  against  stockholder  in,228eL 
decree  in  foreclosure  by,  781  h. 
Borial  ground,  exempt  firom  execa- 

tion,  456  d. 
Bnsiness  out  of  eourt^  judges  may 
transact,  27. 
<^  corporation,  injunction  to  sotr 

pend,  826,  775. 
See  Judge  at  chambers. 
By-law,  of  city  corporation,  action  up- 
on, may  be  brought  in  justice's 
courtof  adty,  68. 

Calendar,  supreme  court,  when  derk 

to  enter  cause  on,  869. 
order  for  printing,  698  e,  698  a. 
order  of  disposing  of  issues  on,  872. 
action  by  attorney-general  tohsTe 

preference  on,  878  a. 
certain  actions  against  coiporft- 

tions   to   have  preference  on, 

878  a. 
cases  on  certiorari  have  preference 

on,  878  a,  720. 
issues  of  law  to  have  preference 

on.  868. 
criminal  cases  to  have  preference 

on,  720,  689. 
when  cause  is  necessarily  on,  497  «. 
when  cause  may  be  struck  from, 

715. 
in  the  superior  court,  759. 
passed  causes  on, 
taking    dismisHal    of   complaint 

wimout  putting  cause  on,  872  ei 
of  court  <ff  appeal*,  to  opntinne 
one  year,  690. 

rules  6,  10,  12,  and  20,  with 
notice  that  16  copies  of  esses 
and  points  are  required  to  be 
printed  on,  689. 

g referred  cases  on,  689, 18. 
ow  regulated,  18. 
exchange  of  causes  on,  689. 
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Calendar — eantinved, 
call  of,  680. 
calendar  practice,  691. 
/or  general  term  of  tupreme  eowtj 
clerk  to  prepare  and^rint,  714. 
appeals,  how  placed  on,  714. 
other  cases,  how  placed  on,  714. 
order  of  appeal  on,  652  /. 
certiorari  to  remove  proceeding 

to  have  preference  on,  730. 
putting  cause  on,  is  a  waiver  of 
order  for  security  for  costs, 
486  i. 
orders  for  printing,  698  e. 
See  Prtference, 
CaDIng  plaintiff  70  5. 
Canadii,   records  in  courts  of,  how 

proved,  647  e. 
Canceling  notice  of  He  pendens,  180. 
Capacltj  to   806,  demurrer  because 

plaintiff  has  not,  206  e. 
Carrier*    See  Common  carrier. 
Case,  on  trial  of  question  of  fact  by 
the  court,  899,  401  a. 
after  trial  bv  court  or  referee,  or 
to  set  aside  nonsuit,  dismissal 
of  complaint,  or  verdict,  417  b, 
708 
need  not  contain  findings  of  fact, 

899. 
settlement  of,  417/,  708. 
failure  to  settle  or  serve,  552  h,  710. 
to  be  filed,  711. 
order  to  annex  to  judgment-roll, 

429  6. 
order  declaring  it  abandoned,  711. 
statement  of,  tor  appeal  to  court 

of  appeals,  711. 
to  be  prmted,  720. 
time  to  make,  686  e, 
order  for  time  to  make,  not  a  stay 

of  proceedings,  630  o, 
agreed  on  by  the  parties,  687. 
not  provided  for  by  the  code  or 

the  rules,  678,  751. 
presented  for  settlement  in  supe- 
rior court,  759. 
Cattle  difltrained  doinff  damage,  pro- 
visions of  revised  statut^  as  to, 
not  repealed,  681. 
CaoM  of  action,  where  does  it  arise, 
182/,  880  e, 
what  It  is,  182/ 
should  be  complete  before  action 

commenced,  124  h. 
each  should  be  perfect  in  itself, 

229  A. 
when  it  accrues^  78. 
what  may  be  joined,  256,  256  a, 

61 


Cause  of  action — continued. 

demurrer  for  improper  joinder  of, 
207  «. 

what  may  not  be  joined,  257  e. 

several,  do  not  always  form  the  sub- 
ject of  several  statements,  258  i. 

when  only  one  exists,  it  should 
not  be  made  the  subjept  of  sev- 
eral statements  or  counts  in  the 
complaint,  201  h. 

when  to  be  numbered,  258  j,  701. 

election  of,  144  h. 

splitting  or  dividing  of,  147  h,  92  j. 

See  Election. 
Causes  of  demurrer^  204. 
Certain,  effect  of  allegation  of,  249  e. 

Bee,  Ind^nite  and  Uncertain,  and 
tfncertainiy. 
Certainty,  what  amount  of  required, 

249  d.    See  Vncertainty. 

Certiflcate  of  serviee  of  eummons  by  ths 

sheriff,  141, 141  d,  701  b. 

of  service  of  notice  of  no  personal 
claim,  129  b. 

of  good  moml  character  of  appli- 
cants for  admiseion  to  practice 
as  attorneys,  698. 

of  defendants^  interest  in  rights 
and  shares  of  corporations, 
840. 

that  title^ame  in  question  on  trial, 
56, 489  e. 

that  no  return  filed  in  court  of  ap- 
peals, 688. 

of  sheriff  on  sale  of  real  estate, 
462  & 

of  deposit  in  lie  u  of  bail,  299. 

fraudulent,  defendants  in  action 
to  cancel,  104&. 
Certiorari,  a  special  proceeding,  10  «. 

return  to,  by  judge  out  of  office, 
672  <?, 

in  certain  cases,  not  affected  by 
the  code,  681. 

to  remove  proceedings,  hearing 
of,  to  be  preferred  on  calendar, 
873  a,  720. 

to  arrest  special  proceedings,  21, ' 
86^. 

where  heard,  720. 

costs  on,  515  d. 
Chambers,  orders  at,  how  vacated  or 
modified,  624. 

orders  at,  to  be  entered,  before 
being  appealed,  560. 

See  Judge  at  chambers. 
Change  0/'na77}0,  268  g,  681. 

^  attorney,  479  h,  699,  768. 

of  referee,  407  d. 
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Cfaangr^  of  nafM—eontinuid, 

of  ground  of  action  or  deftnte  on 

trial,  881/ 
of  place  of  trials  117. 

-when  the  county  designated  is 
not  the  proper  county,  119, 

119  5. 

because  an  impartial  trial  can- 
not be  had,  1 19, 123  h, 

for  convenience  of  witnesses,  and 
to  promote  justice,  119, 121a. 

stayiiTg  proceeding  for  purposes 
of  motion,  121  <;,  724. 

motion  for,  121  &. 

affidayits  on  motion  for,  121  d^ 
724. 

opposing  motion  for,  122  5. 

transfer  of  papers  on,  order  for, 

120  6,  694. 
SeeExeTumge,  TrantferofcavM, 

Charging  in  execution,  442  A. 

jury,  64  «,  881  g, 
Chantable  societieg.  sale,  &c.,  of  real 

property  of,  21. 
Charter  of  city  eorporation,  action  an, 
in  Justices*  courts,  68. 
of  New  York  city,  how  proved, 

646(7. 
of  corporation,  action  to  annul, 
661. 
Chattels,    production    t>f    on    trial, 
881  d,e. 
See  Ooodi, 
Cheek,  compladnt  in  action  on,  168  h. 
Children,  questioning  legitimacy  o^ 

749.    See  Infant. 

Chose  In  action*     See.  Thing  in  Action. 

Circoit,  issues  of  fact  in  the  supreme 

court,  when  the  trial  is  by  jury, 

to  be  tried  at,  in  other  cases  at 

the  circuit  or  special  term,  705, 

868. 

Issues  of  law  to  be  tried  at  circuit 

or  special  term,  868. 
number  of  counsel   to  examine 
witnesses  and  sum  up  at,  limit- 
ed, 706. 
what  steps  may  be  taken  at,  21  c. 
costs  of,  496  e, 
appeals  from,  550. 
irregularities  at,  how  corrected, 

88:3  j. 
eourtSj  statutes  as  to,  repealed,  20. 
times  and  places,  &c.,  of  hold- 
ing, 26,  20. 
jurisdiction  of,  21  c, 
extraordinary  terms  of,  25. 
may  be  adjourned  by  entry  on 
the  minutes,  26. 


dreaH— continued. 

jury  may  be  drawn  for  an  ad- 
journed circuit,  26. 
notice  of  trial  may  be  given  for 

adjourned,  26. 
inabili^  of  judjge  to  hold,  37. 
rooms  K>r  holding,  28. 
on  jury  terms  in  superior  court, 
757. 
City  aatlioritles,  costs   in  smtg  by, 
479  h.     See  Mayor  of  Nme 
Tori. 
City  oonrt  of  BrooUyn,  power  of  su- 
preme court  on  appeal  from, 
549  5. 
appeal  from,  549  a. 
City  Judge  of  Brooklyn,  transfer  of 
causes  from,  21  d. 
of  New  York,  no  jurisdiction 
under  nonimprisonment  act, 
280  a. 
Civflaetion,  11.    See  Actum. 
Civil  death,  effect  of,  110  A. 
Clalniy  against  deceased  persona,  costs 
of  proceedings  on,  510, 613  e. 
pcTdonal,  notice  of  having  none, 

129. 
See  Amount,  BUI  of  PartMan, 
Demand, 
Claim  and  deliver;^  of  personal  prop- 
erty, provisions  of  code  as  to, 
a  substitute  for  the  action  of 
replevin,  306  a, 
between  husband  and  wife,  100  h. 
discontinuance  of  action  for,  vhen 

and  on  what  terms,  306  c 
an  action  for  an  injury  by  force 
to  personal  property,  and  an 
action  to  recover  possession  of 
personal  property,  are  substan- 
tially different  actions,  806  d. 
delivery    of  personal    property, 
when  it  may  be  claimed,  805, 
806. 
requisites  of  affidavit  to  obtun 

delivery,  807. 
requisition  to  sheriff  to  take  and 

deliver  the  property,  808. 
security  by  plaintiff  for  retam  of 

the  property,  808. 
undertaWng  cannot  be  dispenssd 

with,  808  a, 
defendant  to  be  served  with  copy 

of  affidavit,  &c,  308. 
undertaking  to  be  delivered  to 

parties,  645. 
what  property  may  be  taken,  809 «. 
defendant  may  except  to  plain- 
tiff's sureties,  809. 
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When  defendant  deemed  to  haye 
waived  exception  to  plaintifiTs 
sureties,  809. 

plaintiff *8  sureties,  when  and  how 
tojii8tiiy,800. 

when  sheriff  reaponsible  for  suffi- 
ciency of  plaintiff's  suretiea,  309. 

when  defendant  cannot  reclaim 
the  property  taken,  309. 

when  defendant  entitled  to  a  re- 
delivery of  the  property  taken, 
809. 

defendant  to  give  imdertaking 
with  sureties,  310. 

when  property  taken  is  to  be  de- 
livered to  plaintiff,  810. 

defendant's  sureties,  when  and 
how  to  justify,  310. 

when  sheriff  responsible  for  de- 
fendant's sureties,  810. 

qualification  and  justification  of 
sureties,  same  as  on  arrest,  311. 

property,  how  taken  when  con- 
cealed in  any  building  or  in- 
closure,  811. 

duty  of  dieriff  as  to  keeping  and 
delivering  property  taken,  811. 

claim  of  property  by  third  party, 
811. 

notice  and  affidavit,  and  proceed- 
ings thereon  to  be  filed,  812. 

in  courts  of  justices  of  the  peace, 
89. 

arrest  in  actions  of,  287  h, 

Btav  of  proceedings  on  judgment 
n>r  plaintiff,  548  j. 

verdict  on,  885. 
Claim  to  real  property^  allowance  in 
addition  to  costs  m  proceedings 
to  detCTmine,  499. 

when  it  arises^  488  a. 

within  what  tmie  to  be  made,  75. 

See    Adverse    Claim,   C(n{flictinff 
Olaimy  Ejectment. 
Clergy,  confessions  to,  not  to  be  re- 
vealed, 618  g. 
Clerk,  the  word  defined,  678. 

tne  words  party  or  attorney  do 
not  include,  640  j. 

to  adjust  costs  in  court  of  appeals, 
589/. 

duty  of^  on  receipt  of  note  of  issue, 
869. 

to  keep  a  judgment-book,!428. 

other  books,  697. 

to  insert  costs  in  entry  of  judg- 
ment, 503. 

to  make  up  judgment-roll,  429. 


Clerk — amtiwaed, 

to  compute  interest  on  verdict  or 

report  of  referee,  502. 
to  enter  jud^ent  in  conformity 

with  verdict,  389. 
to  transmit  papers  to  appellate 

court  5^. 
may  refuse  to  receive  his  fee, for 

entering  judgment,  507/. 
service  on,  for  the  party,  642. 
provisions  as  to  service  by  mail 

do  not  apply  to  service  on,  640  j. 
to  enter  name  of  connsel  taking 

order,  &c.,  by  default,  722. 
his  duty  on  en^  of  judgment  by 

confession,  597. 
party  not  to  suffer  for  errors  or 

omission  of,  262  e, 
of  £[ings  county,  to  record  Uepenr 

dene,  697. 
feee  of,  507. 
Clond  on  Utle,  complaint  in  action  to 

remove,  174  g. 
Code*    See  Act. 

Codefendant,  when  he  may  be  exam- 
ined as  a  witness,  612. 
answer  of  one,  not  binding  on 

the  other,  260  e.    See  Befendomt. 
Collateral  seenrity,  action  on  instru- 
ment held  as,  90  n. 
Collector  of  castoms,  records  in  office 

of,  how  proved,  647  6. 
Commencing  action,  manner  of,  158. 
when  deemed  commenced,  83, 180, 

280  b. 
time  for,  75.  See  Limitation  of  ac- 

tions^    Time  for     commencing 

actiofii. 
Commission  of  lunacy,  superior  court 

will  not  issue,  34  J>. 
fees  on  executing,  742. 
Commission,  examination  of  witnesses 

and  parties  on,  612. 
in  what  cases,  618/  614  e,d,  h. 
who  may  issue,  614  g, 
in  marine  court,  N.  Y.,  614  A. 
in  district  court,  N.  Y.,  614  A. 
injustices'  courts,  614  A. 
on  assessment  of  damages,  859  e, 
within  the  State  ,631/ 
in  discretion  of  court,  614  e, 
to  take  oral  testimony,  614/ 
on  motion,  681/ 
adverse  party,  608. 
motion  for,  when  and  how  made, 

614  i. 
who  may  issue,  614  g. 
stay  of  proceedings  on,  615  g, 
delay  in  procuring  return,  615  k. 
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Commission — continued. 
commiasionerSf  616  c, 
interrogatories  and  directions  for 

return  of,  616  d. 
form  of,  617  a. 

execution  and  return  of,  617  Aw 
filing,  620  a. 
reading  on  trial,  620  h. 
waiver  of^  616  a. 
second,  when  may  issue,  621  e. 
in  supplementary  proceedings  not 

allowed,  467  h, 
amending  conmtussioners'  return, 

622  5. 
costs  of,  622  e, 
examination  of  witnesses  at  the 

trial  after,  621  d. 
Commission  merchant  not  liable  to 

arrest,  287  & 
Commissioners  of  highways,  actions 

by,  108/. 
complaint  against,  174  A. 
api>eals  from  determination  of  to 

county  court,  10  e, 
of  excise,  action  by  99  &. 
Committee  of  lunatic   and   habitual 

dntnhardy      action     by     and 

against,  08  h. 
not  to  be  sued  except  by  leave  of 

the  court,  164  b. 
Common  carriers,  form  of  summons  in 

action  against,  127  i. 
parties  to  action  by  and  against, 

97  «. 
complaint  in  action  against,  171  i, 
judgment  on  failure  to  answer  in 

action  against,   how    entered, 

868/ 
parties  to  actions  by  and  against, 

90  c, ». 
assignment    of    claim     against, 

92  c. 
answer  in  action  against,  222  e. 
Common  informer.    8^  Ti^ormer. 
Common  law,  a  rule  of  construction  of 

not  to  apply  to  code,  678. 
of  other  States  and  countries,  how 

proved,  647  a. 
Common  pleas,  for  (he  city  and  county 

of  New   York^  junsdiction  of, 

83,  84  6. 
power  of,  to  order  production  of 

documents,  85  h. 
removal  of  causes  from,  to  su- 
preme court,  88. 
removal  of  action  from  district 

court  into,  662  a. 
may  review  judgments  of  marine 

and  justices'  courts,  86. 


Common  pleas-H»mt>fiv«i. 
terms  of;  86,  87. 
general  tenns  of,  by  whom  held, 

86. 
special  terms,  by  whom  held,  86. 
judgment  on  appeal,  where  given, 
86. 

at   general    tenn,    how   pro- 
nounced, 86. 
rehearing  of  appeal,  86. 
judges  of;  to  receive  no  fees,  36, 

766. 
has  jurisdiction  of  judgments  on 

recognizances,  85  d. 
voluntary  appearance  gives  juris- 
diction, S^  b, 
when  justice's  judgment  to  be 

deemed  a  judgment  of;  69. 
may  appoint  a  crier,  86. 

require  certain  bonds  to  be  filed, 
696  0. 
appeal  from  special   to  general 

term  of,  550. 
appeal  from  district  and  msrine 

court,  New  York,  to,  561  a, 

662. 
ap^al  from  judgment  of,  in  ac- 
tions commenced  in  justice's  or 

marine  court,  16. 
Company,  ofllcers,  and  directors  o( 

may  be  arrested,  281. 
Compensation  to   attorneys,    479  g, 
695/ 

to  judges,  764. 

See  Feee. 
Complaint,  is  the  first  pleading  on  tiie 

part  of  the  plaintiff,  148. 
defect  in,  supplied  by  allegations 

in  answer,  200  A. 
cured  by  verdict,  201  a. 
defect  in  waived,  210. 
discovery  to  enable  plaintiff  to 

prei)are,  608  d,  700. 
requieitee  of  ordinarily,  148. 
title  of  the  cause^  as  to  the  name  of 

the  court,  149  a. 
as  to  the  name  of  the  comity  in 

which  the  plaintiff  desires  the 

trial  to  be  had,  149  b. 
as  to  the  names*of  the  parties,  149  e. 
as  to  stating  the   character  in 
which  the  plaintiff  sues,  150  b. 
suing  as  assignee,  151  a. 
suing  as  executor  or  administra- 
tor, 151  b. 
suing  by  guardian,  162  d. 
suing  as  a  public  ofilcer,  158  cl 
suing  as  officer  of    joint^tock 

company,  1580. 
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Complaint — continued, 

suing  as  bank  president,  158  d, 

suing  as  loan  commissioQer, 
158  ^ 

suing  as  trustee  or  agent,  ;158  e, 

suing  as  receiver,  153/. 

as  to  the  character  in  which  the 
defendant  is  sought  to  be 
charged,  154  cu 

permission  to  sue,  when  to  be  al- 
leged, 154  h, 

must  agree  with  summons  as  to 
the  nature  of  the  cause  of  ac- 
tion, 155  a. 

must  agree  with  the  summons  as 
to  the  description  of  the  par- 
lies, 154  d, 

must  agree  with  the  summons  as 
to  the  amount  claimed,  156  a. 

date  to,  156  ^ 

what  are  &cts,  156  e. 

questions  of  fact,  156  d. 
mixed  of  law  and  fiict,  1 57  «. 
of  law,  1571;. 

conclusions  of  law,  157  e. 

a  statement  of  the  partial  evi- 
dence of  a  ftct  is  not  an  aver- 
ment of  the  fact,  158^. 

duty^  allegation  of,  159  a. 

dulf^,  effect  of  the  i^egation,  1596. 

what  are  the  facts  to  be  stated,  159c. 

what  is  necessarily  implied  need 
not  be  alleged,  160  a. 

it  is  not  necesrary  to  anticipate 
and  avoid  a  defuse,  160  h, 

matters  of  which  the  court  takes 
judicial  notice  need  not  be  al- 
leged, 161  d, 

evidence  of  facts  not  to  be  stated, 
1610. 

should  the  fiicts  be  stated  accord- 
ing to  their  legal  ^eet  1 162  a, 

allegations  to  be  positively  made, 
162  (?. 

pleading  a  written  instrument, 
162  d,  252. 

holder  and  owner,  168/. 

plaintiff  must  show  titie,  164  a. 

acts  valid  at  common  law,  but  reg- 
ulated as  to  the  mode  of  per- 
formance by  statute,  164  e, 

matter  in  aggravation,  165  a. 

special  damage  165  h, 

facts  necessary  in  the  following 
actions: 

account  stated,  165/. 
adverse  claim,  to   real    prop- 
erty, 166a. 

assault  and  battery,  166  b. 


Comphdnt—eontinued, 

award,  166  e, 

banking  associations,  166  d. 

bail,  167  h. 

bonds,  167  e, 

on  attachment,  167  d, 

of  a  railroad,  168  a. 

of  executor,  168  6. 

in  replevin,  168  e, 

of  constable,  168  d, 

lost  bond,  168  e. 
bills  of  exchange,  168/. 
indorsee     against   acceptor   and 

maker,  168  g,  « 

checks,  168  A. 
promissory  notes,  169  a. 
promissory  notes  signed  in  firm 

name,  169  h. 
promissory  notes  against  maker, 

169  e. 
prommiasory  notes  against  indors- 

er  or  indorsee  and  maker,  170  e, 

{premium  note,  171/. 
ost  notSj  destroyed  note,  171  g. 

dishononng  note,  171  h. 

carriers — for  nondelivery  or  loss 
of  g[oods,  171  i. 
for  ii\jury  to  passenger,  172  e. 
for  renising  to  carry  goods,  172  d, 

against  constable  for  not  return- 
ing execution,  172  e. 

for  surplus  money,  172/ 

for  refosing  to  deliver  goods  taken 
on  an  attachment  172  g. 

by  or  against  corporations,  172  A. 

covenant,  174  h, 

cloud  on  title,  174  g, 

comm'rs  of  highways,  174  h, 

compromise^  174  a. 

creditors'  bill  175  a, 

executors',  176  e, 

false  representation  to  induce  cred- 
it, 177  6. 

false    representations   to   induce 
purchase,  177  e. 

false  imprisonment,  176/ 

fiilse  warranty,  177/ 

foreclosure  of  mortgage,  178  e. 

of  mechanics'  lien,  178rd 

foreign  laws  how  pled,  178  e, 

heirs,  181  h. 

fraud,  179  a, 

^ods  sold,  179  d, 

mjury  causing  death,  181  c 
by  defendant's  negligence,  182«. 
by  nonrepair  of  premises,  182/ 
by  leaving  hatchways  open,  182 

by  one  animal  to  another,  182  h. 
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Complaint — er.ntinued, 

insurance  policy,  188  a. 

judgment,  183  d. 

libel  and  slander,  188  «. 

slander  of  title,  186  h, 

malicious  prosecution,  186  e, 

promise  to  marry,  187  a, 

married  woman,  187  a 

money  had  and  received,  189/. 

money  lent,  191  a. 

money  paid,  191  h, 

money  lost  by  gaming,  191  d: 

by  or  against  partners,  191  d. 

limited  partuerships,  192  a. 
against  mayor,  &c.,    of  N.    Y., 

192  h. 
for  partition  of  personal  property, 

192  c. 
for  a  cause  of  action  given  by 

statute  penalties,  192  ^ 
to     recover    personal    property, 

198  d. 
public  officer,  194  a. 
on  a  recognizance,  194  0. 
on  railroad  act,  194  5. 
for  rent,  195  e. 
by    Seneca   nation   of    Indians, 

195(2. 
to   set   aside    fraudulent   deed, 

194  e. 
to  set  aside  a  judgment,  194/ 
against  shareholders,  194  ^. 
specific  performance,  195  a. 
against  stockholders,  195  d, 
sheriff,  194  h, 
stakeholder,  195  h. 
stockbroker,  195  e. 
on  undertaking,  195/ 
work  and  service,  196  h. 
when  to  allege  knowledge  in  de- 
fendant, 197  e. 
consideration,  how  alleged,  198  a, 

168  a. 
negligence,  how  alleged,  198  6. 
request  or  demand,  when  to  be 

alleged,  198  c. 
performance,  199  a,  251. 
profert  and  oyer,  200/ 
reasonable  time,  200  g, 
defects  in  cured  by  answer,  200  h. 

by  verdict,  201  a. 
for  a  single  cause  of  action  only 

one  statement  allowed,  201  6. 
demand  of  relief^  201  d, 
defect  in,  waived  by  obtaining 

time  to  answer,  204  «. 
sufficiency  of^  may  be  considered 

on  demurrer  to  answer,  286  e, 
time  to  answer,  128  ^,  202. 


Complaint — etmtinued. 

copy  of^  need  not  be  serred  with 

summons,  127. 
demand  of  copy  of,  128. 
only  one  copy  need  be  served  on 

the  same  attorney,  128. 
when  copy  to  be  served  after  de- 
mand, 128. 
when  to  be  served  after  order  for 

discovery  of  books,  &c^  701. 
order  for  further  time  to  serre 
copy    o^    may    be  obtained, 
128/ 
when  such  order  cannot  be  made 

€xpa/rU^  128/ 
after  notice  of  no  personal  claim 
copy  need  not  be  served,  un- 
less demanded,  127. 
after  amendment,  209. 
JiUng  of,  before    publication  of 
summons,  185,  189  «,/ 
in  all  cases,  642. 
dUmUsal  ^,  for  not  serving  snm- 
mons  on  all  defend^ts,  419, 
422^. 
for  not  filing  security  for  costs, 

486  A,  728  e. 
for  not  proceeding,  419, 438 «, 

704. 
after  notice  of  trial   without 
putting  cause  on  calendar  is 
irregular,  872  & 
by  referees,  410^. 
is  equivalent  to  a  nonsuit,  881a. 
is  a  judgment,  424  h, 
publication  of  not  required  when 
service  by  publication,  139  c 
amendment  of  of  course,  265. 
after  demurrer,  268  a. 
ly  order ^  268. 
answer  after,  209. 
tupplem/ental^    when     allowed, 
275  c. 
verification  of,  289. 
injustiee^B  eourt$,  59, 59  a. 
See  Pleading, 
Complete,  when  service  by  publication 

complete,  141. 
Complete  determination,  bringing  in 

parties  to  effect,  114. 
Compound  interest,  verdict  for,  887  h. 
Compromise,  offer  of,  597. 
complaint  on  a,  174  i. 
See  Offer. 
Computation  of  time,  72  6,  687. 

See  Time^  Legal  notieee. 
Concealed     debtors.  Jurisdiction  of 
county  court  as  to,  80. 
attachment  against,  85  &. 
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Concealed     defendant,     attachment 
against  the  property  of,  820. 
service  of  process  on,  by  publica- 
tion, 185.     See  Atta/Oiment, 
Coneillation,  transfer  of  cases  from, 

courts  of,  21  h, 
Cendnsions  of  lato,  157  s. 
Condition  in  order,  vacating  order  of 
arrest,  804  h. 
on  reversing  judgments,  681/. 
Cmditional  danmges,  888  d. 

See  Damages. 
Conditional  examination,  of  parties 
and  witnesses,  608. 
in  what  cases,  622  e. 
at  what  stage  of  the  action  to  be 

applied  for,  622/. 
time  for,  622  g. 
attendance  at,  how   compelled, 

622  A. 
order  to  show  cause  why  it  should 

not  be  had,  622  i. 
proceedings  on,  623  d, 
punishment  of  witness  for  failing 

to  attend,  623  h. 
deposition  taken  on,  may  be  read 

in  evidence,  624  a, 
deposition  on,  how  excluded,  625  b, 
effect  of  death  of  party  to  action 

after,  625/ 
reading  or  producing  documents 
proved  on,  at  the  trial,  625  i. 
Conditional  order,  what  is,  728  d. 

time  for  compliance  with,  722, 728. 
Condition  preeeaenty  performance  of, 

how  pleaded,  251,  252  a. 
Condonation,  evidence  of,  745. 
Confessing  and   avoiding,  in  plead- 
ing, 216  d. 
Confession  in  pleading,  216  i,  287  a, 
280,  240  e, 
to  clergy,  618  g. 

of  pu^/ment  toUhont  o^um,  judg- 
ment may  be  confessed  for  debt 
due  or  contingent  liability,  591. 
statement   in  writing  and  form 

thereof,  592. 
it€UemenUforj  held  sufficient,  592  h 
insufficient,  594  i. 
^    good  in  part,  and  l>ad  in  part,  595  A. 
sufficient  as  to  debtor^  insufficient 

as  to  creditor,  595  t. 
amendment  of,  595  j, 
verification  of,  595  %. 
signature  to,  696  a. 
authority  to  enter  judgment,  594  h. 
time  to  enter  judgment  on,  728, 

596  ft. 
construction  of^  596  c. 


Confession  in  pleading — oonUnued. 

at  whose  instance  set  aside,  506  d, 

what  confessions  are  not  within 
this  provision,  591  a, 

for  future  advances,  591  ft. 

by  joint  debtors,  591  c, 

by  public  officer,  592  a, 

by  person  of  unsound  mind,  592  a. 

by  married  woman,  592  ft. 

by  trustee,  692  e. 

by  partners,  692  d, 

not  a  disposing  of  property,  692/. 

to  be  ffied  and  judgment  entered 
thereon,  with  $5  costs,  593. 

judgment  roll,  how    constituted, 
697. 

execution  on  such  judgment,  697. 

execution  for  installment  of  such 
judgment,  597. 

in  justices'  courts,  89,  48  d. 

judffmentj  when  perfected,  597  a. 

setting  aside  jud^ent  for  irregu- 
hirity,  592  g, 

compelling  debtor  to  give  a  new 
confession,  596  i. 
Conflicting  claims  to  real  property^  ac- 
tions to  determine,  664. 

place  of  trial  of,  117. 

allowance  in  addition  to  costs  in 
proceedings  to  determine,  499. 

may  be  by  notice  under  the  stat- 
ute, 664  / 

See  Adverse  daims, 

to  personal  property,  when  inter- 
pleader allowed  on,  114,  115  ft. 
Consent,  examination  of  witness  on 
interrogatories  by,  625  h. 

judgment  in  action  for  divorce, 
cannot  be  taken  by,  750. 

to  refer,  402  a. 

See  Agreement. 
Consideration,  when  and  how  alleged, 

198  a,  168  a. 
Consolidating  actions,  258  h. 
Constable,  actions  against,  within  two 
years^  81. 

complamt  against,  172  e. 

bond,  action  on,  168  d. 
Construction  of  willy  dbc,^  allowance  in 
action  tor,  608. 

of  pleadings,  61/  248. 

of  code,  678. 

of  order  of  reference,  408  c. 

of  statute,  appeal,  16. 
Constmetlve  notice,  when  notice  of 

Zu/>tf7u20/wis,  129. 
ConsuL  when  he  must  plead  his  privi- 
lege, 210  d, 

action  against,  14  a. 
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Contempt,  proviaiaoB  of  reyised  stat- 
utes as  to,  not  repealed,  681. 
proyisions  of  code  do  not  apply 

to  service  to  bring  into,  648. 
review  of  proceedings  for  in  court 

of  appeals,  582/. 
in  disoDeyingorderin  supplement- 
ary proceedings  generally,  477  a. 
for  not  attending  as  a  witness,  610. 
proyisions  as  to  arrest  and  bail, 
do  not  apply  to  proceedings 
for,  278. 
party  in,  may  move  to  yacate  in- 
junction, 828  d, 
referee  can  punish  for,  410  ^,408. 
Judge  at  chambers  may  punish 

for,  28. 
in  justice's  court,  67  /. 
attachment  for,  not  an  action,  10  & 
Contested  motions,  where  to  be  heard, 

718. 
Contingent   damageS)    888   d.     See 

Damages, 
Continuance  of  action  by  assignee  or 
representative,  &c,  109. 
order  for,  118  & 
of  trial,  888  g. 
Contract,  actions  on,  within  what  time 
to  be  commenced,  80. 
evidence  of  new,  or  continuing, 

must  be  in  writing,  87. 
judgment  is,  223  «. 
and  tort,  distinction  between,  still 
exists,  144  h. 
See  Performance, 
Contradicting  party  called  as  a  wit- 
ness, 610  g. 
Controversy,  court  may  determine,  1 14. 

eubmitttng  mthout  actionj  687. 
Convenience   of  teitnese^   change   of 

place  of  trial  for,  121  a. 
Conversion  of  property,  sssignment 
of  right  of  action  for,  92  i, 
of  property  in  foreign  country, 
arrest  for,  285/. 
Conveyance,  appeal  from  judgment 

to  execute,  544. 
Convict,  cannot  assign  a  thing  in  ac- 
tion, 91  /. 
service  on,  182  e. 
Convict  labor,  contract  for,  not  assign- 
able, 98  j. 
Coplaintiff,  examination  of,  as  a  wit- 
ness, 612. 
Copy  of  paper  or  pleading  may  be  sub- 
stituted for  a  lost  original,  645. 
served,  may  be  treated  by  the  par- 
ty on  whom  served  as  a  true 
copy,  682  e. 


Copy — eofUinued. 

when  court  may  give  leave  for 
copy  to  be  taken  of  documeDtB 
in  possession  of  opposite  party, 
601. 

clerk's  fee  for,  507. 

ofpleadingi,  dte.,  to  hefundAedto 
court,  884 

on  jury  trial,  884. 

on  enumerated  motions,  714. 

on  argument  on  special  verdict, 
714. 

on  appeal  to  general  tenn,  715. 

from  surrogate,  715. 

when  not  required  in  mortgage 
and  partition  cases,  714. 

on  case  agreed  on,  715. 

on  account,  242  d. 
Coroner,  when  to  act  in  place  of 
sheriff,  648. 

provisions  relating  to  aherifbto 
apply  to,  648. 

when  execution  to  issue  to,  448. 

action  against,  within  three  years. 
81. 
Corporation,    individual    suiniF,  or 
being  sued  as,  149  «,  274  a. 

dissolution  of  does  not  abate  the 
action,  110  ^. ' 

prendent  of  not  reauired  to  pro- 
duce booka,  609  o. 

may  examine  adverse  party  as  a 
witness,  614  a. 

complaint  in  action  by  or  against, 
172  A. 

complaint  by  or  against  stock- 
holders 0^  195  d. 

service  of  process  on,  provirions 
of  the  code  applied  to  justices^ 
courts,  59. 

service  of  smnmons  on,  181, 182  a. 

who  is  a  managing  agent  o^  182  a, 
174  a. 

cannot  set  up  defense  of  usoiy, 
222  ^ 

may  sue  for  libel,  185  e. 

injunction  to  suspend  business  ofj 
15  6,  826,  775. 

superior  court,  New  York  com- 
mon pleas,  mayors'  courts  of 
cities,  and  recorders'  courts  of 
cities,  have  jurisdiction  o^  88. 

provisions  of  revised  statutes  as 
to,  not  affected  by  code,  681  a, 
144  a. 

time  of  limitation  on  biUs^  Ac,  o( 
86. 

actions  against,  in  th^  name  of 
the  attorney  general,  651. 
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interest  in,  may  be  attached,  840. 

judgment  of  forfeiture  against, 
656. 

parties  to  actions  by  creditors  o^ 
108/. 

parties  to  action  to  charge  stock- 
holders of;  105  h, 

verification  of  pleadings  by,  239, 
241  & 

proceedings  supplementary  to  ex- 
ecution cannot  be  instituted 
against,  462  a, 

sequestration  of  property  of,  462  5. 

books  of,  how  proved,  609  &,  c. 

may  be  examined  as  to  property 
of  a  judjpment  debtor,  470  a. 

how  examined  as  to  property  of 
a  jud^ent  debtor,  470  a. 

proceedmgs  to  dissolve,  superior 
court  has  no  jurisdiction  of,  84  & 

action  to  anni^  651. 

injunction  against,  15  5. 

receiver  of,  656,  852/. 

actions  against,  when  to  have  a 
preference  on  calendar,  878  a. 

See  Attachment^  Foreign  eorpora- 
turns,  Jotnt-etock  eompanieBy  Mu- 
nicipal wrporation^  Q^o  tear- 
rantOy  Bmgume  corporations^ 
Scire  facias. 
Costs,  all  statutes,  rules,  &c.,  as  to 
costs  or  fees  of  attorneys,  so- 
licitors, or  counsel,  repealed, 
478, 479  a. 

amount  of,  to  be  regulated  by 
agreement  between  me  parties, 
478. 

certain  allowances  to  prevailing 
party,  called  costs,  479. 

in  special  proceedings,  480  c 

agamst  municipal  corporations, 
15  a,  479  h. 

in  certain  actions  where  damages 
claimed  do  not  exceed  $500, 
479  i. 

in  actions  against  the  mayor  of 
New  York,  15,  479, 1, 

in  action  against  school  district 
officers,  479  c 

in  street  opening  cases,  480  a. 

in  surrogates'  courts,  479  dl. 

in  federal  courts,  479  e. 

as  between  attorney  and  client, 
479/ 

on  substitution  of  attorney,  479  A. 

staying  proceedings  till  costs  of 
previous    action  paid,   482  &, 
672/ 


Costs — continued, 

in  action  by  married  woman,  482  j. 
of  closing  up  insolvent  and  dis- 
solved   insurance    companies, 

488  a. 
the  liability  of  guardian  ad  litem 

for,  509. 
the  powers  of  referees  as  to,  412  c. 
mahcious  trespass,  483  c 
in  action  for  trespass  on  lands, 

489^. 
where  favors    granted    on  pay- 
ment of,  498/ 
new  trial,  on  payment  o^  499  e, 
where  verdict  part  for  plaintiff 

and  part  for  defendant,  480  h, 
on  proceedings  on  forfeited  recog- 
nizances, 480  d. 
on  proceedings  for  forcible  entry, 

488  c, 
agreement  with  attorney  as  to, 

479^. 
double  allowed,  482/  i. 
tretle,  allowed^  482  h, 
where  action  dismissed  for  want  of 

jurisdiction,  488  &,  491  h, 
security  for,  488  d. 
See  Security  for  costs, 
to  plaintiff  of  course,  487. 
in  several  actions  on  one  instru- 

mentj  488, 491  d, 
in    actions    in    which    justices' 

courts  have   not  jurisdiction, 

487, 490. 
where  recovery  is  less  than  |50, 

487,  490. 
to  defendant,  491. 
to  either  party  in  discretion  of  the 

court,  492. 
amount  of^  494. 
allowance   in   addition  to,  499, 

500. 
See  Allowance, 

how  inserted  in  judgment,  508. 
disbursements,  how  stated,  508. 
ac^justment  o^  508. 
See,  AdjuUment, 
in  action  in  name  of  the  people, 

515,  516. 
against  an  infant  plaintiff,  508. 
on  a  settlement,  517,  517/ 
where  the  defense  is  infancy,  491  g, 

521/ 
where  defendants  sever  in  their 

defense,  492  h, 
on  a  discontinuance,  517,  518. 
See  Discontinuance, 
against  an  assignee  of  a  cause  of 

action,  516. 
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atter  diflcontinuance  m  juatioe's 
court  by  reason  of  answer  of 
title,  66,  489  e. 

in  an  action  by  or  against  an  ex- 
ecutor, an  administrator,  or  a 
trostee  of  an  express  trosL  or 
a  person  expressly  authorized 
by  statute  to  sue,  610,  611  «. 

in  proceedings  agamst  joint  debt- 
ors, heirs,  deyisees,  &c.  (§§ 
37^-881),  495. 

on  claim  against  a  deceased  per- 
son, referred  pursuant  to  the 
statute,  609,  618  e. 

in  action  to  recover  dower,  496. 

on  sale  of  real  property  of  infant, 
727. 

on  confession  of  Judgment  with- 
out action,  697. 

on  submitting  controvensy  with- 
out action,  688. 

on  review  of  a  decision  of  an  in- 
ferior court  in  a  special  pro- 
ceeding, 616. 

in  partition,  600,  6680. 

in  foreclosure,  600. 

set-off  of;  468  m,  421  t,  688. 

after  offer  of  defendant  to  com- 
promise, or  to  liquidate  dam- 
ages, 688,  686  d. 

after  notice  of  no  pensonal  daim. 
129. 

on  appeal,  491  0,  492. 
from  surrogate,  616. 
in  a  specif  proceeding,  666  a. 

against  assignee,  96/,  616. 

attorney,  when  liable  for,  488, 
487  a. 

Sarty  in  interest  liable  for,  616. 
en  of  attorney  for,  469  h,  480  e, 

668/. 
on  postponement  of  trial,  608. 
on  motion,  608. 
of  inspection,  606/. 
of  previous  appeal  must  be  paid 

before  second  appeal,  624  d, 
in    supplementary    proceedings, 

476. 
in  justice's  court,  66  i. 
on  motion  for  new  trial,  898  0. 
on  appeal  from  order  granting  or 

refusing  a  new  trial,  894  d, 
against    corporation,    how    col- 
lected, 666. 
See  Interlocutory  coatt^  Di9burt&' 

menu, 
Coansely  when  liable  to  arrest,  287  J>. 

cannot  be  bail,  298  c. 


Coouel — WKtinued^ 

to  indoTBe  papers  on  takii^  a  ds- 

fkult,  723. 
agreements  as  to  compeoflatbn, 

479  g,  ^Wif. 
right  to  address  jury,  877  «. 
omy  one  on  each  side  to  be  betrd 

in  court  of  appeals,  687. 
in  court  of  appeals  lixnited  to  two 

hours,  689. 
admission  and  examination  0^  69S. 
number  of,  on  trial  of  issues  of 

fact,  706. 

on  hearing  at  general  or  special 
term,  722. 
advice  ofj   how  sworn  to,  708, 

874  li 
to  stand  to  exanune  witnesses,  701 
witnesses  not  entitled  to,  467  g. 
Bee  Attorney. 
Connsel  fee*    8ee  Alimony^  745  h 
Court  of  appeals,  act  relating  to,  76& 
Coiinter-diiiiii,  aefendant  may  set  19 

in  answer,  228. 
what  may  be  set  up  as,  148  d^V%. 
when  allowed,  228  e. 
extent  of,  224  h. 
is  broader  than  set-off,  224 1. 
when  disallowed  may  be  the  sub- 
ject of  a  new  action,  224  &  ^ 
election  between,  and  cross-action, 

226  5. 

must  exist  in  &vor  of  defendant 
against  the  plaintiff,  226  h, 

must  be  in  fiivor  of  a  defendant 
and  against  a  plaintiff  between 
which  plaintiff  and  ddendant 
a  several  judgment  may  be 
had,  226  e. 

must  exist  in  favor  of  defendant 
at   commencement   of  action, 

227  a. 

by  stockholders  in  building  so- 
ciety, 228  c 
in  an  action  on  contract,  227  ft. 
in  an  action  of  tort,  223  & 
in  action  by  assignee,  228  a. 
for  dower,  678  e. 
between    landlord    and   tenant, 

228  <2. 

in  foreclosure,  229  ft. 

in  action  on  premium  note,  229  i. 

between    principal    and    agent, 

224  a. 
between  trustee,  224  a. 
vender  and  purchaser,  229  h. 
sufficiency  of  answer  setting  np 

a   counter-claim,   how   dete^ 

mined,  226  d. 
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answer  setting  up  matter  as  a 
coonteivclaim  should  state  ex- 
pressly it  is  intended  as  a 
counter-claim,  235  d. 

when  the  statute  of  limitations  is  a 
bar  to,  227  e. 

judgment  on,  227  d, 

judgment  for  excess  over,  855. 

amendment  by  adding,  269  e. 

seyeral  ma^  be  set  up,  226  a. 

defendant  is  not  obbged  to  set  it 
up,  225  h, 

counter-claim  in  the  reply,  286  a. 

reply  or  demurrer  to,  285. 

in  reply,  286  a. 

allowance  oil  on  the  triaL  875  h, 
877  A.  -~»  » 

discontinuance  after,  520  «. 

recoveiy  on  injustices*  courts,  57. 

cannot  be  struck  out  as  sham, 
232  a. 
Countermand   of  notice  of  motion, 

684  a. 
County,  form  of  summons  in  action 
against,  125^. 

parties  to  action  by  or  against, 
07  J. 

See  Placs  of  trial. 
County  conrts,  existing  provisions  of 
law  as  to^  repealed,  28. 

pending  smts  not  affected  by  re- 
]^al  of  existing  law,  28. 

jurisdiction  of,  29, 80  a,  and  Laws 
of  1870. 

power  as  to  jail  liberties,  80. 

exclusive  power  to  review  jus- 
tice's judgment  on  an  appeal 
29-562. 

when  open,  81. 

terms  of,  81. 

jurors  in,  82. 

costs  in,  29,  Laws  1870. 

supreme  court  rules  apply  to,  678. 

new  trial  in,  of  cases  arising  in 
justice's  court,  562,  568  a. 
costs  on,  586  d. 

of  Kings  and  Erie  counties,  excep- 
tion as  to,  80. 

suits  pending  in  mayors'  and  re- 
corders' courts  may  be  trans- 
ferred to,  88. 

suits  in,  maybe  transferred  to  su- 
preme court,  in  case  judge  in- 
terested, &c.,  80. 

have  jurisdiction  of  appeals  in 
summary  proceedings  to  re- 
cover possession  of  knd,  81  a. 


Coonty  courts — continued. 

appellate  jurisdiction  of  judgment 
under    mechanics'    lien    law, 
81a. 
power  of  on  appeal,  81  d. 
t^apeal  fromj  to  supreme  court, 
81/.  548. 
County  Juage,  has  power  of  a  judge 
at  chambers,  685. 
power  of,  628,  629  5, 685, 686. 
fees  of^  29  a. 

orders  of,  how  reviewed,  685. 
may  enlarge  time  for  taking  pro- 
ceedings in  the  action,  686. 
appeal  from,  548,  549  e. 
Bee,  Special  county  judge. 
County  treasurer)  moneys  to  be  paid 
to,  740. 
accounts  of,  how  to  be  kept,  741. 
to  make  an  annual  report,  y41. 
reference  to  examine  his  accounts. 
741. 
Court,  meaning  of  the  term  the  court, 
729  J. 
and  chamber  business,  distinction 

between,  retained,  27  h, 
name  of  in  complaint,  149  a. 
Mote,  what  is,  on  appeal,  547  e. 
attorneys  and  guardians  in,  to 
be  deemed  such  in  court  of 
appeals,  684. 
verdict  subject  to  opinion  of,  890, 

8941;. 
moneys  brought  into,  740. 
order  for  paymg  moneys  out  of, 

741. 
delay  of,  not  to  prejudice,  262  e, 
triat  hy,  868,  896.     See  Trial  hy 

the  Court, 
of  appeahj  jurisdiction  of,  15. 
additional  jurisdiction  of,  17  a. 
act  relating  to,  768. 
appeals  to,  15. 
appeals  to  from  justices'  courts, 

16, 17  b. 
second  appeal  to,  524  d. 
papers  on,  586  g. 
eitner    party   may   bring   on 

cause  lor  argument,  691. 
cases  where  appeal  lies  to,  582. 
power  of,  17. 
after  remittitur  court  has  no 

jurisdiction,  588  h. 
terms  of,  18. 
additional  terms  of,  18. 
preference  of  causes,  18. 
judgment  of,  how  pronounced, 

18. 
sheriff  to  provide  rooms  for,  19. 
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where  to  be  held,  10. 

how  adjoaraed,  10. 

rehearing  in,  18. 

opinion  of,  18. 

judgment  of  affirmance  in,  18. 

proceedings  after  decision  of, 

580  c. 
rales  of,  688. 
of  oyer  and  termither^  statutes  as 

to,  repealed,  20. 
of  justices  of  the  peace,  88. 
See  PayfMnt  into  eourt. 
Conrts^  enumeration  of^  13. 

or    conciliation,   transfer   from, 

215. 
jurisdiction  of,  generally,  1 8. 
CoTenant  parties  to  action  on,  08  e, 
106  5. 
summons  in  action  for  breach  of, 

127  d. 
answer  in  action  on,  222/. 
complaint  for  breach  of^  174  h. 
Creditor's  bill  is  an  action,  10  a. 

where  a  proper  remedy  before  the 
code,  relief  may  now  be  had  by 
by  action,  175  a. 
defendants  in,  104  e. 
time  of  limitation,  81  /. 
what   complaint,    in  nature   of, 

should  state,  175  a. 
receiver  in,  858  h, 
supplementary  proceedings  sub- 
stituted for,  462  e. 
Criminal  acfion^  defined,  10. 

ca$es^  have  preference  on  calendar, 
720  c,  687. 
review  of,  528  a. 
eonvermtiony*  actiom  /or^    cannot 
be  brought  in  justice's  court, 
42. 
to  be  brought  within  six  years, 

80. 
costs  in,  487. 
is    an  injurv  to   the   person, 

285  <f. 
See  Debtor  cof^nedfor  crime, 
Carrent  aeeoant,  time  of  limitation 
in  actions  to  recover  balance 
82. 
Curtesy,  tenant  by,  interest  of,  how 

calculated,  668  d, 
Cusioins.    See  GoUector  of  Ouitoms. 

DamageHy  double  and  treble,  887  e. 
severance  of,  887  d, 
contingent  or  conditional,  888  d. 
rate  otf  where  recoverable,  426. 
in  libel,  254/,  255  a. 


pleading  in  action  to.  recoTer 
property  distrained  for,  255. 

admission  as  to,  261  c. 
dtfendomVe,  jury  may  asseas,  889. 

defendant  may  offer  to  liquidate, 
601. 

by  reason  of  injunction,  821 

not  to  exceed  amount  claimed, 
886/ 

aneiwunt  of  858  e, 

in  justice's  court,  65  a. 

See  Special  damage^  UrdigvidaUi 
damage. 
Date  of  iesus,  540  h,  714, 417  g. 

of  complaint,  156  b. 
Death  ofpdrty  to  action,  effect  of^  109, 
110,  111,  112, 8576, 651, 662,669. 

efiect  of^  on  time  of  limitation,  65, 

after  report  of  referee,  407  g. 

pending  a  reference,  407  h, 

pending  supplementary  proceed- 
inffs,  112  a, 

pending  an  appeal,  100, 554  0^112  ^ 
825  d,  554  a. 

pending  a  motion,  685  e. 

after  verdict,  100. 

after  arrest  on  execution  agsiost 
the  person,  441  e. 

after  return  filed  in  court  of  ap- 
peals, 525  d, 

of^referee,  407  Aw 

of  attorney,  604  g. 

qf  judgment  debtor,  execution  after, 
485  a. 

enforcing  judgment  after,  80  a, 
proceedings  aft^er,  589. 
creditor,  execution  after,  435  e. 

of  persons  on  whose  life  any  pa^ 
ticular  estate  depends,  proceed- 
ings to  ascertain,  not  affected 
by  code,  680. 

by  wrongful  act,  parties  to  actioa 
for,  07  h. 
summons  in  actions  for,  126  g, 
complaint  in  action  for,  181 «. 
assignment  of  claim  for,  02  e, 
death  of  defendant  in  acton 
for,  111/ 

of  justice,  whose  ludgment  is  ap- 
pealed, effect  o^  5€0,  572. 

or  removal  of  sheriff,  447  g, 

of  client,  authority  of  attonej 
ceases,  604/ 

See  Scire  facias, 

of  plamtiff  in   foredosore,  784 
d,  110. 

in  replevin,  110  e, 

in  ejectment,  110/  669/ 
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of  sole  plaintiff,  110  i. 

of  one  of  several  plaintifb  part- 
ners, 111  d, 

of  sole  defendant,  111  i, 

of  one  of  Beyeral  defendants,  111  ib. 

of  one  of  several  executors,  112  h. 

cti?iZ,effectof;  llOA. 
De  bene  esse.    Bee  Conditional  exam- 

ination, 
]>ebtor  to  judgment  debtor,  may  pay 
amount  of  his  indebtedness  to 
sheriff  in  certain  cases,  468.  ^ 

to  judgment  debtor,  examination 
of  in  supplementary  proceed- 
ings, 468. 

con£ed  for  crime,  code  does  not 
apply  to  attachments  against, 
680. 

See  Ahgent  debton^  Concealed  debt- 
org,  Imprieoned  deUorgj  Bieohent 
debtore,  Joint  debton. 
Deceased  person,  cost  on  reference  of 

claim  against,  609,  518  e. 

judgment  debtor,  proceedings 
against  heirs  and  devisees  of 
588,  589. 

judgment  debtor,  execution  a- 
eainst  property  of,  485  a, 

judgment  creditor,  execution  in 
favor  of,  485  e. 

representative  of,  proceedings  a- 
gainst,  589. 

specific  performance  bv  heirs  of,  29. 
Deeett,  assignment  of  right  of  action 

for,  92  g.    See  Fraud. 
Decision,  new  trial  for  judge  delaying, 
897. 

on  trial  by  the  court  to  be  filed, 
897,  897  d. 

on  trial  by  the  court,  how  re- 
viewed, 898,  898  d, 

on  motion  to  be  within  20  days,628. 

by  referee,  409. 
Deeree,  time  for  commencing  action 
on,  80. 

of  surrogate,  Appeals  from,  regu- 
lated, 715. 

See  Judgment, 
Deed,  assignment  of  right  of  action  to 
set  aside,  92  A. 

See  Fraudulent  deed. 
DefluBlt  of  anewcTj  when  judgment  may 
be  taken  for,  854,  708. 

when  plaintiff  may  be  required 
to  give  security  before  taking 
judgment  for,  704,  859  g, 

in  court  of  appeals,  not  allowed, 
690. 


DefiinHr-  continued. 

order  or  judgment  by^  for  not  ap- 
pearing to  oppose  motion,  688  d. 

counsel  taking,  to  indorse  paper 
containing  proof  of  service,  722. 

in  proceedings  to  obtaiu  manda- 
mus or  prohibitign,  721. 

notice  of  retainer  after,  699  d, 
857  e. 

judjgpnent  by,  not  allowed  in  ac- 
tion for  divorce,  712. 

in  partition,  661,  a. 

opening  ludgment  by,  860  c,  554 
«,  185.  189  A,  581  d,  580  c. 

appeal  m)m  judgment  by,  582  e. 

review  of  order  on  motion   to 
open,  861/.     See  Inqueet. 
Defect  of  parties,  demurrer  for,  207  a. 

inproof  of  service,  supplied,  142  a. 

in  complaint  cured  by  answer, 
200A. 

in  pleading  cured  by  verdict,  201  a. 

See  Errors  and  defects.  Mistake. 
Defense,  meaning  of,  216  b. 

occurring  after  commencement  of 
action,  219  b. 

mitigating  circumstances  are  not, 
216  6. 

complaint  need  not  anticipate, 
160  b. 

after  judgment,  856. 

in  bar  and  in  abatement,  280  b. 

sham  and  irrelevant,  may  be  struck 
out,  281. 

each  to  be  complete  in  itself,  229  h. 

See  Answer,  Equitable  defenses,  Ir- 
relevant  defenses,  Partial  defenses^ 
Sham  d^enses^  Several  defenses. 
Defendant,  party  adverse  to  plaintiff 
is,  70. 

who  to  be,  105. 

who  is  not  a,  88  c. 

nonresident,  or  who  cannot  be 
found,  how  served,  184,  186. 

transfer  of  interest  of,  118  d. 

death  of,  111,  109,  857  c,  651  a, 
662  i,  669  h.    See  Death. 

pleadings  on  part  of,  202. 

character  in  which  sued,  to  be  al- 
leged in  complaint,  154  a, 

appearance  by,  148,  698. 

See  Appearance. 

entitles  to  notice  of  all  ordinary 
proceedings  ia  the  action,  642. 

does  not  entitle  him  to  notice 
of  application  for  provisional 
remedy,  642  a. 

notice  to,  of  application  for  judg- 
ment, 857  e. 
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Defendant — eontinved, 

may  treat  copy  complaint  served 
as  a  true  copy,  682  e, 

rights  of,  where  serred  by  publi- 
cation, 135. 

when  he  may  demur,  204. 

cannot  move  for  injunction,  814  «. 

order  on,  to  satisfy  amoont  admit- 
ted due,  35S  i,  848. 

affiimatire  relief  to,  889, 410, 432  a. 

Judgment  agahist  one  of  several, 
419,  420  a. 

damages  of^  jury  to  assess,  889. 

when  papers  need  not  be  served 
on,  642. 

charging  in  execution,  442  h, 

costs  to,  of  course,  491,  491/. 

costs  where  several   defendants, 
492,  492  h. 

offer  of^  to  compromise,  697. 

in  person,  to  mdorse  residence, 
&c,  on  papHBTB,  698. 

when  to  furnish  copy  pleadiogs  to 
court,  884. 

judgment  against  one  of  several, 
422  d. 

execution  against  person  of,  440  a. 

See  Absent  drfenaant,  Cadrfendr 
ant^  PaHiM^  Secertd  dtfenaantij 
Arreit,  Offer,  Ctn^euum  of  judg- 
ment* 
Deficiency,  (m  mortgage^  county  court 
has  jurisdiction  for  collection 
0^29. 

court  may  compel  payment  of^  266. 
Definite.    See  Ind^flntte, 
Definitions  and  divieions^  9. 
Deliberation  of  jury,  64/. 
Delivery   of  personal  property.     See 
Claim  and  delivery  of  personal 
property, 

of  books,  &c.    See  Boohs. 
Demand  that  trial  be  had  in  proper 
county,  119. 

of  copy  complaint,  when  and  how 
made,  127,  128  d. 

of  relief,  201  d.    See  Belief. 

of  admission  of  dociunent8,&c  601. 

of  particulars,  242. 

against  ships  and  vessels^  not  affect- 
ed by  the  code,  680. 

against  mayor,  Ac.,  of  New  York, 
192  5. 

when  to  be  alleged,  198  e. 
Demised  premises,  proceedings  for  re- 
covery of,  not  affected  by  the 
code,  680. 
Demnrrer,  or  answer,  only  pleading 
on  part  of  defendant,  202. 


Ikmairer-^^ontinued. 

within  what  time  to  be  served,  303. 
differs  from  an  answer,  204  h. 
reguLurly  served,  cannot  be  treated 

as  a  nolli^T)  204  e. 
decision  on,  how  appealed  from, 

668  d 
to  eomplainty  in  what  cases,  304. 

when  proper,  ^4  t. 
admission  by,  205  a. 
several  causes  of,  205  h. 
appropriate   cause  of,  to   be 

stated,  205  0. 
bad   in   part   bad  altogether, 

206  a. 
may  be  to  all  complaint  or  to 
any  one  alleged  cause  of  ac- 
tion, 208. 
may   assign    several    groonds 

of,  205  h. 
can  only  be   for  cause  men- 
tioned in  the  code,  204 1. 
that  court  has  no  jurisdiction  of 

the  person,  206  K 
that  plaintiff  has  no  legal  ca- 
pacity to  sue,  206  e. 
that  another  stdt  pen^ng  for 

same  cause,  206  a. 
for  defect  of  parties,  207  a. 
for  improper  joinder  of  came  of 

action,  207  e. 
where  cause  of  action  barred  by 
statute  of  limitations,  not  al- 
lowed, 74  h. 
for  not  stating  facts  sufficient 
to  constitute  a  cause  of  ac- 
tion, 208  a. 
must  specify  the  grounds  of  ob- 
jection, 208,  308  d. 
objections  not    appearing  on 
«  fiice    of   complaint    to  be 

taken  by  answer,  209. 
grounds    for,    when    deemed 

waived,  210. 
and  answer,  231. 
for  improper  joinder  of  caisei 
of  action^*  proceedingal  after, 
265. 
to  answer,  in  what  cases,  285, 236  h. 
sufficiency  of  complaint  may 

be  considered  on,  286  e» 

will  be  allowed  after  dodal  of 

motion  to  strike  out  answer 

as  sham  -and  irrelevant,  234  s, 

to  insufficient  answer,  omitting, 

consequences  ofl  236  i, 
to  supplemental  pleading,  276  d, 
to  eounter-daim,  235. 
to  r^ly,  237. 
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Demvrrer — e^ntinvsd, 

jadgment  on  demurrer  to  reply, 

287  c 
frivolous,  judgment  on,  862.    See 
FH/Dohnis  demurrer. 

judgment  for  want  of  an  answer, 
mer  overruling,  856  b, 

costs  on  amendment  after,  406  (2, 
498/ 

to  one  of  several  defenses,  judg- 
ment on,  428  h. 

appeals  to  general  term  from  or- 
der oyerruling,  &c.,  558  d,  554. 

amendments  after,  265, 268  a. 

injmtieee^  eaurte,  58, 61  g, 

8ee  FrvDohue  denw/rrer^  Speahmg 
demurrer. 
BenlaL  how  made,  212  h. 

ox  knowledge  or  information, 
212  c 

what  may  be  denied,  218  a. 

what  may  be  given  in  evidence 
under,  214  d. 

what  cannot  be  g^ven  in  evidence 
under,  215  e. 

See  Oeneral  denial. 
Departure,  what  is,  287  d. 
Deposit,  in  lieu  of  bail,  defendant  may 
be  discharged  from  arrest  on, 
298. 

sheriff  to  give  defendant  certifi- 
cate of,  299. 

to  be  paid  into  court,  299, 

substituting  bail  for,  299. 

disposition  of,  800. 

of  moneys,  &c.,  in  court,  740. 

order  for  payment  of,  out  of  court, 
741. 

with  Trust  company  of  New 
York,  account  of^  how  kept, 
741. 

in  lieu   of  ticurity,    on   appeal, 
540,  542,  567  A. 
Deposition  to  be  used  on  motion,  628, 
630/. 

See    ComnUmon,  Conditi(mal  ex- 
anUr^ion 
Deseent  cast,  effect  of,  79,  78  d. 
Destroyed  note,  complaint  in  action 

upon,  171  g. 
Detemunatioii,  complete,  ordering  par- 
ties to  be  brought  in  to  effect, 

of  ultimate  right  of  the  parties, 
power  of  the  court  to  make,  419. 

of  conflicting  claims  to  real  prop- 
erty, 664. 
to  ]j)erBonal  property,  305.^ 
by  interpleading,  114. 


Determination--  continued. 
of  action,  what  is,  508/ 
See  Adfoal  determinationy  Final 
determination.  Judgment. 
Devise,  contesting  validity  of  in  ac- 
tion for  partition,  661/ 
jurisdiction  of  supreme  court  as 
to,  21,  note. 
Devisees,  proceedings  by  and  against, 
not  affected  by  the  code,  680. 
of  deceased  judgment  debtor,  pro- 
ceedings against,  588. 
See  Joint  deMor$,  dc. 
Director  of  moneyed  eorporationa,  pro- 
visions as  to  limitations  of  ac- 
tions, not  to  apply  to  actions 
against,  86. 
arrest  of,  281. 
Disabilities,  what  are,  79, 84,  85,  86. 
effect  of;  79,  84,  85,  86. 
defendant  out  of  State,  84. 
of  aliens,  85. 
by  death  of  party  entitled  to  sue, 

85. 
several,  effect  of,  86. 
not  applicable  to  certain  actions, 

86. 
of  jud^e,  &c.,  636  b,  44  d. 
of  justice  of  the  peace,  44  d. 
QedlnabUitg. 
Disagreement  of  jury,  65  b. 
Disbursement     See    Adjustment    df 

Costs. 
Discharge,  under  bankrupt  or  insol- 
vent act,  defense  o^  218  e. 
execution  after,  485  h. 
from  arrest  on  execution,  effect  of, 

441/ 435  A. 
fiom  arrest,  298  a,  279/ 
See  Bankrupt,  Bunhrupteyj  Sat- 
inaction. 
Discontinaanee  of  action,  of  course,  on 
payment  of  costs,  517  i. 
before  notice  of  retainer,  518  c 
without  costs,  518/ 
not  a  bar  to  a  new  action,  519  2f. 
is  a  step  in  the  cause,  520  a. 
effect  of,  520  b. 
after   counter-claim,   interposed. 

520  c 
in  action  to  dissolve  partnership, 

520/ 
in  foreclosure,  620  g. 
after  answer  of  action  pending, 

521c 
after  defense  of  infancy,  521/ 
action  on  promise  to  enter,  42  b. 
in  justice's  court,  by  nonappear- 
ance, 49  b. 
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IHseontlniianee  of  action — eontinued, 

after  order  for  new  trial,  520  h, 

of  action  for  installment  on  a 
bond,  520  i. 

after  defense  of  forgery,  621  a. 

of  proceedings  against  insurance 
companies,  521  h, 

after  supplemental  complaint, 
521  j. 

without  notice  to  attorney,  521  h. 

of  appeal,  521  Z. 

of  actions  by  overseers,  521  g. 

of  action  to  recover  personal  prop- 
erty, 806  c, 

as  to  one  defendant  at  the  trial, 
521  i. 

is  a  final  determination,  854  a. 

in  justMt  court,  hj  reason  of  title 
coming  in  question,  54. 

election  as  to,  521  m, 

settmg  aside,  522  a. 
IHseorery,  action  for,  abolished,  607. 

of  property,  order  for,  460. 

of  death  of  tenants  for  life,  680. 

of  hooks,  pap&rtj  de. 

code  not  a  substitute  for  provis- 
ions of  revised  statutes,  002  a, 

superior  court,  court  of  common 
pleas,  and  mayors'  and  record- 
ers* courts  may  order,  85  K 

at  what  stage  of  the  action  the 
order  may  be  made,  604  c 

who  may  make  an  order  for, 
604  d 

when  the  order  will  be  granted, 
602  a. 

to  prepare  pleading,  608  d. 

order  for,  606  e,  700. 

to  operate  as  a  stay,  701. 

furtker,  when  ordered,  606  g. 

motion  for,  how  made,  604  «,  606  &, 
700. 

opposing  motion  for,  606  c 

costs  of  inspection,  606/. 

inspection,  607  h, 

appeal  from  order  for,  607  d, 

oraer  for,  how  enforced,  690.  ^ 

proceedings  for,  is  not  an  action, 
10  5. 

under  tuhpoena  duces,  618  i. 

motion  for,  is  not  an  action,  10 1. 
Discretion  as  to  costs  in  what  cases, 
492,  492  a,  508  d. 

what  orders  involve,  584  d. 
Dishonoring  note,  complaint  against 

banker  for,  171  A. 
Dismissal  qf  appeal^  for  want  ofprose^ 
cution^  m  the  court  of  appeals, 
109, 110,  688. 


IMsmlflsal  of  appeal— continued. 

on  appeals  from  justice's  coart, 

572,  566  a. 
to  general  term,  652  g, 
wrongful,  complaint  for,  197  d, 
of  complaint,  for  not  serving  copy, 

419,  422  g. 
a  substitute  for  judgment,  as  in 

case  of  nonsuit,  881  a. 
referee  may  orrler,  410  g, 
for  not  filing  security  for  oosti, 

496  A,  728  c 
for  not  proceeding  in  action,  1 1 0  i^ 

428  «,  704. 
is  a  judgement,  424  h, 
at  circuit  witiiout  putting  caue 

on  calendar,  irre^ar,  372  ft. 
effect  of  on  iigunction,  815  «, 
See  2fo7i9uit 
Disposing  of  property,  confessing  judg- 
ment is  not,  592/. 
arrest  for,  289  a. 
Dispossessing    proceedings,    appesk 

from,  81  a. 
in  district  courts  N.  Y.  67, 68. 
Disputing  service  of  summons,  142  K 
Dissolved  companies,  receiver  of^  852/ 
actions  against  shareholders,^, 
in,  98  a. 
Dissolution  of  corporation,  does  not 

abate  the  action,  110  ^. 
Distrained  property,  answer  in  action 

to  recover,  266. 
place  of  trial  of  action  for,  117. 
cattle,  dkc,,  doing  damage,  proceed- 

inffs  as  to,  not  affected  by  the 

code,  681. 
District,  the  word  defined,  677. 

courts,  in  the  city  of  New  Torh, 

appeals  frt}m,  86,  664. 
transfer  of  actions  from,  662  a, 
may  issue  commission,  614  k 
supreme   court   rules  apply  to, 

698(2. 
proceedings  in  to  diBpoeeesB  ten- 
ants, 67,  68. 
stenographers  in,  67. 
trial  fee  in,  67,  68. 
Division,  of  act,  11. 
of  actions,  10. 
of  remedies,  9. 
of  causes  of  action,  on  allowince 

of  demurrer  for  mi^oinder,  266. 
of  cause  of  action.    See  Splitting 

cause  qf  action. 
Divisions  and  definitions,  9. 
Divorce^  when  superior  court  has  jn- 

nsdiction  of  actions  for,  34  h, 
ground  for,  744. 
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IHToree — continued, 

summons  in  action  for,  may  be 

served  by  pnblication,  185. 
complaint  for,  748,  749. 
answer  in  action  for,  748. 
pleadings  in  action  for,  744  e, 
alimony,  745. 
counsel  fee  for  wife,  745  h. 
proof  of  marriage  and  residence 

in,  747  g, 
proof  of  adultery,  747  i. 
cruel   and    inhuman    treatment, 

what  amounts  to,  747  j. 
judgment  by  default  or  consent 

cannot  be  taken  in,  712. 
place  of  trial  of,  118  e, 
when  issues  need  not  be  framed, 

707,  708. 
trial  of  issues  in  actions  for,  707. 
proceedings '  in,  not  to  be  pub- 
lished, 749. 
reference  to  take  proof  of  material 

facts  stated  in  the  complaint, 

748,  745  ff. 
order  for  reference,  708  d, 
objections  to  le^timacy  of  children 

to  be  stated  m  complaint,  749. 
manner  of  settling  the  issues  in, 

707. 
examination  of  parties  in,  as  wit- 
nesses, 748. 
judgment  in,  747  ib,  I,  750. 
vacating  judgment  of,  748  h. 
questioning  legitimacy  of  child^ 

ren,  749. 
wife's  costs,  747/. 
See  Alinumy, 
Docket  of  ju$tiee^$  judgment,  56,  69, 

'  66  A. 
Do<&et  of  judgment,  entry  on,  of  the 

words,  "  aecurod  on  appeal,^^  481, 

482  n. 
on  petition,  in  what  cases,  722. 
Doeketuig  judgment,  on  filing  judg- 

ment^Toll,  480. 

of  justice's  court,  56,  69. 
during  office  hours,  697. 
Doeomenti,  appeal  from  judgment  for 

delivery,  ofl  548. 
production  of,  on  trial,  881  d. 
See  Admisdon,  Visoovery,  Produo- 

tion. 
Dog,  action  for  iiijury  by,  182  h. 
Domestic,  no  exemption  on  judgment 

for  work  by,  457  d, 
Domidle.    Bee  Seiidmee, 
Dormant  execution,  481  d,  447  d. 
Domurnt  partner,  to  join  as  plaintiff, 

108  d. 

52 


Double  o>«f«,  482/,  i. 

damogea^  887  e. 
See  Damages, 
time,  641. 
Dower,  sale  of  real  estate  to  pay, 
678  h. 
tenant  in,  interest  of,  how  cal- 
culated, 742. 
action    for    admeasurement    of, 

678^. 
defense  in  action  for,  678  e, 
proceedings  before  surrogate  for 

admeasurement  of,  678/. 
costs  in  action  for,  495. 
admeasurement  o^  29,  678/ 
inchoate  right  of^  668  a, 
when  not  barred,  734  e, 
in  surplus  money,  786  c. 
ejectment  for,  672  u 
limitation  of  action  for,  74  d. 
not  assignable,  98  i. 
Drunkard.    See  Habitual  drunJcard. 
Dae,  answer  admitting  part  of  claim 

to  be,  848,  858  i. 
Duly,  meaning  and  effect  of,  159  h. 
Duplicity,  not  a  ground  for  demurrer, 
204  d. 
section  150  a  prohibition  of,  229  g. 
Duty,  allegation  of,  159  a. 

Education.    See  Board  of  Edueatioiu 
lyectment,  statutes  relating  to,  666  o. 
when  it  lies,.  666  5. 
nq  airest  in,  289  h, 
for  nonpayment  of  rent,  667  l, 
parties  plaintiff,  667  d, 
attorney  for  plaintiff  to  produce 

his  authority,  667  e. 
by  husband  and  wife,  667/ 100  h. 
complaint,  668  a, 
defendants,  669  h, 
defense  by  landlord,  669  e, 
death  of  plaintiff,  669/  109. 
death  of  sole  defendant,  669  ^, 

109. 
change  of  occupancy  of  premises 

pending  suit,  669  i, 
termination  of   plaintiff's    title 

pending  the  suit,  670. 
answer  in,  670  h, 
defenses,  670  e. 
plaintiff's  proof,  670  e. 
new  trial,  671  a. 
restitution,  671  e. 
mesne  profits,  671  d. 
judgment,  671  i, 
verdict,  recovery,  671  j. 
execution,  672  a. 
receiver  in,  672  e. 
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lyeetmeiit — continued. 

injunction,  673  <2. 

waste,  672  e. 

staying  proceedings  till  costs  of 
previons  action  paid,  673/. 

by  purchaser  on  sale  under  execu- 
tion, 672  g. 

on  surrogate's  decree,  572  A. 

for  dower,  672  ». 

defense,  678  a. 

offer,  678  I. 

damages,  678  c 

time  of  limitation,  678  d. 

counter-claim,  673  e, 

place  of  trial  of,  117. 

offer  in,  600/. 

affidavit  of  merits  is  necessary  to 
prevent  an  inquest,  705  A. 

not  to  be  brought  by  or  against 
receiver  unless  by  order  of  the 
court,  850  i. 

for  dower^  against  whom  it  lies, 
672  i. 

limitation,  678  d, 

counter-claim,  673  0. 

defense,  678  a. 

offer,  678  b. 

damages,  678  e, 

for   land  ceded    to   the  United 
States,  678  i. 
Electton,  day  o/y  elector  cannot  be 
served  with  process  on,  134  K 

judgment  may  be  rendered  on,  65(2w 

o/r&medyy  a  party  suing  in  two 
courts  for  me  same  cause  of  ac- 
tion will  be  made  to  elect  in 
which  he  will  proceed,  217/ 

of  remedy  as  to  form  of  action, 
144  d. 

of  count  or  statement  in  com- 
plaint, 201  e, 

between  counter-claim  and  cross- 
action,  225  ft. 

between  arrest  and  claim  and  de- 
livery of  property,  282  d,  806  i. 
Endorsement  of  papers,  698. 

of  papers  on  tatins  a  default,  722. 
Enlarging  time  to  Uuke  proceedings^ 

time  to  take  any  proceedings  ex- 
cept an  appeal  may  be  enlarged, 
686. 

to  serve  complaint,  128/. 

to  answer.  202  a,  708. 

by  order  for  discovery,  &c.,  701. 

a  judge  at  chambers  cannot  en- 
large the  time  to  make  a  case 
afSf  the  time  for  making  it  has 
expired,  686  e, 

orders  for,  how  granted,  708. 


Enljurging  time — continued, 
to  make  a  case,  686  e. 
how  computed,  638  d. 
See  JTime, 
Entitling  affidavit,  637. 
order,  688  e, 

motion  papers,  85/  295  A. 
Entry,  or  right  (^  entry y  action  after,  76. 
qf  appearance,  when  allowed,  698. 
of  order,  558  c,  560,  695. 
0/  judgment^  manner  of^  419, 552  a. 
the  decision  of  the  court  in 

writing  is  not,  429  h,  d. 
not  until  all  issues  disposed  o( 

428  6. 
after  offer,  427,  597. 

fees  for,  507. 
on  petition,  722. 
in  mortgage  cases,  728, 729. 
in  judgment-book,  428. 
See  Docketing  judgment, 
qf  eati^actioUy  how  effected,  458  d. 
See  ForeSiie  epr^bry,    Be-entry, 
Enumerated  motions,  what  are,  718. 
when  to  be  noticed,  713. 
papers  to  be  furnished  on,  718. 
whoi  motion  may  be  made  to 
strike  from  the  calendar,  715. 
Equitable  Jmi,    See  Ife  exeat, 
drfeneee^  219^,670  6. 
rduf,  201  d,  257  b, 
remediee,  distinction  between,  and 
legal  abolished,  9. 
Equity  eaeee,  reference  of^  405  c. 
new  trial  in,  893  d, 
jurisdiction  of  N.   T.   Superior 
Court,  84  b. 
Erie  county,  first  subdivision  of  sec- 
tion 80  not  to  apply  to,^  30. 
motions  in  actions  triable  in,  629/. 
motions  in  Orleans  county  maybe 
made  in,  629  g. 
Error,  writ  of,  623  a.    See  Appeal, 
Error  in  fadb^  appeal  for,  573,  580/. 
Errors  and  defects  when  to  be  disre- 
garded, 274. 
bee,  Amendmente, 
Escape,  time  of  limitation  in  action 
for,  82. 
re-arrest  after,  443  d, 
action  for,  42  b,  443/  680  a. 
answer  in  action  for,  219  e, 
Eiictlon,  defense  of;  219/ 
ETidence  of  foreign  laws,  647  a. 
of  foreign  public  records,  647  & 
provisions  as  to,  applied  to  jua- 

tices'  courts,  59. 
on  the  trial  of  an  issue  offset  by 
the  court,  how  reviewed,  898  c 
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Efldenee — eontinued, 

not  to  be  alleged  in  pleading,  161^. 

pleadings  as,  261  b, 

pleadings  not  to  be,  in  criminal 
proc^ding,  239. 

Tenfication  of  pleading  as,  240  e, 

examination    in     supplementary 
proceedings  not  to  be,  in  crimi- 
nal proceedings,  46 1 . 
See,  AdnUmonSj  Examination  of 
parUeSy  Examinatian  of  wit- 
nes9a, 
ErjHnlnntton  of  pofrtieg^  only  in  the 
cases  prescribed  by  the  code, 
607. 

nnder  proyisions  of  reyised  stat- 
utes as  to  perpetuating  testi- 
mony cannot  be  had,  608  d. 

may  be  on  the  trial,  conditionally 
or  on  commission,  608. 

before  trial,  609,  609  d, 

in  actions  for  divorce,  748. 

attendance  for  purposes  of^  how 
compelled,  610. 

punishment  for  reftising  to  submit 
to,  611. 

testimony  on,  may  be  rebutted, 
610. 

credit  to  be  given  to  the  testi- 
mony of,  610  g. 

on  their  own  behalf  when,  612. 

for  whose  benefit  action  is  prose- 
cuted or  defended,  611. 

ofcoplaintifforcodefendant,  612. 

of  joint  contractors,  or  parties 
united  in  interest,  612. 

of  wUnesieiy  witness  not  excluded 
by  reason  of  interest,  612. 
at  circuit,  mode  of,  878  0,  706. 
in  justices'  courts,  68/. 
court  may  control,  878  e. 
on  reference,  411  a. 

mtMsses  and  parUetj  by  commis- 
sion, 613/. 
See  Cammissvm, 

conditionally^  622  «. 

See  Conditional  examination  of 
mtnewet. 

on  interrogatories  by  consent, 
625  h. 

orally,  on  motion,  628,  680/ 

of  applicants  for  admission  to 
practice  as  attorneys,  &a,  698. 

in  supplementary  proceedings, 
470, 460. 

Bee  BuppUmeiUary  Proceedings. 
Excepdons,  to  a  matter  of  law  arising 
on  the  trial  of  an  issue  of  iact 
by  the  court,  may  for  the  pur- 


Exceptlons — continued, 

pose  of  an  appeal  be  taken 

within  ten  days  after  written  no- 
tice of  the  judgment,  898,  899  a. 
extending  time  to  serve,  400  e, 
how  stated  in  a  case,  710. 
form  of,  and  what  to  contain,  838  A, 

710. 
settlement  of,  708. 
fiUng,  711. 

to  be  filed  nunc  pro  tune,  408  «. 
wh(m  deemed  waived.  710. 
ordering  to  be  heard  at  general 

term,  884  &,  890,  894  g, 
making  case  does  not  extend  time 

for,  400  e. 
to  sureties  on  appeal,  646. 
to  sureties  on  claim  and  delivery, 

809. 
to  sureties,  what  is  not,  844  c. 
on  the  trial,  888  A. 
not  necessary  in  justice's  court, 

675  a. 
order  extending  time  to  make,  is 

not  a  stay  of  proceedings,  680  b. 
to  bail,  297. 
Exchange  of  causes  on  calendar,  689. 
Execution,  of  eoureey  within  five  years, 

483,  484  a. 
by  order,  after  five  years,  486, 487  a, 
should   not   issue    until   record 

filed,  484  b. 
sheriff  to  indorse,  446  e, 
kinds  of,  438. 
form  of,  443, 444. 
to  be  deismed  process,  438. 
need  not  be  sealed  or  subscribed, 

except  as  prescribed,  488. 
to  what  counties  it  may  issue, 

438. 
may  issue  to  several  counties  at 

the  same  time,  438. 
on  judgments  entered  before  July, 

1848,  484  a, 
may  issue  immediately  after  judg- 
ment perfected,  434  b. 
when  it  may  issue  after  five  years, 

486. 
effect  of  bankruptcy  upon,  447  e. 
against  joint  debtors,  445  b. 

the  property  of  a  deceased  judg- 
ment debtor,  485  a. 
in   favor  of  deceased  judgment 

creditor,  435  e, 
against  executors,  432  e. 

Xinst  New  York  city,  15, 434  d. 
T  discharge   under  insolvent 
debtor's  ac^  435  h, 
on  satisfied  judgment,  486  a. 
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Exeeatlon — e(mtinu^, 

against  huBband  and  wife,  486  e. 
against  married  woman,  489, 439  e. 
charging  defendant  in,  442  K 
debtor  of  execution  debtor  may 

pay,  468. 
leaye  to  iflsae,  how  obtained,  436. 
againitt  the  person^  489,  445  a. 
on  justice's  judgment,  441  c, 
how  discharged,  from,  441  /. 
effect  of  discharge,  from,  443  h. 
form  of,  448. 

return  of,  in  what  time,  445, 446  a. 
how  oompeUed,  697. 
may  be  by  mail,  445  e, 
shoold   be  to  the  clerk  with 
whom  judgment-roll  is  filed, 
445. 
.  may  be  to  clerk  or  attorney, 
445  <». 
on  judgment  of  district,  or  ma^ 

rme  court,  446  a. 
liability  of  sheriff  for  not  re- 
tunung,  445/. 
exiitinff  profniiant  of  law,  applied 

to,  446. 
when  may  be  levied,  446  ^. 
sheriff  bound  to  leyy,  446  /. 
what  attorney  may  issue,  446  i. 
Instructions  to  sheriff,  446  h. 
priority  oif  447  a. 
dormant,  447  e,  481  d, 
indemnity  to  sheriff  on,  446  /. 
death  or  removal  of  sheriff  447  g. 
sheriff^s  fees  and  poundage,  447  h. 
may  be  attached  for  not  paying 
over  money,  448  d, 
lien  of^  on  personal  property,  448/. 
what  personal  property  may  be 

levied  on,  448  h, 
levy  on  personal  property,  how 

made,  449  e. 
sale   of    personal  property    on, 

450^. 
levy  on  and  sale  of  real  estate, 
451  /. 
leaseholds,  462  h, 
redemption  of  real  estate  frx)m  sale, 

452. 
what  property  is  exempt  by  stat- 
ute from,  456  h. 
for  costs  on  a  motion,  609  c. 
effect  of  appeal  upon,  646,  668. 
on  judgment  by  confession,  729. 
on  juagmmt  of  jtutiee'9  eow%  68, 

67  a. 
proceedings  supplementary  to,  460. 
See    Supplementary  proceed- 
ings. 


Execntlon  debtor,  death  of;  112  d. 
Executors  and  aiminigtratort,  sction 
by,  on  note,  for  debt  of  tes- 
tator, 106  d, 
provisions  of  revised  statutes  as 
to  suit  by  and  against,  not 
repealed,  680. 
in  actions  by  or  against,  those 
who  have  not  administered 
need  not  be  joined,  105  d, 
parties  to  actions  against,  105  <2, 

108  e. 
how   described   in   compUunt, 

161  &. 
death  oil  pending  action,  113  &. 
complaint  by  and  against,  191  ^ 

176  e, 
costs  in  actions  by  or  sgainst, 

510  c,  511  e. 
may  recover  from  estate,  tfadr 
costs  incurred  as  exeeoion, 
610  a. 
when  pensonaUy  liable  for  coste 

618  /. 
costs  against,  not  a  chaige  on 

real  estate,  616  a. 
cannot    be  sued    in   justices* 

courts,  42. 
may  sue  in  justices*  courts,  48 1. 
may  sue  without  joining  party 

in  interest,  97. 
answer  by  one  for  all,  212  a. 
judgment  against,  428  A. 
may  appeal  without  giving  se- 
curity*, 545. 
execution  against,  430  e, 
Jxrndy  action  on,  42  h,  168  h, 
reference  of  claims  against,  610 

511^ 
security  for  costs,  610, 616  h. 
See  Foreign  executon. 
Exempt  property,  466  b, 

action  to  recover,  467  t. 
Exemption  law  retained  by  the  code, 
681. 
waiving  benefit  of,  467  A. 
Existing  practise,  when   it  may  be 
adopted,  678. 
rules  abrogated,  678. 
iuite,  appeals  in,  674,  676.^ 
no  writ  of  error  allowed  in,  674. 
execution  in,  on  judgment  dock- 
eted before  July,  1848,  621, 
675. 
application  of  code  to,  676. 
issues  of  frbct  in  county  court  in, 

676. 
provisions  and  rules  relatzng  to, 

674,  751. 
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Ezparte  order,  how  vacated  or  modi- 
fied, 524. 
for     examination    of  judgment 
debtor,  how  vacated  or  modi- 
fied, 466  h 
need  not  be  entered,  660. 
when  may  be  made,  628. 
proceedings  stayed  by,  628,  680. 
appeal  from.    See  Order. 
See  Etdarging  time. 
Expectancy^  not  assignable,  98  c. 
Express  Company,  service    of  sum- 
mons on,  182  h. 
Express  Trust,  who  is  tmstee  of^  08  d, 

trustee  o^  action  by,  97,  98  d. 
Extending    time.       See     Erda/rging 

time. 
Extraordinary  tervM^  governor  may 

appoint,  25. 
Extra  allowance.    See  AUowanee. 
Extra  Vf  ork,  time  of  limitation  in  ac- 
tion for,  73  e. 


Fa«^r,  when  liable  to  arrest,  286. 
time     for    commencing     action 

against,  78  e. 
See  Foreign  factor, 
Vmety  what  is,  156  c, 

statement  of  partial  evidence  of, 

168  #. 
how  to  be  stated,  162, 711. 
statement  of  for  appeal,  586  e. 
Qee  Questions  of  fact.  Issues  qff act, 
JSrror  in  fact,     QuestioTis  miceed 
iyf  law  and  fact,     Ooncl/usion  of 
taw.    Finding  of  fact, 
Faflare  of  proofs  what  is,  264. 

objection  for,  265  a, 
FtJae  imprisonment,  action  for,  can- 
not be  broQght  in  justices' 
courts,  42. 
must  be  within  two  years,  82. 
complaint  for,  176/. 
costs  in  action  for,  479  »,  487. 
represefU(Uion^  to  induce  credit, 
complaint  for,  177  l, 
representations    to   induce   pur- 
chase, 177  c 
representations  to  induce  credit, 

arrest  for,  286  a, 
return,  action  for,  48  e, 
answer,  281  c. 
See  8ham  answer, 
transfer  of  action  for,  to  marine 

court,  561  c 
ttKrrranty,  complaint  for,  177/. 
Familyy  what  is,  458  e, 
FsYOTy  on  payment  of  costs,  498/ 


Federal  courts.      See  United  States 

courts. 
Fee  bill,  abolished,  478. 

See  Costs, 
Fees,  judges  not  to  receive,  766. 

for  serving  notice  of  no  personal 

claim,  129  h. 
for  serving  summons,  142  e,  164  a, 
of  clerks,  507,  508. 
of  c^nty  judges,  29  a, 
of  surrogates,  29  a. 
of  jury,  776. 

for  entering  judgment,  507. 
of  referees,  414  £ 
to  witnesses,  605  d,  476,  608  e. 
of  sheriff  on  attachment,  846. 

on  execution,  446,  447  h. 
maybe  required,  in  advance,  643  c. 
on  filing  note  of  issue,  869 ;  and 

$6forjury  fees,  776. 
to  party  attending  as  a  witness, 

506  ^,  608  e, 
for  copies  of  papers,  507. 
trial,  507. 

to  a  justice  for  his  return,  570. 
of  attorney  and  counsel. 
See  Attorney, 

of  commissioners  in  lunacy,  742. 
assignment  of  claim  for,  92/ 
See  Term  fee. 
Feigned  issues  abolished,  72. 
substitute  for,  72. 
Bee  IssiLcs. 
Female,  when  she  cannot  be  arrested, 

282,  289  h. 
Ferries,  jurisdiction  of  county  court 

as  to,  80. 
Fictitious  name,  party  may  be  sued 
by,  when  real  name  unknown, 
274. 
Fidneiary  capacity,  what  it  is,  286. 

arrest  for  money  received  in,  286. 
Filing  transcript  of  judgment,  effect  of 
as  a  lien,  430. 
perfecting  an  apx>eal  and  giving 
security  does  not  prevent  the 
respondent  from,  481  e, 
of  justices'  courts,  56,  68. 
must  be  during  office  hours,  697. 
summons  and  pleadings,  642. 
complaint,  185,  189  e, 
decision,  897,  897  d. 
notice  and  affidavit  in  claim  and 

delivery,  812. 
notice  of  lis  pendens,  129  698  a, 

780  e, 
notes  of  issue,  718. 
case,  711. 
undertakings,  696,  645. 
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Filing — eontinusd. 
affidayitB,  696. 
affidavits  uaed  on  motion,  696, 

660(2. 
affidavits  on  airest,  697. 
papers,  695. 

copy,  in  lien  of  original  646. 
orders  as  judgments  in  certain 

cases,  722. 
Bee  B0eording.  ^ 

Final  determlnatioii^  what  is  a,  854  a, 
Final  Jndgmen^  what  is,  583  i,  /. 

review  of,  588  e* 
Final  order^  appeal  from,  to  conrt  of 

appeals,  11,  585. 
Finding  of  facts,  on  trial  by  the  court, 
897. 
at  general  term,  899. 
of  referee,  need  not  be  inserted  in 
case,  899. 
Fine)  power  of  connty  conrt  to  remit 
80. 
New  York  common  pleas  to  re- 
mit, 85  d. 
arrest  in  action  for,  281. 
See  FoffeUwM^  penalty. 
Fire  company,  action  by,  108/. 
Firm.    8ee  Fitrtfienhip. 
First  Judicial   district,    proceedings 
commenced  before  one  Judge 
in,  may  be  continued  before 
another,  27. 
motions  in,  628,  629  A,  686  a, 
mortgage  or  sale  by  religions  cor- 
poration, 755. 
sale  of  lands  in,  786. 
See  Superior  court,  Common  plea$. 
Fisheries,  jurisdiction  of  county  court 

as  to,  80. 
Folios  of  case  in  cotirt  of  appeals,  to 
be  numbered  and  printed  on 
margin,  685. 
the  like  in  supreme  court,  702. 
of  pleadings,  &c.,  to  be  marked, 
702. 
Forcible  entry,  costs  in  proceedings, 

488  e. 
Foreclosure,  of  mechanic  $  lien,  com- 
plaint for,  178  d. 
of  lien  on  chattels,  15  d. 
of  mortgage,    county    court   has 

jurisdiction  of,  29,  80  a. 
piurties  to  actions  for,  105  g,  256. 
publication  of  summons  in,  185. 
appointment  of  guardian  forin- 

rant  defendant,  102. 
place  of  trial  of,  117  h, 
complaint  for,  378  c, 
answer  in,  780  g. 


Foredosure— ^on^tnfMi. 

counter-claim  in,  229  (,^. 

discontinuance  of  action  for,  6^  g. 

death  of  parties,  110  d,k 

when  it  does  not  abate,  110  d, 

court  may  order  payment  of  de- 
ficiency, 256. 

allowsnce  in  addition  to  coets  in 
actions  for,  499. 

notice  of  lis  pendens  in  actions  for, 
129, 181  a,  780  e,  698  a. 

reference  in,  781  o^ 

decree  in,  781  5. 

sale  in,  787. 

referee's  report  of  amount  due 
must  be  confirmed  before 
judgment  can  be  entered,  728, 
784. 

staying  sale  on,  740. 

by  adMTtuemerit,  not  affected  \ff 
the  code,  681. 

See  Mortgage  eases. 
Foreign  consuL    See  Consul, 
Foreign  corporation,  action  agavM^'vi 
what  court  and  by  whom  it 
may  be  brought,  84  (,  647. 

is  a  proceeding  against  property 
only,  648. 

can  only  be  brought  where  the 
cause  of  action  arose,  or  the 
corporation  has  property,  with- 
in this  State,  6&/. 

receiver  of,  84  ft. 

is  a  person  out  of  the  State,  and 
statute  of  limitation  does  not 
mn  against,  84  d, 

residence  of,  118  d, 

incorporation  of,  how  proved, 
647  tf. 

statute  of  limitations  does  not  ap- 
ply to  actions  against,  74  h, 

appearance  of  in  Justice^s  court 
confers  jurisdiction,  43  a. 

service  of  summons  on,  181. 
by  publication,  184. 

to  appoint  a  person  on  whom  ser- 
vice to  be  made,  182  h, 

who  is  a  managing  agent  of,  182  a, 

attachment  against  the  property 
of,  829,  880  e. 

may  sue  another  foreign  corpora- 
tion, 648. 

must  give  security  for  costs,  485  e. 

complaint  in  suit  by,  172  h, 

pleadings  in  actions  by  or  against, 
649. 

cannot  have  the  benefit  of  the 
statute  of  limitations,  74  h. 

Bee  Corporaition. 
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Foreign  judgment,  how  pleaded,  251  h, 
records,  how  proved,  647. 
laws,  how  proved,  646. 
how  pleaded,  178  e. 
Foreign  fkctor,  action  against,  100  e. 

See  Factor. 
Foreign  government,  parties   to  ac- 
tions by  or  against,  99  ^,  /. 
assignment  of  claim  against,  93  a, 
jurisdiction   of  actions   by  and 

a^inst,  18  b, 
to  give  security  for  costs,  485  5. 
railroad  corporation,  action 

against,  18  h, 
state,  action  by,  13  5, 14  a, 
contracts,  actions  on,  18  (. 
insurance  company,  18  5. 
Foreign  laws,  enforcing,  14  a, 

how  proved,  646. 
Foreign  receiver,  action  by,  99  e. 
Forfeited   recognizances,    power  of 
county  court  to  remit,  80. 
costs  of  proceeding  on,  in  New 

York  city,  480  d, 
power  of  New   York   common 

Sleas  as  to,  85  <2,  e, 
e  applied  to,  11  6. 
provisions  of  revised  statutes  not 

repealed,  681  5. 
See  Becoffnizanees. 
Forfeiture,  action  for,  within  what 
time  to  be  commenced,  82. 
provisions  of  revised  statutes  not 

repealed,  681  h. 
judgment  o^  against  corporation, 

656. 
to  people,  actions  for,  667. 
Form  ojf  actum,  abolished,  70. 
of  pleading,  abolished,  144. 
of  summons,  124,  126, 128  a. 
of  complaint,  148. 
of  answer,  211. 
yerification,  289. 
order  of  airest,  292. 
execution,  448. 
Forma  pauperis.    See  Poor  person. 
Former    praetieo,  when  it  may  be 
adopted,  678,  751. 
inconsistent  with  the  code  abro- 
gated, 678. 
Former  recovery  when  not   a  bar, 

140  a.      * 
Forthwith,  meaning  of,  139  h, 
Franeldse,    action    against    persons 
claiming,  652. 
penalty  for  usurping,  656. 
Frand,  certain  actions  for,  may  be  in 
courts  of  justice  of  the  peace 
89. 


Frand — eontinved, 

time  of  limitation  in  actions  for 
relief  on  the  ground  of,  pre- 
scribed, 80,  81  ff. 
in  service  of  process,  184  (?. 
how  alleged  in  pleading,  179  a. 
complaint  to  rescind  contract  on 

ground  of^  179  h, 
defense  of,  220  c, 
arrest  when  defendant  has  been 

ffuilty  of,  288  d, 
assignment  of  claim  of  damages 

for,  92  h. 
See  Deceit, 
Frandnleut  eertiflcates,  action  to  can- 
cel, 104  b. 
Fraudulent  deed,  complaint  to   set 
aside,  194  e. 
assignment  of  right  to  set  aside, 

92^. 
parties  to  action  to  set  aside,  104  d. 
Fraudulent   representations,  ^  assign- 
ment   of  right  of  action  for, 
92^. 
Freight,  action  for,  90  d. 
Frivolous  appeal,  an  appeal  cannot 
be  heard  out  of  its  order,  on 
the  ground  that   it  is  frivo- 
lous, 552/ 
Frivoloas  demurrer,  answer  or  rep^y, 
party     prejudiced     by,     may 
move  for  judgment  on,  862. 
what   is    a   frivolous   pleading, 

862  5. 
answers  ac^udged  to  be  frivolous, 

862  6. 
answers  adiudged  not  to  be  friv- 
olous, 868  a. 
frivolous  demurrer,  864  a. " 
motion  for  judgment  on,  864  K 
costs  on  such  motion,  865  e, 
decision  on,  865  c. 
appeal  from  order  for  judgment 
on  frivolous  pleading,  365  g, 
551a. 
Fuel, /or  courts,  supervisors  to  furnish, 

28. 
Fulton  and  Hamilton,  when  consider- 
ed one  county,  25. 
Further  account  may  be  ordered,  242. 
Further  time.    See  'Enlarging  time. 
Future  advances^  confession  for,  591. 
Future  debt,  assignment  o^  92  b, 

Gaming,  assignment  of  right  of  action 
arising  from,  92/. 
complaint  for  money  lost  by, 
191c. 
See  Wager, 
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General  denial,  what  evidence  is  or  is 
not  admissible  under,  214  d, 
215  0. 
when  and  how  made,  212  5. 
striking  oat,  162  c, 
guardian,  secnrity  to  be  nyen  by, 
724. 
how  appointed,  725. 
proceedincB  on  petition  for,  726. 
See  Cfuaraian,  Partition,  Special 
Chtardian. 
and  special  tcrm^  nnmber  of  coun- 
sel on  hearing  at,  722. 
distinction  between  powers  of 
court  at,  25  a. 
term,  appeal  to,  650. 
ordering  exceptions  to  be  heard 

at,  884  b. 
findmg  of  facts  at,  401  d,  899. 
judgment  at,  899, 401  e, 
term$  of  eupreme  court,  number  of, 
annually,  24. 
judgment,  how  given  at,  24. 
extraordinary,  25. 
existing  proyisions  of  law  as  to, 

repealed,  20. 
in  superior  court,  756. 
inability  of  iudge  to  sit  at,  27. 
exceptions  heard  at,  in  first  in- 
stance, 890,  894  g. 
of  the  superior  court.    See  Supe- 
rior court, 
of  Neu>  Tori  common  pleas.  See 
Common  pleas, 
terdiet,  884.    See  Verdict. 
see  act  relating  to  supreme  court, 
770. 
Goods  sold,  summons  in  action  for, 
126  <f. 
complaint  to  recover  price  of,  179 

c,d, 
counter-claim  in  action  for,  229  e, 
answer  in  action  for,  218  /. 
limitation  of  action  for  taking, 

&c.,  80. 
See  Personal  Property, 
Governor  to  appoint  terms,  26,  770. 
Grand  trank.    See  Great  Western, 
Grantee  of  the  people,  limitation  of 
action  by,  76. 
of  real  estate,  action  by  where 
grant  void,  88. 
Great  Western  railroad  of  Canada, 

proceedings  against,  649  h. 
Gronnils  of  action  or  defense,  charging 

on  trial,  881/. 
Guardian  ad  litem,  for  infant,  when 
necessary,  101. 
who  appointed,  102  a. 


Guardian — continued, 

rights  and  duties  of,  102  a. 

complaint  by,  152  h, 

appointment  Of,  100. 

of  married  woman,  not  necesBir?, 
100. 

in  partition  suits,  103  e,  660. 

attorney  may  subscribe  pleadings 
for,  288  a. 

may  verify  pleadings,  240  c 

to  continue  in  court  of  appeals, 
684. 

accountability  of^  644. 

not  to  receive  the  property  of  an 
infant  until  he  has  given  secn- 
rity to  account,  644, 724. 

officers  of  the  courts  to  act  as,  724. 

not  a  party  to  the  action,  88  b, 

for  lunatic,  idiot,  &c.,  101  c 

liable  for  costs,  509. 

duties  and  compensation  oC  72i 

who  not  to  be  appointed,  724. 

may  be  surety,  on  daim  and  d^ 
livery,  8085. 

to  give  security  for  costs,  483  i 

on  appeal,  101  e. 

See    Oeneral    guardian,   Spedal 
guardian, 
Gnarantee.  assignment  of  dm  on, 
92/ 

Habeas  eorpas.  proceedings  on,  not 
affected  py  code,  680. 

discharge  m>m  arrest  on,  442  e. 

discharge  of  persons  detained  by 
United  Statra,  14  a, 

to  remove  proc^adings,  85  g. 

power  of  judge  on,  28. 
HabUaal  drunkard,  county  court  has 
jurisdiction  of,  and  of  the  es- 
tate of,  29, 81  e, 

other  powers  of  county  court  as 
to,  80. 

parties  to  actions  by  and  against, 
986. 

when  he  may  sue  without  a  next 
friend,  98  b. 

service  of  summons  on,  181, 133  <i. 

when  cannot  be  sued  unleas  bj 
leave  of  the  court,  98  b, 

complaint  against  committee  of, 
154/1. 

provisions  of  revised  statutes  as  to, 
not  affected  by  the  code,  680. 
Hamilton  and  Fulton,  when  consid- 
ered one  county,  25. 

publication  of  notices  in,  415/. 
Harbor  masters,  action  by,  for  an  a^ 
count,  108  g. 
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Hatehwaj)  complaint  for  leaving  open, 

182^. 
Hearing  on  appeal  ftom.  order,  550/. 

See  Trial 
Hdrs,  suits  by  and  against  not  affected 
by  code,  680. 
of  deceased  judgment  debtor,  pro- 
ceedings against,  688. 
are  not  joint  debtors,  140  h, 
parties  to  actions  against,  104/. 
complaint  against.  181  h. 
See  Joint  d^tan^  Jbc. 
Highways*       See    Cammiuioners  of 
Eighy>ay$^  JBailrocidSy   Tu/m- 
pike  roads. 
Heliler  and  owner^  allegation  of  being, 

163/ 
Hemestead^  exemption  of  from  execu- 
tion, 456  e. 
Honseholder,  who  is,  294  &,  458  a. 
Husband  and  wife,  when  they  should 
join  or   be  joined  as  parties, 
100. 
waiver  of  improper  joinder  of, 
.  210  &. 

service  of  summons  on,  134  e. 
security  for  costs  in  actions  by, 

when  wife  is  an  iofant,  485  a. 
order  of  arrest  in  action  against, 

280  h. 
judgment  in  action  against,  180  a, 

860  ff,  420  a,  421  a, 
execution  against,  436  e, 
as  witness  for  or  against   each 

other,  613  a. 
actions  by  wife  a^nst,  100  h. 
See  Divorce^  Married  woman^  Wife, 
Widow, 

Idioty  action  by,  and  against,  101  e, 
08  &. 
custody  and  disposition  of  estate 
o^  proyidons  of  revised  stat- 
utes concerning,  not  affected  by 
the  code,  680. 
service  of  summons  on,  188  a. 
Immaterial  variance,  268  a,  264. 

See  Irrelet>ant,  Variance, 
Impartial  trial,  change  of  place  of 
trial  to  obtain,  119, 128  h. 
See  Chanaing  place  of  trial. 
Impeaching,  toitnea  or  deponent,  879  h, 

685  d. 
Implied  matter,  need  not  be  alleged, 

160  a. 
Imprisoned  eanviet,  cannot  assign  debt, 

91/ 
Imprisoned   debtors^  jurisdiction  of 
county  court  as  to,  80. 


Imprisoned  debtors — continued, 
proceedings  against,  89  a. 
provisions  of  revised  statutes  as 
to,  not  affected,  680. 
Imprisonment  for  debt,  act  as  to,  not 
affected  by  the  code,  278. 
warrant  under   act  relating  to, 
Toxj   issue   in   all   cases  pre- 
scribed thereby,  279  h. 
when  it  stays  the  statute  of  limit- 
ations, 79,  85. 
Improper  Joinder  of  causes  of  action, 

demurrer  for,  207  e. 
Inability  of  judge,  27,  25  b. 

of  mayor  or  recorder's  court,  88. 

of  justice,  44  d, 

of  county  judge  to  try  case,  80, 

81/ 
of  county  court  to  hear  appeal,  722. 
See  Dieahility. 
Inconsistent  statutory  provisions  re- 

J)ealed,  678. 
es  and  practice  abrogated,  678. 
defenses,  280  b. 
Indefinite  omd  uncertain  pleading,  may 
be   made   more   definite    and 
certain  by  amendment,  246. 
what  is  uncertainty,  247/ 
uncertainty  is  to  be  remedied  by 

motion,  250  b, 
motion  for  amendment,  250/ 
Index  to  case  in  court  of  appeals, 
when  necessary,  685. 
of  records,  clerk  to  keep,  697. 
Indian,    no    jurisdiction   of    action 
against,  14  a, 
action  by,  99  d, 
Indian  annuities  not  assignable,  98  g, 
Indian  lands,  railroads  through,  coun- 
ty court  has    jurisdiction  of, 
80. 
nation,  party  to  action  by,  09  d, 
complaint  by,  194  d. 
Indorsement  on  papers,  of  name  and 
residence,  698. 
of  title  of  cause,  &c.,  702. 
Indorser  may  recover  costs  iacnrred 

by  him,  510  a. 
Infancy,  costs  after  defense  of,  491  g, 
discontinuance  after  a  defense  of, 

521/491^. 
disability  of.  79,  85. 
Infiint,  in  suits  oy^  defendant  is  enti- 
tled to  security  for  costs,  488  d, 
when  a  party  to  a  contract  sued 
on  must  be  joined  as  defendant, 
106  a. 
plaintiff,  costs  against,  509. 
service  of  summons  on,  181. 
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InJEuit— omfintM^. 

diflcontinaanoe  of  action  against, 

491  fir,  521/. 
guardian  of,  Hable  for  coeis,  509. 

of,  may  yerif^  the  pleadings, 

attorney  may  anbecribe  the  plead- 
ings as  attorney  for  the  guard- 
ian, 238  a. 

an  in&nt  married  woman  auinff 
Jointly  with  her  husband  need 
not  haye  a  guardian,  101  a. 

when  an  infant  defendant  may 
petition  for  appointment  of  a 
guardian,  101,  108  a. 

Bale,  mortgage,  or  other  disposi- 
tion of  real  estate  of,  29. 

specific  performance  by,  29. 

to  appear  by  ffuardian,  101, 101  a. 

guardian  for,  how  appointed,  101. 
for,  on  appeal,  101  e, 

judgment  against,  without  ap- 
pointment of  a  guardian,  ir- 
regular, 101  a. 

complaint  by,  192  h. 

guardian  must  be  appointed  be- 
fore commencing  a  suit  for  the 
infant,  101  a, 

admission  in  pleading  of,  259, 260. 

action  for  partition  by,  059  d, 

infant  feme  eof>ert  defendant, 
660  & 

proceeds  of  sale  of  real  estate  oi^ 
to  be  brought  into  court,  727. 

costs  on  reference  as  to  sale  of 
real  property  of,  727,  728. 

guardian  of,  to  giye  security  to 
account,  644,  724. 

guardian  ad  liUm  of,  not  a  party 
to  the  action,  88  K 

statute  of  limitations  does  not  run 
against,  79. 

guardian  ad  lit&m  for,  his  rights 
and  duties,  102  a. 

proof  under  answer  o^  261  e. 

Bee  Ir\faney, 
Inferior  conrt^  costs  on  reyiew  of  a 
decision  of,  in  a  special  proceed- 
ing, 515. 

recora  of,  how  proyed,  647  e, 

appeal  to  supreme  court  from,  548. 

appeal  to  county  court  or  New 
York  common  pleas  from,  561. 
Information  in  nature  of  quo  warranto 
abolished,  and  action  substi- 
tuted, 650. 

denial  of  any,  Ac,  212  e. 
Informer,     parties    to     action    by, 
99  5. 


lijuielion,  motion  for  not  an  adion, 
10  b. 

order  under  section  297  i8not,479e. 

writ  of,  abolished,  and  order  sab- 
stituted,  812. 

kinds  of  813  a. 

may  be  by  the  court,  or  a  jadge, 
or  a  county  judge,  812. 

may  be  at  general  term,  318  «. 

order  will  not  be  modified  a 
.     parte,  524  e. 

against  board  of  health,  818 1. 

against  State  ofBcers,  817  e, 

against  municipal  coiporatioitt, 
817  d,  819  ff. 

to  stay  proceedings  in  snothtt 
action,  817  e. 

to  suspend  business  of  corpon- 
tion,  15  5,  826. 

effect  on,  of  remoyal  of  action  into 
United  States  courts,  or  dis- 
missal of  complaint,  815  e. 

in  what  case  granted,  818,  816, 
ZlSe. 

prounds  for,  814  a. 

IS  not  retroactiye,  813  c 

continuance  of^  817  a. 

can  only  go  against  party  to  ac- 
tion, 818  5. 

to  restrain  summary  proceedings 
to  recoyer  possession  of  rnl 
property,  321/. 

to  restrain  a  nuisance,  818  i^ 
819  b. 

to  restrain  the  imposition  of  s 
tax,  820  q. 

to  restrain  use  of   trade-mait, 

817  5. 

to    restrain   transfer    of  stock, 

818  0. 

to  restrain  the  exercise  of  a  trade, 

819  b. 

to  restrain  a  party  from  giving  his 

seryices  to  another,  821  o. 
to  restrain  publication  of  privata 

letters,  818  a. 
cases  in  which  it  has  been  refused, 

819  r. 
by  defendant,  814  e. 
how  seryed,  814  d, 
copy  of  aflfidayit  to  be  served 
with,  821. 

filed,  695. 
must  be  obeyed,  815  a. 
may  be  granted  at  any  stage  of 

ttie    action   before  judgment, 

822 «.  , 

granting  of,  rests  in  discretion  of 

the  court,  825  k. 
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Iqjonctioii  — «m<«mM({. 

after  answer,  82d. 

sectirity  upon,  822,  828  d, 
to  stay  DusinesB  of  corporation, 

15  I,  826. 
in  superior  court,  828  e. 

to  stay  proceedings  after  Judg- 
ment, 828  a. 

reference  to  ascertain  damage  on, 
828,  824/. 

damages  allowed  on,  824/. 

action  on  undertaking  on,  825  0. 

defendant  may  be  heard  before 
granting  of,  825. 

order  to  show  cause,  restraint  in 
meantime,  825. 

motion  to  vacate  or  modify,  826. 

Tacating  for  nonprosecution   of 
action,  828  e, 

stay  by,  effect  of,  on  time  of  limit- 
ation, 86. 

perpetual^  appeal  from  judgment 
awarding,  547/ 

review  of  order  for,  815  d^  828/ 
Injury^  to  the  penon  or  eharacter,  de- 
fendant may  be  arrested  in  ac- 
tion for,  281. 

limitation  of  action  for,  in  cases 
not  specially  provided  for,  80. 

causing  death,  complaint  for  181  e. 

by  nonrepair  of  premises,  182/ 

by  leavii^T  hatchway  open,  182  a. 

by  one  animal  to  anotner,  182  h, 
fmd, 

to  the  person,  criminal  conversa- 
tion is,  285  d. 
seduction  is,  285  d. 
cruelty  to  wife  is,  285  d. 
adultery  is  not,  285  d. 

actions  for  injustices^  courts,  88. 

to  real  or  porimal  property,  action 
for  in  justices'  court,  88. 

See  NegUgenee.      m 
Innkeeper,  not  liable  to  arrest  in  ac- 
tion to  recover  goods  lost  by 
a  guest,  285  e. 

assignment  of  claim  against,  92  e. 

form  of  summons  in  action  against 
126  i. 

lien  of,  15  d, 
Inqnesty  in  what  cases,  705,  875  e, 

intention  to  take,  must  be  express- 
ed in  the  notice  of  trial,  705. 

affidavit  to  prevent,  878  e. 
by  whom  to  be  made,  874  h, 

affidavit   to    prevent,  form    of, 
874(2. 
to  be  ffied,  and  copy  served, 
875  a. 


Inquest — contmued, 

serviceof  affidavittoprevent,  875  ft. 
when  it  may  be  taken,  875  «,  705. 
proceedings  on,  875  g. 
waiving  or  setting  aside.  876  ft. 
appeal  from  order  openmg  or  re- 
rasing  to  open,  876  d. 
in  actions  against  the  several  par- 
ties to  a  bill  or  note,  874  e, 
claim  admitted  by  pleading  to  be 

allowed  on,  875  A. 
in  justice's  court,  62  d. 
Bee  Affidavit  of  merite. 
Inquiry  of  damagee.    See  Aueuemenl 

of  damMgee, 
Insane  person,  discharge  o^  from  ar- 
rest, 284  ft. 
statute  of  limitations,  not  to  run 

a^nst,  79,  85. 
service  of  summons  on,  188  a. 
Bee  Uneound  mind. 
Insolvent    debtors,    jurisdiction    of 
county  court  as  to,  80. 
security  for  costs  in  actions  by,  in 

certain  cases,  488  d, 
provisions  of  revised  statutes  as 
to.  retained  in  force,  680. 
Inisolvent  corporation,    receivers  of, 
852/ 
provisions  as   to   supplementary 
proceedings,  do  not  apply  to, 
462  a. 
costs  of  closing  up,  488  a. 
Insolvent  dieehofrge,  how  pleaded,  21 80. 

Bee  Diieharge. 
Insolvent,    sureties    becoming,    542, 

548/  485  g. 
Inspection  of  booh,  4he,,  601. 

See  Diieovery, 
Installments*  execution  for,  on  judg- 
ment oy  confession,  597. 
in  mortgage  cases,  allowances  on, 

500. 
action  for,  on  bond,  89. 
Instnunent  in  toritifig,  parties  to  ac- 
tions upon,  108. 
how  pleaded,  58, 162  d, 
costs,  where  several  actions  on 

one  instrument,  488, 491  d, 
for  payment  of  money,  action  or 
defense  on,  how  pleaded,  252, 
252  ft. 

in  justices'  courts,  58. 
allowance  in  addition  to  costs, 
in  action  for  construction  of^ 
499. 
See  Sealed  instrument. 
Insurance  eompanies,  insolvent,  costs 
of  windmg  up,  488  a. 
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Insurance   iN>lie7,    oomplaint  upon, 
183  a. 
consolidating  actions  on,  258  n. 
action  on,  18  b, 
asfiignment  of  claim  on,  91  a. 
Interest)  on  yerdict  or  report  of  ref- 
eree, when  allowed;  602. 
on  monev  ordered  to  be  repaid, 

608  h. ' 

when  jury  ma^  assess,  886  g, 
not  to  diaqnaliiy  a  witness,  612. 
party  in,  to  sne,  88. 
all  parties  in,  to  be  Joined,  108. 
when  all  parties  in,  need  not  be 

joined,  107. 
transfer  of^  not  to  abate  action, 

109, 118  a,  d. 
comi)onnd,  887  5. 
Interlocutory    cotiUy   how   collected, 

609  e. 

within  what  time  to  be  paid,  722. 
what  are,  609  i, 
af^nstment  o(  607  A,  504/. 
proceeding,  appeal  firom  order  in, 

17. 
Intermediate  order,  when  may  be  re- 
viewed in  the  conrt  of  appeals, 

627. 
Interpleader,  when  it  will  be  ordered, 

1U;116A. 
costs  in,  116  «L 

appeal  from  order  for,  116  d. 
Interrogatories,  how  settled,  &c,  616  6, 
exa^nination  on,  by  consent,  776  A. 
Irregular  Judgment,    setting   aside, 

488  I,  592  g,  596  d,  582  ±  712, 

718. 
cannot   be  reviewed  by  appesl, 

632  d 
Irregularly  notice  of  motion  for,  to 

specify  irregularity  complained 

of,  712. 
motions  on  account  of,  712,  718. 
Irrelevancy,  not  a  ground  for  demur- 
rer, 260  I. 
Irrelerant  answer  and  defenses  may 

be  stricken  out,  281. 
pleading,  what  is,  288  h, 
motion  to  strike  out,  288  d. 
Judgment  after  striking  out,  284  e, 
no  appeal  from  order  striking  out, 

234/. 
cr  redundant  matter  may  be  struck 

out  on  motion,  246. 
and    redundant^   not   equivalent 

terms,  246  h, 
matter  defined,  247  a. 
motion  to  strike  out  as,  when  and 

bow  made,  250  5. 


Irrelevant — eontmued, 

entire  pleading  cannot  be  stnck 
out  as  redundant,  260  h. 

cannot  be  demurred  to,  250  ft. 

waiver  of  objection  to,  250  /. 
IssneSj,  different  kinds  of,  866. 

feigned^  abolished,  72. 

when  they  arise,  866. 

when  issues  of  tact  arise,  856. 

when  issues  of  law  arise^  866. 

of  law  and  &ct  may  arise  in  one 
action,  866. 

when  there  are  issues  of  law  and 
fact,  the  issues  of  hct  to  be  fint 
tried,  unless,  &c.,  866. 

practice  where  there  are  iasaes  of 
law  and  fact  to  be  tried,  866  a. 

of  nul  tid  record  how  tried,  868. 

must  be  all  disposed  ofbefore  judg- 
ment can  be  entered,  866  a.  ^ 

trial  is  the  judicial  eraminittifln 
of,  867. 

how  tried,  867,  706. 

may  be  tried  in  any  place  the  pa^ 
ties  agree  upon,  868  «. 

may  be  referred,  402. 

should  be  Joined  as  to  all  defeodr 
ants  beiore  cause  noticed  for 
trial,  876,  e. 

qf  law  to  be  tried  by  the  court, 
unless  they  are  refened,  867. 

proceedings  on  judgment  on,  401. 

of  fact  in  action  for  the  recoveiy 
of  money  only,  or  specific  real 
or  personal  property,  or  for  a 
divorce,  to  be  tried  bj  a  jvy 
unless  jury  trial  is  waived,  or 
a.  reference  be  ordered,  867. 

in  cther^aetionSy  to  be  tried  by  the 
court,  except  a  juiy  trial  or  a 
reference  be  ordered,  868. 

<lffaet,  triable  by  the  court,  may 
be  tried  at  circuit  or  special 
term,  868. 

of  fact,  triable  by  a  jury  or  by  tiie 
court,  to  be  tried  before  a  sm- 
ffle  judge,  868. 

of  fact  in  the  supreme  court,  to  be 
tried  at  a  circuit  when  the 
trial  is  by  jury,  otherwise  at 
circuit  or  special  term,  868. 

how  settied,  707. 

of  lato  to  be  tried  at  a  circuit  or 

rial  term,  868. 
to  have  preference  on  the 
'  calendar,     unless    the    court 

otherwise  direct,  868. 
where  tried,  868, 
may  be  referred,  402. 
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either  party  may  notice  for  trial, 

869. 
note  of,  to  be  furnished  to  clerk, 

869. 
to  be  entered  on  calendar,  869. 
how  disposed  of  on  the  calendar, 

872. 
of  fifict  joined  in  a  county  court 

before  July,  1848,  676. 
of  fact  cannot  be  sent  to  be  tried 

by  a  sheriff's  jury,  875  i. 
date  of,  549  A,  714,  417  g. 
when  either  party  may  bring  to 

tnal,  878. 
in  divorce  cases,  868  a,  707. 
one  trial  should  dispose  of  all, 

878  h, 
oosts  where  there  are  several,  and 

plaintiff  succeed  on  some  only, 

480  ». 
Bee  Note  of  issue^  TricH^  Verdict, 

Date  of  isme. 
Items  of  aoconnt,  when  need  not  be 

inserted  in  pleading,  243. 
how  to  be  delivered,  242. 
ihrther  particulars  of,  242. 


Jafl    liberties,  jurisdiction    of   the 
county  courts  as  ta,  80,  81  a. 
extent  of,  442  d. 

defendant  not  entitled  to,  442/. 
Jafler,  cannot  be  bail,  298,  e. 
Joinder  of  cause  of  action  255. 
ofdefense8,228,  280. 
of  parties,  108, 107,  108,*2p7  e, 
of  nusband  and  wife,  100  d,  b. 
joinder  of  parties,  where  some  re- 
fuse to  join,  107. 
where  parties  very  numerous, 
107. 
See  Parties. 
Joint  debtors,  who  are  not.  108  g. 
costs  in  action  against  represen- 
tative of,  491  h. 
confession  of  jud^ent  by,  591  e. 
offers  of  compromise  by,  599  c. 
absence  of  one,  as  affecting  the 

time  of  limitation,  84  e, 
commencement  of  action  against, 

78  r. 
arrest  in  action  against,  288  e. 
execution  against,  445  h. 
proceedings  supplementary  to  ex- 
ecution against,  469. 
Joint  aTid  several  debtors,  proceedings 
against,  where  the  summons  is 
served  on  one  or  some  of  the 


Joint  and  several  debtors — oorUinued. 

defendants  only,  189. 

where  the  summons  is  served 
on  all  the  defendants,  140. 

judgment  in  action  against  140, 
419. 

execution  against,  445  h. 
deUorSt  attachment  against,  838  a, 

judgment  for  want  of  answer 
against,  857  a. 

payment  by  one  does  not  revive 
liability  of  the  others,  87  h. 

costs  in  action  airainsL  491  e, 
492  5.  ^       ^ 

debtors,  heirs,  devisees,  legatees,  and 

tenants  holding  under  a  judg- 
ment debtor,  proceedings  against, 

588. 

on  jud^ent  against  one  of  sev- 
eral joint  debtors,  those  not 
served  may  be  summoned  to 
show  cause  why  they  should 
not  be  bound  by  the  judg- 
ment, 588. 

if  judgment  debtor  die  after 
judgment,  his  heirs,  devisees, 
or  legatees,  or  the  tenants  of 
real  property  owned  by  him, 
and  affected  by  the  judgment, 
may  be  summoned  to  show 
cause  why  judgment  should 
not  be  enforced  out  of  estate 
of  deceased,  589. 

form  of  summons,  590. 

summons  to  be  accompanied 
by  affidavit  of  amount  due, 
5u0. 

answer  by  party  summoned^ 
590. 

subsequent  proceedings  the 
same  as  in  an  action,  590. 

answer  and  reply  to  be  verified 
as  in  an  action,  591. 

attachment  may  issue  to  com- 
pel application  of  pronerty  to 
payment  of  the  juagment, 
591. 
Joint  rrferenee,  when  ordered,  406  b, 
ttoek  companies,  parties  to  actions 
by  and  again6t,97  c. 

actions  on  judgments  against, 
71/. 

complaint  by  officer  of,  158  (^ 
Jadge  not  to  sit  in  cause  in  which  he 
is  a  party,  44  d. 
not  to  review  hia  own  decision, 

27  b,  762. 
not  to  hold  any  other  office,  768. 
election  of,  765. 
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compensation  of^  764,  772. 
not  to  take  fees,  practice  as  attor- 
ney, or  act  as  referee,  767,  86. 
order  ofs  when  enforced  in  same 
manner  as  an  order  of  the 
coort^  812. 
how  vacated  or  modified,  624. 
inability  of,  to  hold  a  special  tenn, 
circuit  court,  or  sit  at  a  gen- 
eral term,  or  preside  at  oyer 
and  terminer,  provided  for, 
25  5. 
disability  of;  27,  27  \  e. 
minutes  of,  motion  for  new  trial 

on,  889. 
at  ehcmberi^  powers  of,  27,  628. 
county  judffe  has  power  oi^  in 
actions  of  the  supreme  court, 
685. 
adjustment  of  costs  by,  507  h. 
order  of,  not  to  be  treated  as  a 

nulli^,  680  d. 
appeal  n'om  order  of|  554,  685. 
qf  court  of  (^tpedU  may  adjourn 
court,  19. 
orders  by,  688. 
may  enlar^  time  for  taking  any 

proceedmgs,  688. 
act  relating  to  court  of  appeals 
and  conmussion  of  appeals, 
768. 
of  tupreme  court  to  transact  busi- 
ness out  of  court,  27. 
powers  of;  27  d, 

business  commenced  before  one 
judge  in  first  judicial  district, 
may  be  continued  before  an- 
other, 27. 
has  power  throughout  the  State, 

27  i. 
has  the  special  jurisdiction  be- 
fore the  code  vested  in  vice- 
chancellors,  &C.,  27  d. 
inability  of,  27. 

act  relating  to  supreme  court, 
770. 
qf  county  courty  powers  of,  685, 

628. 
See  County  judge^  Juitice  of  Uie 
peace. 
Judges  to  meet  and  revise  rules,  678, 

773. 
Judgment  and  order,  distinction  be- 
tween, 627  e. 
is  a  contract,  228  e, 
defined,  854. 

on  failure  of  defendant  to  anmoer, 
354,  856  5,  708. 


Judge — continued. 

for  excess  over  oounter-claiin,  855 
in  common  law  and  in  equi^  ac- 
tioiis,diffierence  bet  we6D,4^9  L 
after  service  by  pubUestion,  70i 
psoof  of   no    answer  leodTed, 

856  c 

against  one  of  several  deftadants, 

857  a. 

order  for  judgment,  857  5. 

death  of  defendant  before,  857  & 

where  application  for  is  to  be 
made,  857  dy  708. 

when  notice  of  application  for 
must  be  given,  857 «. 

proof  of  plaintiff 's  demand,  vben 
necessary,  858  c 

plaintiff 's  damages,  how  aaseflsed, 
858,  359. 

commission  to  take  tesdnonyof 
witness  on  assessment  of  dam- 
ages, 859  c 

Betting  aside  on  writ  of  inqmry, 
859^. 

after  service  by  publication,  189  ^, 
359  ffy  704. 

for  the  diffmnoe  on  an  admitted 
demand  and  admitted  coun- 
ter-claim, 856,  860  h. 

restitution  on  reversal  o^  860  a, 
856. 

motion  to  open  judgment  for  de- 
fiiult  of  answer,  360  c 

appeal  from  order  opening,  (an- 
iusing  to  open  judgment  for 
default  of  answer,  861/ 

renewing  motion  to  open  judg- 
ment. 861  g. 

how  directed,  427. 

in  the  alternative.  427, 427  & 

settling  form  of^  428  s. 

clerk  to  enter  pursuant  to  yerdict, 
889. 

manner  of  entering,  419, 890  a. 

may  be  for  or  against  any  of  the 
parties,  419. 

may  grant  defendant  afBimatlTe 
relief,  419,422  a. 

against  one,  leaving  action  to  pro- 
ceed against  the  rest,  419, 
422  i. 

against  married  woman,  419, 
424  d. 

against  one  of  several  defendants, 
420  a. 

on  recovery  by  plaintiff  with  costs 
to  defendant,  421  i 

where  there  is  no  answer,  4U  a 

where  there  is  an  answer,  424 1 
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clerk  to  inaert  costs  m  entry  of, 

503.^ 
can  be  fied  during  office  hours 

only,  697. 
on  the  pleadings,  motion  for,  287. 
-where  there  are  issues  of  law  and 

fact,  427  &. 
against  joint  debtors,  il9, 140. 
against  partners,  140. 
on  counter-claim,  227  d, 
against  executor,  428  h. 
on  bond,  428  g. 

for  want  of  reply  to  answer,  287. 
on  Mvolous  demurrer,  answer  or 

reply,  362. 
to  be  entered  in  judgment-book, 

428,  429. 
death  of  party,  when  it  does  not 

prerent  entry  of,  1 10  Jc, 
when  and  how  docketed,  68,  430. 
entry  on  docket  of,  '*  secured  on 

appeal,"  480,  432  n. 
on  report  of  rtferee^  416  c. 
on  issue  of  law,  proceedings  on, 

401,  856  &. 
on  bond  and  warrant,  &c.,ezecuted 

before  July,  1848,  645. 
of  court  of  appeals,  1 8. 
of  superior  court,  how  pronounced, 

36. 
of  New  York  common  pleas,  how 

pronounced,  36. 
of  justices,  power  of  county  court 

over,  30. 
of  justice  of  the  peace,  56,  65  o, 

68. 
complaint  in  action  on,  183  d, 

to  set  aside,  194/. 
how  pleaded,  251^  251  d, 
answer  to  complamt  on,  220  l, 
not  to  be  entered  till  all  issues 

disposed  of,  428  h. 
order  on  petition  may  be  enrolled 

or  docketed  as,  722. 
on  appeal,  18,  527,  573,  549. 
to  recover  personal  property,  427. 
in  foreclosure  cases,  731. 
in  divorce  cases,  750. 
taken  against  a  party  through  his 

mistake,  iniMivertence,  or  sur- 
prise, or  excusable  neglect, 

court  may  relieve  from,  273, 

578,  580  c. 
opening,  and  letting  in  defendant 

to  defend,  185,  139  A,  360  <;, 

554  <;. 
recovered^  answer  of,  218  g. 
haw  enforced^  488,  437. 


Xudgment — continued, 

after  service,  by  publication,  139  g. 

of  United  States  court,  provisions 
of  code  as  to  lien  of  judgment 
extended  to,  431  a, 

restitution  on  reversal  of,  583, 527, 
856,  860  a,  540  d,^ 

satis&ction  of^  458  d.  ' 

payment  ot,  does  not  prevent  an 
appeal,  523/. 

will  not  be  reversed  for  technical 
defects,  588  g. 

actions  on,  regulated,  71 ,  80. 

actions  on,  in  justices'  c<7urts,  89, 
66  c,  d,  71. 

time  for  conmiencing  action  on,  80. 

defense  to  action  on,  220  5. 

presumption  of  payment  of,  80  h, 
74/ 

of  court  of  special  jurisdiction  how 
pleaded,  251. 

Ifoolkn  clerk  to  keep,  428. 

lien  of,  430,  431,  56,  68,  69  &. 

roU,  429,  429  a. 

on  eonfestwn^  39,  48  d.  597. 

on  counter-claim,  227  d. 

for  amount  admitted  due,  860  h. 

parties  to  action  to  stay  proceed- 
ings on,  1 07  h. 

notice  of,  530  d, 

compelling  party  to  perfect,  529  d, 

action  to  set  aside,  361  A. 

against  New  York  city,  set  aside 
pursuant  to  law  of  1859, 
861  i. 

relief  against  on  motion,  861  J. 

against  mayor,  &c.,  of  New  York, 
362  a. 

on  frivolous  answer,  demurrer  or 
reply,  862. 

tet-off  of,  96  d,  458  w. 

stay  of  proceedings  on,  action  for, 
107  &. 

agreements  to  stay  entry  of,  429  e. 

ddtor,  debts  due  may  be  paid  to 
sheriff,  468. 
proceedings  against,  after  execu- 
tion returned  unsatisfied,  460. 

See  Supplementary  proceedings. 

d<^tordec€<Medy  proceedings  against 
representatives  of,  589. 
execution  against  property  of,  487 
enforcing  judgment  against,  80  a. 

creditor  deceased,  execution  in  fa- 
vor of,  485  e, 

roU^  when  clerk  to  make  up,  429. 
of  what  constituted,  429  g,  h, 
it  is  the  clerk^s  and  not  the  attor- 
ney's duty  to  make  up,  429  g. 
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order  to  annex  case  to,  429  e. 

on  submiesion  of  controreiBy  with- 
out action,  588. 

on  confession  of  jndgment  withont 
action,  597. 

on  appeftls  to  conrt  of  appeals,  18. 

on  appeal  to  supreme  court,  649. 

on  appeal  to  general  term,  658  i. 

on  appeal  to  common  pleas,  578, 
582. 

roll,  itppeal  upon  alone,  662  h. 

amendment  of,  271  j. 

irre(fuJar^  setting  adae,  488  5, 592  ^, 
596  d,  582  d,  712,  718. 

standing  as  security,  484  e, 

after  appeal  to  court  of  appeals, 
589,  527. 
Jadiclai  notloe,  matters  judicially  no- 
ticed need  not  betdleged,  161 «. 
Jarisdictlon  of  courts^  generally,  18, 
18  &. 

of  court  of  appeals,  15. 

of  supreme  court,  20  a, 

of  circuit  courts,  21  o. 

of  oyer  and  terminer,  20. 

of  county  court,  28. 

of  superior  court,  88. 

of  N.  Y.  common  pleas,  88. 

of  justices^  courts,  88. 

of  marine  court.  New  York,  571  e. 

courts  acquire,  from  time  of  service 
of  sunounons,  or  allowance  of 
provisional  remedy,  148,  881  e. 

of  courts  continued,  18. 

when  and  how  it  must  be  alleged, 
251. 

demurrer  to  complaint  for  not 
stating,  206  h, 

costs  where  court  has  not,  488  h, 
491^ 

priority  of,  18  a, 
Jnron  examination  of  as  a  witness, 

880/ 
Jury*    See  TVial  by  jury,  878. 

objections  to,  68  b, 

objections  to,  how  waived,  877  b, 

struck,  877  e. 

charging,  64  e,  881  g. 

deliberation  of,  64/,  888  a. 

disagreement  o^  65  b,  888  b. 

separation  ot  888  e. 

interference  with,  888  d. 

counsel  addressing,  877  e, 

one  of^  may  be  called  as  a  witness, 
880/ 

verdict  of,  884,  885.    See  Verdict, 

may  take  out  papers,  888  a. 

may  be  polled,  888/ 


Jnry — continued, 

in  county  court  and  court  of  seBiioiu 

how  drawn  and  summoned,  U. 
for  adjourned  drcuit  andooonty 

court  and  oyer  and  tenniner,  M. 
waiver  of,  62  e,  896. 
fees  of,  776. 
Justice.    See  CourU  of  jvMo^  hi^^ 

Juetiee  of  the  peace. 
when,  cannot  act,  44  d, 
death  of;  569,  572. 
out  of  office,  572. 
fees  to,  for  return,  585,  570. 
examination  of  as  a  witness,  68  a. 
Justices*  eonrts  of  New  7orkeUti,fn. 
of  Buffalo^  appeals  from,  S63  b. 
of  cUie$,  jurisdiction  o^  67 1. 

general  provisions  as  to,  68. 

appeal  to  court  of  appeals,  16. 

transcript  of  judgment  of,  68,69. 

transfer  from,  to  common  pleia, 
562  a. 

appeals  fit)m,  to  common  plets, 
or  county  court,  563. 

when  judgment  o^  deemed  jndg- 
ment of  N.Y.  commonplns,69. 

supplementaty  proceedings  oo 
judgment  of,  464  / 
Justices  of  iXe  peaeOy  courts  of^  existing 

provisions  of  law  as  to,  al)ol- 

isbed,  88. 
jurisdiction  of,  88,  42, 4a. 
disability  of,  44  d, 
long  summons,  44  e. 
form  of  summons,  45  h, 
short  smnmona,  45  e, 
attachment,  45  K 
warrant,  47  b, 
service  of  summons,  47  c 
return  of  service,  47  d. 
appearance,  48. 
calling  action,  49  a, 
discontinuance  of  action  by  non- 
appearance, 49  b, 
defendant  appearing  pending  the 

trial,  49  c 
infant  defendant,  49  d, 
adjournment,  49  e, 
security  on  a^joununent,  51  c 
adjourning  court,  51  d. 
answer  of  title  in,  51. 
as  to  part,  56. 
transfer  to  supreme  court,  56. 
rules  in,  67. 
pleadings,  57. 

complaint,  57,  69  a. 

demurrer,  67,  60  a. 

answer,  57,  60  «. 

construction,  61/ 
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Jostlees  of  Vve  peace,  eourti  qf^-can^d, 

roles, 
amendment,  58,  61  g, 
yerification,  61  «. 

Tariance,  58,  62  h, 

docketing  judgment,  66,  59. 

either  parfy  may  be  requii^ed  to 
exhibit  his  account,  59. 

offer  to  allow  judgment,  59. 

provisionB  of  code  respecting 
forms  of  action,  parties  to 
actions,  rules  of  eyidence, 
times  of  commencing  actions, 
and  serrice  of  process  upon 
corporation,  apply  to,  59. 

plaintiff  required  to  prove  his 
case  in,  62  c 

taking  inquest,  62  d. 

venire,.  62  g, 

waiver  of  jury,  62  «. 

justice  required  a»  witness,  68  a, 

objections  to  jury^  68  h. 

examination  of  witnesses,  68/. 

nonsuit,  64  d. 

charging  jury,  64  e, 

deliMration  of  jury,  64/. 

verdict,  64  h. 

damages,  65  a. 

disagreement  of  jury,  65  h, 

judgment,  65  c, 

costs  and  fees,  66  i 

execution,  67  a, 

renewal  of  execution,  67  h. 

satis&ction  of  judgment,  67  e. 

compelling  execution,  67  d. 

amending  return  to  execution, 
67  «. 

contempts,  67/ 

judgment  by  confession  in,  48  d. 

how  to  make  a  return,  570. 

appeal  to  court  of  appeals  in  ac- 
tions commenced  before,  588  g. 
15. 

provisions  as  to  security  for  costs 
do  not  apply  to,  484  a. 

new  trial  on  appeal  from.  578. 

transcript  of^  may  be  filed  and 
docketed  with  county  clerk, 
68. 

effect  of  filing  such  transcript,  69. 

when  a  Hen  on  real  estate,  56,  69. 

powers  of  county  court  as  to,  80. 

execution  against  the  person  on, 
441  «. 

action  a^nst,  42  5. 

QeeJtutice. 
Justification  of  slander,  how  pleaded, 
254  a. 

ofbai],298,  696.    Bee  Bail 
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of  bail,  when  complete,  299  K 
of  sureties,  696,  546. 
necessary  in  all  cases,  696. 
See  8uretie$, 
of  sureties  for  costs,  486/ 

Kings  county    first    subdivision    of 
section  30  of  the  code  not  to 
apply  to,  30. 
lie  pendene  in,  698  a. 
printing  calendars,  698  a. 
See  Second  jtulieial  dietrict. 
Knowledge,  when  to  be  aUeged  in 
pleading,  197  e, 
denial  of,  212  e. 

Landlord^    defending    ejectment^  a- 
gamst  his  tenant,  is  liable  for 
the  costs,  517  tf. 
and  tenantj  effect  of  relation  of, 
on  time  for  commencing  action 
to  recover  real  p»  operty,  78. 
^    proceedings,  not  an  action^  10  b, 
appeal  from  to    county   court, 
81a. 
in  district  courts,  New  York, 
67. 
presumption    that  relation  con- 
tinues, 78. 
admitting  to  defend,  115  a. 
interpleader  by,  116. 
counter-claim  in  action  between, 
228  c^. 
Land,  trespass  on,  provisions  of  re- 
vised statutes  retained,  680. 
summary  proceedings  to  recover 
possession,  81  a. 

Satent  for,  how  proved,  647  d, 
ee    Indian    lande^    State    lande^ 
Beal  property. 
Laws  of  other  States  and  govern- 
ments, how  proved,  646. 
inconsistent  with  code  repealed, 

678. 
relating  to  court  of  appeals,  and 

commission  of  appeals,  768. 

relating  to  supreme  court  and  the 

election  of  a  judge  of  the  court 

of  common  pleas  for  the  city 

and  county  of  New  York,  770. 

to  regulate  proceedings  against 

corporations  by  injunction,  and 

otherwise,  775. 

Leasehold,    sale    of,   on    execution^ 

452^ 
Leave  and  lieenee,  defense  o^  219  a^ 
52  & 
to  eue,  when  to  be  alleged,  154  &. 
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Legaeles,   parties  to  actions  to   re- 
cover, 105  e. 
Legal  and  equitaile  relief  may  be  de- 
manded in   the  same  action, 
201  <2,  257  5,  668  d,  425  a. 
Legal  iiotloeB,  time  for  publication 

of,  how  compnted,  646. 
Legatees,  proceedings  by  and  against, 
not  affected  by  the  code,  680. 
See  Jbitit  debtan,  dte. 
Legitimacy  of  children^  how  question- 
ed in  actions  for  diyorce,  749. 
Letters  patent,  action  to  vacate,  658. 
Letters  pHwUe^  injunction  to  restrain 
publication  of,  818  i, 
cannot  be  levied  upon  by  attach- 
ment, 880  h. 
Letters  rogatory,  622  d. 
herf»    See  Bxeisution, 
Liability  created   hy   Hatutey   within 
what  time  to  be  sued  upon,  80. 
Libel,  aetums  for,  cannot  be  brought 
in  Justices*  courts,  42. 
must  be  brought  within  two 
vears,  82. 
parties  to  action  for,  100  h,  108/ 
arrest  in  action  for,  288  e. 
no  injunction  to  restrain  publica- 
tion of,  820  V. 
complaint  in  action  for,  188  e. 

258. 
answer  in  action  for,  258. 
justification  on  ground  of  truth, 

how  pleaded,  254  a. 
what  are  mitigating  circumstan- 
ces, 255  a. 
pleading  mitigating  circumstan- 
ces, 254/ 
mitigfating  circumstances,  no  de- 
murrer to,  254/. 
costs,  470  i,  487. 
transfer  of  actions  for  to  marine 

court,  561  0. 
8ee  Blander, 
Liberties.    See  JaU  Wyrtiea. 
Lteense,  answer  of,  219  a,  52  h. 
Lien,  effect  of  order  in  proceedings 
supplementary  to  execution  as, 

of  innkeepers,  ftc.,  15  d 

by  judgment  on  real  estate,  56, 68, 
69  &,  480,  481. 

by  execution  on  personal  proper- 
ty, 448/ 

by  attachment,  881  a. 

by  referee  for  his  fees,  414  d. 

by  attorney  for  his  fees,  459  5, 
480  tf,  668/ 

costs  in  actions  to  enforce,  491  a. 


Lien — eonHnued. 

lau^  proceeding  under,  appeslable 

to  county  court,  81  a. 
provisions  of,  not  repealed  by  the 
code,  680, 
Life  interest,    how  computed,  742, 

758. 
Life   tenant.     See  Tenant  fer  l^e^ 

Oufteeffy  Datper. 
Lights,  for  courts,  super?i8on  to  for- 

ni8h,28. 
Lbnitatlons  in  causes  of  action,  prior 
to  July,  1848,  74  d,<L 
when  the  court  will  restrun  the 
defendant  from  interposing  the 
defense  of,  860  e,  269  a. 
defense  of,  must  be  set  up  in  an- 
swer, 74,  221 «,  204  e. 
revival  of  debt  barred  by,  87. 
statute  of,  of  other  States,  74  e. 
of  defense  of  counter-claim,  227  e. 
qf  acU&M^  repeal  of  existing  limi- 
tations, 72. 
when  action  deemed  commeDC- 

ed,  88, 148. 
effect  of  absence  from  State  on, 

84. 
See  TifMt  for  oommendfig  fl^ 
tioM,     Foreign  eorperatim. 
PteeumpHon  of  pOffmenL 
Limited  divoree.    See  Ditoree, 
Limited  JnrlsdidiOB,  pleading  deter- 
mination of  court  or  officer,  o( 
251. 
Limited  partnerships,  compUdnt  to 
distribute  assets  of|  192  a. 
parties  to  actions  by  and  against, 

108  0. 
See  Partnenihip, 
Liquidated  damages^  form  of  snm- 
mons   in    action    to  lecoTer, 
126  «. 
Liquidate  damages,  defendant  may 

offer  to,  601. 
Lis  pendens,  notice  of  when  may  be 
filed,  129. 
what  to  contain,  129. 
in  foreclosure  suits,  129, 181  a, 
when  constructive  notice,  129. 
court  may  order  it  to  be  removed 

from  the  files,  129. 
to  be  recorded,  180 1. 
Loan  oommlssloners,  complaint  by, 

158  5. 
Loekportand  NIagva  Fills  BaOnud, 
jurisdiction  of  county  court  as  to 
81a. 
Long  aooonnt,  what  is  a,  408  a. 
Long  8aBmons,44  e. 
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Last  pftpHer.  Ae.^  place  o:^  how  sup- 
plied, 645. 
Lost  bond,  complaint  on,  168  e, 

note\  171  g, 
Liuui^*    See  OommiMion  ofLwn  acy, 
Limrae^  connty  court  has  jurisdic- 
tion of  the  person  and  estate  o% 
29. 

action  against,  98  &. 

judicially  declared  such,  cannot  be 
sued  except  by  leave  of  the 
court,  188  a. 

service  of  summons  on,  188  a. 

discharge  of,  from  arrest,  284  5. 

custody  and  disposition  of  estate 
of,  provision  of  revised  statutes 
as  to,  not  affected  by  the  code, 
680. 

eammlttee  of^  payment  of  costs  by, 
748. 

actions  by  and  against,  98^. 

confession  of  ju^ment  by,  592  e. 

See  CiyiMMUwn  ^  Lunacy^ 

Mafl,  service  of  papers  by,  640,  641 
time  of  service  by,  641. 
party  to  whom  paper  sent  takes 

the  risk  of  the  failure  of  the,  640/. 
giving  notice  by,  what  is,  641  K 
sheriff  may  return  process  b^,  545  e 
Maiieioos  prosecution,  complamt  for, 

186  (^ 
action  for,  cannot  be  brought  in 

justices'  courts,  42 
costs  in  actions  for,  479  «,  487. 
Xanaging  agent  of  a  eorporationy  who 

is,  182  a, 
service  of  summons  on,  182  a, 
Mandamas,  an  action,  10  a, 

proceedings  on,  not  affected  by 

the  ieeond  part  of  the  code,  679. 
on  return  to,  rule  to  plead  may  be 

entered,  721. 
appeal  from  judgment  on,  582  &. 
verdict  on,  886  h. 
sections  169  to  177  of  code  relating 

to  amendments  applied  to,  679. 
no   limitation   of   time,    within 

which  to  issue,  78/,  721  h. 
costs  in,  721. 
Xanifest  I^Justleey  new  trial  in  jus- 
tice's court  to  prevent,  580  e, 
Manufiactnring    companies,     action 

against,  parties  to,  98  a. 
trustees  of,  time  of  limitation,  in 

action  to  charge,  81 1. 
in  Herkimer  county,  104  g, 
Karine.  service  of  process  on,  186  h, 

Qee  Seaman, 


Marine  court,  of  New  York  city,  trans- 
fer of  actions  to,  561  e, 

action  on  judgment  of,  71  a, 

judgment  of^  may  be  reviewed  in 
New  York  conmion  pleas,  664, 
561  a,  h. 

may  issue  commission,  614  h. 

execution  against  the  person  on 
judgment  of^  441  e, 

supplementary  proceedings  on  re- 
turn of  execution  out  of,  468  g. 

jurisdiction  of,  561  a, 

costs  on  appeal  in,  586  g, 

regularity  of  judgment  of|  will  not 
be  reviewed  by  New  York 
common  pleas  on  motion,  561  a 

appeal  to  court  of  appeals  in  ac 
tion  commenced  in,  16. 

supreme   court   rules   apply   to, 
698  d 
Harriag^  breach  of  promise  of,  form 
of  summons  in  action  for,  127  h. 

complaint  for,  187  a,  201  e, 

female  cannot  be  arrested  in  action 
for  breach  of  promise  of^  289  h, 

not  to  abate  action,  109. 

action  to  declare  void,  743. 

Bed  IHiooree, 
Married  woman,  parties  to  action  by 
and  against,  100. 

costs  against,  482  j. 

need  not  prosecute  or  defend  by 
guardian  or  next  Mend,  114. 

complaint  to  charge  separate  es- 
tate of,  187  d. 

domicil  of^  118  e, 

complaint  by,  189  e, 

answer  by,  204  d, 

confession  of  judgment  by,  592  5. 

may  be  a  witness  for  or  against 
her  husband,  618  a. 

action  to  charge  separate  estate 
of,  48  tf.  424  i,  119. 

statute  or  limitation  runs  against, 
85  a. 

assignment  by,  91  e. 

judgment  against,  419,  424  d. 

execution  against,  488,  489  e. 
the  person  of,  440  d. 

levy  on  property  of,  for  debt  of 
husband,  449  J,  448  j. 

supplementary  proceedings  a- 
gainst,  463  5, 472  e. 

when  liable  for  necessaries,  100  e. 
Marshal,  supplementary  proceedings 
on  return  of  execution  by,  463  g. 
Material  allegation,  what  is,  260  a. 

if  not  denied,  deemed  admitted, 
259. 
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Material  yaiianee,  what  is,  261, 262^. 

Mayor,  <fc:.,  of  Nevo  York,  appeal  by, 

irom  marine  court  or  justices' 

judgement,  665  a. 

actions  against,  14  K 

allegations  in  complaint  agalDst, 

192  ft. 
jndgment  against,  862  a. 
execution  against,  434  d, 
costs  against,  15, 479  h. 
Bee  Munidpal   corporation^   City 
aiUhoritieB. 
Mayor's  oonrt,  proceedings  in,  may  be 
transfemd  to  county  court,  88. 
jurisdiction  of,  88. 
appeal  from,  to  supreme  court, 
548. 

Mechanics'  Hen  law.    See  Lien  Law. 
lUn,  complaint  to  foreclose,  178  d, 
appieal  fit>m  justices'  judgment  in 

proceedings  on,  81  a. 
lien  on  chattels,  15  d. 
Mercantile  fiMtor,  trustee  of  express 

trust,  98  d. 
Merger  of  ri^ht  to  prosecute  criminal- 
ly, dYil  action  is  not,  11. 
Merits,  affidavit  of,  when  necessary, 
878  c,  724. 
requisites  of,  874  d. 
service  and  filing  of^  875  a,  h. 
order  involving,  what  is,  585  a, 
558  0. 
Mesne  proflts.    See  Ejectment, 
Metropolitan  police  act,  when  parties 
holding  ofilce  under,  cannot  be 
arrested,  278  a. 
when  parties  holding  office  under, 
cannot  be  subpoenaed,  614  h. 
Mexico,  republic  of^  actions  by,  99/. 
Mileage  to  tntneeeei,  505  d. 
Minister  of  the  gospel,  not  allowed 
to  testify  to  certain   matters, 

Minor,  service  of  summons  on,  181. 

See  Ii\fawt. 
Minutes,  special  verdict  or  finding  to 
be  entered  on,  885. 
verdict  to  be  entered  on,  889. 
motion  for  new  trial  founded  on, 

889. 
entry  on,  of  filing  mortgage  with 
the  clerk,  787. 
Mifjoinder  of  parties,  remedy  for,  207  a. 
Misnomer,  in  summons,  125  b, 
in  complaint,  149  e. 
See  FicHtiotu  name. 
Misrepresentation.    See  FaUe, 
Missionary  societies,  sale  or  lease  of 
real  property  of,  21. 


Mistake,  the  court  may  at  any  time 
order  an  amendment  by  correct* 
ing  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other 
respect,  278. 
court  may  relieye  a  party  tnm  a 
judgment  order,  or  o&er  pro- 
ceedinff  taken  against  nim 
through  his  mistake,  inadvert- 
enoe,  surprise,  or  excusable  neg- 
lect, 278,  580  c 
of  officer  of  the  court,  p<urty,  "when 

not  to  suffer  by,  262  e. 
See  Amendment,  VarioMe. 
Mitigating  drcnmstances,  pleading  in 
action  for  Ubel,  &c.,  254/. 
in  other  cases,  216  h, 
what  are,  265  a. 
cannot  be  demurred  to,  254/. 
Moneyed  corporations,  time  of  limita- 
tion not  applicable  to  actions 
against,  86.  , 

injunction  to  restrain  misapplica- 
tion of  funds  by,  818  j. 
proceedings  to  dissolve,  10  a. 
Money  paid,  action  for,  109  a. 
Money,  order  for  payment  of,  741. 
oraered  to  be  repaid,  interest  on, 

508  6. 
of  infanta,  when  to  be  paid  to 

guardian,  728. 
levy  on,  449  a. 

hrought  into  court,  to  whom  paid, 
740. 
is  at  the  risk  of  depositor,  800 1. 
account  of^  how  kept,  741. 
of  unknown  owners^  proceedinga 

on  claim  of^^  758. 
had  and  received,  complaint  for, 

189/ 
lent,  complaint  for,  191  a. 
paid,  compUunt  for,  109  a,  191  ft. 
lost  by  gaming,  191  e. 
See  Surphu  mtoneye. 
Mortgage  eaeee,  court  neediSot  be  fnr- 
mshed  with  copy  pleadings  in, 
when  plaintiff's  right  not  con- 
tested, 714. 
answer,  780  g. 
counter-claim  in,  229  5. 
receiver  in,  851  h 
reference  to  report  amount  dne  m, 

780  2. 
absent  defendants  and  infants  m, 

729.  , 

application  for  judgment  in,  to  be 

at  special  term,  729. 
referee's  report  to  be  oonllnned 
before  judgment  entered  on,  729. 
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Mortgage  ecuet — continiisd, 

proof  of  filing  notice  of  lU  pendens 

in,  780  e. 
reference,  781  a. 
judgment  for  sole  in,  781  5,  784. 
appeal  from  judgment,  for  sale  of 

mortgaged  premises,  544. 
surplus  on  sale  of,  to  be  deposited, 

784. 
how  surplus  moneys  obtained  out 

of  court,  735,  787. 
mortgage  must  be  recorded  before 

deed  executed,  787. 
clerk  to  enter  in  minutes  the  filing 

the  mortgage,  787. 
sheriff  to  seU  in  narcels,  unless 

otherwise  orderea  by  the  court, 

787. 
notice  of  sale,  how  to  be  published 

736. 
staying  sale,  740. 
staying  proceedings  on  judgment, 

R>r  sale  of,  544. 
setting  aside  sale,  782  m, 
limitation   in  action   to  redeem 

irom,  78  h. 
hy  raUroad  company,   comphiint 

upon,  104  ft. 
See  I^edosurej  Sati^actionj  Strict 

foreclosure 
Hortgage  creditors,  right  of  to  redeem 

from  sale  on  execution,  454  a, 

4521;. 
Mortgage  chattels,  levy  upon,  on  exe- 
cution, 448  h. 
Motion  defined,  627. 

what  is  a  motion,  628  a, 
in  first  district,  628,  629  k. 
on  notice,  628. 
preferred  motions,  628. 
compelling   deposition   on,  628, 

680. 
decisions  on  certain,  to  be  made 

within  twenty  days,  628. 
where  to  be  made,  629  c. 
in  Erie  county,  629/. 
in  Orleans  county,  629  g, 
to  be  on  notice  or  order  to  show 

cause.  681  ^,  712. 
all   objections    in    one   motion, 

682  d. 
papers  on  motion,  682  «. 
right  to  begin  on,  682/. 
preliminary  objection  on,  682  g, 
extent  of  relief  on,  682  h, 
amending  moving  papers,  688  h, 
entitling  order,  688  c. 
order  on,  by  default,  688  d. 
entry  of  order  on,  683  e. 


Motion — eoTUinusd. 

countermand  o^  684  a. 

where  to  be  heard,  718. 

renewing,  684  If, 

objections  to  complaint  on,  685  a, 

impeaching  deponent  on,  685  h, 

death  of  party  pending,  635  e. 

transfer  of,  in  absence  of  judge, 
635. 

how  noticed,  and  defaults  thereon, 
721,  720,  718. 

enumerated,  718. 

nonenumerated,  718. 

papers  to  be  furnished  on,  714, 
715. 

for  discovery,  700. 

contested,  718. 

for  new  trial,  889,  890. 

for  judgment  at  general  term,  895. 

to  have  cause  heard  in  an  a(](join- 
ing  county,  by  reason  of  the 
relationship  of  the  justice,  &c., 
25  a. 

to  strike  out  irrelevant  or  redun- 
dant matter  or  to  make  plead- 
ing definite  and  certain,  721. 

to  vacate  or  modify  provisional 
remedy  to  have  a  preference, 
628. 

transfer  o^  27,  256,  685. 

points  on,  720. 

questions  of  fact  arising  on,  may 
be  referred,  403,  405  a,  628, 
680. 

reference  on,  to  take  deposition  of 
person  refusing  to  make  affida- 
vit to  be  used  on,  628, 630. 

in  court  of  appeals,  688. 

in  lieu  of  appeal,  528  A,  532  d, 

costs  on,  allowed  in  discretion  of 
the  court,  508. 

order  should  determine  amount 
of,  508  e. 

how  collected,  509  c 
Manidpal  corporation^  costs  in  ac- 
tion against,  15  a.  479  b. 

security  on  appeal,  15  a,  523  e, 

iniunction  against,  817  d,  651  d,  e. 
Mnnicipal    ordinance,  allegation   of 
violation  of^  259  ft. 

proof  of,  647  e. 
Musician,  service  of  process  on,  186  h, 

Xame,  change  oi^  pending  an  action, 

268^. 
to  be  indorsed  on  papers,  698. 
to  be  stated  in  pleadings,  248  g, 
JictUiouSy  when  party  may  be  sued 

by,  174. 
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Name — continued, 

mistake  as  to,  125 1, 149  «. 
of  court  in  smmnons,  134  c 
of  court  in  complaint,  149  a* 
of  county  of  trial,  149  & 
of  parties  in  the  complaint,  149  0. 
National  Bank,  action  against,  18  & 

.  a  foreiffn  corporation,  880  e, 
NatnraUxatton  of  aliens,  jurisdiction 

of  county  court  as  to,  81  a. 
Necessaries  supplied  to  married  wo- 
man, action  for,  100  e. 
Ne-exeat,  when  it  may  issue,  880  c 

proceedings  upon,  2S6  e, 
Kegiect,  court  may  relieve  from  judg- 
ment taken  through,  278, 580  c 
Kegligenoe,  parties  to  actions  for  in- 
jury by,  106  c. 
complaint  for  injury  by,  182  «. 
how  alleged,  198  h, 
assignment  of  daim  of  damages 
for,  92  0.    See  Ii^ry, 
New  action,  what  is  not,  589  e. 
New  assigmnent,  not  allowable,  285  d. 
New  matter,  defined,  216  h, 
must  be  pleadedL,  216  c 
in  confession  and  ayoidance,  216  d. 
New  promise,  to  take  case  out  of  lim- 
itation, 87. 
New  trial,  motion  for,  on  a  case,  890, 
891. 
where  to  be  heard,  890. 
motion  for  on  judge's  minutes, 

889,  890. 
costs  en,  492. 

on  payment  of  costs^  499  e, 
is  a  proceeding  distmct  from  ap- 
peal, 890  d,  891  a. 
on  issue,  892  5, 707. 
for   newly  disooyered   evidence, 

892  <2. 
for  yerdict  affainst  evidence,  892  e. 
excluding  e^dence,  892/. 
want  of  evidence,  892  g, 
surprise,  892  j. 
charge  of  judge,  892  ifc. 
for  misdirection,  892  A. 
admitting  improper  evidence,  892t. 
for  excessive  damages,  892  L 
for  inadequate  damages,  898  a, 
for  perverse  verdict,  398  (. 
in  penal  action,  898  0. 
in  equity  cases,  898  d, 
where  refused,  898  e, 
for  delaying  decision,  897. 
where  decision  does  not  authorize 

a  final  jud^ent,  898. 
on   app^   Irom   city  court   of 
BrooJklyn,  549  a. 


New  trial— 0m^v«i 

on  appeal  from  judgment,  527, 57S. 
on  appeal   fit>m  justices  of  the 

peace,  572,  678,  568, 580. 
county  court  may  grant,  29, 80  a. 
costs  on  motion  for,  898  0. 
appeal  from  order  denying,  803  p. 
costs  on  appeal  irom  order,  894  d. 
appeals  to  court  of  appeals  from 
orders  granting,  16, 17  <f,  585/. 
no  appeal  to  court  of  appeabfrom 

order  denying,  894/. 
api)eal  to  generu  term  from  OTdeis 
granting  or  reftising,  554, 558  g. 
in  ejectment,  671  a. 
in  divorce  cases,  748  a. 
evidence  on,  898  n. 
evidence  on  motion  for,  894  e. 
New  York  ei^,  common  pleas  and 
superior  court  of,  88. 
charter,  how  proved,  646  e. 
costs  in  actions  against,  479 1. 
service  of  summons  on,  15. 
setting  aside  judgment  against, 

861 1. 
execution  against,  15, 484  d, 
appeals  by,  528  «,  565  a. 
Bee  FirU  Judicial  didriety  Charter, 
Diitriet  eourty  Mayor  of  Nw 
Torky  StroeUy  duptrior  tourt, 
Sew  York  eonnty,  tu^poniaorty  serrice 

of  summons  on,  182  d. 
New  York  common  pleas. 

See  ConvmonpUaM, 
New  York,  tuponor  court  of. 

Bee  Superior  court. 
New  York,  See  Ma^or  of  New  Torh 
Next  clreiiit,  what  is  meant  by,  704  h. 
Next  friend,  for  married  wma^  wt 

neeesearVy  100. 
Next  ofkiuy  who  are,  105  a. 
Nonennmerated   motions,  what  are, 
and  where  to  be  heard,  718. 
hearing  o^  720. 

how  noticed,  721.    See  Motunn. 
Nonim^risonment  act,  warrant  may 
issue  under,  278. 
not  affected  by  code,  278,  279  h, 
proceedings  upon,  279. 
Nonjoinder  offo/rtuey  defense  ot;  219  c, 

807  a.    See  Parties 
Nonrepair  of  premises,  action  for  in- 
jury by,  182/ 
Nonresident,  who  is,  284  d. 

debtor y  jurisdiction  of  county  court 

as  to,  80. 
service  of  summons  on,  by  pabli- 

cation,  185. 
attachment  against,  882. 
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NoBTMident  Mkior^-coTUin/ued. 
may  issae  an  attachment,  888  e. 
arrest  of,  281. 
secnrity  for  costs  in  actions  by, 

488  d. 
sendee  of  papers  on,  642. 
has  benefit  of  exemption  law,457  c 
may  be  compelled  to  convey  the 

title  to   property   out  of  the 

State,  472,  471  e. 
aUameySy  694  5, 648  d. 
attorneys,  service  on,  687/. 
Bee  AUaehment. 
Nonsuit,  plaintiff  may  submit  to,  or 

may  be  nonsuited  on  trial  before 

referees,  706. 
has  no  right  to  submit  to,  after  the 

jury  have  retired  to  consider 

their  verdict,  706. 
in  what  cases,  880  g. 
effect  of,  881  a,  897  a. 
on  in<^uest,  875  g, 
m  justice's  court,  64  d» 
before  referees,  706. 
See  DUmissal  oj  complaint. 
Note  ef  iBsne,  party  giving  notice  of 

trial  to  furnish,  860. 
requisites  of,  and  when  to  be  fdr- 

nished,  869. 
in  superior  court,  758. 
duty  of  clerk  on  receipt  of,  869. 
fee  on  filing,  869.  and   in  addi- 
tion $6  for  jury  lees,  I^aws  1870, 

ch.  589. 
for  general  term,  714. 
notice  of  anpiment  in  place  of^ 

in  court  of  appeals,  691. 
Notes.    See  BUU  and  noteg. 

surrender  of  on  the  trial,  181  a. 
Notic^  to  be  in  writing,  688. 

of  nonacceptance.  ^.,  of  bill  or 

note,  defense  or,  217  c 
publication  of,  how  proved,  646  a. 
m  summons,  126,  127  i. 
9erviee  of,  6:38. 

personal  or  as  prescribed,  689. 

by  mail,  640,  641. 

irregularity    in,  how  waived, 
640  ik. 

when  not  required  on  defend- 
ant, 642. 

on  party  out  of  the  State,  648. 

to  bring  party  into  contempt, 
648, 477  a. 

where  party  appears  by  attor- 
ney, 648. 

proof  of,  646  0.701. 
of  motion  generaUy^  length  of,  641, 

714, 721. 


ISoUee—^oTUimiei. 

of  motion,  countermand  of,  684  a. 

of  judgment,  680  d. 

of  appearance  or  retainer,  to  be 

deemed  an  appearance,  698. 
of  bail,  imports  notice  of  retainer, 

698  e. 
of  trial,  d69. 

at   adjourned  circuit,  county 
court,  or  oyer  and  terminer,26. 
before  referee,  409  a. 
where  two  actions  between  the 

same  parties,  872  a. 
should  state  intention  to  take 

inquest,  705. 
should  state  intention  to  take 
assessment  of  damaees^  872  a. 
and  for  a£Srmative  reuef  to  de- 
fendant, 872  a. 
insufficient,  will  render  verdict 

irregular,  872  K 
either  party  giving,  may  bring 
issue  to  tri^  869. 
of  argument  of  appeal  to  gene- 
ral term,  872  a,  552  e, 
of  argument  in  coart  of  appeals, 

691. 
of  adjusting  costs,  508. 
of  settling  the  form  of  the  judg- 
ment, when  it  must  be  given, 
428  i 
of  sale  on  execution,  requisites 

o^  450  g,  451  /. 
of  sale  of  lands  in  Kew  York,  786. 
of  sale  in  foreclosure,  787. 
of  no  personal  claim,  129.    See 

P&rwnal  cUUm. 
of  lu  pendens,  129.    See  Lis  pen- 
dens, 
of  appeal,  526    a,    566  I.     See 

Appeal, 
legal,  publication  o^  646. 
of  claim  of  surplus  money,  787. 
See  GonstruCtice  notice. 
Nuisance,  injunction  to  restrain,  818  h, 
writ  of,  abolished,  and  action  sub- 
stituted, 665. 
complaint  in  action  for,  665. 
Nullity,'  a  pleading  cannot  be  treated 
as  a,  204  e,  288 1,  702. 
of  marriage,  not  to  be  declared  by 

default,  750. 
order,  when  not  to  be  treated  as 
a,  680  d. 
None   pro   tunc,  ju  dgment,  428  d, 
528  A,  554  5. 
leave  to  sue,  IX  e, 
exceptions,  400  e, 
amending  return,  446  c. 
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Nnniberi]i§r  causes  of  action  or  de- 
fense, 701. 
folios,  702. 
Namber  of  counsel  to  be  heard,  706, 687. 

Oaths,  referees  may  administer,  644. 
OMtd  of  actum,  notice  of,  120. 
ObliifatloB,  meaning  of  in  §  170, 288  h. 
Oecopantg  o^  State  lands,  removal  of, 
withm  joxisdiction  of  comity 
comi;,  80. 
Oocapatlon.  when  deemed  to  be  under 
legal  title,  77. 

under  written  instrument,  77. 
Offer  of  defendomt  to  eompromiss  the 
whole  or  part  of  the  actum,  597, 59. 

in  what  actions,  509  h, 

form,  500  e, 

when  it  may  be  served,  600  t, 

amendment  by  plaintiff^  effect  in, 
600  0. 

by  joint  debtors,  599  c, 

by  partners,  599  d, 

when  served,  600  h, 

amendment  of  pleadings  after, 
600  «. 

acceptance  of  oflfer,  601. 

when  offer  deemed  withdrawn, 
598. 

effect  of  offer  if  plaintiff  do  not 
recover  a  more  favorable  judg- 
ment, 598. 

to  liquidate  the  damages,  601. 
effect  of  such  offer,  601. 
effect  of  acceptance  or  reftisal 
of  such  offer,  601. 

what  is  a  more  fietvorable  judg- 
ment, 600  d. 

costs  after,  600  e. 

entry  of  judgment,  600  g, 

injustices^  courts,  59. 

of  reepandent,  to   correct   judg- 
ment appealed  from,  588, 686  c. 
Office,  action  for  usurping,  652. 
Officer  of  corporation  or  hanking  auoci- 
ation,yrhen  liable  to  arrest,  281. 

of  court,  mistake  of,  not  to  preju- 
dice party,  262  e. 

to  act  as  guardian,  724. 

to  require  sureties  to  justify,  696. 

how  compelled  to  return  process, 
697. 

of  foreign  government,  action  by, 
99  g, 

of  foreign  corporation,  action  by, 
9Sd. 

in  army  or  navy,  service  of  pro- 
cess on,  186  h, 

QeeFMic  Officer,  Officialhrnd. 


Official  bonds,  of  sheriffs,  sunogatn, 
and  other  officers,  proceedings 
on,  not  affected  by  the  code,  6 A. 

action  on,  99  j,  448  e. 
Official  capacity,  what  officers  may 

sue  in,  89/. 
Oaiission,  court  may  supply,  979. 

8eeifMtoJb0. 
Opening  judgment  by  default,  554  e, 
135, 189  h,  860  e, 

judgments   against    New  Tork 
city,  861  i 
OpInionB  of  court  of  appeals,  18. 
Qnni  examination  on  motion,  688,680/. 
Order,  definitioii  o^  627. 

application  for  order  to  examine 
a  party  ix  a  witness  on  a  mo- 
tion, 680/. 

review  of,  on  appeal  from  judg- 
ment, 527. 

binding,  effect  of|  684  e, 

benefit  of;  how  lost,  695. 

time  for  complying  with,  722. 

distinction  between,  and  judg- 
ment, 627  «. 

conditional  order,  798  d^  804  V 

by  de&ult,  688  d. 

made  out  of  court,  how  vacated 
or  modified,  560. 

entitling,  638  e. 

entry  of;  688  e, 

void  order,  682  a. 

out  of  court,  628. 

stayingproceedinss,  628, 680  a. 

copy  affidavit  to  be  served  with, 
686,  708. 

by  county  judge,  685  d,  «,/. 

See  County  Judge, 

must  be  entered,  before  appesled 
fiom,  560. 

on  petition,  to  refer  to  petition,788. 

on  petition  may  be  enrolled  or 
docketed,  722. 

on  banks  for  payment  of  monej, 
741. 

appointing  ffuardian,  726. 

for  publication,  188  d, 

to  snow  cause,  712,  325. 

appeal  from,  16, 17,  548,  554. 

See  Conditional  order.  Final  or- 
der, Jhtermediate  oraer. 
Ordinary    proceedings,    provisional 

remedies  are  not,  642  a, 
Orig^lnal,  when  copy  may  be  used  in- 
stead of;  645. 
Orleans  eoon^^  motions  in  actions 

pending  m,  629  g. 
Orphan  asylum,  sale  or  lease  of  real 
property  of,  21. 
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Owner,  450  h,  168/ 

a  conclusion  of  law,  157  ee, 

allegation  that  plaintiff  is,  168/. 

qf  watty  9e$9ds,  or  9itage$y  actions 
against,  who  may  be  made 
parties  to.  07  e, 
Qfjet  and  Terminer,  existing  provis- 
ions of  law  as  to  terms  of^  re- 
pealed, 20. 

extraordinary,  25. 

ma^  be  adjourned,  26. 

jnnes  may  be  drawn  for  ac^onmed 
coort,  26. 

caoses  may  be  noticed  for  trial  at 
ac^onmed  court,  26. 

inability  of  Judge  to  preside  at, 
27. 

rooms  for  holding,  28. 

Papers,  terxnee  of^  how  made,  689. 
by  mail,  640,  641. 

iiregularitiy  in  serrice  of,  how 
waived,  040  h, 

when  not  required  to  be  served 
on  defendant,  642. 

on  party  out  of  the  State,  642. 

where  party  appears  by  attorney, 
to  be  on  the  attorney,  648. 

to  bring    party  into  contempt, 
648. 

200^  or  withheld,  how  place  of  sup- 
plied, 646. 

to  be  filed.  642,  645,  695. 

transfer  or,  on  change  of  place  of 
trial,  120  e,  695. 

attorney  to  indorse  his  name  and 
residence  on,  698. 

to  be  famished  the  court  on  mo- 
tions, 714. 

on  appeal,  715. 

to  be  fumdshed  on  appeal  to  the 
court  of  appeals,  686. 

to  be  printed,  715,  685. 

to  be  marked  by  folios,  and  legi- 
bly written,  702. 

production  of|  on  tubpoBna  duee$, 
608/ 618  i 

^e^Diieowry, 
Parol  agreement.    See  Agreement, 
Part  of  claim,  order  to  satisfy,  848, 

858  t. 
Partial  defense,  when  allowed,  211  b. 

See  Mitigating  eireumitaneee, 
Partlciilars.    See  BiU  of  particulars. 
PUtles  to  aettoBS,  who  are,  88  b,  e. 

provisions  as  to,  applied  to  jus- 
tices^ courts,  59. 

how  designated,  70. 

in  complaint,  146  e. 


Parties  toaetLonR—eontintted, 
provisions  as  to,  88. 
party  in  interest  to  sue,  88. 
where  grant  made  of  land  held 

adversely,  88. 
by  assi^ees,  U6, 
by  administrators,  97. 
by  executors,  97. 
by  trustees  of  express  trust,  97, 

98  i. 

by  and  against  joint-stock  com- 
panies, 97  e. 

by  and  against  towns,  97  d, 

by  and  against  carriers,  97  e, 

between  vendor  and  vendee, 
107  <J. 

princinal  and  surety,  107  e. 

by  and  against  public  officers,  97 
&,  99<^ 

by  and  against  private  partner- 
ships, 106  e, 

by  and  against  persons  not  in 
being,  99  I 

by  the  United  States,  99  i. 

on  bond  of  town  superintendents, 

99  j. 

by  trustees  of  religious  societies, 
991;. 

by  banking  association,  97  / 

on  bond  tiScen  in  the  name  of  the 
people,  97  a, 

on  note^yen  to  executor  for  debt 
of  his  testator,  105  d, 

on  administration  bond,  97  a, 

by  and  against  board  of  educa- 
tion, 97  g. 

by  and  against  board  of  health, 
99  e. 

by  Seneca  nation  of  Indians, 
99(2. 

by  a  republic,  99/.      ' 

by  officer  of  foreign  government, 
99^. 

by  and  against  limited  partner- 
ships, 108  e, 

against  shareholders  and  stock- 
holders in  dissolved  companies 
for  manufacturing  purposes, 
98  a. 

by  one  on  behalf  of  himself  and 
others,  having  a  common  in- 
terest, 107. 

by  and  against  idiots  or  lunatics, 
98  b. 

by  common  informers,  99  b. 

by  auctioneers,  98  d. 

by  mercantile  factors,  98  d, 

to  foreclose  a  mortgage,  256, 
105  g. 
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Parties  to  adloiifl— conft'niMd. 
in  action  on  coyeniuit,  98^ 
in  penal  actions,  99  5. 
by  lecdyera  and   sherifl^  99  e, 

106  7,  Z. 
by  and  against  husband  and  wife, 

100. 

Slaintiff,  108. 
efendant,  104. 
for  slander,  107  i. 
for  partition,  659,  660. 
where  infant  a  pu*ty,  101. 
of  ejectment,  667  <2,  669  d,  8a 
infant  joint  contractor  must  be, 

106  a. 
who  to  be  joined  as,  107. 
on  bills  and  notes,  108. 
death  of  pendente  lUe,  110» 
See  Death. 

marriage  of,  pendente  Uie,  109. 
transfer    of   interest     of;     119, 

118,  a,  d. 
court  mny  detennine  oontroyeny 

between,  114. 
when  they  may  interplead,  114, 

115  b. 
demurrer  for  de&ct  of;  207  a. 
amendment  as  to,  266  g^  270/. 
when  others  may  be  ordered  to  be 

brought  in,  114, 115  a. 
examination  of;  as  witnesses,  612, 

607. 
when    allowed    witnenes'    fees, 

606  ^,  608  di 
appearing  in   person  to  indorse 

name  and  residence  on  papers, 

698. 
serrice  of  notices  and  papers  on, 

689. 
not  tp  suffer  by  delay  of  court, 

262 1.    - 
mistake  of  officers  of  the  court, 

262  0. 
judgment  against  one  of  several, 

419,  420  a. 
attorney  to  disclose  residence  of, 

890. 
See  Party,  VerifieaUony  Death, 
Parties  to  appeal,  how  designated, 

525. 
Partttiony  proyisions  of  revised  stat- 
utes apply  to  action  for,  657, 

658. 
county  court  has  jurisdiction  in 

action  for,  29,  80  a. 
superior  court  of  New  York  has 

jurisdiction,  84  6. 
statutes  relating  to,  658  a 
of  personal  property,  658  & 


Partitioii — continued, 

where  the  people  are  interoBted, 
658  <2. 

proceedings  for,  658  e,  788. 

m  what  cases,  658  «. 

place  of  trial  o(  117. 

of  part  of  premises,  669  a, 

fariiea  to,  659  b, 

by  infant  plaintiff,  659  d. 

where  there  are  *' unknown  own- 
ers," 659  e. 

complaint  for,  659/,  738. 

notice   of  pendency   of  action, 
660  a. 
'  infant     feme   covert    defendant, 

660  ». 

infant  or  idiot  defendant,  gnar- 

dian  Ibr,  102, 108  <s  660  & 
where  defendant  does  not  answer, 

661  <2. 

adYertiflatig  for  liens,  661  e, 
contestl^^  validity  of  deriae  in, 

661/ 
allowance  for  improvements  or 

injury,  661  g, 
oontmgient  interest  of  person  not 

in  etae,  661  h. 
and  sols,  when   decreed,  661  «, 

789. 
judgment,  662  a. 
new  trial,  662  d, 
manner  of  sale,  662  e, 
noUce  of  sale,  662/ 
sheriff  to  account  for  proceeda  of 

sale,  662  0^. 
death  of  pUintiff,  effect  o(  668  K 

defendant,  effect  of;  662 1. 
bringing  innew  parties  by  amend. 

ment,  662  j. 
discharging     purchaser,    resale, 

662  Al 

inchoate  right  of  dower,  how  pro- 
vided for,  668  a. 

amendments,  668  b. 

plaintiff  to  prosecute  with  reason- 
able diUgence,  668  6. 

value  of  inchoate  tenancy  by  the 
curtesy,  668  d. 

costs,  6168  e. 

attorney's    lien   on    judgment, 
668/ 

judgment-roll  in,  668  ff. 

reference  as  to  title,  789. 

reference  as  to  sale,  789. 

staying  sale,  740. 
Partner,  cannot  arrest  his  copartner, 
288  a. 

assignment  by,  91  d, 

joinder  of;  108  «,  106  «. 
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Partner — amtintud. 

complaint  by  and  against,- 191  d, 
amending  pleadings  in   actions 

affainst,  262  d, 
not  liable  to  arrest  for  firand  of 

copartner,  288  b, 
eonfession     of    judgment     by, 

692^ 
offer  of  compromise  by,  599  d, 
.  Toluntanr  appearance  by,  141  a. 
death  of  one  of  several,  111  d, 
effect  of  omitting  name  of  one, 

140. 
action     against    partners,     140, 

140  c,  i. 
Partnenhip^  discontinuance  of,   ac- 
tion for  settlement  of  aflairs  of, 

620/. 
property^  attachment  againBt,888  a 

receiver  to  protect,  852  b. 

reference  in  snits  as  to,  408  d, 
actions  by,  silent  partner  to  join, 

106  tf. 
amending  pleadings  in   actions 

against,  262  d. 
complaint,  192  a. 
parties  to  actions  by  and  against, 

106  0. 
complaint  on  note  signed  in  name 

of^  169  h. 
confession  of  jndfinoaent  for,  592  d, 
offer  of  compromise  by,  599  d. 
Bee  Jdnt-ttaek  company^  lAmUed 

partnenkip. 
Party,  who  is  a  party,  88  5,  c 

to  action  of  ejectment,  88,  667  d, 

669  ft. 
attendance  of^  in  supplementary 

proceedings,  470. 
may  be  a  witness^  608. 
attending  as  a  witness  entitled  to 

fees,  506  ^,  608  d. 
attendance  as  a  witness,  how  com- 
pelled, 610. 
aggrieved,  who  is,  525  a. 
appealing,  who  is,  580  e. 
in  interett,  action  to  be  in  name  of, 

88. 
who  is  party  in  interest,  89. 
denial  tnat  plaintiff  is,  bow  made, 

91  e,  219  d. 
liable  for  costs,  516. 
or  attcmey^  these  words  do  not  in- 
clude the  clerk,  640  jf. 
See  Parties  to  action. 
Patent,  for  land,  how  proved,  647  d, 
no  jurisdiction  as  to,  14  a, 
action  to  vacate,  658. 
Panper,  ^e^  Poor  penom,  1 


Payment,  presumption  of,  80  d^  87  l. 

answer  of,  220  d. 

allegation  of  in  pleading,  220  d. 

of  part,  effect  o^  on  time  of  limit- 
ation, 87. 

into  court,  of  deposit,  in  lieu  of 
baO,  299. 

into  court,  598 1. 

into  court,  money  at  the  risk  of 
the  depositor,  800  h   . 

of  amount  admitted  due,  848, 
858  f. 

after  action  commenced,  517  g» 

by  one  joint  debtor  not  a  revival 
of  the  debt  against  the  other, 
87  6. 

qfjudgmenty  does  not  prevent  an 
appeal  to  court  of  appeals, 
528/. 

may  be  made  to  justice,  67  e, 

pending  an  appeal,  582/ 
Payments.  particuLEuns  of,  will  not  be 

ordered,  248  a. 
Penal  action,  jmrties  to,  99  b, 

summons  m,  125  g. 

time  of  limitation  in,  81, 82. 

BeePmaUy. 
Penal  bond,  judgment  on,  428  y» 
Penalty^  justices  of  the  peace  have  ju- 
risdiction of  action  for  certain, 
88. 

actions  for,  not  affected  by  code, 
680. 

action  for,  within  what  time  to  be 
commenced,  81,  82. 

where  to  "be  tried,  117. 

parties  to  action  for,  99  b, 

complaint  in  action  for,  192  d. 

arrest  in  action  for,  281. 
Pending  action.     See  Action  pending. 
Pension,  not  assignable,  98  b. 
People,  The^  actions  against,  14  a, 

when  they  will  not  sue  for  real 
property,  75. 

they  or  their  grantees,  when  to  sue, 
75,  76. 

time  of  limitation  applies  to  ac- 
tions by,  88. 

when  they  cannot  sue  or  be  sued 
in  justices*  courts,  88. 

parties  to  actions  on  bonds  taken 
in  tJ^e  name  o^  97  a. 

injunction  at  instance  of,  to  sus- 
pend business  of  corporations, 
775,  826. 

service  of  summons  on,  184  /. 

countei^laim  against,  225  a. 

costs  in  actions  by,  or  in  name  of, 
515, 516. 


836 


INDEX. 


People— <x>ntmttM2. 

place  of  trial  of  actioiut  by,  118  a, 
residence   of,  extends   to   every 

county  of  the  State,  118  c 
actions  in  name  of,  652. 
action  by,  to  annnl  a  corporation, 

651. 
action  to  vacate  a  charter,  661. 
actions  for  forfeiture  of  property 

to,  .657. 
may  appeal  without  giving  secu- 

nty,  528  c. 
may  move  cause  out  of  its  order  on 
court  of  appeals'  calendar,  687, 
878  a. 
Percentage,  in  addition  to  eottMy  499, 
500. 
in  court  of  appeals,  495. 
Bee  AUawanee. 
Perfected,  when  appeal  is,  545  a, 
Performanoe  of  eanditione  precedent^ 
how  pleaded,  261,  252  a,  199  a^ 
221  a. 
how  alleged,  199  a. 
excuse  for,  199. 
answer  of,  221  a. 

tpeeytc,  county  court  may  order,  80. 
complaint  for.  195  <l,  ■ 
answer  in  action  for,  228  h. 
may  be  enforced  by  execution,  487. 
Perishable  property,  proceedings  on 
attachment  of,  889. 
may  be  sold,  notwithstanding  an 
appeal,  547. 
Permission  to  tue,  when  to  be  alleged, 
154  ». 
when  necessary,  71,  188  a,  154  6, 
850  i,  851  a,  825  g,  659  d. 
Perpetuating  testimony,  proceedings 

for,  608  d. 
Person^  name  ofj  in  pleading,  248  g. 
injuria  to,  cause  of  action  for, 
may  be  joined  with  cause  of 
action  for  ii^ury  to  property, 
256  tf. 
erim,  eon,  and  seduction  are,  285  d, 
adultery  is  not,  286  d. 
cruel^is,285<2. 
time  for  commencing  actions  for, 

80. 
of  uMound  mind,  sale,  mortoage, 
or  other  disposition  of  real 
estate  of,  29. 
care  and  custody  of  the  person 
and  estate  of,  29. 
service  of  summons  on,  188  a,  181. 
when  cannot  be  sued  except  by 
leave  of  the  court,  188  a, 
confession  of  judgment  by,  692  e. 


Person — eoritinued, 

provisions  of  revised  statutes  as 
to  custody  of  person  and  estate 
of,  not  affected  by  the  code,  680. 

execution  against,  489. 
Personal   dalm,  notice  that  lume  it 
made,  when  it  may  be  serred, 
129. 

what  to  contain,  129. 

effect  of  defending  after,  129  a. 

fee  for  service  of,  129  b. 

certificate  of  service  of,  129  h. 

service    of   copy    of  complaint 

after,  129. 
Personal  Properly  defined,  677. 

action  for  fraud  in  sale  of^  89. 

action  for  ii\}ury  to,  50. 

action  to  recover,  51. 

time  for  commencing  action  for 
taking,  detaining,  or  injuring, 
or  for  recovery  of  possession 
of;  80. 

summons  in  action  for  converting, 
127  c 

place  of  trial  of  actions  relating 
to,  117. 

complaint  for,  198  d, 

no  partition  o^  668  h. 

arrest  in  action  to  recover,  281, 
285  «. 

judgment  in  action  to  recover,  427. 

costs  in  actions  to  recover  the  pos- 
session o^  487,  489/,  et  eeq. 

damages  in  action  to  recover, 
427  c 

diitrained,  action  for  recovery 
of,  where  to  be  tried,  117. 

doin^  damage,  answer,  255. 

judgment,  on  fidlure  to  answer  in 
action  to  recover,  or  its  value, 
859  a. 

verdict  in  action  to  recover,  885  a. 

levy  and  sale  of,  on  execntioo, 
450^. 

appeal  from  judgment  for  deliv- 
ery of,  548,  547  A. 

See   Claim  and  ddicery  of  ^ 
eondl  property. 
Personal  representatives,  who  are, 

181c. 
Personal  tax,  commitment  for  non- 
payment of,  85  e. 
Personal  servloe,  181, 188  «,  d. 

appearance  equivalent  to,  148. 
Petition,    motion    for   discovery  of 
books,  &c.,  to  be  on,  604/. 

for  discovery,  what  to  contain, 
700. 

orders  granted  on,  to  refer  to,  722. 
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order  or  Judffment  on,  may  be 

enrolled  or  docketed,  733. 
on  appeal  from  sonogate,  717  Z. 
for  appointment  of  guardian,  736. 
for  aameaaurement  of  dower,  680, 

678/. 
how  addreaaed,  604/. 
FliyBieiaiifl,  jurisdiction  of    coonty 
court  as  to,  80. 
not  to  testify  to  certain  matters, 
618  A. 
PDota.  of  port  of  New  York,  action 

by,/9  6. 
Flaee,  how  alleged  in  pleadings,  348  c 
of  residence,  641  a. 
Bee  Residence, 
of  sale  of  lands,  786. 
Place  of  trial  of  ocUom^  to  recoYer 
real  property,  117. 
any  estate  or   interest   in   real 

property,  117. 
to  determine  right  or  interest  to 

real  property,  117. 
for  injuries  to  real  property,  117. 
for  partition  of  real  property:  117. 
to  foreclose  a'  mortgage  ox  real 

property,  117. 
to  recover  personal  property  dis- 
trained for  any  cause,  117. 
to  recoyer  a  penalty  or  forfeiture 

imposed  by  statute,  117. 
against   a  public  officer  or  his 

deputy,  118. 
in  other  actions  where  parties  re- 
side, 118. 
in  actions  by  the  people,  118  a. 
may  be  changed,  119. 
in  what  cases  it  may  be  changed, 

119. 
effect  of  change  ot,  119. 
of  issue  of  law,  867.  # 

of  motions,  639  e^ 
statement  of  in  complaint,  149  b. 
See  Chanffing  place  of  trial. 
Flaintiff,  the  party  complaining  is^  70. 
first  pleadinff  o^  148. 
who  should  be,  88. 
name  of,  d9  d. 

who  should  be  joined  as,  108. 
when  execution  may  issue  against 

the  person  of^  489, 441  a. 
relief  to,  424. 

an  infant,  costs  against,  509. 
nonsuit  of  b^ore  referees,  706. 
nonsuit  of,  on  an  inquest,  875  g. 
wheu  no  right  to  submit  to  non- 
suit, 706. 
need  not  be  called  when  jury  ren- 


Flaintlir— tftm^tnt/^. 

der  their  verdict,  706. 
judgment  against  one  of  several, 

419. 
in  person  must  indorse  name  and 

residence  on  papers  and  pro- 
cess, 698. 
when  to  furnish  the  court  with 

copy  pleadings,  &c.,  884,  758. 
may  stipulate  to  proceed  to  trial, 

704. 
when  he  must  give  security  for 

costs,  488  (f,  484  e, 
costs  of  course  to,  487. 
when  address  of,  to  be  ftumished, 

89<;. 
when  to  give  security  before  tak- 
ing ju^^ent,  856. 
cannot  serve  summons,  181  K 
death  of^  pending  the  action.  Bee 

Death. 
liable  for  wrongfhl  levy,  450/. 
See  PartiM  to  Action^  Separation. 
Flank  roads,  proceedings  to  lay  out, 

is  a  special  proce^ling,  10  e. 
Pleadings,  tn  eourte  of  record^  forms 

of,  abolished,  144. 
sufficiency  of,  to  be  determined 

by  the  rules  prescribed  by  the 

code,  144. 
by  corporations  regulated,  144*, 

144  a. 
rules  as  to^  144  a. 
lost  or  withheld,  place  of,  how 

supplied,  645. 
the  compbunt,  148. 

See  Complaint. 
the  demurrer,  304. 

See  Demurrer. 
the  answer,  311. 

See  Aniioer. 
the  reply,  385. 

See  Meply, 
general  rules  of,  388. 
mistakes  and  amendments,  361. 

See  Amendments. 
to  be  subscribed,  388. 
subscription  of^  388  a. 
to  be  legibly  written,  703, 243  e. 
to  be  verified,  except  demurrers, 

388,  288  h. 
how  verified,  289. 
when  verification  may  be  omitted, 

289, 240  a. 
when  agent  or  attorney  may  make 

the  verification,  240  e. 
yerification  by  party  in  interest, 

240(2. 
yerification  as  evidence,  240  «. 
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veriflcation  by  bubaad  aad  wife, 

form  of  Yeiificatioiif  340/  341  a,  5,  e. 

Tenflcatioii,  before  whom,  340/. 

omitting  yerificadon,  388  d,  340  a. 

deiectiye  yeiificfttioii,  388  0. 

yerificatioii  by  all  partial,  343  a. 

to  be  in  Eng^ih,  343  c 

writing,  nmnbenng,  and  indors- 
ing, 343  c, 

how  an  account  is  to  be  itated  in, 
343. 

copy  accomit  to  be  Aindflhed,  343. 

fbrther  account  may  be  ordered, 
343. 

bill  of  particolan,  coart  may  or- 
der to  be  fomiahed,  343. 

to  be  liberally  oonstmed,  348. 

irreleyant  or  redundant  matter  to 
be  struck  out  ofj  346. 

indefinite  or  mM»rtain,  pleading 
may  be  ordered  to  be  made 
more  definite  and  certain,  346. 

judgments  and  detenninations, 
how  pleaded,  361. 

denial  that  judffment  or  deter- 
mination was  duly  giyen,  effect 
of;  361. 

allegations  of  time,  {dace,  quan- 
tity, and  yalue,  848. 

to  state  names  of  persona,  348  g, 

conditions  precedent,  how  plead- 
ed, 361. 

in  action  or  defense  founded  on 
instrument  for  the  payment  of 
money,  361. 

piiyate  statutes  or  rights  deriyed 
tbeiefrom,  how  plMded,  368. 

judnnents,  261. 

libel  and  slander,  how  stated  in 
complaint,  368. 

answer  in  actions  for  libel  and 
slander,  368. 

in  actions  to  recoy  er  property  dis- 
tndned  doing  damage,  366. 

what  causes  of  action  may  be 
joined,  366. 

allegations  not  denied,  when 
deemed  true,  363. 

allegations  o^  to  what  Ume  they 
relate,  346  a. 

new  matter  in  answer  (not  a  coun- 
ter-claim^ is  to  be  deemed  con- 
1aH>yertea  as  upon  a  direct  de- 
nial or  ayoidanice,  369. 

the  like  of  new  matter  in  a  reply, 
360. 

cannot  be  used  aa  eyidence  in 


Pleadings  in  eourU  of  r^oord    wnL 
crinunal  proceediii^B,  383. 

to  be  legibly  written,  343  c 

fblioe  to  be  marked,  343  & 

eadi  cause  of  action  or  detase  to 
be  separately  numbered,  701. 

discoyery  to  enable  party  to  pre- 
pare, 608  «l. 

party  may  be  sued  by  a  fictitioiiB 
name,  374 

wrors  and  defects  not  aflEsctiiig 
substantial  rights,  to  be  disre- 
garded, 374. 

supplemental  pleading,  when  al- 
lowed, 376. 

when  amended,  to  be  anawered 
anew,  300,  366. 

court  to  be  furnished  with  copy 
of;  884,  768. 

to  be  filed,  643. 

objecting  to  on  trial,  877  g» 

copies  o^  not  to  be  giyen  out  in 
diyoroe  caaes^  760. 

usin^  as  afiidayit,  836  £. 

admissions  in,  387  a. 

reading  in  eyidence,  361  h 

motion  for  judgment  on,  387. 

dtfeetite^  should  be  returned,  and 
not  treated  as  nullities,  804  e, 
388  h,  703. 

appeal  to  court  of  appeals  from 
order  strikinff  out,  17. 

defects  in  cured  by  yerdict,  301  a. 

injuitices*  eaurtt,  67, 69,  60, 61, 93. 

in  actions  against  foreign  coipo- 
rations,  649  /. 

See  Amended  pleading^  Antieer  rf 
titley  Answer.    Coinplaint^  Li- 
murrery     Btplyy     Supplemental 
pleading. 
Points,  defined,  686  e, 

%  be  printed,  716, 686,  730. 

to  be  fumished,  716. 

facts  deemed  eatablished  to  be 
stated  on,  687. 

on  motion,  730. 
Police.    See  MetropeUtan  pdies. 
Policy  of  insnraiioe^    complaint  on 
18  h,  188  a. 

consolidating  actions  on,  886  A. 
PalUng  the  jury,  888/. 
Poor  persona,  suits  by,  not  affected 
by  the  code,  680. 

cannot  appeal  in  forma  poM^perU, 
638  ^ 

not  required  to  giye  security  for 
costs,  484  «. 
Port  warden  and  PHet  Act,  actions 
for  penalties  under,  99 1. 
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PosseMton  ofhndt^  when  prammed,  76. 
flummary  proceedings  to  recoyer 
not  affected  by  the  code,  680. 
flommftiy  proceedingB  to  recov- 
er, appeal  from  Justice's  de- 
cision to  county  court,  81  a. 
See  Ejectment, 
of  penonal  property ^  action  to  re- 
coyer  in  justice's  court,  89. 
action  for,  arrest  in,  887  K 
adyerse,  77,  78. 
See  Olaifm  and  ddkiery. 
Possibility,  assignment  o^  91  "k. 
Postage,  to  be  paid  on  papers  seryed 

b^  mall,  640  K 
Postponement,  costs  on  508. 
at  circuit,  878  e. 
See  AdjewmmenU 
Poundage,  sheriff,  when  entitled  to, 

and  amount,  447  A. 
Praetlee,  all  inconsistent  with  the 
code  repealed,  678. 
In  cases  not  provided  for,  678. 
appeal  on  question  of^  17. 
Prayer  for  relief,  201  d. 

SeeifelM/. 
Preference,  motions  to  vacate  or  mod- 
ify a   provisional    remedy  to 
have,  628. 
appeals  from  orders  allowing  pro- 
visional remedies  to  have,  628. 
of  appeals,  18. 
of  actions   by  attorney-general, 

460  <x 
of  actions  against  corporations, 

460  e,  687,  878  a. 
In  certiorari  proceedings,  720. 
In  court  of  appeals,  689,  687. 
in  criminal  cases,  687. 
where  executors,  &c.,  oonce  med, 

687. 
where  the  people  are  parties,  687. 
Preliminary  itgunetiom    See  Injunc- 
tion, 
Preliminary   ofej^tion    on  motion, 

682^. 
Premium  note,  complaint  In  action 
upon,  171/. 
counter-claim  against,  229  d. 
President  of  eorporatian^  not  boimd  to 
produce  books,  &c.,  of  corpo- 
ration, 609  b. 
Presiding  Judge.  27  a. 
Presumption  of  payment,  74  /,  80  b, 
of  possession,  76. 
of  relation  of  landlord  and  ten- 
ant, 78. 
Priest  not  allowed  to  testify  to  cer- 
tain matters,  618  g. 


Principal,  and  iurety,  joined  as  defend- 
ants, 107  c. 
and  ag&nt^  counter-claim  between, 

224  a. 
See  Swrety. 
Printing  papers,  for  the  court,  715, 

685. 
Priority  of  execution,  447  a. 
of  jurisdiction,  18  a. 
of  attachment  over  execution,  46  d. 
Prisoner.    See  Imprisoned  concict^  Im^ 

prisoned  demor. 
Private  roads,  81  c. 
Private  statutes,  how  pleaded,  258. 
Privilege /h>m  orreie,  278  a,  295  c. 
Proceeding.    See  Special  proceeding. 
Process,  service  of  on  mayor  <^  New 
York.  15. 
out  of  Justieee'  courts,  provisions 
of  code  as  to  service  on  cor- 
porations applied  to,  59. 
execution  to  be  deemed,  488. 
attachment  under  the  code,  is  it  9 

881  e^. 
indorsement  on  certain,  446  d,  698. 
duty  of  sheriff  and  coroner  as  to, 

648. 
return  o^  how  compelled,  697. 
B^  Su/mmms. 
Production  and  discovery  of  books,  pa- 
persj  dc,  601. 
referee  cannot  order,  412  d. 
will  be  ordered  on  referee's  cer- 
tificate, 604/. 
of  documents  or  chattels  on  the 

trial,  881  ^d. 
of  books,  Ac,  on  subpoena,  608/. 
See    Admission,    Inspcetson   and 
Disoosery. 
Profert  and  oyer,  in  pleading,  200  /. 
Proldltitlon  not  affected  by  the  second 
pftrt  of  the  code,  679. 
on  filing  return  to,  rule  to  plead 

may  be  entered,  721. 
review  of  judgment  in,  528  a. 
Promise  to  pay  debt  of  another,  how 

to  be  alleged,  164  e. 
Promissory  notes.  Bee  Bills  and  notes. 
complaint  on,  1()9  a. 
answer  in  action  on,  217  e. 
Proof  of  service  of  summons,  141, 701. 
of  commencement  of  action,  88  b, 
of  motion,  when  counsel  to  in- 
dorse his  name  on,  722. 
of  laws  of  other  States,  &c.,  646. 
of  public  records  of  other  States, 

647  &. 
of  plaintiff's  demand,  858  e. 
of  no  answer  received,  856  c 
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of  execadon  returned  nnaatiafled, 
465  &. 

of  filing  notice  of  li»  pendens^ 
729,  780  d. 

of  service,  where  party  serving  is 
dead  or  insane,  689  d. 

of  publication  of  adyertisement, 
142  c,  646  a. 

of  citizenship,  Ac,  by  applicant  for 
admission  as  an  attorney,  698. 

of  charter  of  city  of  New  York, 
646  a. 

of  land  patent,  647  d, 

of  incorporation  of  foreign  cor- 
poration, 647  «. 

of  records  in  court  of  Canada, 
647  d. 
of  inferior  coorts,  647  «. 

of  corporation  ordinances,  647  e. 

of  records  in  supervisors'  office, 
647  d. 

office  of  collector  of  customs,  647e. 

failure  of,  264.    See  Like  Proof. 
Properttyy  the  word  defined,  677  «. 

sold  and  delivered,  complaint 
for,  179  d. 

causes  of  action  for  ii\)uries  to, 
and  the  person  may  be  Joined  in 
one  complaint,  256/. 

distrained  doing  damage,  answer 
in  action  for,  256. 

arrest  in  action  for  taking  or  de- 
taining, 285  «. 

execution  against,  448. 

exempt  firom  execution,  456  h, 

ordered  to  be  applied  to  execu- 
tion, 471. 

appeal  firom  Judgment  for  sale  or 
delivery  of,  5&. 

disposal  of;  592  /.    Bee  JFVnmaZ 
property,  Betd  property. 
Provisional  remedies,  277,  847. 

waiver  of,  282  c, 

the  provisional  remedies  men- 
tioned in  the  code  are  not  '*  spe- 
cial proceedings,''  584  5. 

are  not  the  ordinary  proceedings 
in  an  action,  642  a. 

appeals  to  general  term  from  or- 
der grantmg  or  refusing,  555  a. 

issue  oxparUy  642  a. 

motion  to  vacate  or  modify,  to 
hare  a  preference,  628. 

appeals  from  orders  allowing  to 
have  a  preference.  628. 

Bee  Arreit,  AttacMMnt,  Claim 
and  IkliMryy  It^netiony  Be- 
eekertf  Bemediei, 


PHUie  HnbaiiM.    See  Nuiionee. 
PnbUe  olllcer,  actions  against,  where 

to  be  tned,  118. 
actions    l^   and    against,  how 

broujg^ht,  97  &. 
when  liable  to  tirest,  281. 
who  is,  287  g. 
complaint  by  and  against,  152  c, 

194  a. 
waiver  of  rights  of,  as  to  place  of 

trial,  118  a. 
confession  of  judgment  by,  692  a. 
delivery  up  of  books  by,  85  c,  655. 
abatement  of  action  by  or  against, 

112  e.    See  OjlfUier. 
reoordt,  of  foreign   State,  how 

proved,  647  b, 
datute,  how  pleaded,  253  a,  5, 

192  a 
Poblieatton  of  appointment  of  terms 

of  supreme  court,  ^bc.,  26. 
of  terms  of  counl^  courts,  82. 
of  legal  notices,  time  for,  646. 
of  notice  of  motion  for  leave  to 

issue  execution,  436. 
of  advertisement,  how   proved, 

142  6,  646  c». 
$ervie$  of  tumrnoM  ^,  in  what 

cases^  134, 186  a,  &,  187  a, 
affidavit  on  order  for,  to  be  filed, 

695,  189  a. 
copy  summons  and  complaint  to 

be  mailed,  189  b. 
personal  service  out  of  State,  184. 
when  defendant  allowed  to  de- 
fend after,  135. 
complaint  must  be  filed,  1 85 ,  189  «. 

nMd  not  be  published,  189  e. 
time  to  answer  after  publication, 

lilb. 
when  service  complete  after,  141. 
proof  of^  141, 142. 
application  for  judgment  after, 

704,  855,  859  g. 
form  of  summons,  where  served  by 

publication^  35. 
Pnrehasen    See  Vend4fr. 

at  judicial  sale,  540  g,  452  a,  662  i, 

788  e. 
on  foreclosure  when  he  gets  title, 

784^. 

Qnalifleatlons  of  bail,  29a 

Quantity,  when  to  be  alleged  in  plead- 
ing, 248  s. 

(Question  of/aet,  155  d. 

arising  on  motion  or  otherwiBe, 
references  to  ascertain,  408, 
405  a. 
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Qnestlon  of/a4!t-^eontimL6d, 

trial  of,  by  court,  or  jury.    See 
■     Trial. 

appeal  on.    See  Appeal, 

court  will  not  hear  extended  dlB- 
cusdon  on,  687,  720. 

oflaw^  157  h, 

mixed  of  law  and  &ct,  157  9, 

of  practice^  review  of,  17. 
Qao  warranto,  writ  of,  proceedings 
by  information  in  the  nature 
of,  abolished,  and  action  sub- 
stituted, 650. 

place  of  trial  of  action  in  nature 
of,  118  c. 

mode  of  trial  of  action  in  nature 
o^  658  «. 

Bailroad  through  Indian  lands,  coun- 
ty court  has  jurisdiction  of,  80. 

corporation^  where  resident,  118^. 
service  of  summons  on,  182  h, 

act,  complaint  on,  194  b, 

hond,  complaint  on,  168  a. 

martffage,  complaint  on,  19.4  d. 

eomptm^,  complaint  against,  194<?. 

Lockport  and  Niagara,  81  a. 

Great  Western  of  Canada,  830/. 

Buffalo  and  Lake  Huron,  649  h. 
Bate  of  damages,  what  recoverable, 

426. 
Beading  pleadings  to  jury,  261  b. 
Seal  estate,  when  a  justicc^s  judg- 
ment is  a  lien  on  and  may  bo 
enforced  against,  56,  68, 69/. 

judgment  lien  on,  480,  431. 

levy  on  and  sale  of,  on  execution, 
451/ 

proceeds  of,  belonnng  to  infants, 
how  disposed  o^  727. 

out  of  the  State^  jurisdiction  of^  21. 

place  of  trial  of  actions  relating  to, 
117. 

sale  of  to  pay  dower,  678  h. 

See  JSe^l  pro^erty^  Beligunu  cor- 
poration. 
Beal  name,  when  not  known,  party 
may  be  sued  by  fictitious,  274. 
Beat  party  in  interett,  who  is,  89  g. 

defense  that  plaintiff  is  not,  91  0, 
219(2. 

See  Party  in  interest. 
Beal  property,  definition  of,  667. 

out  of  the  State,  actions  respect- 
ing, 18  b,  84  b. 

ofbenevolent,  charitable,  scientific 
or  missionary  societies,  or  or- 
phan asylums,  supreme  court 
may  order  lease  or  sale  of,  21. 

54 


Beal  property — continued. 

testing  validity  of  conveyance  of, 

34  5. 
action  for  fraud  in  sale  of,  48  e. 
action  by  grantee  of,  in  name  of 

his  grantor,  when  allowed,  88. 
bringing  in  parties  in  action  to 

recover,  114, 115  a. 
no  arrest  in  action  for  recovery  of, 

289  5. 
title   to,  sold   under  judgment, 

afterward  set  aside,  185,452  a. 
costs  in  actions  to  recover,  487. 
when  title  to,  in  question,  488  a, 

52  5. 
lien  on,  by  attachment,  881  a. 
lien  on,  by  judgment,  66,  68,  69, 

85^,480,481. 
adjudged  to  be  sold,  where  to  be 

sold,  786,  488. 
sale  and  redemption  of,  on  execu- 
tion, 451/,  4521 
actions,  to  determine  conflicting 

claims  to,  664. 
general  provisions  as  to  actions 

relating  to,  666.    See  Ejectment. 
time  for  commencing  actions  for 

trespass  on,  80. 
for  the  recovery  of,  75. 
entry  on,  76. 

possession  of,  when  presumed,  76. 
partition  of,  657. 
sale  of,  where  to  be  had,  488, 786. 
summaiy  proceedings  to  recover 

possession  of^  89,  680. 
adverse  possession  of^  what  is,  77, 

78. 
notice  of  lU  pendens  in  actions  af- 
fecting, 129,  780  e. 
place  of  trial  of  actions  relating  to, 

117. 
staying   proceedings   on   appeal 

from  judgment  lor  delivery  of, 

544. 
See  Conflicting  claims^  Partition^ 

Infant,    Heal  ettate^ .  Beligions 

Cftrporation,  Habitual  drunkard. 

Lunatic,  Person  of  unsound  m  ind, 

Forcible  entry. 
Be-argument  of  appeal,  18. 
Beasonable  time,  what  is  a,  200  g. 
Be-assignment    of  thing  in  action,. 

95  5. 
Bebutting  testimony  of  party  called  a» 

a  witness,  610,  610  g. 
Becelver,  in  what  cases  he  may  be  ap- 
pointed, 847. 
when  and  how  appointed,  848  a. 
when  he  will  be  appointed,  849  d. 
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BecelTer — eontintied,  * 

not  appointed,  849  e, 
who  may  act  as,  849/. 
is  an  officer  of  the  court,  849  h, 
taking  property  from  possession  of, 

a  contempt,  860  e, 
when  title  yests  in,  849  i. 
delivery  of  property  to,  350  h, 
represents  creditors,  850  d. 
compensation  to,  850  e. 
chargeable  with  interest,  850/. 
accounts  of,  850  g. 
order  on,  to  discharge  liens,  850  h. 
suits  by  and  against,  850  t. 
what  attorney  he  is  to  employ, 

851/. 
change  of,  851  g. 
death  of,  111  a, 
discharge  of,  851  i 
in  mortgage  cases,  851  ib,  784  h. 
oyer  real  estate,  672  «. 
in  actions  to  close  up  partnership, 

8525. 
of  iruohent  or  diuolved  corpora- 

tioM,  rights,  powers  and  duties 

of,  862/. 
under  revised  statutes,  858  a, 
of    insolvent   mutual   insurance 

company,  858  d. 
costs  m  actions  by  and  against, 

510  J,  518/ 
parties  to  action,  98  5,  99  d,  106  j. 
complaint  by,  158/ 
of  religious  corporation,  81  h, 
of  foreign  corporation,  649  e, 
of  corporation,  657. 
costs  to,  750. 

may  sell  doubtful  debts,  750. 
in  supplementary  froeeedingt,  when 
may  beappomted,  472, 478  a. 

order  appomting  to  be  filed,  478. 

vesting  of  property  in,  474  h. 
complaint  in  action  by,  153  5. 
Becognizanoes,  judgment    on.   New 

York  common  pleas  has  juris- 
diction of,  85  d, 
judgment  on,  85  e, 
Qode  applies  to  proceedings  on,l  1  h, 
complaint  on,  l94  e. 
See  jFbffeited  reeognitancu, 
Becord,  amendment  of,  272  a, 

of  foreign    State,    how  proved, 

647  5. 
of  courts  in  Canada,  how  proved, 

647  e. 
of  inferior  court,  how   proved, 

647  <?. 
of  supervisor's  office,  how  proved, 

Wte. 


Beoord — continued, 

of  office  of  collector  of  customs, 

how  proved,  647  d. 
Bei^  Juagment-roU 
Beeorder^  orders  of^  how  reviewed, 

554. 
Beeorder  of  Troy,  may  issue   order 
in  supplementary  proceedings, 
464  c. 
Beoorders'  courts,  jurisdiction  o^  83. 
removal  of  proceedings  from,  88. 
power  of,  to  order  production  of 
documents  (Laws  1841,  ch.  38). 
appeal  from,  to  supreme  court, 
548. 
orders  of,  554. 
Beoordlng  mortgage  before  sale  in 
foreclosure,  787. 
notices  of  lu  pendens,  180  5, 698  a. 
certificate  of  sheriff 's  sale,  452  d, 
Beoonpment.    See  CourUer-daim. 
Beoover,  meaning  of  the  term,  836/. 
Beoovery.  set-off  of,  583. 
Bedemptioii  of  real  estate  sold  on  ex- 
ecution, 452  i. 
from  mortgage,  limitation,  78  i. 
Bednndaney,  not   a  ground  for  de- 
murrer, 250  h. 
Bednndant,  246.    See  Irrekwtnt  and 

redundant. 
Be-entry,    assignment   of  right  o^ 

92/ 
Beferee,  judge  not  to  act  as,  766. 
how  chosen,  409. 
whence  taken,  407  e, 
change  of,  407  d. 
death  o^  407/ 
time  and  place  of  meeting  of, 

409  a. 

powers  of;  408,  644,  706. 
compelling   attendance  of  wit- 
nesses l^ore,  410  e. 
notice  of  trial  before,  409  a, 
to  be  sworn  before  proceeding, 

410  d. 

a(^oumment  of  proceedings  be- 
fore, 410  e, 

trial  before,  410  ^,  706. 

to  be  sworn  before  proceeding, 
410  d 

swearing  and  examination  of  witr 

nesses,  411  a. 
amendments,     on    trial    before, 

412  b, 
production  of  books  before,  419  <2. 
review    of   proceedings    before 

pending  the  reference,  412  e. 
report  of,  412  f. 

time  for  making,  413^. 
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Beferee — amtinued. 
report  of^ 

who  entitled  to,  414  a. 

amendment  of,  414  5. 

setting  aside,  415  e. 

motion  to  set  aside,  416  a. 

confirmation  of,  416  h, 

judgment  on,  416  e, 

is  not  a  verdict,  629  h, 
may  pass  on  o  aestion  of  costs,  412  c. 
fees  of,  414  a. 
irregularity  in   appointment  of, 

how  waived,  408  ft. 
cannot  be  a  witness,  411  c 
notice  of  judgment  on  report  of, 

416/. 
exceptions  to  report  of,  416  g, 
appeal  to  general  term  from  judg- 
ment on  report  of^  416  A. 
stay  of  proceedings   on  appeal, 

417  a. 
case  on,  417  ft. 
settlement  of  case  on,  417/. 
date  of  issue  on,  417  g, 
proceedings  on,  417  A. 
appeal  to  court  of  appeals  from 

judgment  on  report  of,  418  A. 
in  proceedings  supplementary  to 

execution,  476. 
Reference^  by  consent,  402,  402  a. 
by  compulsion,  402. 
examination    of   long   account, 

408  a. 
to  carry  a  judgment  into  effect, 

404/  401. 
of  question  of  fact  arising  pend- 
ing an  action,  405  a. 
in  special  proceedings,  405  ft. 
of  equity  causes,  405  t, 
to  take  an  account,  407  ft. 
order  for  is  necessary,  405  d,  . 
when  to  be  applied  for,  405  d. 
motion  for,  406  a. 
cross  motion  for,  406  ft. 
joint,  406  ft. 

opposing  motion  for,  406  & 
no  appeal  from  order  for,  406  d, 
amenament  after  order  for,  effect 

of,  407  a. 
after  judgment  on  issue  of  law,  401. 
of  ispues,  868,  707. 
on  judgment  for  want  of  answer, 

868y  Cn,  d, 
effect  of  order  for,  408  a. 

construction  of,  408  e. 

service  of,  408  d, 
costs  on,  412  o, 
production    of  books,    &c.,    on, 

412  c?. 


Beferenoe — wnHniud. 

proceedinffs  after  order  for,  400  a. 
m  procee<Sng8  supplementary  to 

execution,  476. 
in  foreclosure  cases,  781  a. 
on  a  motion,  408,  405  a,  628, 


of  claim  against  deceased  person, 

510,518  ft. 
in  actions  for  divorce,  745  g, 
in  partition,  730. 
to  cuc&rtain  damagss  on  injunction^ 

824/ 
against  estate  of  deceased  person. 

is  not  an  action,  10  ft. 
death     of    defendant    pending, 
407^. 

of  plaintiff  pending,  407  A. 
Rehearing,  in  court  of  appeals,  18. 
on  appeal   from  justice^s  court, 

582  a.     See  New  trial. 
Relator  in  action  "by  the  people^  may 

be  joined  as  plaintiff,  658. 
may  assume  office  on  judgment  in 

his  favor,  655. 
Relief^  demand  o^  201  d^  148. 

legal  and  equitable,  in  the  same 

action,    201  <2,  257  ft,    668  d^ 

425  a. 
alternative,  when  cannot  be  had, 

202. 
amendments  as  to  amount  of,  de- 

numded,  270  g^  886/  268  g. 
when  there  is  no  answer,  extent 

of,  424,  424  a. 
when  there  is  an   answer,  424, 

424  i. 
prayer  for,  not  necessary  in  an- 
swer, 217  a. 
to  plaintiff,  424. 
to  defendant,  410,  422  ck 
to  be  clearly  spedfled  in  judg- 
ment, 428. 
time  of  limitation  in  action  for 

certain,  88. 
on  motion,  682  A,  528  A,  532  d, 
in  cases  of  mistake,  278,  580  c. 
See  Affirmative  relirf,  Alternative 

relief. 
Religions  corporation,  sale  of  real  es- 
tate of,  21,  20. 
receiver  of,  31  ft. 
jurisdiction  of  N.    Y.    common 

pleas  and  superior  court  as  to, 

84  ft. 
parties  to  actions  by  and  against, 

991;. 
proof  in  action  by,  173  ft. 
specific  performance  by,  84  ft. 
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Remedies,  diyision  of,  9. 

dyil  and  criminal  not  merged,  11 . 
See  Election  of  remedy y  ProvUion- 

al  remedies, 
Bemittitan  from    court  of  appeals, 

688  A. 
cannot  be  made  on  dismissal  of 

appeal   purauant   to  Role  n., 

588  i. 
clerk  to  sign,  Ac.,  688. 
proceedings  after,  589  e, 
Bemoral,  of   occupants   from  State 

lands,  within  the  jurisdiction  of 

the  county  court,  80. 
of  causes  to  United  States  court, 

21  d. 
proceedings  after  remoyal,  28/. 
to  common  pleas   from  district 

courts,  662  a, 
of  fiheriff,  447  g, 
of  judge,  685,  686  h. 
of  property,  arrest  for,  289. 
See  2Vafi{f0r  qfeauaes. 
Renewal  of  motions,  804  0,  822  0,  861 

g,  684  6,  708. 
of  execution  in  justice^s  court, 

67  6. 
Rent,  proceedings  for  recoyery  of,  not 

affected  by  the  code,  680. 
complaint  in  action  for,  196  e, 
answer  in  action  for,  228  a,  219/. 
counter-claim  in  action  for,  228  d. 
See  Use  and  oeeupationy  Covenant. 
Repayments,    to    be    with   interest, 

508  6. 
Repeal  of  inconsistent  laws,  678. 
BepleTin,  the  chapter  of  the  code  re- 
lating to  the  claim  and  delivery 

of  personal  property  is  a  sub- 
stitute for  the  action  of,  806  a. 
cause    of   action    for    suryiyes, 

110  «. 
bond,  action  on,  168  e, 
burden  of  proof  in  action    of, 

451  d. 
liability  of  sureties  in,  450  6. 
See  Claim  and  delitery. 
Reply,  when  to  be  put  in  and  what  to 

contain,  285. 
demurrer  to,  287. 
counter-claim  in,  286  a, 
order  to  reply,  285,  285  c. 
admission  by  not  replying,  261  c. 
to  amended  answer,  285  0. 
motion  for  judgment  for  want  of^ 

287. 
obtaining  time  to,  is  not  a  waiyer 

of  objection    that    answer  is 

sham,  284  e. 


Reply — eontintted, 

supplemental,  when  may  be  pat 

in,  275. 
new  matter  in,  deemed  contro- 

yerted,  260. 
friyolous,  ludg^ent  on,  862. 
See  FriwLtue  demurrer. 
Reports  of  eaeeg,  adjudged  in  foreign 
States,  books  o^  presamptive 
eyidenoe  of  the  law  in  such 
States,  646. 
o/refereesy  form  of;  706,  412/ 
time  for  making,  418  ff,  409. 
who  entitled  to,  414  a. 
amendment  of;  414  b. 
setting  aside,  415  c. 
confirmation  of;  416  6. 
judgment  on,  416  c 
interest  on,  502. 
Representatiye  of  deceased  judgment 
debtor,  proceeding  against,  589. 
character,  summons  against  party 

in,  125  e. 
to  be  substituted  on  appeal,  109. 
penonal,  who  is,  181  e. 
B/epaMe^  foreign,  party  to  action,  99/. 
Request,  in  pleadmg,  when  to  be  al- 
lured, 198  e. 
Res  a41v^^^  decision  on  motion  is 

not,  684  c 
Re-sale,  on  execution,  452  g, 
in  partition,  662  k, 
on  foreclosure,  788. 
Reselnding  a  contract  of  sale,  action 

for,  179  h. 
Resettlement  of  case  or  exceptions, 

709  i. 
Residence  of  attorney  to  be  indorsed 
on  papers  and  pleadings  to  be 
seryed,  698. 
of  plaintijQE;  when  defendant  may 
require  to  be  informed  of,  89  e. 
place  of,  what  is  meant  by,  641  a. 
of  the  people,  118  a. 
of  railroad  corporation,  118  d, 
of  married  woman,  118  e. 
Resident,  who  is,  284  d. 
Resident  defendant,  when  he  may  be 
seryed  with  summons  by  pab- 
Hcation.  186  a. 
Resignation  of  judge,  686  h. 
Respondent,  who  is,  525  e. 

offer  by,  to  correct  judgment,  585  e. 
Restitution  on  leyersal  of  judgment, 
540  d,  588,  588  a,  529. 
after  judgment  for  want  of  an  an- 
swer, 856,  860  a, 
in  ejectment,  671  c. 
stay  of;  548  c. 
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Retainer,  notice  of,  an  appearance, 
698. 
notice  of  bail  imports  notice  of  re- 
tainer, 698  «. 
Betam  of  process,  &c.,  how  compelled, 
697. 
of  gammons,  sheriff  to  make,  697, 

648. 
of  justice,  670,  572,  732. 
of  clerk  to  court  of  appeals  526, 
688. 
Reyenne  law,  foreign,  14  a. 
Reyenne  stamp.    See  Stamp, 
Beyersal  of  judgment,  costs  on,  582, 
686. 
not  for  technical  defects,  688  g. 
as  to  one  of  seyeral  defendants, 

628  a 
by  defanlt,  690,  573  5. 
time  for  commencing  action  after, 

86. 
of  justices*  judgment,  492, 681 0,  g, 

677  <J,  d,  d,  679  b. 
restitution  on.    See  BeitUution, 
Reylew  of  questions  of  law  and  flact 
arising  on  a  trial  of  a  qnestion 
of  fact  by  the  court,  how  ob- 
tained, 897,  898. 
of  adjustment  of  costs,  506  h. 
See  Appeal. 
Reyised  statutes,  certain  parts  of  not 
repealed,  679. 
proyisions  of^  in  force,  262  5. 
RMsion  of  rules  of  court,  678,  778. 
Reyiyor  of  actions,  109. 

when  reyiyor  cannot  be  compelled, 

111  d. 
of  appeaL  order  for,  109, 110. 
See  Supplemental  complaint. 
Right  of  eniOrjj  action  after  accrual  of, 
76.. 
See  Re-entry, 
Right  to  begin.    See  Begin. 
Road.    See  Turnpike  road,  BaHroads, 

Private  road. 
RolL    See  Judgment-roU. 
Rooms,  superyisoTS  to  proyide,  28. 

sheriff  to  proyide,  19. 
Rossie  Galena  Company,  time  of  lim- 
itation in  action  against  stock- 
holder of,  81  k. 
Rules,  all  inconsistent  with  code  re- 
pealed, 678. 
continued  in  force,  778. 
judges  to   meet  to   reyise,  and 

make  new,  678,  778. 
in  cases  not  proyided  for,  761*. 
of  court  of  appeals,  688. 
of  supreme  court,  698. 


Rules — eontinued. 

of  superior  court,  756. 

in  justices'  courts,  67. 

of  eyidence.     See  Evidence. 

of  pleading.    See  Pleading. 

of  construction,  678. 
Rulings  at  trial,  881  b. 

Sailor,  sendee  of  process  on,  186  b. 

See  Seaman. 
Sale   of  mortgaged  premises,  county 

court  may  order,  80. 
See  Mortgage. 
real  property  of  infant  or  person 

of  unsound  mind,  21. 
real  property  of  religious  corpo- 
rations, 21. 
application  for,  765. 
of  infant,  rules  regulating,  727. 
adjudged  to  be  sold,  488,  736. 
of  beneyolent,  chaiitable,  scieu- 

tific,   missionary    societies,    or 

orphan  asylums,  21. 
in  partition,  438,  786. 
of  real  property  on  execution,  451/. 
of  personal  property  on  execution, 

460^. 
action  for  fraud  in,  89. 
action  to  rescind,  179  b. 
of  perishable  property,  889,  647. 
of  yessels,  889. 
by  receiyer,  750. 
by  sheriff  of  eyidences  of  debt 

seized  under  an  attachment,  342. 
Salyage,  jurisdiction  in  cases  of^  14  a, 

Ub. 
SaHsfkction  of  execution^  when  debtor 

to  judgment  debtor  may  make, 

468. 
what  property  may  be  ordered  to 

be  applied  to,  471  e. 
of  part  of  claim  admitted  to  be 

due,  848,  858  i. 
by  taking  the  person  in  execution, 

441  d. 
of  judgment,  458  d. 

what  amounts  to,  67  e. 

execution  after,  436  a. 

by  execution  against  the  person, 
441  e,f. 
of  mortgage,  county  court  has  juris- 
diction of,  29. 
leyy  of  attachment  is  not,  888  e. 
Saturday,  when   process   cannot    be 

seryed  upon,  134  a,  47  e. 
when  judgment  cannot  be  rendered 

on,  66  a. 
Seandalons  matter,  court  may  strike 

out,  250  d. 
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School  olllcen,  costs  in  actions  by  or 

against,  470  e. 
School  property,    Seo  Board  0/ Edu- 
cation. 
Scienter.    See  Knowledge, 
Scientific  societies,  sale  or  lease  of  real 

property  of,  21. 
Scire  lacias,  writ  of,  abolished,  and 
action  substituted,  650. 
an  action,  10  a. 
Sealed  instrument,  time  for  commen- 
cing action  on^  80. 
Sealed  verdict,  8880. 
Sea,  actions  for  torts  at,  18  h. 
Seamen,  actions  by,  in  justice's  court, 

43  b.    See  Marine, 
Second  action,  when  it  maybe  brought, 

140  a. 
Second  appeal,  when  allowed,  524  d^ 

540/ 
Secured  on  appeal,  entry  of,  on  dock- 
et, 480,  482  n. 
Security,/^  eoit$,  may  be  required  of  a 
plaintiff  who  is  an  executor  or 
administrator,  trustee  of  an  ex- 
press trust,  or  a  person  expressly 
authorized  by  statute  to  sue,  610. 
provisions  of  revised  statutes  as 

to,  488  d. 
practice  on  applying  for,  484  h, 
when  it  will  be  ordered,  484  e. 
when  to  be  demanded,  485  A. 
form  of  the  order  for,  486  c 
effect  of  order  for,  486  d, 
bond  for,  486  e, 

effect  of  omittinff  to  file,  486  A. 
waiver  of  order  for,  486  t. 
action  on  bond  for,  487  b. 
by  foreign  government,  485  b, 
by  foreign  coiporation.  485  e. 
justification  of  surety  tor,  486  a. 
amount  of,  486  s, 
by  guardian,  725,  727,  660  c. 
on  arreit,  plaintiff  to  give,  291. 
on  attachment^  plaintiff  to  give,  886. 
by  defendant,  on  return  of  prop- 
erty to  him,  845. 
en  claim  and  deUxery^  by  plaintiff^ 
808. 
by  defendant,  809. 
on  injunction^  where  no  special  pro- 
vision on  the  subject,  822,  828. 
to  stay  proceedings  fdter  judg- 
ment, 828  a. 
to  suspend  business  of  corporation 

826. 
on  appeal  to  court  of  appeals,  540, 

542,  544,  645. 
court  may  dispense  with,  545. 


Secnrlty-— (xmttntiAiL 

to  supreme  court  irom  inferior 

court,  549. 
firom  tpedal  to  general  tern, 

5515. 
on  appeal  from  orders,  559  & 
justices'  courts,  564,  568. 
by  the  people,  State  officers,  &c, 

not  required,  528  e,  d. 
by  municipal  coiporatioDS  not  re- 
quired, 528  e. 
on  taking  a  judgment  by  defanlt,356 
judgment  standing  as,  484  <^ 
Seduetion,  is  an  ii^ury  to  the  person, 
285(2. 
action  for,  cannot  be  brought  in 

justices'  courts,  42. 
costs  in  action  for,  479 1 
assignment  of  right  of  action  for, 
98/. 
Seisin,   when  necessaiy  in  action  or 

defense  founded  on  title,  76. 
Seneea  Indians,  parties  to  actions  by, 
99(2. 
complaint  by,  194  d. 
Separate  eetate  of  married  woman, 
complaint  to  charge,  187  i. 
amteere^  when  proper,  213  a. 
defenses  costs  on,  492  ^ 
judgment^  when  may  be  rendered, 

419,  420. 
trial,  when  court  may  order,  878. 
Separation,  action  for,  reference  to 
take  proof  of  material  facw  "^ 
complaint,  748. 
complaint,  743.  . 

plaintiff  may  be  examined  in,  74o. 
Sequestration  of  property  of  judg- 
ment   debtor,   order  for,  not 
necessary,  462  b. 
Sequestrator,  action  .by,  90  m. 
Serrant.    See  Ihmsitie, 
Serrioe  ofeummonM^  by  whoni,  181- 
on  whom,  181. 
time  of^  184  a. 
how  made,  181. 
by  publication,  184. 
on  corporation,  182  «•        . 
on  foreign  corporation,  182  0. 

nr%  nLi1mA/1  mmtf\r«tion.  1^  ^• 


on  railroad  corporatio) 


on  express  compafsy,  183  o. 
on  convict  in  State  prison*  *^^ 
on  lunatic,  188  a,  & 
on  election  day,  1^  ^• 
on  party  unknown,  ^^^* 
out  of  the  State,  18fi^. 
time  for,  may  be  fixed,  131. 

when  complete,  141. 
proofo£;i41,  701,639<(. 
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Serrioe  of  snmmoiis — eontinwd. 

admiasion  of,  182  a,  141, 142  d. 

gives  jurisdiction,  143. 

Yoluntaiy   appearance  eqalva^ 
lent  to,  148. 

fee  for,  142  e,  648  e,     • 

on  Sunday,  184  a. 

on  day  of  town-meeting,  134  c. 

on  election  day,  134  ft. 

on  corporations,  181,  132  a. 

on   corporation  of  New  York 
city,  15. 

on  supervisors,  132  d. 

on  the  people,  184/. 

on  a  witnbss,  183/. 

on  insane  persons,  1 88  h, 

on  husband  and  wife,  184  «. 

defective,  184  ^. 

proof  of,  141. 

fraud  in  service,  1 84  d. 

substituted  service,  184, 136  a, 

disputing  service,  142  b, 

in  justices'  courts,  47  e. 
an  corporations,  provisions  as  to, 

applied  to  justices*  courts,  69. 
qf  oomplainty  with  summons,  127. 

with  notice  of  no  personal  claim, 
129. 

after  demand,  128. 

time  for,  ]  28,  128  b, 
of  answer  by  mail,  208  b, 
of  notices  and  other  papers,  on 

Sarty  or  attorney,  688,  689. 
ow  made,  689. 
by  mail,  640,  641. 
on  sheriff  689  e. 
proof  of  where  party  serving  is 
dead  or  insane,  689  d, 

of  iiminction,  814  a. 

of  affidavit  to  prevent  an  inquest, 
376  b. 

irregularity  in,  how  waived,  640  ib. 

on  defendant  of  notice  of  proceed- 
ings in  action  when  necessary, 
642. 

on  a  party  residing  out  of  the 
State,  642. 

on  attorney  for  the  party,  648. 

sections  408  to  418  not  to  apply  to 
service  of  summons,  or  pro- 
cess, or  paper,  to  bring  a  party 
into  contempt,  648. 

by  mail,  640,  641. 
Serrices,  assignment  of  contract  for, 
92/ 

complaint  for,  196  b. 

See  Ihrneitie, 
Set*ol^  assignor  of  right  of  action 
takes  subject  to,  96  b. 


SeUoft—continued. 

of  part  of  a  split  demand,  148  d, 

in  what  cases,  148  d,  227  e. 

answer  of,  227  e. 

of  judgments.  69  c,  468  m, 

particulars  o^  248  a. 

of  costs  and  recoveiy,  458  m,  421  i. 

of  costs  and  recovery  on  appeal  to 

N.  Y.  common  pleas,  588. 
See  Counter-claim. 
Settlement,  costs  on  a,  617. 

as  a  bar  to  a  subsequent  action, 

182(2. 
with  one  of  several  defendants, 

517  A. 
of  case,  708,417/ 
of  form  of  judgment  or  order, 

428  i. 
of  issues,  707. 
Seyenth  day  baptist,  rendering  judg- 
ment against,  65  d, 
service  of  summons  on,  47  e. 
See  Saturday. 
Several  actions  on  one  instrument,  488, 

491  d 
attachments  may  issue  at  the  same 

time^  887. 
executions,  488. 
statements  of  one  cause  of  action, 

2016. 
causes  of  actiofi,  may  be  united  in 

one  complaint,  255. 
no  demurrer  for  omitting  to  state 

separately,  207  e, 
counter-claims  may  be  set  up,  228. 
See  Counter-claim. 
debtors.      See  Joint  and  several 

debtors, 
defenses^  may  be  set  up,  228. 

to  be  separately  stated,  223, 280a 

each  defense  must  be  perfect  in 
itself,  229  h. 

what  may  be  pleaded  together, 
230  ft. 

in  abatement  and  bar,  allowed, 
280  ft. 

of  denial  and  new  matter,  230  ft. 

each  to  be  plainly  numbered, 
280  ft,  701. 

defendant's  costs  in  case  of,  492  ft 

defendantSy  answers  by,  212. 

judgment  against  one  of,  419. 

issues,  costs   on    recovery   on 
some  only,  480  ft. 

disabilities,  86. 
Sererance,  of  action,  265,  268  /  419. 
420,  422. 

of  damages,  887  d. 

of  defense,  212  a. 
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Sham  anwDer%  and  defen^e^^  may  be 

Btricken  out  od  motion,  231. 
what  is  a  sham  answer,  281  c 
part  of   a  defense  cannot  be 

Btmck  out  as  sham,  283  d. 
counter-claim  cannot  be  struck 

out  as  fiham,  232  a. 
demurrer  after  motion  to  strike 

out,  when  it  will  be  allowed, 

%Ud. 
appeal  fix>m  order  striking  out, 

284/ 
Judgment  after  answer  struck 

out  as  sham,  &c.,  234  e. 

Shareholders.    See  Stockholders. 
Sheriff,  to  serve  summons,  &c.,  as  if  it 

were  process,  &c.,  &c.,  131,643. 
when  a  party,  coroner  to  peiform 

the  duties  of,  648. 
may  be  arrested^  279  a, 
may  be  sued  in  justice's  court, 

when,  42  h, 
action  against,  to  be  within  three 
years,  81. 

for  escape,  to  be  within   one 
year,  82. 
may  sue  in  his  own  name,  99  «. 
action  against,  90  A. 
complaint  in  action  by  or  against, 

194  A. 
when  a  p^rty,  may  serve  the  sum- 
mons, 181 1, 
sheriff  and  deputy  may  be  sued 

together  for  a  tort,  106  I 
cannot  be  bail,  298  c. 
to  return  summons,  181. 
proof  of  service  of  summons  by, 

141, 141  d. 
return  of  process,  &c.,  by,  how 

compelled,  697. 
may  return  process  by  mail,  445  e. 
to  provide  rooms,  &c.,  19. 
fees  for  serving  summons,  142  0, 

648  «. 
death  or  removal  of^  447  g. 
service  of  notice,  &c.,  upon,  689  «. 
liable  for  proceeds  of  sale  in  par- 
tition, 662  g, 
liability  in  case  of  escape,  680  a. 
duties  ofy  de,^  incident  to  arrest : 

to  execute  order  by  arresting 
defendant,  298. 

to  deliver  copy  order  of  arrest 
and  affidavit  to  defendant, 
292. 

to  accept  bail  or  deposit,  298. 

to  give  defendant  opportunity 
to  obtain  bail,  298. 


StLeTUt-^continued. 

to  detain  defendant  at  instance 
of  bail,  294. 

to  deliver  order,  with  retani  in- 
dorsed, and  certified  copy  un- 
dertaking of  bail,  to  plaintifi^ 
297. 

may  give  notice  of  justiilcaticHi 
of  baa,  297. 

when  exonerated  from  liability, 
299. 

to  nve  defendant  a  certificate 
of  depodt,  299. 

to  pay  deposit  into  court,  290. 

when  liable  as  bail,  300. 

proceedings  on  judgment 
against  as  bul,  801. 

liability  ofbail  to,  801. 

to  file  affidavits  on  which  airest 
is  m^e,  697. 
duties  qfy  incident  to  attachment : 

to  proceed  on,  as  in  case  of 
attachment,  against  absent 
debtors,  887. 

to  attach  all  the  real  and  per- 
sonal estate  in  the  ooontv, 
887. 

to  make  an  inventory,  887. 

inventoiT  to  be  signed  and  re- 
turned, 887. 

to  take  legal  proceedings  to  re- 
cover debts,  credits,  &c.,  of 
the  defendant,  887. 

to  sell  perishable  property,  889. 

to  sell  vessels,  839. 

as  to  property  incapable  of 
manual  delivery,  840. 

to  satisfy  judgment  out  of  prop- 
erty attached,  841. 

as  to  residue  of  attached  prop- 
erty after  satisfaction  of  judg- 
ment, 842. 

may  apply  to  court  for  leave  to 
sell  evidences  of  debt,  842. 

may  permit  actions  to  be  in 
name  of  plaintiff,  848. 

on  judgment  for  the  defend- 
ant, 344. 

on  discharge  of  the  attachment, 
844,845. 

to  return  warrant  and  proceed- 
ings thereon,  346. 

fees  of,  846. 
duties,  d>c,y  incident  to  daim  and 
dsliverf/  of  permmal  property : 

to  take  property,  808. 

to  deliver  to  defendant  a  copy 
of  the  affidavit,  notice,  and 
undertaking,  808. 
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responsible  for  plaintiff's  snre- 

ties,  809. 
when  to  deliver  property  to  the 

plaintifE;  810. 
when  to  deliver  property  to  the 

defendant,  809. 
when  responsible  for  defend- 
ant's sureties,  810. 
proceedings    by,    where    the 
property    is    concealed     in 
building  or  inclosure,  811. 
to  keep  property  in  a  secure 

place,  811. 
when  property  claimed  by  third 

party,  811. 
to  file  notice  and  affidavit,  with 
proceedings  thereon,  812. 
duty  of,  4te.y  ineid&ntal  to  atecutton: 
to  indorse  on  execution  time 

when  received.  446  e. 
to  return  execution,  445,  445  e. 
former  laws  apply  to,  446. 
cannot  refuse  to  levy  execution, 

446/. 
cannot   enforce  execution   for 

his  own  benefit,  447  h. 
to  levy  on  and  sell  goods,  448  A, 

450^. 
to  sell  real  estate,  451/. 
fees  and  poundage,  44*7  h. 
may  be  attached  for  not  paying 

over  moneys.  448  d, 
official  bond  of,  448  e, 
service  of  papers  on,  689  e, 
to  sell  ana  convey  real  property 
adjudged  to  be  sold,  451/ 
455  c,  787. 
proceedings  on  official  bond  of, 
not  affected  by  the  code,  680. 
Sheriff's  deed,  when  to  be  delivered, 
455  e. 
compelling  delivery  of,  455/ 
Sheriff's  jury.     Bee   Anesemmt  of 

damage. 
ShipSy  proceeding  for  collection  of  de- 
mands against,  not  affected,  660. 
attachment  against,  889/ 
Bee  Vetseh. 
Short  siminons,  45  e. 
Sickness  of  judge,  686  h. 
Silent   partner  to  join  as  plaintiff, 

108  «. 
Slander,  actions  for,  cannot  be  brought 
in  courts  of  justices   of  the 
peace,  42. 
must   be    brought   within   two 

years,  82. 
parties,  107  a. 


Slander— omftni^. 

complaint    in    action  for,  188  «, 

247  g,  258. 
ansfjD&r  in,  253. 
costs  in,  479  i.  487. 
actions  for  may  be  transferred  to 
marine  court,  561  e.    See  Ltbd, 
Slander  of  title,  complaint  for,  186  b, 
tidier,  service  of  process  on,  186  b. 
Speaking  demnrrer,  what  is  a,  204  e. 
Special  county  judge,  review  of  orders 
by,  654. 
damage,  allegation  of,  1 65  h, 

amendment  to  insert,  165  e. 
finding,  when  court  may  direct, 

885. 
guardian,  application  to  appoint, 
726. 
security  by,  727. 
jury.    See  Struck  jury, 
proceedings,  defined,  10. 

what  is  and  what  is  not  a  special 

proceeding,  10  e,  d,  584  h,  c 
appeal  in,  555  a. 
provisional   remedies  are  not, 

584/ 
proceedings  supplementary  to 

execution  are  not,  10  d, 
costs  in,  480  e, 
on  appeals  in,  580  e, 
of  reviewing  the  decision  of 
an  inferior  court  in,  515. 
terms,  and  general  terms,  distinc- 
tion between  powers  of  court 
at  25  a, 
of  supreme  court,  existing  pro- 
visions of  law  as  to,  re- 
pealed, 20. 
prescribed,  24. 
extraordinary,  25. 
inability  of  judge  to  hold,  27. 
powers  at,  25  a. 
terdiet,  884  d,  708.     See  Verdict. 
Spedflc  performance,  county  court 
may  decree,  29. 
by  reliffious  coqK>ration,  84  5. 
limitation  of  action  for,  88  a, 
parties  to  action  for,  107  e. 
complaint  for,  195  a, 
answer  in  action  for,  228  b, 
hj  execution,  487. 
Splitting  cause  of  action,  92  j,  147  b. 
Stages.    See  Owner, 
Stamp,  defense  of  want  of,  228  c. 
Stakeholder,  action  against,  195  b. 

See  Gaming, 
State,  when  action  cannot  be  brought 
by  grantee  of  the,  76. 
service  of  process  on,  184/ 
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land^^  remoyal  of  occupants  from, 

within  juriadiction  of  county 

court,  80. 
offioert,  injunction  acainBt,  817  c, 

appeal  by,  528  <;,  a. 
State  prison,  abatement  of    action, 

by  party  being  sent  to,  110  A. 
service  of  process  on  party  in, 

183  0. 
Statement  of  facts,  71 1.    See  FaeU. 
Statute  complaint  in  actions  ffiven  by, 

193/ 
action  on,  81. 
defense  under,  221  c, 
rule  of  strict  construction  of^  not 
^  to  apply  to  code,  678. 
time  for  commenciii^  action  on,  81. 
foreign^  how  pleaded,  258  a. 
private,  how  pleaded,  258. 
jmbticy  how  pleaded,  192  «,  258  h, 
of  UmiUUion,  72. 

answer  of,  74,  221  e. 
See  Timee  for  eommenemg  aetiom. 
Statutory  liability^  limitation  for  ac- 
tion on,  80. 
pravieiane,  all  inconsistent  with 

code  repealed,  678. 
defense,  how  pleaded,  221  5. 
remedie$y  special  not  affected  by 

the  second  part  of  the  code,  679. 

proceedinsB,  power  of  judge  on,  28. 

Stay  of  proeeeainge,  order  for,  for  more 

than  twenty  days  cannot   be 

granted,  except  on  notice,  628, 

630  a. 
pending  a  motion,  680  e, 
order  ez|;ending  time  to  make  a 

case  is  not,  680  h, 
after  judgment,  by   injunction, 

828  a. 
on  appeal  to  court  of  appeals,  542, 

542  a. 
from  special  to  general  term  on  a 

judgment,  551  b, 
from  order  at  special  term,  560. 
to  county  court  or  common  pleas 

from  justice's  judgment,  568, 

569. 
does  not  preyent  plaintiff  from 

obtaining  order  of  arrest,  284  e. 
when  does  not  prevent  creditor 

instituting  supplementary  pro- 
ceedings, 469  d, 
how  ordered  within  ten  days  of 

the  trial,  712. 
of  proceedings  in  foreclosure,  734 j. 
stay  of  sale  m  partition  or  fore- 
closure cases,  740. 


Stay  of  proeeedingM — cofUmued, 

r^t  to  amend  of  course  is  not, 

267  a. 
no  judge  has  power  to  order  aibi- 

trarily,  630  a. 
till  costs  of  former  suit  paid,  482 1, 
till  costs  of  fonner  appeal  paid, 

524(2. 
till  preyious  action  disposed  of^ 

259/. 
to  move  to  change  place  of  trial, 

728, 121  c. 
order  for  time  to  make  a  case  is 

not,  680  b. 
order  for  time  to  answer  is  not, 

680  «. 
order  for  disooyery,  is,  701. 
order  for,  cannot  be  treated  as  a 

nullity,  680  d, 
on  judgment  does  not  extend  the 

tmie  to  appeal,  529  b. 
to  move  for  a  comndasion,  615  g. 
until   security  for   costa   given, 

486  <2. 
court  of  appeals,  or  iudge  thereof^ 

may  make  order  for,  688. 
does  not  prevent  filing  transcript, 

481c. 
effect  of,  on  time  of  limitation, 

86. 
Stenographer  to  be   appointed   for 

courts,  67,  369. 
Stipulation,  to  try  at  next  circuit,  704. 
as  to  proceedings  to  be  in  writ- 
ing or  entered  on  minutes,  699. 
not  to  appeal,  court  may  enforce, 

528^. 
courts  may  relieve  from,  700  d. 
Stockbroker)  complaint  against,  195  c 
Stockholder  in  moneyed  corporations, 

provisions  as  to  limitations  not 

to  apply  to  actions  against,  86. 
docketing    judgments     against, 

482  fn. 
supplementary     proceedings 

against,  462  a. 
in   dissolved  companies,    action 

against,  98  a. 
api^  from  order  charging,  655  b, 
requisites  of  complaint  against, 

194  b,  g,  195  d, 
parties   to    actions    to    charge, 

105  &. 
counteivclaim  by,  224  a,  228  e. 
See  Building  society. 
Streets  in  New  York  city,  appeal  in 

cases  of  opening  of,  555  h. 
costs  of  ox>ening,  480  a. 
jurisdiction  as  to,  21. 
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strict  foreclofiiire)   proceedings   on, 

734  i. 
Striking  out  pleading  for  party  revis- 
ing to  be  examined  as  a  wit- 
ness, 611. 
appeal   from  order  striking  out 

pleading,  17. 
as  sham  or  irrelevant,  281. 
scandalous  matter,  250  e, 
Stmck  Jary,  in  what  cases,  877  e, 
Sabmitting  cause  on   printed  aigu- 

ments,  687. 
Submitting  oontroyergy  without   ac- 
tion, 587. 
who  to  furnish  papers  on  argu- 
ments of,  588  a,  715. 
jud^ent  as  in  other  cases,  but 

without  certain  costs,  588. 
judgment-roll,   how  constituted, 

588. 
judgment  may  be  enforced,  or  ap- 
pealed as  in  an  action,  588. 
no  appointment  of  guardian  on, 
588  a. 
Sabpcona  from  superior  court  of  New 

York,  84  a. 
Snbpcona  dnces^  party  to  action  to 
produce  documents,  on  being 
served  with,  608/. 
Subrogation,  demand  of,  in  answer, 

228(2. 
Subscription     to      summons,      124, 
125  0. 
to  pleadings,  288,  288  d. 
Subsequent  plying,  meaning  of  the 
term,  280  i^. 
application  for  order,  when  first 

refused,  703. 
extension  of  time,  708. 
Substantial  right,  what  is,  558/. 

appeal  from  order  inyolying,  16, 
548. 
Sobsiitated  serrlee,  of  procen^  184. 

Bee  Publication. 
Substitution  of  attorney,  699,  758. 

costs  on,  479  A. 
Substituting  a  party y  in  cases  of  trans- 
fer of  inteie&t,  pendente  Ute^  109, 
118  a,  d. 
bail  for  deposit,  299. 
when  ordered  in  case  of  two  or 
more  claimantB  of  one  subject- 
matter,  114. 
See  Interpleader, 
Snlt«    See  Actum, 

pending^     defense    of,     217    d, 
206(1 
Suitors,  not  to  be  prejudiced  by  delay 
of  the  court,  262  e. 


Summary  prck^eedings,    to    recover 
possession  of   lands.    Appeals 
D'om  justice's  decision  to  county 
court^  89. 
injunction  to  restrain,  821  /. 
provisions  of  revised  statutes  as  to 
retained,  680. 
Summing  up*  at  circuit,  one  counsel- 
only  allowed  to,  706. 
Summons,  actions  to  be  commenced 
by  service  of,  124. 
when  considered  issued,  881  K 
form  of  ordinarily,  124. 

after  discontinuance  of  action 
in  justices'  courts  by  reason 
of  title  coming  in  question, 
125  a. 
when  served  without  copy  com- 
plaint, 127. 
by  publication,  185, 188  e. 
in  penal  action,  125  g, 
by  or  against  party  in  represent- 
ative character,  125  e, 
in    action   against   a   county, 
125/ 
notice  to  be  inserted  in,  126, 127  h, 
amending,  125  a,  206  g,  269  d, 
misnomer  in,  125  h. 
complaint  to  agree  with,  154  d, 

155  a,  156  a, 
terviee  of  by  whom  it  may  be 
served,  181. 
how  it  must  be  served,  181, 182. 
out  of  the  State,  183  e. 
on  corporation,  181,  182  a. 
on  foreign  corporation,  182  h. 
on  railroad  corporation,  182  5, 
on  minor  under  age  of  fourteen, 

181. 
on  person  judicially  declared  to 
be  of  unsound  nund,  &c.,  181, 
188  a,  b, 
in  other  cases,  182. 
on  unknown  party,  186. 
on  corporation  of  N.  Y.  city,  15. 
on  express  companies,  182  b. 
on  convict  in  State  prison,  182  e. 
personal  service,  188  e, 
place  of  service,  138  e. 
time  of  service,  184  a. 
on  day  of  town  meeting,  184  c 
on  election  day,  134  6. 
on  Sunday,  184  a. 
defective,  184  ^. 
party  subscribing  may  fix  time  for 

service,  181. 
by  publication,  when  ordered  and 

how  made,  184. 
on  board  of  supervisors,  182  d. 
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Summons — continued. 
on  the  people,  134  ft. 
on  a  witDess,  188/. 
on  husband  and  wife,  134  «. 
fraud  in  aervice,  184  (2. 
in  action  by  the  sherifi^  181  h, 
when  complete,  141. 
proof  of  service  of,  141,  701. 
effect  of  seryice,  to  confer  jurisdic- 
tion, 148. 
fee  for  service,  142  «,  648  «. 
amendment  of,  125  a,  269  d, 
Toluntary  appearance   is  equiva- 
lent to  personal  service  of,  148. 
to  be  filed,  642. 

in  proceedings  against  heirs,  &c., 
of  deceased  judgment  debtors, 
590. 
in  justices'  court,  46  ft. 
Snndajy  when  reckoned  in  the  compu- 
tation of  time,  687,  688  ft. 
service  on,  is  irregular,  184  a. 
judgment  cannot  be  entered  on, 

65  d 
execution   cannot  be  levied  on, 

446  ^,  682  a. 
order   returnable   upon  is  void, 

466/. 
See  Smenik  day  haptuU. 
Superintendents  of  townS)  actions  on 

bond  of,  99  j. 
Superior  court  of  Buffalo^  transfer  of 
causes  frt>m,  21  a. 
appeal  to  court  of  appeals  jftom, 

15. 
appeals  to,  662  ft. 
of  the  eUy  of  New  Yorht  jurisdic- 
tion of,  88,84  a,  ft. 
jurisdiction  of  transferred  suits, 

87. 
no  appeal  to,  11  e. 
transrer  of  causes  from,  to  su- 
preme court,  88,  85/ 
transfer  of  causes  to,  from  su- 
preme court,  87. 
power  of,  to  order  production 

of  documents,  &c.,  85  ft. 
has  concurrent  jurisdiction  with 
United  States  courts  in  admi- 
ralty cases,  84  ft. 
jurisdiction  cannot  be  conferred 

on  by  fraud,  85  a. 
voluntary   appearance   confers 

jurisdiction  on^  84  ft. 
statutory  provisions  regulating, 

84  a. 
terms  of,  86,  87,  756. 
judges  of  not  to  receive  fees, 
86, 766. 


Saperior  oonrt  of  the  eUy  of  New  York 
— eontinved. 

judgment  of,  where  given  and 
how  pronounced,  86. 

crier  to  be  ap]^inted,  86. 

to  confdst  01  six  justices,  87. 

vacancies,  how  filled,  see  Laws 
1859,  ch.  178. 

section  28  of  code  to  apply  to, 
87. 
jurudietioH,  of  transferred  suits,  87. 
by  subpoena,  84  a. 
co-ordinate  with  supreme  court, 

84  ft. 
to    compel   conveyance   out   of 

State,  84  ft. 
of  action  for  covenant  to  oonvey 

land  out  of  State,  84  ft. 
equity  actions,  84  ft. 
actions  for  divorce,  84  ft. 
no  juriedUsUon^   to   appoint  re- 
ceiver of  foreign  corporation, 
84  ft. 

issue  conmiiaaion  of  lunacy, 
84  ft. 

to  enforce  a  foreign  conomission, 
84  ft. 

dissolve  a  corporation,  84  ft. 
rules  in,  756, 

general  terms,  756. 

special  terms,  756. 

circuit  or  jury  terms,  757. 

special  calendar,  759. 

note  of  issue  for  general  term, 
756. 

printed  case  to  contain  certifi- 
cate of  clerk  that  case  duly 
filed,  756. 

in  calendar  causes  and  appeals 
from  orders,  papers  to  be 
printed  and  eight  copies 
handed  to  clerk,  756. 

order  to  show  cause,  -when  re- 
turnable, 757. 

de&uLts  on  motions,  757. 

calling  calendar,  757. 

reservmg  causes  on  calendar, 
768. 

copy  pleadings  furnished  to 
court  to  designate  the  parts 
admitted  or  controverted, 
758. 

substitution  of  attorneys,  768. 

filing  cases,  758. 

engrossing  case,  768 

notes  of  issue  for  general  term, 
768. 
form  of  case  submitted  for  settle- 
ment, 759. 
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Supersedeas,  to  diachAige  firom  cus- 
tody, 442  i. 

order  for,    where  to  be   made, 
629  A. 
Sapeirlsors.  serrice  of  process   on, 
182/. 

records  of,  how  proved,  647  e, 

to  provide  rooms,  &c.,  28. 

See  Public  offlcer$. 
Supplemental     pUctding^    when     al- 
lowed, 276,  276  ft. 

not  a  substitute  for  the  original 
pleading,  276. 

wmplaint^  action  may  be  continued 
by,  276  e. 

answer,  219  ft,  276  e.         ^ 

demiurer  to,  276  d. 

appeal  from  order   allowing  or 
refbsing  to  allow,  276  e. 
Supplemental    proeeedingsy    not   a 
special  proceeding,  10  d. 

provisions  as  to,  460. 

nature  of  the  proceedings,  462  c 

jurisdiction,  462  d. 

effect   of    banlcruptcy   upon, 
462  0. 

to  what  cases  provision  applies, 
462/ 

assignee  may  take  proceedings, 
468  i 

on  judgment  against  corporations, 
462  a. 

against  stockholders  in  banking 
corporations,  462  a, 

against    insolvent    corporations, 
462  a. 

on  justice^  judgment,  468  d. 

on  return  by  marshal  of  execu- 
tion of  marine  court  unsatisfied, 
468  p'. 

against  married  woman,  468  ft, 
472  e. 

against  joint  debtors,  469. 

cannot  test  validity  of  insolvent 
discharge  in,  463  e, 

on  judgment  after  service  by  pub- 
lication, 468/ 

when  an  order  for  the  examina- 
tion of  the  judgment  debtor 
may  be  applied  ror,  468  j. 

who  may  make  the  order,  464  ft. 

requisites  of  affidavit  to  obtain 
order,  464  d. 

the  order,  the  person,  place,  and 
time,  before  whom  and  at 
which  the  debtor  may  be  re- 
quired to  appear,  466  e. 

service  of  the  order,  466*  A. 

proof  of  service  of  order,  466  j. 


Supplementary  proceedings  —continued, 
ejections  to  order,  466  k, 
effect  of  order  as  a  lien,  466  ft. 
proceedings  on  return  of  order, 

466(2. 
adjournment     of     proceedings, 

466  <2. 

examination  upon  order,  466  A. 
discontinuance   of   proceedings, 

467  i 

death  of  debtor  pending,  470  d, 

appeal  from  order  in,  467  n, 

second  order  in,  467  q, 

examination  of  wife  of  debtor, 
467  a. 
not  to  be  used  on  criminal  pro- 
ceeding, 461. 

no  commission  to  take  testimony 
in,  467  A. 

agcdnet  deUor  of  judgment  debtor ^ 
or  of  those  hcmng  property  be- 
longing to  Aim,  468. 

order  to  examine  debtor,  469  a. 

affidavit  to  obtain  order,  470  ft. 

proceedings  on  order,  470  c. 

witnesses,  how  required  to  appear 
and  testify,  470. 

examinations  to  be  on  oath, 
470. 

what  property  may  be  ordered  to 
be  applied  to  execution,  471, 
471  & 

when  order  to  apply  property 
should  be  made,  472  a. 

appointment  of  receiver,  472. 

order  appointing  a  receiver  to  be 
filed,  472. 

receiver  subject  to  control  of  the 
court,  476  ft. 

vesting  of  property  in  receiver, 
his  powers  and  duties,  474  ft. 

prohibiting  transfer  of  property, 
478,  476  e, 

where  a  third  party  claims  proper- 
ty alleged  to  be  the  property 
of  the  judgment  debtor,  476. 

where  the  alleged  debtor  to  judg- 
ment debtor  denies  his  indebt- 
edness, 476. 

reference  may  be  ordered,  476. 

costs  of  proceedings  and  fees  to 
witnesses,  476. 

disobeying  order,  476. 

judge  going  out  of  office  pending, 
467  m. 
Supreme  eonrt,  act  relating  to,  770. 

general  terms  of  770,  778. 

appointment  of  justice  to  hold 
terms  of,  772. 
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Supreme  tumrtn-wnitinuecL 

jadges  of  sDperior  coait  or 
common  pleas  of  New  York, 
may  be  appointed  to  hold  terms 
of,  772. 

compensation  to  jostices,  77d. 

fees  of  officers,  778. 

rules  to  remain  in  force,  778. 
to  be  revised,  778,  678. 

extraordinary  terms  of,  774. 

proceeding  where  reference  pend- 
ing before  a  judge  of^  774. 

circuit,  21  e. 

judgment,  24. 

terms  of,  20,  24,  26, 770,  774. 

jurisdiction  of,  20  a, 

rooms,  attendants,  fuel,  Ac^  to  be 
provided  for,  28. 

transfer  to,  of  actions,  Ac,  from 
county  court,  21  a. 

transfer  to,  of  actions  from  superi- 
or court  and  New  York  com- 
mon pleas,  and  superior  court 
of  Buffalo,  21  a. 

transfer  of  actions  from,  to  superi- 
or court,  87. 

transfer  of  causes  from  courts  of 
conciliation  to,  21  ft. 

removal  of  actions  from  to  U.  S, 
circuit  court)  21  d, 

rules  of,  608. 

former  rules  oi^  abrogated,  678. 

appeals  to,  from  inferior  court, 
548. 
SoreileSy  to  justify  in  all  cases,  606, 
646. 

on  appeal  to  court  of  appeals 
when  not  liable  on  dismissal  of 
appeal,  541  e, 

bonds,  &c.,  of,  to  be  approved 
and  acknowledged,  606. 

cannot  be  sued  jomtly  with  prin- 
cipal, 107  e. 

admitting  them  to  defend,  648  i, 
844  h  c 

liability  of,  640  f,  641  «,  548  g,  K 

becoming  insolvent,  542,  548/. 

may  recover  from  principal,  any 
costs  incurred,  510  a. 

time  of  limitation,  in  action  for 
money  paid  by  principal,  78  p. 

demand  of^  to  be  subrogated, 
223  d 

See  BaU^  JutMhaUon^  Security, 
Principal  and  w/retiy. 
Surety  bonds,  actioni  <m^  justice  of 
the  peace  has  jurisdiction  of, 
80. 

Bq^  Bands. 


Sargeens^  not  allowed  to  testify  to 

certain  matters,  618  A. 
Snrplns  moneys,  how  dispoeed  o^  787. 
complaint  in  action  K>r,  172  /. 
application  for,   not  within  the 
800th  section,  601  a. 
Surrender  of  notes  on  trial^  181  & 
of  defendant  by  his  bail,  204. 
Surrogate,  appeUs  from^  not  affected 
by  the  second  part  of  the  code, 
670. 
appeals  fitmi,  regulated^  640  ^, 
716. 
who  may  appeal,  717  h. 
parties  to  the  appeal,  717  dL 
effect  of  the  appeal,  717  i. 
time  for  appeahng,  717  j, 
petition  of  appeal,  717  11 
amending  petition,  718  6. 
filing  pefitimi,  718  c 
compelling  surrogate  to  make 

return,  718  d, 
extending  time  to  procure  re- 
turn, 718  &, 
motion  to  dismiss  appeal,  718/ 
appeal,  where  beard,  718^. 
papers  to  be  fhmished  to  the 

court,  718  A. 
proceedings  on  the  appeal,  718  i 
costs  on  appeal  from,  516, 710  g, 
appeal,  to   court   of  appeals, 

710  o. 
costs  on,  appeal  from,  616. 
proceedings  on  official  bond  of^ 
not  effected  by  the  code,  680. 
qectment  on  decree  of^  672  A. 
proceedings  for  admeasurement 

of  dower  before,  678. 
proceedings  before,  statute  of 

limitation  applies  to,  74  a,  A. 
costs   on    proceedings   betore, 

470  <2. 
fees  of,  20  a. 
employment  of  clerks,  20,  Laws 

1870. 
time  of  limitation  applies  to, 
74  a. 
Surviving  partner,  joinder  o^  as  de- 
fendant, with  executors  of  de- 
ceased partner.  106  A. 
Swamps,  marshes,  sc,  proceedings 
for  draining  of,  not  afiiscted  by 
the  code,  681. 

Tax.    See  Penonal  Tax. 
Taxation  of  eotiU.    Bee  Adju^ment, 
Technical  defee^  no  reversal  for,  538^. 

See  Error  or  defect,  MiMxie. 
Tenants  in  common,  joinder  of,  108  i. 
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Tenant.    See  LaiidloTd  and  tenant, . 
Tenants  holding  under  a  judgment 
debtor,  588. 

See  Joint  d^tara,  dc. 
Tenants  for  life,  interest  of,  bow  cal- 
culated, 742,  758. 
Tender  after  action  hrougJii^  598  a. 

answer  of,  221  d. 

of  amount  due  on  mortgage, 
784*. 

See  Offer. 
Term  fee,  allowance  of,  497  tf,  498  e. 
Terms,  on  amendment,  272  d. 

on  giving  leave  to  answer  after 
time  therefor  has  expired,  860  6. 

on  a  postponement,  508. 

of  court  of  appeals,  18. 

of  supreme  courts,  circuit  courts, 
and  courts  of  oyer  and  termin- 
er, 20,  24. 

extraordinary,  25. 

appointment  of,  to  be  transmitted 
to  secretary  of  state,  and  pub- 
lished, 26. 

a4}oumm6nt  of,  26. 

«f  superior  court,  86,  87. 

of  N.  Y.  coDunon  pleas,  86. 

of  county  courts,  81. 
Testimony  of  parties,  607. 

of  witnesses,  612. 

examination  to  perpetuate,  under 
the  revised  statutes,  608  d. 

taking  by  commission,  618. 
conditionally,  622. 
by  consent,  625. 

on  a  motion,  628.    See  Moiti4m, 
The  people.    See  People, 
Thereby  and  therefore,  meaning  of  the 

terms.  158  ee. 
Thing  in  action,  what  may  be  assigned, 
91^. 

what  may  not  be  assigned,  98. 

how  it  may  be  assigned,  98  k, 

assignment  of,  in  parcels,  92  j. 

consideration  for  assignment, 
94d 

proof  of  assignment,  94  e    ■ 

parol  proof  to  explain  assignment, 
95  a. 

imx^lied  warranty  in  assignment, 
95  0. 

assignment  of  principal  carries 
collaterals,  95  a. 

re-assignment  of,  95  h. 
Time  to  serve  complaint  after  demand, 
128, 128  e, 

to  serve  process,  181, 184  a. 

to  answer  or  demur,  202,  708. 

to  answer  after  order  of  arrest,  292. 


Time-'-eontintted, 

to  reply,  285. 

within  which  to  amend  of  course, 
265,  266  b. 

for  service  of  notices,  &c.,  184  a, 
641. 

for  notice  of  trial,  869,  641. 

fbr  appeal.    See  Appeal, 

to  return  execution,  445. 

to  comply  with  conditional  order, 
722. 

to  make  a  case,  686  e, 

to  turn  case  into  special  verdict 
or  exceptions,  708. 

to  serve  amendments  to  case  or 
exceptions,  708. 

allegation  of,  in  pleading,  247  ff. 

to  what  period  of^  allegations  in 
pleadings  refer,  246  a. 

to  move  to  vacate  order  of  arrest, 
292. 

for  referee  to  make  report,  409, 
418^. 

to  take  any  proceeding  except  ap- 
peal, may  be  enlarged,  636. 

Juno  computed,  687. 
if  last  day  be  Sunday,  688 1, 687. 
on  notice  of  trial,  869,  641. 
Sunday  an  intermediate  day,  is 

to  be  included,  688  "b, 
for  publication  of  legal  notices, 
646. 

additional,  how  computd,  688  d, 

<2cm^,  when  service  by  mail,  641. 

See   keoMonahle   time.  Enlarging 
time. 
Times  for  commencing  actions,  provis- 
ions as  to,  applied  to  justices' 
courts,  59. 

in  general,  72. 

previous  law  as  to,  repealed,  72. 

objection  that  action  not  com- 
menced in  time  must  be  taken 
by  answer,  74. 

for  the  recovery  of  real  property, 
75. 

other  than  to  recover  real  property, 
79. 

general  provisions  as  to,  88. 

See  lAmitatione, 
Title  of  cause  in  complaint,  149  to  156. 

of  affidavit,  687. 

plaintiff  to  show,  164  a. 

complaint  for  slander  of,  186  5. 

of  action  not  changed  on  appeal, 
525. 

need  not  be  set  forth  In  answer  to 
action  to  recover  property  dis- 
trained damage  feoMint,  255. 
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TiUe--6imtinued, 

to  real  property,  jugtices  of  the 

peace  have  do  jurisdiction  of 

actions  inTolving,  42. 
seizing  when  neceasarj  in  action 

or  defense  founded  on,  76. 
when  it  conies  in  question,  52  h. 
when    question    of,    cannot    be 

raised,  54. 
answer  of  title  in  justices'  courts, 

51. 
costs  after  answer  of,  489  «. 
certificate  that  it  came  in  ques- 
tion, 56,  487. 
costa  when  it  comes  in  question, 

54,  56,  489  «. 
to  property  sold  on  execution, 

185,  452  a. 
of  purchaser    upon    foreclosure, 

784^. 
See  Entitling. 
Toll-gate,  jurisdiction  of  county  court 

as  to,  81  a, 
Torty    may    be    waived,    and    suit 

brought  on  contract,  144  b. 
counter-claim  in  action  for,  228  e. 
assignment  of,  98  d, 
at  sea,  action  for,  18  h. 
by  married  woman,  100  h, 
parties  to  actions  for,  107  a.> 
Town  and  oouniy  officers,  suits  by,  or 

against,  97  a, 
complaint  by,  152  c 
Town  superintendent,  action  on  bond 

of,  99  j. 
Town  meeting,  service  of  summons  on 

day  of,  184  e. 
Trade-nmrkSy  injunction  to  restrain 

infringement  of,  817  b, 
TrukEcript^judgtnent  may  be  filed, 

480. 
effect  of  filing  9s  a  lien,  481. 
perfecting  an  appeal  and  giving 

security  to    stay    proceedings 

does    not   prevent  respondent 

from  filing,  431  c, 
of  juUireti'  jvdgment,  68,  69  a. 
Transfer,  from  one  judge  to  another, 

27,  25  I. 
of  causes  from  supreme  to  superior 

court,  21  a,  87. 
to  the  U.  S.  circuit  court,  21  d, 

589  e, 
from  superior  court  of  Buffalo,  21  d. 
from  city  court  of  Brooklyn,  21  d. 
from  superior  to  supreme  court, 

88,  85/. 
from  mayor^s  or  recorder's  court, 

88. 


Irmtafet'-^^mtinued, 

from  county  court  to  supreme 
court,  29. 

from  courts  of  record  inKew  Toik 
to  marine  court,  561  e, 

from  district  court  of  N.  Y.  city 
to  common  pleaa,  562  a. 

from  courts  or  conciliation,  21  h. 

after  answer  of  title  in  justice^s 
court,  56. 

appeal  from  order  for,  118  ff,  23  i 

qf  property ^  judge  may  order  judg- 
ment debtor  to  give  underti£- 
ing  not  to  make,  461. 

when  may  be  forbidden,  472, 478. 

confession  of  judgment  is  not, 
592/. 

of  hearing  motion  or  order  to 
show  cause,  27,  256,  685. 

of  special  proceeding,  686  b. 

of  interest  not  to  abate  action, 
109,  118  a,  d,  e: 

of  papers  onJQe  on  change  of  place 
of  trial,  120  tf,  695. 

of  thin|^  in  action,  91/. 

See  Aitignment,  Bemowd  cfeanm. 
Transitory  aotiony  place  of  trial  of; 

119  a. 
Treble  costs,  482  A. 

damages.    See  Damages. 
Trespass,  on  real  property,  time  for 
commencing  action  lor,  80. 

provifflons  of  revised  statutes  ss  to, 
not  affected  by  the  code,  680. 

action  for  in  justice's  court,  42  b. 

assignment  of  claim  for,  98  d. 

See  Malieious  tremass. 
Triable,  meaning  of  the  term,  629  d. 
Trial,  definition  of,  867. 

what  is  a  trial,  867  a. 

place  of,  117.    See  Place  of  Trial 

changing  place  o^  119. 

notice  of,  869. 

either  party  giving  notice  may 
bring  on,  and  in  the  absence 
of  adverse  party  take  a  dis- 
missal of  the  complaint  or  a 
verdict  or  judgment,  878. 

separate,  between  a  pliuntiff  and 
one  or  some  of  the  defendants, 
may  be  had,  878. 

copy  summons  and  pleadings  to 
court  on,  884. 

amendments  at,  270  e, 

costs  on  postponement  o^  508. 

number  of  counsel  on,  706. 

discontinuance  on,  521  i. 

plaintiff  may  stipulate  to  proceed 
to,  704. 
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Trial — eantinvetU 

dismissing  complaint  for  not 
bringing  cause  to,  704. 

notice  of^  either  party  may  give, 
869. 

length  of,  869,  641. 

most  be  served  on  each  d^endant 
who  appears  separately,  and  by 
a  separate  attorney,  871  c, 

where  there  are  two  or  more 
actions  between  the  same  par- 
ties, 872  a. 

in  first  district,  869,  872  <;,  d, 

mnst  state  plaintiflTs  intention  to 
take  an  inquest,  or  he  cannot 
do  so,  705. 

where,  besides  the  issue  to  be 
tried,  there  are  damages  to  be 
assessed,  872  a. 

when  defendant  notices  the  cause 
for  trial,  and  he  seeks  relief 
other  than  a  dismissal  of  the 
complaint  with  costs,  372  a, 

if  insufficient,  and  the  party  pro- 
ceeds to  trial,  and  in  the  ab- 
sence of  the  other  party  ob- 
tains a  verdict  or  judgment, 

.  such  verdict  or  judgment  will 
be  irr^^lar,  872  h. 

either  party  giving,  may  bring 
issue  to  trial,  869. 

cause  should  be  at  issue  as  to 
all  defendants  before  noticed 
for  trial,  876  e, 

court  to  be  furnished  with  copy 
pleadings,  &c.,  884^  768. 

dismissal  of  oomplamt  for  not 
proceeding  to,  428  «. 

dismissal  of  complaint  on,  880  ^, 
410^. 

fee,  496,  496  A. 

proceedings  on  : 
jury,  872  a. 
struck  jury,  877  e. 
right  to  begin,  877  d, 
counsel  addressing  jury,  877  e, 
objecting  to  pleadings,  877  g. 
adjournment,  878  a, 
pCHBtponement  on  payment  of 

costs,  878  e. 
examination  of  witnesses,  878  e, 
nonsuit,  880  g» 
effect  of  nonsuit  or  dismissal  of 

complaint,  881  a. 
rulings,  881  h, 
production   of   documents   or 

chattels,  881  d. 
changing  ground  of  action  or 
defense,  881/ 
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J^M^—proeeedingi  on—eonUnued.    ' 

charging  juiy,  881  g. 

deliberation  of  iury,  888  a, 

disagreement  of  jury,  888  h. 

separation  of  jury,  888  e. 

interference  with  jury,  888  d, 

sealed  verdict,  888  e. 

polling  jury,  888/. 

continuance  of  trial,  888  g, 

exceptions,  888  h, 

ordering  excex>tion8  to  general 
term  in  first  instance,  884  h, 

cannot  be  part  by  one  judge 
and  part  by  another,  897  b. 

surrender  of  notes  on,  181  a. 
by  jury  ^  in  what  cases,  878,  867. 

how  waived,  896,  62  e, 
hy  the  court,  in  what  cases,  867, 
896. 

of  the  question  of  fact ^  decision 
to  be  g^ven  in  writing,  and 
be  filed  with  the  clerk  within 
twenty  days,  896,  896  d, 

judgment  on  decision,  how-  en- 
tered, 897. 

finding  of  judge  on,  what  to 
contain,  897. 

finding  by  judge  on,  to  be  treated 
as  a  verdict  of  a  iury,  897  e, 

for  the  purpose  of  an  appeal, 
either  paity  may  except  to  a 
decision  on  a  matter  of  law 
arising  on,  298. 

new  trial  may  be  ordered  for 
delaying  decision,  897. 

dismissal  of  complaint  equiva- 
lent to  nonsuit,  897  a,  881  a. 

must   decide  the  whole  case, 

897  &,  c. 

fiUug  decision,  897  d, 

findmgs  of  fact,  897  e. 

entry  of  judgment  on  decision, 

898  c. 

review  of  decision,  898  d. 
exceptions    for    appeal,     898, 

899  a. 

hy  rrferee,  408,  410  g. 
See  Bearing^  Impartial  tricdy  Notice 
of  trial,  Pottpouement  of  trial. 
New  trial.  Verdict. 
Trover,    by   wife   against   husband, 
100  I,    Bee  Claim  and  delivery, 
Troy,  recorder  of,  may  issue  order  in 
supplementary    proceedings, 
464  e. 
Tmst  company,  need  not  give  security 
when  guardian,  726  a, 
accounts  of  deposits  with,  741. 
orders  to  draw  moneys  from,  741. ' 
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Tristee,  cause  of  action  against  de- 
fendant as  trustee  cannot    be 
united  with  a  cause  of  action 
against  him  personally,  257/. 
complaint  by,  158  e, 
may  recover  costs  incurred  by  him, 

510  a. 
confession  of  judgment  by,  592  c. 
may  be  sued   in  an  action   for 
claims  arising  on  contract  and 
by  operation  of  law,  256. 
platnt^y  may  be  required  to  giye 
security  for  costs,  488  e. 
when  personally  liable  for  costs, 

510,  518/ 
security  on  appeal  by,  545. 
of  an  expre$8  trutt,  may  sue  without 
Joining  party  in  interest,  97. 
security  on  appeal  by,  545. 
who  is  a  trustee  of  an  express 

trust,  97,  98  d,  510  h. 
costs  in  an  action  by  or  against, 

510,  510  e,  611  e. 
as  to  suits  against,  99  a. 
of  relighva  Bociety^  action  by  and 

against,  99  Is. 
of  manufacturing  company,  period 
of  limitation  m  action  against, 
81  i. 
eoiUy  no  authority  to  allow,  511  a. 
Truth,  defense  of,  258,  254  a. 
Turnkey,  cannot  be  bail,  298  e. 
Turnpike  roads,  jurisdiction  of  county 
courts  as  to,  80. 

Uncertain  allegations,  249  a. 

See  Ind^nite  and  uncertain. 
Uncertainty,  not  a  ground  for  demur- 
rer, 250  h. 

remedy  for,  250  h. 

what  it  is,  247/ 

when  certainty  not  required,  249  d. 

allegations  not  sufficiently  certain, 
249  a. 

appeal  from  order  to  make  plead- 
mg  certain,  251  a. 
Undertaking,  on  answer  of  title  in 
justices*  courts,  56. 

on  order  of  arrest,  291. 

on  attachment,  886,  845. 

on  claim  and  delivery,  808,  310  h 

on  injunction,  822,  828  (f,  826. 

on  appeal,  540, 542,  544,  645,  546, 
549,  550,  551  5,  568,  564. 

to  be  proved  or  acknowledged, 
696. 

to  be  filed,  645. 

clerk  to  keep  index  to,  697. 

to  be  delivered  to  parties,  045. 


Undertaking — continued, 

amendment  of,  270,  e,  808  a,  309  a, 

526  e,  541  a,  567  h. 
action  on,  548  g,  195/  825  ^,  886/, 

551,  858  d^  260  <:,  645  b. 
See  Permi$$wn  to  sue. 
summons  in  action  on,  126  Aw 
answer  in  action  on,  222  d. 
complaint  on,  195/ 
deposit  in  lieu  of^  542. 
in  notice  of  appeal  from  order 

grantin|p  a  new  trial,  16. 
See  Seeurtty. 
United   States,   ejectment   for   land 

ceded  to,  678  i. 
United  States  courts,  proviraons  of 

code  as  to  liens  of  judgment 

extend  to  judgments  of^  481  <z. 
removal  of  causes  to,  21  d. 
costs  in,  479  e,- 

government  contracts  not  assign- 
able, 98  A. 
action  by  or  against,  99  t. 
discharge  of  persons  enlisted  in 

army  of,  14  a. 
officers  of,  actions  against,  13  &. 
actions  on  bonds  given  to,  13  6. 
enforcing  penal  laws  of,  14  a. 
Unknown  owners,  moneys  of,  758. 

in  partition,  659  e. 
Unknown  party,  service  of  process  on, 

186. 
Unliquidated  damage,  assignment  of, 

92/ 
summons  in   action   to  recover, 

127  rf. 
Unsound  mind.    See  Persnu  of  «n- 

eound  mind. 
Use  and  ocenpation,  complaint  for, 

195  i. 

Sarties  to  action  for,  103. 
ee  Rent. 
Usnrping  office  or  fraruikiee^   action 

for,  654. 
Usury,  opening  default  to  admit  de- 
fense of,  860  e 
defense  of,  221  ^,  174  a, 
amendments  to  defense  of,  269  a. 

Tacaacy  in  office  of  judge,  how  sup- 

pUed,  761. 
Tacating  order  made   out  of  court, 

524. 
Talue,  allegation  of,  in  pleading,  248/. 
Tarianoe,  not  to  be  deemed  material 

unless  it  has  misled  the  adverse 

party,  261. 
instances  of  unmaterial  variances, 

268  a. 
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Tarianee—  continued, 

injustices'  courts,  62  &,  58. 

See  Amendment^  Mistake, 
Tendor  and  tendee,  joinder  of,  107  e. 
and  purchaeer^  counter-claim  be- 
tween. 229  h. 
Tenire,  in  justices*  court,  62  ^. 
Teiiiie.     See  Place  of  trial 
of  affidavit,  687  A,  724. 
affidavits  to  change,  724. 
Terdict,  general  and  special,  defined, 

884. 
separate,  884/. 

what  verdict  jury  may  render,  886. 
in  actions  to  recover  personal  prop- 
erty, 885  a. 
part  for  plaintiff  and  part  for  de- 

fondant,  886  e, 
for   damages  exceeding  amount 

claimed,  886/. 
for  interest,  886  g, 
'    for  compound  interest,  887  &. 
for  double  and  treble  damages, 

887  <^ 
severance  of  damages  on,  887  d, 
contingent  damages  on,  888  d, 
altering,  888  «,  889  a,  271  a.    ^ 
sealed,  888  e, 
pollinff  jury,  as  to,  888/. 
amen£ng,  271  a. 
special^  controls  general,  888. 
assessing   defencumt's    damages, 

889. 
subject  to  the  opinion  of  the  court, 

890,  894  h, 
entiy  of,  889. 
entrv  of  judgment  on,  889. 
eptetal,  how  settled,  708. 

what  to  state,  884  d. 
calling  plaintiff,  before  delivery  of, 

706. 
in  ejectment,  671  j. 
interest  on,  when  allowed,  602. 
county  judge  cannot  order  stay  of 

proceedings  after,  628. 
may  be  amended,  271  a,  886  e. 
judge  may  entertain  motion  to  set 

aside,  889. 
death  of  party  after,  109. 
cures  defects  in  pleading,  201  a. 
in  justice's  court,  64  A. 
on  writ  of  inquiry,  859/. 
report  of  referee  is  not,  629  h. 
stay  of  proceeding  after,  628. 
Terifleation  of  pUadrngs^  when  neces- 
sary, 288,  288  b. 
how  to  be  made,  289. 
when  it  may  be   omitted,  289, 

240  a. 


Terifleation  of  pleadings — eonUnued, 
by  the  attorney  or  agent,  240  e. 
by  the  party,  240  d. 
copy  of,   must  be   served  with 

pleading,  240/,  289  a. 
out  of  State,  241  a. 
form  of,  by  party  to  action,  240/ 

attorney  or  agent,  241  e. 
effect  of  omitting,  or  of  defect  in, 

288  5. 
by  all  the  defendants,  when  re- 
quired, 242  a. 
when  corporation  is  a  party,  241  &. 
as  evidence,  240  e, 
in  justice's  court,  61  e, 
Tessels,  proceeding  for  collection  of 
demands  against,  not  affected  by 
the  code,  680. 
sale  of,  on  attachment,  889,  889/ 
action  for  hire  of,  108  i. 
See  Freight,  Otoner. 
Told  order,  682  a,  465/ 
Tolantary  appearanee,  84  ft,  148. 
by  one  of  several  partners,  141  a. 
See  Appearance, 

Wager,  right  of  action  on,  not  assign- 
able, 92/ 

parties,  108/1 

See  Stdkeholdtr, 
Wages  of  domestics,  exemption  law 
does  not  apply  to  judgment  for, 
457^. 
Waiver  of  irregularity  in  service  of 
notice,  640  h,  148  h. 

of  irregularity  in  service  of  sum- 
mons or  other  paper,  640  1c. 
'   or  irregularity  in  appointment  of 
referee,  408  h, 

of  exemption  law,  457  A. 

of  security  on  appeal,  640. 

of  motion,  718  a. 

of  tort,  and  suing  on  contract, 
144  ft. 

of  appeal,  567  c,  688. 

of  right  to  security  for   costs, 
486  i. 

of  right  to  amend  of  course,  266  / 

of  defect  in  process,  148  h. 

of  defense,  210. 

of  defect   in   verification   of  a 
pleading,  288  J>. 

as  to  time  to  appeal,  529  g, 

ot  objection  to  a  complaint,  208  a. 

of  objection  to  arrest,  801  d,  e, 

of  objection  that  folios  not  num- 
bered, 702. 

of  preliminary  objection  on  mo- 
tion, 682  g. 
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of  trial  by  jury,  806,  62  «. 

of  jary,  62  «. 

of  objection  to  jury,  877  h. 

of  inquest,  876  & 

of  commission,  616  a. 

of  case,  710. 

of  exceptions,  711,  417  j. 

of  provisional  remedy  of  arrest, 

2B2  6. 
by  public  officer,  as  to  place  of 

tnal,  118  a. 
Warrant,  under  act  abolishing  im- 
prisonment for  debt  may  now 

issue  in  all  cases  prescribed  by 

that  act,  379  h. 
of  attorney,  given  before  July, 

1848,  judgment  on,  645. 
^aUaehment.    Qee  Attachmmit. 
K>r   arrest   of  judgment  debtor, 

461. 
Warranty.    See  Fahe  wxrran^f. 
Waste,  action  of^  abolished,  and  ac- 
tion under  the  code  substituted, 

664. 
provisions  of  revised  statutes  to 

apply  to  actions  for,  665. 
judgment  in  actions  for^  665. 
who  may  bring  action  n>r,  99/. 
restraining,  672  €, 
Whereby,  meuiing  oi^  158  es. 
Widow,  cannot  assign  debts  due  her 

late  husband,  91  f. 
Wlfo*    Bee  Husband  ana  w^e^  Married 

vomofu 
action  for  aitldng  away,  42  &, 

490  ^ 
domicile  of,  118  e, 
WQl,  action  for  construction  of,  al- 
lowance in  addition  to  costs, 

499. 
of  real  estate,  validity  of^  may  be 

determined  in  snprane  court, 

21. 
See  Surrogate, 
Withhold  papers^  how  supplied,  645. 
Withdrawing  answer  and  demurring, 

269  <3L 
Witness,  June  eompdled  to  attendy  on 

tnal,  610,  410  «. 
on    supplementary   proceedings, 

470. 
not  entitled  to  counsel,  467  a. 
fees  of,  for  attendance,  505  a, 
feetf  to  a  party  to  the  action,  608  «, 

606^. 
punishment  of,  for  disobedience 

to  orders  of  judge  or  nferee, 

476. 


YfiixkeM^eontinued, 

attachment  against  for  nonattend- 

ance,  67  g, 
change  of  place  of  trial  for  con- 
venience of,  117, 121  a, 
before  referee,  411  a. 
referee  cannot  be,  in  a  reference 

before  him,  411  e. 
parties  to  action  may  be,  608. 
uterest  not  to  disqiudify,  612. 
service  of  summons  on,  188/. 
juror  may  be,  880 jT. 
examined  on  commiasion  may  also 

be    examined    on    the    trial, 

621  il. 
coplaintiff   or   codefendant  may 

be  examined  as,  612. 
examination  of  on  commiaeion, 

618. 
conditionally,  622. 
by  consent,  625. 
on  motion,  628,  680/. 
in    supplementary    proceedings, 

470. 
on  trial,  706,  878  e, 
attorney  not  to  be  as  to  certain 

matters,  618  «. 
physician  cannot  be,  in  certain 

cases,  618  A. 
clergy  csnrntt  be,  as  to  ocmfeasion, 

618^. 
metropolitan  poUoe,  when  cannot 

be  subpcenaed  as,  614  (. 
husband  and  wift  as,  618  a. 
in  divorce  cases,  748. 
privilege    from    anest,    1^78    a, 

295  «. 
service  of  summons  on,  188/. 
contradicting  witness,  610  g. 
punishing  for  relhsing  to  testify, 

611. 
examination  of  justice  as,  68  «. 
See  AUeeUng  totteeaf,  Perpetuating 

Uetmoiyy^  Aecounirhoohe, 
Work    and  eervieei,   complaint    for, 

196  ^ 
Woriaum,  lien  ofl  15  d. 
Wrecks,  jurisdiction  of  county  court 

as  to,  80. 
Writ  of  ne  eseeat^  when  it  may  iaaueu 

280  0. 
of  injunction,  abolished,  812. 
of  nuisance,  abolished,  665. 
of  assistance,  788  o, 
of  error^  abolished,  in  actions,  528, 

674. 
when  proper,  528  a. 
qfinquirff  of  damages,     See  Ae^ 

eeument  ^  damaget. 
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Writings.     See  Admimon^  IH^covery 

or  Inspection  of,  601. 
Written  admission. 
Bee  Admission. 
Written  instrument,  pleadings  in  ac- 
tion on,  58, 162  d. 
costs  in  action  for  construction  of, 
409. 


Wrong,  court  not  to  be  made  instru- 
ment of,  21. 
death  after  verdict,  in  action  for; 
100. 
Wrongftil  act.    See  Death  hy. 
parties  to  action  for,  97  h. 
WrongAil  dismissal,  action  for,  197  c?. 

levy,  action  for,  450/. 
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